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COURT  OF  KING'S  BENCH. 

SriTINGS  AT  MICHAELMAS  TERl^  1883. 
BEFOB&XOBD  GRIEF  JUSTICE  ABBOTT. 


BLACKBURN  o.  MACKET. 

A  ftdm  is  not  liable  to  pay  for  elothei  furnished  to  liii  eon,  tlioogh  under  age,  irithoat 
aome  proof  of  •  contract  on  his  part,  either  express  or  implied.  , 

This  was  an  acnon  of  a»mmpnU  brought  by  the  plaintiff,  a  tailor,  af^inst 
the  defendant,  for  clothes  furnished  to  the  defendant's  son,  Patrick  Mackey. 
Plea — General  issue. 

The  plaiatiflfs  counsel  calling  Patrick  Mackty^  he  on  votr  dire  stated  that 
flie  clothes  were  supplied  to  him,  he  being  then  under  agCy  (though  now  of  age.) 
He  was  then  released  by  the  plaintifT. 

In  his  examination  in  chief  he  stated,  that  ihe  clothes  in  question  were  sup- 
plied to  him  by  the  piaintiil^  that  he  had  no  means  of  paying  for  them,  nor  any 
allowance  from  his  fether ;  but  he  was  at  that  time  a  writing  clerk  to  Mr.  Oortn^ 
an  attorney  in  Ijondofit  his  father  being  a  surgeon  in  Emmcx  ;  his  father  did  not 
sapply  him  with  any  clothes.     Mr.  Goren  paid  him  a  guinea  a-week. 

In  cross  examination  he  stated,  that  the  defendant  did  not  know  the  plaintiff, 
and  he  proved  the  defendant's  handwriting  to  a  letter. 

^-1       *The  plaintiff's  son  proved  clothes  delivered  at  one  time  to  the  amount 
-'  of  7/.  8s.  6c/.;  at  another  time  to  the  amount  of  6/.  d«. 
The  person  at  whose  house  Patrick  Mackey  lodged  in  London  proved  that 
he  was  in  great  want  of  clothes. 

The  letter  from  the  defendant  to  the  plaintiff  was  put  in.  It  was  to  the  eflbst 
Mkwing'-* 

«*  I  am  rery  noch  foiprised  that  yon  have  sa&red  jroarself  to  fat 

B  (13^ 
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imposed  on  a  second  time  by  that  youth.  Know  then  that  I  do  not  pay  bills 
for  him.  If  I  had  known  your  address,  I  would  have  ^vsn  you  this  notice 
earlier.  If  you  lose  by  him  you  have  only  yourself  to  thank,  you  had  no  need 
to  have  let  him  have  your  goods.  However ,  I  have  no^great  objection  to  pen/' 
ing  your  first  bili^  if  you  will  send  a  friend  with  a  feetiptffor  J  do  not  send 
money  by  letter.    I  remain,  ^.,  &c. 

/  ** 

Robinson^  for  the  defendant,  contended  thaV  there  was  not  the  slightest  pro« 
mise  to  pay  by  the  father,  and  this  wajir.hc'tr.the  case  of  a  son  living  in  his 
Other's  house ;  the  father  did  not  know'o/'the  supply  of  the  goods,  and  in  fact 
the  son  was  emancipated,  and  earning  a  guinea  a-week.  As  to  the  letter,  the 
promise  there,  if  any,  was  only'5iOi\di(ional|  and  the .  condition  had  not  been 

performed,  •*•':''"  ' 

Abbott,  G.  J.  This  }s  an:  action  for  clothes  furnished  by  the  plaintiff  to  the 
defendant's  son,  a  wiidng  tdefk  to  an  attorney.  The  question  deeply  affects 
Bociety ;  for  if  persOBiT.  m  trade  are  allowed  to  trust  young  men,  and  compel 
their  fathers  to  pay.Viein,  any  man  who  had  a  family  might  be  ruined.  A  father 
is  not  bound  to  pay  for  articles  ordered  by  his  son,  unless  the  father  gives  some 
authority,  express  or  implied.  Here  no  such  authority  appears,  except  it  is 
given  by  the  letter  ;  which,  however,  can  only  apply  to  the  *first  account  r^^ 
7/.  8«.  M,  His  lordship  read  the  letter,  and  said,  that  if  the  jury  thought  ■• 
that  the  offer  of  payment  at  the  end  of  it  only  meant,  send  a  receipt  for  the  first 
bill,  and  I  will  pay  that,  to  hear  no  more  of  the  business,  they  ought  to  find  for 
the  defendant ;  but  if  they  thought  it  meant  to  admit  an  original  liability,  they 
Bhould  find  for  the  plaintiff  for  Uie  first  bilL 

Verdict  for  tfife,  plaintiff  for  7/.  8«.  M. 

Scarlett  ^n<^Gbdson  for  the  plainon.  ^^ 

Boumson  for  the  defendant. 

[Attomies — Goren  and  Bromley,'] 
See  Fluek  ▼.  TMemaehe,  infra. 


COURT  OF  COMMON  PLEAS. 

SITTINGS  AFTER  MICHAELMAS  TERM,  LONDON. 
BEFORE  MR.  JUSTICE  BURROUGH. 


BaRRET  and  Wife,  Executor  and  Executrix  of  Cuppage,  v.  MOSS. 

The  executor  of  an  attorney  ening  for  an  attorney's  bill,  dne  to  the  deceased,  need  not 

deliver  it  a  month  before  bringing  an  action  for  it. 

Th«  testator  had  been  an  attorney,  and  in  his  lifetime  had  done  business  as 
#aoh,  for  the  defendant  The  present  action  was  to  recover  the  amount  of  the  bilL 
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One  of  the  testator's  clerks  proved  that  the  business  had  been  done,  and  that 
the  chaiges  were  fair  and  reasonable. 
^.,       *Vaughan^  SerjL,  objected  that  there  was  no  evidence  that  the  bill  had 

J  been  delivered  under  the  statute. 

On$hw,  Serjt.  The  statute  enacts  that  no  Attorney  xhali  sue  for  his  bill, 
&c.,  without  having  delivered  it  a  month,  but  that  does  not  apply  to  his  execu- 
tors, they  sue  as  in  other  cases. 

BuBEODOH,  J.  I  tliink  my  brother  Onslow  is  right,  the  act  only  applies  to 
the  attorney  himself  suing,  and  not  to  the  executor  of  an  attorney.  There  must 
be  a  verdict  for  the  plaintiffs. 

Verdict  for  the  plaintiflTs. 

Onslow,  Serjt.,  for  the  plaintiffs. 

Vaughanj  Seiju,  for  the  defendant. 

[Attornies — Cousins  and  Bournes,'] 

The  statute  2  Geo.  2.  c.  23.  ».  23.  which  is  entitled  *'  an  act  for  the  better  regulation  of 
Attomie9  and  Solicitors  ;**  enacts  that.  No  Attorney  or  Solicitor  of  any  of  ihe  courti 
aforesaid.  £ibe  four  superior  courts.]  shall  cummence  or  maintain  any  action  or  suit  at  law, 
or  in  equity,  until  the  expiration  of  one  month  or  more  after  such  attorney  or  Bolicitor  shall 
have  delivered  to  the  pariy.  &c.,  or  left  for  him,  &c  ,  a  bill  of  such  fees,  charges.  &,c.; 
nAiek  (nil  shall  be  subscribed  with  the  proper  hand  of  such  attorney  or  solicitor  respectively.*^ 

1'he  wbule  of  this  clause  plainly  points  at  the  attorney  himself  suing,  and  not  his  exe- 
cutor. The  signing  of  the  bill  by  the  attorney  being  required,  is  conclusive  that  the  legis- 
lature could  not  mean  to  extend  the  law  to  an  executor  suing;  for  if  the  law  extended  to 
him,  be  could  never  recover,  as  he  could  never  comply  wiih  this  requisite. 

But  the  case  of  Penson,  Execu'rix.  v.  Johnson,  4  Taunt.  724,  decides  that  an  attorney's 
bill  IS  open  to  taxation,  ihuugh  his  executrix  wss  the  person  who  sued  on  it,  and  the 
defendant  may  apply  to  have  it  taxed  before  he  appears  in  the  action  that  the  attorney's 
executrix  has  brougrnt  against  him. 

In  Comb.  348,  it  is  laid  down,  that,  where  an  executor  of  an  attorney  sued  for  fees,  the 
court  held  that  it  was  not  necessary  to  have  the  bill  signed. 

This  was  before  the  passing  of  the  last  act.  and  applies  only  to  the  statute  of  3  Jae. 
l.c.l.  under  which  attornies  were  obliged  to  deliver  their  bills,  '*  subscribed  with  their 
9wn  hand  and  name."  And  the  case  of  Weston  v.  Pool.  2  Str.  1056,  which  was  after  the 
passing  of  the  act  of  Geo.  2.  decides  that,  if  after  an  attorney's  death  a  sixth  of  his  bill  is 
taken  off  on  taxaiion,  his  executor  shall  not  pay  the  costs. 


•5]  •FLUCK  V.  TOLLEMACHE. 

A  father  is  not  bound  to  pay  for  clothes,  furnished  to  his  son,  without  some  contract, 

express  or  implied,  on  his  part  to  do  so. 

This  was  an  action  of  assumpsit  for  clothes  supplied  to  the  defendant's  son, 
who  was  a  cadet  at  f^colwich. 

The  evidence  for  the  plaintiff  proved  the  delivery  of  the  clothes  to  the  son 
at  Woolwich,  but  that  the  defendant  lived  near  Uxbridge,  and  the  only  evi- 
dence to  connect  the  defendant  with  the  transaction,  was  a  letter  which  he  had 
setit  to  the  plaintiff's  attorney. 

It  stated  that  he  had  ordered  no  goods  of  the  plaintiff,  and  would  not  pay  for 
any  supplied  to  his  son  ;  and  that  if  the  plaintiff  lost  money  by  allowing  a  boy 
of  fifteen  to  run  up  a  bill,  he  could  only  blame  himself. 

BoRRocoH,  J.  An  action  can  only  be  maintained  against  a  person  for  clothes 
supplied  to  his  son,  either  when  he  has  ordered  such  clothes,  and  contracted  to 
pay  for  them ;  or  when  they  have  been  at  first  furnished  without  his  know- 
ledge, and  he  has  adopted  the  contract  afterwards :  such  adoption  may  be  inlur- 
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red  from  his  seeing  his  son  wear  the  clothes,  and  not  returning  them,  or  making 
at,  or  soon  after  the  time,  when  he  knows  of  their  being  supplied,  some  objec- 
tion. Here  the  only  knowledge  that  it  appeared  the  defen«1ant  had  of  the 
transaction,  was  being  asked  for  the  money,  he  then  repudiated  the  contract 
altogether.  It  would  be  rather  too  much,  that  parents  should  be  compellable  to 
pay  for  goods  that  any  tradesman  may,  without  their  knowledge,  improvidenliy 
trust  their  sons  with.     His  Lordship  then  directed  a 

Verdict  for  the  defendant* 
*Vaufchanf  Seijt.,  and  CreMswtli^  for  the  plaintiff.  P^^ 

Pellf  Serjt.,  for  the  defendant.  ^ 

[Attomies — Bendy  and  Bell.'] 


SITTINGS  AFTER  BflCHAELMAS  TERM,  AT  WESTMINSTER. 


BEFORE  MR.  JUSTICE  PARE. 


TULLAY  V.  REED. 

If  a  person  enter  a  honM,  with  force  and  violence,  the  ^rson  whoae  hovpe  is  entered 
may  justify  turning  him  oat,  (using  no  mor«  force  than  is  necessary.)  without  a  previ* 
ous  request  to  depart.    But  if  the  person  enter  quietly,  a  request  to  depart  is  neceasai/, 
before  turning  him  out. 

This  was  an  action  for  assaulting  and  beating  the  plaintiff,  in  which  the 
defendant  pleaded  the  general  issue ;  and  a  special  plea  of  moUiter  manue 
imposvit. 

•Evidence  was  given  of  the  assault  on  the  part  of  the  plaintiff;  and  evidence 
in  support  of  the  special  plea  was  given  on  the  part  of  the  defendant. 

Park,  J.  Laid  it  down  as  clear  law,  that  if  a  person  enters  another's  house 
with  force  and  violence,  the  owner  of  the  house  may  justify  turning  him  ou., 
(using  no  more  force  than  is  necessary,)  without  a  previous  request  to  depart  ;* 
but  if  the  person  enters  quietly,  the  other  party  cannot  justify  turning  him  out, 
without  a  previous  request  to  depart. 

Verdict  for  the  defendant. 

Vavschan,  Serjt.,  and  Andrews,  for  the  plaintiff. 

Pell,  Serjt.,  and  C.  Phillips,  for  the  defendant. 

[Attomies — PTarmer  and  fF,  Jonee,^ 

If  a  defendant  had  turned  out  a  man  who  had  entered  his  house  with  violence,  without 
first  requestins  him  to  depart,  he  could  not  justify  under  (he  plpa  of  molliter  manu$  ;  as 
the  request  todepirt  is  a  material  part  of  that  plea.  It  would  be  but  prudent,  (if  not  abso* 
lu  ely  necessary^  to  plead  in  addition  a  special  juatificaiion,  on  the  cireumstancea  of  the 
ease :  like  that  in  the  case  of  Weatftr  v  auth.  8  Ter.  Rep.  78.  and  in  such  a  case  a  plea 
of  «on  a$9ault  demetne,  might  be  as  well  added,  because,  m  making  a  violent  entry  into  a 
iDaa*8  house,  it  is  by  no  means  uoUkely  that  an  assaalt  might  ue  committed. 
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*IVES  17.  LUCAS  and  THOMPSON,  Esqw. 


Ai  looff  as  a  judgment  exists,  it  protects  those  who  seiie  property,  under  an  execution 
fooMed  on  11 ;  and  if  the  judsment  and  execution  are  set  aside,  no  action  lies  agaioft 
thdiberifl*  for  any  thing  he  did  under  it,  while  it  remained  in  existence. 

This  was  an  action  of  trover  against  the  SheriflT  of  AfiddieaeXi  for  wrong- 
folly  detaining  the  plaintiff's  horse.     Plea-^General  issue. 

It  appeared  that  a  sheriff's  officer,  named  ff^eldorij  had  taken  the  horse  early 
in  the  month  of  September,  1822. 

A  witness  proved  this  taking,  and  that  the  officer  sold  the  horse  to  him  for 
S/.  aboat  the  15th  of  September. 

To  connect  the  Officer  with  the  Sheriff,  a  writ  of  ^.  /a.  against  the  plaii^ 
tiff,  directed  to  the  Sheriff  of  Middleeex,  was  put  in ;  and  a  receipt  signed  by 
WMon  for  the  warrant  granted  by  the  Sheriff,  in  pursuance  of  the  writ.  Afler 
this  proof,  the  declarations  of  the  officer  were  given  in  evidence,  but  they  car* 
ried  the  case  no  further  than  the  witnesses  had  done.t 

^^       *An  order  of  Mr.  Justice  Batlby,  dated  Nov.  17th,  was  put  in ;  it 
->  ordered  the  judgment  on  which  the  execution  had  issued  to  be  set  aside 
for  irregularity. 

Park,  J.  Ruled  that  the  plaintiff  must  be  nonsuited ;  because,  as  long  as 
the  judgment  existed,  it  protected  the  sheriff*;  and  no  evidence  was  given  that 
the  sheriff  had  the  horse  in  his  possession  later  than  the  15th  of  September^ 
and  the  judgment  was  not  set  aside  till  the  17th  of  November, 

Vaugkan,  Seijt.     Does  not  your  lordship  think  that  the  setting  aside  the 
judgment,  makes  the  sheriff's  acts  tortious  by  relation. 
Paex,  J.     Certainly  not. 

Plaintiff  nonsuited. 
Vaughan,  Serjt.,  and  Knowlee^  for  the  plaintiff. 
Pe//,  Seijt.,  for  the  defendant. 

t  It  bss  long  been  settled,  that  the  sheriff  is  answerable  for  the  taking  of  goods  by  a 
bailiff,  acting  under  color  of  a  warrant  from  the  sheriff;  but  you  must  connect  the  bailiff 
with  the  sheriff. 

This  is  best  done  by  proof  of  the  warrant ;  but  as  the  bailiff  in  some  cases  returns  it  to 
the  sheriff  *s  oflSce,  and  in  others  keeps  it,  it  is  proper  to  give  both  sheriff  and  bailiff  notice 
to  produce  it,  to  entitle  yourself  (o  give  parol  evidence  oiit. 

Aod  ihe  case  of  Drake  v.  Syket,  7  Ter.  Rep.  113,  decides,  that  proof  that  the  person 
who  took  goods  was  a  general  officer  of  the  sheriff,  and  had  given  him  a  bond  of  indem- 
nitv,  is  not  sufficient. 

Bar  when  you  have  proved  the  person  to  have  been  the  sheriff's  bailiff,  on  the  occaaiDn 
ia  qoestion,  jrou  are  then  entitled  to  give  his  admissions  in  evidence. 

However,  in  North  v.  Milet,  1  Camp.  389,  which  was  an  action  for  a  false  return,  it 
was  sooght  to  give  in  evidence,  a  statement  made  by  the  bailiff  to  the  plaintiff's  attorney, 
in  answer  to  a  quesiion  by  him,  why  ihe  writ  had  not  been  ezecuteaf  It  was  objected 
lo,  bat  Lord  Ellenborougk  held  it  admissible,  and  added,  '*  that  thoagh  the  bailiff's  gene- 
ra] conversation  with  an  indifferent  person  is  not  evidence  against  the  sheriff,  yet  what  he 
here  ssid.  touching  the  ezecurion  of  the  writ,  when  remonstrated  with  by  the  plaiotiff's 
tttomey,  ia  that  which  the  defendant  is  responsible  for." 
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WILSON  V.  BOWIE. 

r 

If  a  written  agreement  is  not  signed  by  the  defendant,  the  plaintiff*  need  not  give  it  in 

enidence,  though  he  himself  has  signed  it,  and  it  regards  the  mauer  in  issue. 
If  the  plaintiff's  counsel  calls  on  the  other  side  lo  produce  a  paper  and  reads  it ;  be  is 
•  bound  to  give  it  in  evidence,  if  it  is  material  to  the  issue;  but  if  it  is  not  msterial.  tba 

5  laid  tiff's  counsel  need  not  give  it  in  evidence,  though  required  by  the  other  side  to 
o  so. 

This  was  an  action  for  goods  sold  and  delivered,  in  which  the  general  issue 
was  pleaded. 

The  action  was  brought  to  recover  the  value  of  certain  fixtures  in  a  house, 
No.  420,  Oxford  Streett  now  occupied  by  the  defendant,  but  which  had  been 
previously  occupied  by  the  plaintiflT. 

*Mr.  SmaUbone  was  proceeding  to  prove  the  value  of  the  fixtures,  when,   p^^ 
in  answer  to  a  question  by  Mr.  I^rjt.  Vaughan^  he  stated  that  there  was   '- 
a  written  agreement  respecting  the  valuation,  but  that  it  was  not  signed  by  the 
dtfendant. 

Vwtghanj  Seijt.,  for  the  defendant,  contended,  that  this  agreement  must  be 
produced. 

Park,  J.     As  it  is  not  signed  by  the  defendant,  I  think  it  need  not«t 

The  plaintifl^'s  counsel  then  called  for  it,  under  the  usual  notice  to  produce 
papers,  and  it  was  produced  by  the  defendant's  counsel. 

Bosanquet^  Serjt.,  for  the  plaintiflT,  having  read  it,  said,  it  was  not  an  agree- 
ment,  not  being  signed  by  the  defendant. 

*Vaughan^  Serjt.  contended,  that  as  the  plaintifTs  counsel  had  called     ^^.^ 
for  it,  the]^  were  bound  to  read  it  in  evidence,  and  to  prove  it  by  the     L 
subscribing  witness. 

Park,  J.  Having  looked  at  it,  said  that  it  need  not  be  read,  as  it  was  only 
the  plaintiflTs  receipt  for  10/.,  and  that  it  was  not  material  to  the  case  at  all; 
and  observed,  that  if  the  plaintifTs  counsel  call  for  a  paper,  and  look  at  it,  they 
mutt  read  it  in  evidence,  if  it  is  at  all  material  to  the  case ;  but  if  it  docs  not 
bear  on  the  case,  he  need  not  read  it.  This  paper  is  of  the  latter  kind,  and  the 
plaintiff's  counsel  may  go  on  without  reading  the  paper,  or  calling  the  sub- 
teribing  witness.} 

Mr.  Smaitbone^i  examination  was  then  resumed,  and  the  case  terminated  in 
m  reference  to  Mr.  Siorka. 

Boaanqutly  Serjt.  and  JJrMold,  for  the  plaintiff. 

Vaugharif  PeU^  and  Taddy^  Serjts.,  for  the  defendant, 

[Attomiei and  HametJ] 

t  The  following  is  a  copy  of  the  paper  in  qnestion  :— 

"  Memorandum  of  an  acknowledgment  of  receiving  the  sum  of  101.,  hj  way  of  deposit 
of  taking  such  fixtures  on  the  premises,  at  No.  420  Oxford  Street,  and  being  such  fixtures 
as  Archibald  Wilson  has  a  right  to  sell  in  and  upon  the  said  premises,  snd  lo  be  taken  by 
two  sppraisers,  or  their  umpire ;  possession  to  be  given  on  the  29th  of  SfplewAer,  1823, 
102.  to  be  deducted  out  of  the  whole  smount,  and  rent  and  taxes  to  be  allowed  for  np  to 
the  dsy  of  taking  possession.** 

**  Witness  this  27th  day  of  Sqaewtber,  1823. 

[Signed]    Archibald  Wiliam.  "  Jameg  HUl,  No.  23  Gt,  Titcl^field  Street,  Mary^le-hoHe." 

[A  subscribing  witness.] 

The  case  of  Brewer  v.  Palmer,  I  Esp.  Rep.  213,  decides  that  if  there  appears  to  be  a 
written  sgreement,  the  plsintiflT  is  bound  to  eive  it  in  evidence;  and  if  it  cannot  be  given 
in  evidence,  as  being  unstamped,  the  plaintiff  must  be  nonsuited:  but  that  case  does  not 
•ffeci  the  present,  as  there  the  agreement  covered  the  whole  of  the  subject  matter  in 
dispute. 

t  The  case  of  Whitam  v.  Routltdge,  5  Esp.  235,  in  which  it  was  decided,  that  a  party 
calling  for  papers,  and  (on  the  other  side  producing  them)  inspecting  them,  makes  ancBi 
^pera  evidence  for  the  other  aide,  though  he  does  not  use  them  at  avidencOf  does  not  of 
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lO  dedde  tKat  the  party  w  inmeting  them  is  bound  to  prove  them  by  a  mbaoribtiif  wit- 
am.  or  make  them  a  part  of  nio  eaae. 

Probably,  tbe  reaaon  why  the  defendant'a- counsel  waa  ao  solieitoita  to  have  the  agree- 
■eoi  pot  in  and  proved  by  the  aabacribing  witneaa.  waa,  that  if,  when  it  waa  produced,  it 
bad  DO  stamp,  the  Judge  would,  if  he  thought  it  the  foundation  of  the  action,  nonanit. 
And,  beaidea,  it  is  probable,  that  the  defendant  waa  aware  that  the  subaoribinff  witneaa 
luMw  aome  facts  in  nia  favor,  which  he  wished  to  have  provedf  and  yet  did  not  like  to  riak 
in  tbe  box  aa  bis  own  witneaa. 


•11]     •SITTINGS  AFTER  MICHAELMAS  TERM,  LONDON. 

BEFORE  MR.  JT78TICE  BURROUGIL 


RAWLIN6S  V.  HALL. 

1b  an  aetion  on  a  bill  of  exchange,  a  atock-broker  may  refuae  to  give  evidence  that  the 
eoQsideration  of  it  waa  stock  jobbing  differences ;  but  whether  he  is  bound  to  produce 
his  book,  kept  under  the  stat.  7  Geo,  8,  e.  8,  a.  9.^Qti«a/-e. 

Thv  was  an  action  of  a9ntmpsii  on  a  bill  of  exchange,  dated  J^ay  22d« 
1623,  drawn  by  one  lAttU^  payable  to  his  own  order,  on  the  defendant,  who 
aeeepced  it,  and  endorsed  by  LLttU  to  the  plaintiff. 

The  luraal  proofs  of  acceptance  and  endorsement  having  heen  given  on  the 
part  of  the  plaintiff — 

Vaughan,  Serjt  We  have  given  the  plaintiff  notice  to  prove  the  considera- 
tioa  of  the  biU. 

BoRRouoH,  J.  That  sort  of  notice  does  you  no  good ;  they  are  not  bound  to 
prove  it 

Faughan,  Serjt,  stated  in  his  address  to  the  jury,  that  the  bill  had  been  given 
to  LUtTe  for  a  stock*jobbing  difference  on  time  baigains  for  stock,  between  him 
and  the  defendant ;  the  time  baigains  took  place  in  the  month  of  April  and 
May  last ;  and  that  all  securities  given  for  money  gained  on  such  bargains  were 
maae  void  by  an  act  of  Queen  Jinnee  and  an  act  of  George  the  Second. 

To  prove  this,  a  witness  named  Alison  was  called :  he  was  clerk  to  Little^ 
who  is  a  stock-broker.  He  proved  the  account  to  be  of  his  own  hand-writing, 
but  knew  nothing  of  it,  except  that  he  copied  it  from  lAiMe  pocket  ledger. 

LUtU  being  cdled,  stated  that  he  was  a  stock-broker ;  and  on  being  asked  to 
aioi     produce  his  pocket  ledger,  ^admitted,  he  had  received  a  mbpcena  ducee 

-I  tecum^  calling  on  him  to  produce  it,  but  declined  doing  so,  saying,  he 
feared  it  might  criminate  him. 

Vaughan^  Serjt,  contended,  that  he  was  bound  to  produce  it 

BunxouoH,  J.  Accordii^  to  your  opening,  this  witness  has  been  makinff 
what  are  called  time  baigains ;  for  this  he  would  be  liable  to  a  penalty ;  and 
you  want  him  to  produce  this  book,  to  show  that  he  has  been  doing  so :  he 
certainly  need  not  produce  it 

Curwaod,  on  the  same  side,  contended,  that  as  the  witness's  own  clerk  had 
referred  to  it,  they  had  a  right  to  have  it  for  him  to  refresh  his  memory  from. 

BumnouoH,  J.  Yon  cannot  make  a  man  produce  his  private  books,  merely 
beeanse  by  possibility  it  may  suit  your  case. — I  think  yon  are  not  entitled  to 
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Cwwood  then  asked  the  witness  if  he  had  erer  bought  stock  for  the  defendaoU 

The  witness  declined  answering  this. 

BuRROtroR,  J.  He  is  not  bound  to  answer ;  for,  as  you  open  your  case,  it 
was  a  time  bargain ;  and  if  he  answered  in  your  favor,  he  would  be  liable  to  a 
penalty. 

Vaughan^  Serjt  The  penalty  must  be  sued  for  within  six  months,  which 
have  now  elapsed. 

BuRROUGH,  J.  If  the  party  would  be  open  to  a  prosecution  of  any  kind,  he 
is  not  bound  to  answer,  and  he  might  be  prosecuted  at  common  law. 

Cufwood  then  put  the  bill  into  ^  witness's  hand,  and  asked  him  what  had 
been  the  consideration  for  it. 

^Thb  he  declined  answering ;  and  his  lordship  heldxhe  might  do  so  rm\vt 
for  the  reasons  before  stated.t  '  ^ 

Verdict  for  the  plaintiff. 

Taddy^  Seijt,  and  Wylde,  fot  ihe  plaintiff. 

Vaugfuuh  Serjt.,  and  Curwood^  for  the  defendant 

[Attomies, — Birket  and  EikeJ] 

t  It  may  make  this  case  more  intelligible,  to  etare,  that  a  time  bargain  at  the  stock 
eichange.  is  simply  this : — Neither  buyer  nor  seller  have  any  stock,  but  the  buyer  agrees 
(nominnllv)  to  buy  of  the  seller  stock,  c.  g.  lOOOL,  on  a  certain  day.  When  that  day  ar« 
rives,  if  the  stock  is  at  a  lower  priee  than  when  the  bargain  was  made,  the  buyer  pays 
the  seller  as  much  per  cent,  on  the  1000/.  as  the  stock  has  fallen:  but  if  the  stock  has 
ziMni  the  seller  pays  the  buyer  in  a  similar  way. 
'    The  sums  so  paid  are  called  differences. 

In  fact,  a  time  bargain  is  a  mere  wager;  the  seller  betting  that  the  stock  will  fall,  the 
buyer  that  it  will  rise. 

But  by  the  statute  7  Geo.  2,  e.  8,  ^  8,  made  peri>etual  by  10  Geo.  2,  e.  8,  all  contracts 
made  for  the  transfer  of  stock,  whereof  the  person  in  whose  behalf  the  contract  is  made, 
shall  not,  at  the  tin^e  of  such  contract,  be  oossessed.  are  declared  null  and  void ;  and  the 
party  on  whose  behalf  this  is  done,  is,  if  ne  is  privy  to  the  transaction,  to  forfeit  500/., 
and  the  broker  100/.,  half  to  the  king,  and  half  to  him  who  will  sue. 

Bv  the  statute  9  Anne,  e.  14,  all  securities  for  money  won  at  gaming  are  declared  void. 

Tne  privilege  of  the  witness  {Little)  does  not  seem  to  be  anected  by  the  statute  of  46 
Geo.  3.  c.  37,  which  only  compels  witnesses  to  answer,  though  they  might  thereby  estab- 
lish  a  debt  against  themselves,  or  aubject  themselves  to  an  action:  but  where  the  answer 
would  subject  the  witness  to  penalty,  or  forfeiture,  the  law  remains  untouched  by  this  act. 

The  six  month's  limitation  of  actiona  is  confined  to  actions  to  recover  back  money  paid 
for  differences,  and  does  not  extend  to  actiona  on  the  8th  sect,  of  the  act,  for  the  recovery 
of  the  penalty  of  500/.  The  only  limitation  in  that  case  being  the  same  as  is  applicable  to 
all  qui  tarn  actions  under  the  stat.  of  31  EU%.  e.  5,  ^  5,  which  enacts,  that  all  actions,  suits, 
bills,  indictments,  or  informationa,  which  shall  be  bad.  brought,  sued,  or  exhibited,  for 
any  forfeiture,  on  any  atatute  penal,  made  or  to  be  made,  whereby  the  forfeiture  is  or  shall 
be  limited  to  the  Queen,  her  heirs,  or  successors  only,  shall  be  had,  brought,  sued  or 
exhibited,  within  two  yeara  next  after  the  offence  committed,  and  not  after ;  and  all 
actions,  suits,  4lc.,  which  shall  be  had,  brought,  sued,  or  commenced,  for  any  forfeiture, 
on  any  penal  statute,  made  or  to  be  made,  (except  the  statute  o(  tillage)  the  benefit  and 
suit  whereof  shall  be  limited  to  the  Queen,  her  heirs,  or  successors,  and  to  any  other 
which  shall  prosecute  in  that  behalf,  shall  be  had,  brought,  sued,  or  commenced  by  any 
person  that  may  lawfully  pursue  for  the  same  aa  aforesaid,  within  one  year  next  after  the 
offence  committed ;  and,  in  default  of  auch  pursuit,  may  be  had,  sued,  &c.,  for  the 
Queen,  her  heirs,  and  successors,  at  any  time  within  two  years  after  that  year  ended. 

Any  action  after  that  time  to  be  null  and  void  and  of  no  effect. 

But  by  ^  6,  it  ia  provided  that  if  any  act  Umita  a  shorter  time  for  suing  in  aach  case, 
this  act  '8  to  give  no  extension. 
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BBFOBE  OIFFOBP,  C.  J^  PARK  AND  BOBROUGH,  J. 

In  Bank* 


RAWLINGS  V.  HALL. 

Vaughmi,  Serjt.,  now  moved  for  a  new  trial,  and  contended,  that  the  witness, 
Xf///e,  ought  to  have  been  compelled  to  produce  his  book,  however  it  might 
criminate  him  ;  because  by  the  statute,  7  Geo,  2,  e.  8,  $.  9,  it  was  enacted 
under  a  penalty,  that  every  broker  should  keep  a  book,  and  enter  therein  all 
purchases  and  sales  that  he  made.  Now  that  clause  would  be  nugatory,  if 
«.  .1  such  hook  *could  be  kept  out  of  sight,  merely  because  it  would  crimi- 
1     nate  the  broker, 

BuRBOuoH,  J.,  observed,  that,  at  the  trial,  his  attention  had  not  been  called 
to  the  clause  of  the  statute  that  made  it  compulsory  on  the  Broker  to  keep  a 
book. 

The  Court  then  granted  a  rule  to  show  cause. 


•15]  «MILNER  et  al.  v.  TUCKER. 

If  goods  are  supplied  not  conformably  lo  the  order  for  them,  the  buyer  is  boand  to  retoro 
them  within  a  reasonable  time,  or  he  will  be  bound  to  pay  for  them. 

This  was  an  action  of  aasumpni  for  a  chandelier  sold  by  the  plaintiflTs,  glass 
toanufacturers  in  London^  to  the  defendant,  who  is  proprietor  of  the  assembly 
looms  at  Cromer^  in  the  county  of  Norfolk.  It  appeared  in  proof  that  the 
l^intiffs  were  to  supply  a  complete  chandelier,  sufficient  to  light  the  room  in 
question  properiy.  One  of  the  plaintiflTs,  it  was  proved,  had  seen  and  raea* 
aured  the  ball  room  ;  and  it  was  abo  proved  that  the  chandelier  was  incoiuiiiete, 
and  was  by  no  means  adequate  to  the  room.  Afbr  the  lapse  of  nearly  six 
mon'hs  the  defendant  returned  it, 

BuRRouoH,  J. — When  the  defendant  received  the  chandelier,  and  found  it 
incomplete  and  inadequate  to  the  room,  he  should  have  given  the  plaiiititT 
BoUee  immediately  ;  and  have  returned  it  as^qon  as  he  could  :  but  if  a  man 
Ske'an  article,  and  keep  it,  and  nseltlS^  his^ownl  though  it  was  not  according 
U>  contract,  he  is  bound  to  keep  it,  and  pay  for  it. 

Verdict  for  the  plaintiffs. 

Vaughany  Serjt.  and  Hutchinsonf  for  the  plaintiffs. 

Cooper  for  the  defendant. 

[Attoimes and  PFttkeri,] 
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•ADJOURNED  SITTINGST  AFTER  MICH.  TERM,  AT  WESTM. 

b&irORE  IfR.  JUSllCE  PARK. 


LEGGAT  V.  REED. 

In  tetiom  for  work  and  labor,  if  it  appears  that  the  plaintiflT  has  once  given  credit  to  A., 

he  cannot  afterwards  shift  his  claim,  and  charge  S. 

This  was  an  action  for  work  and  labor*  in  putting  up  a  door  at  a  house  in 
Beaumont  Street.    Plea— General  issue. 

Evidence  was  given  to  show  that  the  defendant  gave  the  ortjer  for  the  work, 
but  the  door  was  put  up  in  the  house  of  a  Captain  Earlf  at  whose  house  a 
bill  had  been  left  by  the  plaintiff*,  headed  Captain  EarL 

The  defence  was,  that  the  defendant  was  an  upholsteser,  and  had  nothing  to 
do  with  the  business,  except  giving  the  order  on  behalf  of  Captain  Earlf  to 
whom  it  was  contended  that  the  credit  was  given. 

Park,  J.  Laid  down,  that  if  the  plaintifT  had  anee  given  credit  to  Earl^  he 
could  never  shift  his  claim  to  charge  the  defendant  or  any  other  person.  His 
liordship  then  left  it  to  the  Jury,  to  say  to  whom  die  credit  was  given,  whether 
to  Earl  or  to  the  defendant. 

Verdict  for  the  defendant. 

Pelln  Serjt,  and  Stork,  for  the  plaintiff. 

Vaughant  Serjt.,  for  the  defendant 

A  still  stronger  case,  on  the  qoestion,  **  To  whom  credit  was  given/*  was  tried  before 
Mr.  Baron  Garrow,  at  the  Gloueetter  assises.  It  was  the  case  of  Taylor  v.  Brittan.  It 
appeared  that  the  plaintiff,  a  jeweller,  had  supplied  the  wife  of  the  defendant,  who  was  a 
merchant's  clerk,  with  jewelry  to  a  large  amount.  It  appeared  that  the  bill  delivered 
was  headed  **  Mrs,  Brittan,"  and  that  at  the  time  of  the  purchase  of  the  articlea,  Mrs. 
Britian  stated  that  she  bought  the  articles  for  a  friend  in  the  IVett  Indies,  who  would 
aend  the  money  for  them  as  soon  as  received ;  to  Which  the  defendant  said—*'  That  will 
do  very  well.'* 

Oarrow.  B.  Ruled  that  though  Mrs.  Britian  wss  hfeme  covert,  yet  if  the  jeweller  gave 
credit  to  her  and  the  remittances  she  was  to  obtain  from  the  West  Indies,  and  not  to  her 
husband,  the  present  sction  against  Am  could  not  be  maintained. 

The  jury  found  for  the  defendant. 

And  in  the  case  of  Bently  v.  GriMn^  5  Taunt,  3A6,  it  waa  left  as  a  fact  to  the  jary, 
whether  credit  was  given  to  the  hasoand  or  the  wife,  for  the  wife's  dresses,  though  she 
and  her  husband  lived  together. 


•MARTIN  V.  JACKSON.  [♦IT 

Whether  in  an  action  for  work  and  labor,  the  part^  who  actually  did  the  work  is  s  compe- 
tent witness  to  prove  that  he,  and  not  the  plaintiflT,  is  the  person  to  be  paid. — Qumre, 

This  was  an  action  for  work  and  labor,  in  which  the  general  iaane  was 
pleaded. 

The  usual  proofs  of  the  work  being  doing,  and  reasonableness  of  the  charges 
being  done  through— 
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The  defendaat's  counsel  wished  to  call  a  witness  named  FUuhmanj  to  prove 
thsl  he  had  done  the  work,  and  therefore  he,  and  not  the  plaintiff,  was  entitled 
to  be  paid  for  it. 

Taddy^  Sarjt.,  objected  to  this  witness*  on  the  ground  ths^t  he  was  not  com- 
petent to  prove  his  own  tide  to  the  money  in  question,  and  relied  on  the  case 
of  Bland  v.  Jiin$fy,  2  N.  R.  33Lt 

Park,  J.  I  shall  not  stop  this  case,  for  I  know  the  case  of  Bland  v.  ^insh/ 
bu  been  questioned. 

Flathman  was  then  examined,  but  his  evidence  not  amounting  to  anything, 
there  was  a 

Verdict  for  .the  plaintifi. 

tThe  CAM  of  Bland  v.  Ainaly,  2  N.  R.  331,  wsi  an  action  of  rreaspaaa,  for  taking  the 
pIno(ifi*8  gooda  ander  an  ezecuiion  againat  a  peraon  named  Aubroy  ;  it  waa  sought  to  call 
AiAny,  on  the  part  of  the  defendant,  to  prove  that  the  gooda  were  his.  and  noi  thf  de- 
fendant's. Bat  the  court  held  Anbny  incompetent ;  for  that  it  waa  his  interest  to  maka 
oat  tb«  eooda  to  be  hia  own,  aa  then  the  execution  againat  him  waa  aatiaiied,  and  a  debt 
be  awedpaid. 


•18]  ♦DAVIS  V.  STREET. 

If  a  contract  ia  broken,  an  action  for  money  had  and  received  will  not  he  for  money  paid 
ander  it ;  an  action  for  breach  of  contract  ia  the  proper  remedy :  but  if  the  contract  haa 
been  reacinded  it  ia  otherwise. 

IViis  was  an  action  for  money  had  and  received,  with  the  common  money 
etmntB,  (but  no  special  count)  to  recover  back  the  sum  of  47/.  9«.,  paid  by  the 
plaintiir  to  the  defendant  for  a  horse,  which  had  been  returned  to  the  defendant. 
Plea — General  issue. 

For  the  plaintiff  it  appeared  that  he  (being  a  surgeon,  and  the  defendant  a 
horse  dealer,)  had  bought  a  horse,  warranted  sound  and  quiet,  of  the  defendant ; 
which  horse  being  decidedly  vicious  he  returned.  The  defendant  at  first  refused 
to  take  the  horse  hack,  but  it  was  at  length  agreed  that  he  should  do  so,  and  the 
plaintiff  receive  from  him  another  horse,  paying  10/.  more  ;  another  horse  was 
accordingly  sent  to  the  plaintiff,  who  never  paid  the  additional  10/.  This 
second  horse  being  worse  than  the  first,  was  afterwards  returned,  and  the 
defendant  received  him  back. 

Park,  J.  Early  in  the  cause  ruled,  that  the  question  of  soundness  could 
not  be  gone  into  in  this  form  of  action,  the  question  here  being  whether  the  con- 
tmcta  were  rescinded  or  not. 

Vaug/um^  Seijt,  contended  that  the  plaintiff  ought  to  be  nonsuited,  for  here 
^  a  contract  for  a  horse,  which  the  plaintiff  afterwards  dislikes ;  that  contract 
is  agreed  to  be  rescinded  on  the  terms  of  his  taking  another  horse,  and  paying 
10/.  As  he  had  never  paid  the  10/.,  the  first  contract  remained  in  force. 
*101  *ffolt^  on  the  same  side,  contended,  that  the  fulfilling  the  second  con- 
^  tract  annulled  the  first ;  now  the  first  contract  was  only  to  be  annulled 
by  the  taking  another  horse,  and  paying  10/.  Those  conditions  precedent  must 
be  fulfilled,  before  the  first  contract  was  at  an  end ;  as  they  had  not,  the  first 
contract  stood. 

Park,  J.  I  think  there  is  no  ground  for  this  objection.  It  appears  that  the 
defendant  sells  the  plaintiff  a  horse  that  no  human  being  could  use ;  and,  on 
the  retam  of  him,  it  is  agreed  that  he  shall  have  another,  and  pay  10/.,  and  the 
defendant  take  the  first  back.     I  am  clearly  of  opinion  such  second  contract 
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completely  pat  an  end  to  the  first,  and  I  also  think  that  the  defendant  rcceiviig 
back  the  second  horse,  as  clearly  pnt  an  end  to  the  second  contract. 

In  his  charge  to  the  jury  his  lordship  laid  down,  that  if  a  contract  is  broken 
an  action  for  money  had  and  received  cannot  be  brought  by  a  person  who  has 
paid  money  under  such  contract,  hut  he  must  bring  an  action  for  the  breach  of 
contract ;  but,  in  cases  where  the  contract  is  rescinded,  and  put  an  end  to,  the 
consideration  for  the  payment  of  money  failing,  this  species  of  action  is  proper.t 

*  Verdict  for  the  plaintiff,  damages  31/.  69.;  16/.  having  been  paid  into  r^A 
coort4  ■• 

PeUj  Serjt,  and  Storks^  for  the  plamtiff. 

Vaugharit  Serjt.,  and  Holtf  for  the  defendant. 

[Attomies,  MUli  aod .] 

tThe  distinction  taken  bv  the  learned  jud(ce,  that  a  plaintiff  cannot  recover  on  the  coant 
for  money  bad  and  received,  in  caaea  where  the  grievance  be  complains  of  ia  a  breach  of 
contract,  appeara  to  t>e  fully  established  by  the  cases.  This  count  applying  not  to  a  breach 
of  contract,  but  to  the  defendant  having  money  in  his  hands  belonging  to  the  plaintiff,  by 
reaaon  of  the  failure  of  the  conaideration  which  induced  the  plaintiff  to  pay  it  to  the 
defendant. 

In  the  case  of  Power  v.  Welh,  Dong.  24  n.,  and  2  Cowp.  818,  the  plaintiflfgave  his  own 
horse  and  twentv  guineas  in  exchange  for  the  defendant's  horse,  receiving  a  warranty  that 
the  defendant's  horse  was  sound.     He  waa  unsound. 

The  plaintiflf  brought  an  action  for  money  had  and  received,  for  the  twenty  guineaa,  and 
an  action  of  trover  tor  his  own  horse. 

The  Court  of  King's  Bench  held  that  the  action  for  money  had  and  received,  wiik  «• 
9ikereountf  was  an  improper  action  to  try  the  warranty ;  and  held  that  the  action  of  tro- 
ver  would  not  Ire  for  the  recovery  of  the  plaintiff's  horse,  aa  the  property  in  that  horae 
iiad  paaaed  by  the  exchange. 

And  in  the  case  of  Weaton  v,  Downes.  Dongl.  23,  the  court  expressly  held,  that  if  a  con- 
tract ia  rescinded,  an  action  for  money  had  and  received  liea  for  money  paid  under  it :  for 
if  the  contract  is  broken,  this  action  doea  not  lie;  but  an  action  for  the  breach  of  contract 
must  be  brought. 

?^he  aame  principle  was  fully  recognised  in  the  case  of  Towert  v.  Barret,  1  T.  R.  133. 
n  genersi,  in  cases  of  breach  of  warrantv  of  horses,  the  plaintifl' declares,  that  in  con* 
•ideration  of  so  much  monev  paid  him.  the  defendant  assumed  and  promised  that  the  horae 
Waa  aound ;  but  that  if  really  was  unsound.  To  this  are  added  a  count  far  money  had  and 
received,  and  the  common  money  counta.  If  on  the  trial  it  appeara  to  have  been  a  breach 
•f  warranty,  the  plaintiff  recovers  on  the  first  count,  but  if  the  contract  was  rescinded,  ha 
tecovers  on  the  aecond. 

The  nciion  for  money  had  and  received  lies  in  a  variety  of  other  caaes :  for  money  paid 
Without  conaideration,  money  paid  by  compulsion  or  mistake,  d&c,  but  it  was  held  in  the 
Caae  of  Bilbie  v.  Lawley,  2  Ea.  Rep  469.  thai  if  one  navs  money  with  full  knowledge,  or 
the  means  of  such  knowledge  in  bis  hands  of  all  the  circumatances,  he  cannot  recorer 
back  such  money,  on  account  of  iia  having  been  paid  under  an  ignorance  of  the  law. 

t  In  ibis  case  there  was  no  special  count,  or  the  money  ought  not  to  have  been  paid  into 
court  on  the  whole  declaration :  for  if  there  is  a  special  count,  and  you  pay  money  into 
court  on  the  whole  declaration,  you  thereby  admit  the  contract  to  be  as  laid,  and  only  1^0 
to  trial  on  ihe  quantum  of  damaires  incurred  by  the  breach  of  it.  This  was  clearly  laid 
down  in  ihe  case  of  Vote  v.  WUlan,  2  Ea  128.  where  the  first  ihree  cojnis  of  the  aecla* 
ration  stated  a  special  agreement  by  the  defendant,  a  common  carrier,  to  carry  the  plain- 
tiffs trunk  from  London  to  Oxford,  and  that  the  trunk  waa  loat. 

The  defendant  paid  5/.  into  court  on  iheae  three  cuunts. 

The  plainriff*8  counsel  proved  this  psyment  of  money  into  court,  and  that  the  value  of 
the  trunk  was  20/.,  contending  that  the  payment  of  money  into  court  on  those  counta 
admitted  the  contract. 

The  defence  waa  the  usual  51.  notice. 

The  Court  of  King's  Bench  held,  that  by  thia  payment  of  money  into  court  on  theao 
coanis  the  defendant  admitted  the  contract,  and  disputed  only  the  quantum  of  the  damage. 
The  plaintiff  therefore  only  had  to  prove  the  aroouni  of  damagea  above  ihe  sum  paid  into 
court. 

But  in  Clark  v.  Gray,  S  Ea.  564,  it  waa  held,  that  the  defendant  might  go  into  any  evi« 
dence  that  went  to  limit  the  damages,  but  not  to  vary  the  terms  of  the  coniraci  admitted 
by  the  payment  of  money  into  court. 

And  in  Guttridge  v.  Smith,  2  H.  B.  374,  it  was  held  that  the  payment  of  money  into 
court  on  account,  on  a  bill  of  exchange,  rendered  it  unnecessary  to  prove  the  drawar'a 
hand- writing. 

But  as  the  defendant  only  admita  the  contract  to  be  as  laid,  he  doea  not  thereby  pre* 
elude  himself  from  disputing  ihe  legslitv  of  it.    1  Ter.  Rep.  464. 

However,  in  cases  where  a  party  wishes  to  pay  money  into  court,  without  prejudiclag 
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^aud!  in  this  way,  be  sbonld  either  pajr  in  the  money  on  the  general  eovnte  only,  or 
apply  to  ibe  court  for  leave  to  pay  it  in  on  particular  condiltona. 

Before  leaving  this  subject,  it  may  be  as  well  to  state,  that  if  the  plaintiff  takes  out 
nooejr  paid  into  court  on  one  count  of  the  declaration,  he  is  not  entitled  to  the  costs  of  the 
•Iher  connts.    SkamUt  ▼.  Va»ghan,  3  Taunt.  266. 

The  way  to  prove  the  payment  of  money  into  court,  is  to  prodoce  the  rule,  or  an  office 
eopr  vf  it ;  calling  the  attorney  who  took  the  money  out  of  court,  is  not  sufficient. 

10  ffSarpt  Term,  1810,  the  Court  of  Common  Pleas  promulgated  the  following  rule  of 
pnetice,  for  trials  at  Nitti  Priut,  (reported  in  2  Taunt  267) — 

"It  having  been  often  a  question,  whether  the  defendant  producing  the  rule  for  pay- 
■ent  of  money  into  court,  was  evidence  on  his  behalf,  so  as  to  entitle  tne  plaintiff's  coun* 
m\  to  a  reply ;  if  the  plaintiff  took  a  verdict  for  his  whole  demand,  without  giving  credit 
tot  the  mooey  paid  into  court,  the  court  would  set  aside  the  verdict,  without  requiring 
Ittoof  of  the  rule.  Therefore  it  is  not  evidence  for  the  defendant  so  as  to  entitle  the  plain* 
ttff*i  counsel  to  reply." 


•21]  •BEFORE  MIL  JUSTICE  BURROUOH. 


ALISON  V.  FOISTER. 

Ib  aa  action  ag^ainst  a  defendant  for  the  injury  occasioned  by  careless  driving  of  his  asr* 
Vint,  the  plaintiff  may  recover  for  injury  done  to  his  wife,  aa  well  as  himself,  without 
bnoging  a  separate  action  for  each. 

This  was  an  action  against  the  defendant,  for  the  injury  occasioned  by  the 
careless  driving  of  his  servant,  in  driving  a  post  chaise  against  the  plaintiff's 
chaise  cart. 

The  first  count  of  the  declaration  alleged  those  facts,  and  that  the  chaise  cart 
gnn^   va^  broken  to  pieces,  and  the  'plaintiff  thrown  down  and  injured,  and 

-■   his  wife  also  bruised  and  injured,  whereby  he  was  put  to  great  expeuse, 
tnd  lost  the  society,  &c.  of  his  said  wife. 

The  other  counts  stated  separately  the  injury  to  himself  and  his  wife,  and 
die  breaking  the  chaise  cart.     Plea — The  general  issue. 

The  evidence  went  clearly  to  prove  the  injury  and  the  negligence. 

Vaughan^  Seijt.,  contended,  that  as  the  wife  was  no  party  to  the  action,  the 
ii^nry  done  to  her,  could  not  be  reckoned  in  the  damages. 
*  BuRRonoH,  J.  They  can  be  recovered  in  this  action,  and  if  the  plaintiff 
Teeover  here,  he  can  briuff  no  other  action  for  them.  And  his  Lordship  dis- 
tinctly told  the  jury  to  find  damages  for  the  injury  done  to  the  plaintiff  and  his 
wife,  as  well  as  the  breaking  of  tilie  carria^. 

Verdict  for  the  plaintiff,  damages  150/. 

Pell^  SRijt.,  and  Mraham^  for  the  plaintiff. 

Yaughan^  Serjt,  for  the  defendant. 

[Attomies — Hubert  and  Coufoii.] 
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TINDAL  V.  WHITROW. 

An  ■dmiMioD  bjr  a  part  jr.  that  he  it  in  patfetttMi  qf  certain  premiaea,  ia  no  evidenea  of 
his  poaaeaaion  on  any  dajr  aniecedaot  to  that  on  which  tna  admiaaion  ia  made. 


This  was  an  action  of  re/Jevirif  and  one  of  the  points  in  issue  was,  whether 
the  plaintiff  was  tenant  to  the  defendant's  principal«  a  Mr.  Utrlar^  as  whose 
bailiff  the  defendant  justified. 

A  witness  stated  that  in  the  month  of  Octobtr^  1822,  the  plaintiff  told  him 
he  was  tenant  to  Fariar, 

BuHRouQH,  J«  Ruled  that  that  was  no  proof  that  he  was  ^tenant,  ante-  r^^ 
cedent  to  the  day  on  which  the  admission  was  made.  ■> 

But  on  another  witness  being  called  to  prove  that  the  plaintiff  was  in  posses- 
sion of  the  premises,  to  which  this  statement  related,  at  a  much  earlier  period, 
his  Lordship  left  the  whole  claim  of  the  earlier  rent  to  the  jury,  on  this  evi* 
dence  of  tenancy. 

Verdict  for  the  defendant* 


STEWARD  V.  COESVELT. 

If  a  horse  ia  sold  with  a  warranty,  any  fraud  at  the  time  of  the  aale  will  avoid  the  aalSf 

though  it  ia  not  on  any  point  included  in  the  warranty. 

This  was  an  action  to  recover  the  price  of  a  horse,  sold  by  the  plaintiff  to 
the  defendant.     Plea — General  issue. 

For  the  plaintiff  evidence  was  given  of  the  sale,  and  that  the  price  was  a  fair 
one ;  and  the  written  warranty  being  called  for  by  the  plaintiff's  counsel,  was 
produced  by  the  defendant     It  warranted  the  horse  sound  and  free  from  vice. 

The  defence  was,  that  the  sale  was  avoided  by  fraud,  for  that  the  plaintiff  at 
the  time  of  the  sale  represented  that  the  horse  was  five  years  old,  and  had 
often  been  used  as  a  hunter,  but  it  was  proved  that  the  horse,  though  more  than 
four  years  old,  was  not  five. 

raughmu  Seijt.,  objected,  that  as  there  was  a  written  warranty,  in  which 
nothing  was  said  of  age,  parol  evidence  was  not  admissible  on  that  point. 

BuRROOGH,  J.  Held  it  admissible  as  general  evidence  of  fraud,  and  his 
Lordship  told  the  iury«  that  if  there  was  fraudulent  representation  at  the  time 
of  the  sale,  it  invalidated  the  contract,  no  matter  whether  it  was  a  breach  of  the 
warranty  or  not ;  but  here  there  was  no  pretence  for  a  charge  of  fraud. 

•Veriict  for  the  plaintiff,  for  147/.,  the  price  of  the  horse.t  r^^ 

Vaughan,  Seijt,,  and  Huichinaon,  for  the  plaintiff.  •- 

Botanquet^  Serju,  and  Comyn^  for  the  defendant. 

[Attomies — Pigbtf  and  lAntford.] 

t  Fraud  avoids  a  contract,  both  at  law  and  in  equity,  but  miatake  ia  no  answer  to  it  at 
law,  but  only  in  equity. 

The  written  warranty  of  a  horse  does  not  rrqmre  an  agreement  stamp.  The  one  in  the 
principal  case  was  not  on  any  stamp,  and  was  still  given  in  evidence.  Horse  warranties 
are  generally  writton  at  the  bottom  of  the  receipt  lor  the  purehaae  money,  or  in  the  bodr 
of  it.  ' 
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[^Speeial  Jury.] 


STAFFORD  et  al.  Assignees  of  William  Clark,  Jan.,  a  Bankrupt, «.  WIL- 
LIAM CLARK,  sen. 

If  a  mm  htm  goods  in  his  possession,  as  the  senrsnt  of  his  father,  for  the  purpose  of  car* 

ryinf  on  a  trade  for  the  father* $  beneJU  oufy,  they  will  not  pass  to  his  son^s  assignees 

under  the  sutuie  of  21  fac,  1.  e.  19. 
If  a  broker  proves  the  ▼slue  of  goods,  he  need  not  put  in  a  written  appraisement  on  stamp. 
Iftbe  trading,  d&c.  of  a  bankrupt  is  proved  by  the  proceedings  under  the  commiMion,  ihs 

coonsel  for  the  opposite  psrty  have  no  right  to  took  at  any  of  the  proceedings,  but  snob 

is  have  been  used  for  that  purpose. 

This  was  an  action  of  trover.  The  declaration  consisted  of  two  counts :  the 
first  staipd,  that  ffVliam  Clark,  jun.  before  he  became  bankrupt,  was  lawfully 
possessed  of  a  variety  of  articles  therein  enumerated,  and  of  three  bills  of 
exchanire  therein  described,  which  bills  and  securities  for  money  were  of  the 
value  of  2(MHI/. ;  that  the  defendant  found  and  converted  them  before  the  bank- 
ruptcy, and  has  refused  to  deliver  them  to  the  bankrupt  before  the  bankruptcy, 
er  to  the  plaintiffs  since. 

The  second  count  was  similar  to  the  first,  except  that  it  laid  the  finding  and 
conversion  after  the  bankruptcy.     Plea — General  issue. 

To  support  the  commission,  the  proceedinfi^  under  it  were  put  in,  no  notice 
My  having  been  given  under  the  statute,  M9  Oeo,  3,  c.  121,  s.  10.  By  the 
^  depositions,  die  trading  was  clearly  shown ;  and  it  appeared  that  the  act 
of  bankruptcy  was  lying  i.i  prison,  in  the  King*s  Bench  prison,  two  months 
from  the  22d  day  of  May^  1822.  The  deposition  of  the  petitioning  creditor 
itated  that  debt  to  be  due  between  the  first  day  of  October^  lb21,  and  the 
eleventh  day  of  May,  1822. 

The  commission  and  assignment  were  put  in. 

To  prove  a  prior  act  of  bankruptcy,  a  servant  named  Shane  was  called.  Ho 
stated  that  he  denied  the  bankrupt  to  a  creditor,  the  bankrupt  saying  he  was 
Ousy. 

It  appeared  in  evidence  that  the  bankrupt  had  possession  of  part  of  the  goods 
up  to  the  time  of  his  failure,  but  they  were  the  property  of  the  defendant,  This 
Tauher,)  who  took  them  back.     These  were  proved  to  be  of  the  value  of  72/. 

When  the  bankrupt  failed,  (but  rame  time  before  the  commission  was  taken 
OQt,)  his  father  put  him  to  carry  on  business  for  him,  as  his  servant,  and  bought 
fomiuire  for  the  house,  where  that  was  carried  on :  his  furniture  was  to  the 
value  of  150/.  A  broker  proved  that  he  valued  it.  He  took  an  inventory  in 
whtiiig. 

Vmift^aru  Seijt,  contended,  that  this  written  inventory  must  be  produced. 

BuRRouoH,  J.  If  he  speaks  of  the  value  of  the  goods  from  recollection,  the 
inventory  need  not  be  produced,t 

«agl         *The  bills  the  defendant  had  given  the  bankrupt  cash  for,  previous  to 
^     the  latter  act  of  bankruptcy. 

Cto»$^  Seijt.,  one  of  the  defendant's  counsel,  wished  to  look  at  the  depositions 
under  the  commission. 

Pf//,  Serjt ,  objected,  that  the  learned  Serjt,  had  only  a  right  to  look  at  those 
aepo9ition8  which  were  already  in  evidence,  and  not  the  whole  of  th^m. 

BtJKiouoH,  J.     Those  in  evidence  are  all  that  can  be  read  by  the  defendant's 

t  Obji-crions  of  this  kind  sre  often  tsken ;  because,  by  the  atamp  act,  55  Geo.  3.  e.^  184, 
ill  appniseroenis  snd  valuations  of  eflTecis.  rest  or  personal,  (except  tboM  made  under 
order  ot  a  Court  of  Admiralir,  or  for  the  purposes  of  the  legacy  duty.)  must  he  stamped  t 
■ad  in  general,  when  brokers  value  gooda,  they  merely  make  a  list  in  a  book  without  a 
MBp,  and  iheo  give  in  to  the  employer  a  gross  valuation  of  the  whole  in  the  lump. 
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counsel.    A  demand  of  the  goods  on  the  part  of  the  assigness  and  the  defendp 
ant*8  refusal,  were  proved  .t 

Vaughan^  Serjt.,  for  the  defendant,  contended,  that  if,  on  the  occasion  spoken 
to  by  the  servant,  Sloane,  the  bankrupt  was  denied,  because  he  was  busy,  that 
would  be  no  act  of  bankruptcy  ;  and  further,  that  the  denial  of  ^  trader  to  a 
creditor  was  not  an  act  of  bankruptcy,  if  the  trader  at  that  time  owed  no  debt, 
which  could  be  a  petitioning  creditor's  debt 

For  the  defendant*  the  bankrupt  himself  was  called ;  but  his  evidence  did  not 
vary  the  case. 

Bdrrough,  J«,  in  summing  up,  said,  by  a  statute  of  James  the  First,  it  it 
enacted,  that  if  any  bankrupt  has  at  the  time  of  his  bankruptcy  any  goods  in 
his  order  and  disposition,  of  which  he  is  reputed  owner,  such  goods  shall  pass 
to  his  assigness4 

^ow-i         *I^  they  thought  the  goods  valued  at  72/.  were  in  that  situation,  they 
•I     would  find  a  verdict  for  the  plaintiff  for  that  sum. 

As  to  the  alleged  act  of  bankruptcy  spoken  to  by  Shane,  if  the  bankrupt  was 
busy,  and  therefore  denied  himself,  it  is  no  act  of  bankruptcy.  The  petitioning 
creditor's  debt  is  alleged  to  be  due  between  October,  1821,  and  May,  1822; 
that,  however,  proves  no  more  tlian  a  debt  due  in  May ;  and  certainly,  as  the 
defendant's  counsel  stated,  that  put  *an  end  to  the  act  of  bankruptcy  at  r^^a 
Christmas,  1821.  But  when  I  was  a  commissioner  of  bankrupts,  we  ^ 
always,  under  an  order  of  Lord  Longhborough,  put  a  schedule  to  the  deposi*- 
tion,  to  show  the  exact  time  when  the  petitioning  creditor's  debt  accrued :  but 
that  has  not  been  done  in  this  case.$ 

As  to  the  goods  valued  at  150/.,  the  father,  afler  his  son's  failure,  put  him 
into  business  as  his  servant,  in  a  house  furnished  at  his  expense.    If  the  son 

t  The  only  depositions  nnder  the  commission  which  weiv  used  in  this  esse,  w«re,  to 
prove  the  trading,  petitioning  creditor's  debt,  end  act  of  bankruptcy,  under  the  49  Geo*  3, 
«.  121.  And  certainly  none  of  the  other  depositions  could  be  evidence  in  this  case ;  for  if 
the  defendant  wanted  the  evidence  of  any  one  examined  before  the  commiaaioners,  he 
mast  call  him  as  a  witness. 

X  This  is  enscted  in  the  stat.  21  Jae,  1,  c.  19,  ^.  11,  on  which  section  more  actions  are 
brought  by  the  aasigness  of  bankrupts  than  perhaps  on  any  other.  It  is  to  the  following 
effect : — "  *  And  for  thst  it  often  falls  out,  that  many  persons,  before  they  become  bank- 
rupts, do  convey  their  goods  to  other  men  upon  good  consideration,  yet  atili  do  keep  the 
aaroe,  and  are  reputed  the  owners  thereof,  and  dispose  the  same  as  their  own.' 

'*  Then  be  it  enacted,  that  if  at  any  time  hereafter  any  person  or  persons  shall  become 
bankrupt,  and,  at  gudttime  as  tkey  thali  no  become  bankrupt^  shall,  by  the  consent  and  per- 
niiraion  of  the  true  owner  and  proprietary,  have  in  their  potsertion,  order,  and  dispogitioHf 
any  goods  or  chattels,  whereof  they  ghall  he  reputed  owners,  and  take  upon  them  the  sale* 
alteratiofi,  or  dispositions  as  owners,  that  in  every  such  case  the  said  commissioners,  or 
the  greater  part  of  them,  shall  have  power  to  sell  and  dispose  the  same,  to  and  for  the 
benefit  of  (he  creditors  which  shall  seek  relief  by  the  said  commisaion,  as  fully  aa  any 
other  part  of  the  estate  of  the  bankrupt." 

I'he  esse  of  Mace  v.  Cadell,  Cowp  232,  decidea,  that  to  come  within  thia  clause,  the 
goods  need  not  have  been  originally  ihe  bankrupt's  property,  and  that  it  extends  to  all 
;goods  that  the  owner  allowa  the  bankrupt  to  use  as  his  own. 

The  right  of  the  assignees  attsched  lo  all  goods  in  the  bankrupt's  possession  and  order- 
ing, at  the  time  of  his  bankruptcy,  unless  some  circumstance  appears  to  take  the  panicu- 
larca»e  out  of  the  reach  o\'  the  siaiure  : — As  that  the  bankrupt  had  them  as  executor  or 
factor,  or  goods  in  the  temporary  custody  of  the  bankrupt,  or  where  property  ha9  been 
delivered  to  the  vendee  aa  amply  as  the  caae  admitted,  or  where  the  bankrupt  has  the 
possession  of  the  goods  for  a  special  purpose  only,  or  where  a  bankrupt,  living  with  his 
wife,  has  pussessien  of  the  separate  property  of  the  wife  settled  before  marriage  in  trustees 
for  her  separate  use ;  and  perhaps  in  some  other  special  cases. 

And  in  Ryal  v.  Rolls,  1  Wills.  260.  it  was  resolved  thaicAo«es  in  action  passed  to  the 
assignees,  unuer  the  statute  of  James,  the  same  as  goods. 

%  It  often  happeaa,  that  when  commissioners  are  at  Guildhall,  that  if  the  petitioning 
erediior's  debt  is  for  goods  sold,  the  commissioners  annex  the  biU  of  parcels  lu  ^uv  depo- 
sition, which,  of  oourae,  abowa  the  date  of  the  debt.  But  there  are  many  auch  depoaiiiona 
without  it. 
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vif  noAf  hu  servBirtt  those  goods  camiot  be  reooTefed  b j  iStie  asajgnees.    As 
to  the  bilk,  I  think  the  case  is  not  made  out ;  but  as  to  the  TSS/.,  I  think  it  is. 

Verdict  for  the  pbdntiff,  damages  7St 

Peil  and  Zoiset,  Seijts.,  and  Comyn^  for  the  plaintiff. 

Fmighan  and  CrosSf  Serjts.,  and  Hutehinainu  for  ^e  defendant 

£Attomies^S'ear/e  and  BlandJ] 


SELLS  V.  HOARE,  GOODWYN.  et.  al. 
Action  on  tlw  Statute  of  Marlbridge  for  an  eaceatiTO  diatreat. 

This  was  an  aetton  on  the  case  against  the  defendants  for  taking  an  excessive 
distress. 

The  first  count  of  the  declaration  stated  that  the  plaintiff,  afler  the  making  of 
a  certain  act  of  Pariiament,  intituled,  **  an  act  for  enabling  the  sale  of  goods 
distrained  for  rent,  in  case  the  rent  be  not  paid  in  a  reasonable  time,''  and 
MM     before,  and  at  the  time  of  committing  the  grievance  *next  mentioned, 

-'  held  a  certain  messuage  situate  in  the  parish  of  St.  JanuSj  CUrkenweUt 
in  the  county,  &c.«  as  tenant  thereof  to  the  defendants ;  under,  and  by  virtue  of 
a  certain  demise,  made  by  the  defendants  before,  dtc— Yet  the  defendants  not 
r^rding  the  said  aiaiute^  but  contriving,  ^.,  on,  dec,  wrongfully  dec,  seized, 
took,  and  distrained,  dec,  divers  goods,  and  injuriously  told  and  diitposed  of 
the  fame  :  whereas  in  truth  and  fact,  at  the  time  of  making  the  said  distress^ 
the  $aid  rent  was  not  in  arrear.i 

The  second  count  omitted  all  mention  of  any  statute,  stated  a  tenancy  as 
before,  and  that  defendants  maliciously  pretending  that  a  large  sum,  to  wit,  05/,, 
was  due  for  rent,  maliciously  seized  other  goods,  a  small  part  only  of  the  said 
rent,  to  wit,  1/.  3s.  being  due  ;  which  goods  the  defendants  injuriously  sold,X 

The  third  count  was  like  the  second,  only  it  particularly  set  out  the  articles 
seized,  and  stated  that  at  the  time  of  the  distress  a  small  part,  to  wit,  a  hun- 
dredth part  of  the  goods  seized,  would  have  satisfied  the  rent  due.§ 
M^^       *The  fourth  count  was  in  trover.     Plea  ~  Not  guilty.  || 

^  In  support  of  this  declaration,  the  plaintiff's  counsel  put  in  a  notice  of 
distress,  dated  the  30th  of  May,  1819 ;  stating  the  distress  to  be  for  95/.,  rent 

t  This  count  is  framed  on  the  statate  2  W.  ^  M.  $es§  2,  e.  5.  %.  5,  for  distraining  and 
MtiMf  goods  for  pretended  rent  due,  when  in  reality  no  rent  isdue.  That  statute  enacts, 
"That  in  case  any  diatreas  and  aale  ahall  be  made  by  virtue  or  color  of  this  act,  for  rent 
pretended  to  be  in  arrear  and  due,  when  in  truth  no  rent  is  arrear  or  due  to  the  person  or 
peramia  distraining,  or  to  him  or  them  in  whose  name  or  names,  or  right,  such  diatreas 
ihall  be  taken  as  aforeaaid,  that  then  the  owner  of  euch  gooda  or  chat  tela  dintraiHed  and 
atU  aa  aforeaaid,  his  executors  or  adminiairatora,  ahall  and  may  by  action  of  irespaaa,  or 
upon  the  ease,  to  be  brought  againat  the  peraon  or  persona  so  distraining  any  or  either  of 
then,  bia  or  ifaoir  ezeeotors  or  adminiatratora,  recover  double  o(  the  value  of  the  goods 
or  chatiela  ao  distrained  and  sold,  together  with  full  coata  of  auit." 

It  should  be  obaerved  that  to  aupport  a  count  on  this  clause  there  muat  have  been  a 
diitrett  and  tale,  no  rent  beina  due. 

t  Thia  ■eeond  oooni  for  mancionaly  diatraioing  for  mora  rant  than  is  due,  is  a  count  at 
eenaioii  law. 

f  The  third  count,  for  taking  sn  ezceaaive  diatraaa,  ia  founded  on  the  atatute  of  Marh 
M^c,  ftS  Han.  3,  e.  4,  which  enacts  that,  **  disireaaea  ahaU  be  reaaonable  and  not  too 
grsat." 

I  The  cosnt  in  trover  is  added  in  all  actions  on  the  case,  where  there  has  been  either 
tannlswfal  taking  or  deutniog  of  gooda. 
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in  arrear*  to  Messra.  Goodwyn^  for  the  Coach  and  Hones  public  house,  in 
Si.  John  Street  Road. 

A  witness  nsmed  Manning  proved  that  he  had  called  on  Mr.  Good*m/n^  one 
of  the  defendants,  and  stated  to  him  that  his  people  had  seized  SefU^B  ^oods, 
for  95/.,  though  the  rent  was  only  65/.  a-vear ;  and  that  though  SeiU  had  had 
it  three  years,  he  had  regularly  paid  50/.  a-year  to  Mr.  OwnialU  the  ground 
landlord,  so  that  on  that  account  there  could  be  but  45/.  due,  and  that,  by  the 
direction  of  Messrs.  Goodwyn^  Sells  had  expended  43/.  in  repairs ;  so  that 
instead  of  95/.,  the  sum  distrained  for  as  being  due,  about  2/.  was  the  whole 
sum  due  from  Sells  to  Messrs.  Goodwyn.  The  witness  further  stated  that 
Mr.  Goodwyn  admitted  the  whole  of  this  to  be  true ;  but  said  that  they  had 
heard  that  ISells  conducted  the  house  so  that  the  license  was  in  danger,  and 
tiiey  were  determined  to  get  him  out  at  all  events. 

In  his  cross  examination,  by  Faughan,  Seijt,  he  said  he  had  been  sworn 
on  the  New  Testament,  and  believed  it  ;t  he  had  been  educated  a  Jew,  but 
had  changed  his  religion,  though  he  still  had  a  seat  in  the  Synagogue. 

Faughan^Qerjt,  then  wished  to  ask  him  if  the  43/.  for  repairs  had  not  been 
demanded  in  a  former  action. 

Toddy,  Serjt.,  objected,  that  that  could  only  be  shown  by  the  record. 

^Vaughan,  Serjt.,  said,  he  should  produce  the  record  in  due  time.        r^^ 

BvRROUQH,  J.     Held,  that  as  the  plaintiff's  counsel  had  gone  into  evi*  ■> 
dence  of  the  repairs,  the  defendant's  counsel  had   a  right  to  ask  this,  to 
explain  it 

Mr.  GoodaBf  the  ground  landlord,  proved  that  Sells  had  paid  him  the  ground 
rent,  5t)/.  a-year,  regularly,  as  it  became  due. 

A  witness  named  Mills  valued  the  goods  in  the  house  before  the  seizure; 
and  the  inventory  given  to  the  plaintiff  by  the  distress-broker  being  put  into  his 
hand,  he  said  that  the  goods  mentioned  in  that  were  worth  800/.  The  witness 
compared  that  paper  with  an  inventory  book  he-  had  made  at  the  time  of  his 
valuation. 

Pell,  Seijt.,  having  looked  at  the  book,  contended  it  ought  to  be  stamped. 

BuRROuoH,  J.  Said,  that,  as  a  list  of  goods,  it  need  not,  and  that  the  wit- 
ness put  a  value  on  the  articles  from  memory .| 

A  witness  proved  the  distress  being  taken ;  and  the  distress-broker's  inven- 
tory was  now  read. 

Pell,  Seijt.,  contended,  that  the  first  and  second  counts  could  not  be  sup- 
ported, for  they  alleged  an  injurious  sale.  No  such  thing  having  been  proved, 
they  must  fail ;  besides  it  is  not  shown  how  the  distress  was  put  an  end  to, 
*and  before  such  an  action  as  this  can  be  brought,  the  distress  must  have  r^^ 
been  completed.  If  a  person  takes  a  distress  wrongfully,  and  does  '> 
no  more,  he  may  be  treated  as  a  trespasser,  but  not  sued  on  the  statute  of 
Maribridge. 

BuRROuoH,  J.  I  think  that -statute  will  not  reach  any  thing  but  a  complete 
distress ;  but  here  is  a  count  in  trover,  and  if  the  taking  was  wrongful,  the  tres- 
pass may  be  waived  ;  and  the  plaintiff  may  go  on  the  count  in  trover. 

Taddy^  Serjt.  The  third  count  is  for  taking  an  excessive  distress,  and  it 
cannot  be  material,  under  the  statute  of  Marlbridge,  whether  the  distress  was 
sold,  or  not,  as  at  the  time  of  the  passing  that  statute  no  distress  could  be  sold. 

Vaughan,  Serjt,  in  addressing  the  jury  for  tlie  deibndant,  stated,  that  in  a 
former  cause  the  43/.  for  repairs  had  been  recovered ;  and  that  the  sums  paid 

t  Questioni  to  ■  witness  with  regard  to  his  religious  belief,  if  pat  with  a  view  to  show 
him  incompetent  as  a  witness,  must  be  put  before  be  is  sworn  in  chief:  questioos  like 
those  sekeo  in  the  principal  esse  onljr  go  to  his  credibility. 

I  By  the  stsmp  act,  55  &m.  3,  e.  164,  there  must  be  a  stamp  on  all  appratsements  and 
▼r*v8tioos  of  sny  estste  or  effects  real  or  personal,  eicept  sppraisements  and  vslustions 
made  under  sn  order  of  the  court  of  sdroiraltjr,  or  for  the  purpose  of  the  legacy  duty.  But 
such  a  book  as  the  one  produced  contains  no  sums  or  values,  but  only  a  list  of  aruclss. 
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to  the  gimind-landlord  had  been  written  off  the  beer  aeooant  Aat  SeOt  had 
with  the  defendants*  at  Seli»*9  own  desire ;  he  could  not  be  aUowf*d  for  it  twice 
over,  therefore  95/.  were  due.  However,  after  the  distress,  the  piaintifT  a^^reed 
with  the  defendants,  and  consented  to  give  up  the  house,  on  being  paid  by  them 
for  good-will  100/.,  for  his  furniture  852/. ;  and  his  allowing  them  for  rent, 
and  their  debt  for  beer.  That  was  carried  into  effect  by  a  broker  od  his  part» 
and  one  on  theirs ;  the  plaintiff  then  received  the  balance,  a  sum  of  209/.  ISt, 
for  which  he  gave  a  receipt,  and  was  quite  satisfied.  In  answer  to  the  count 
in  trover,  the  Teamed  Serjeant  said,  he  would  put  in  a  letter  from  the  plaintiff 
to  the  distress-broker,  desiring  him  to  keep  possession  of  the  goods. 

The  Nut  Prku  record  of  the  former  cause,  was  put  in ;  it  was  produced 
by  a  clerk  from  the  Common  Pleas  Office ;  it  was  between  both  the  same  par- 
g^A^  ties,  the  declaration  ^contained  only  the  common  counts  in  aasitmpsiit 
^  for  goods  sold,  &c. ;  and  a  verdict  for  the  plaintiff  was  indorsed  on  it 

The  defendant's  attorney  then  proved  the  plaintiff's  attorney's  signature  to  a 
bill  of  particulars  given  in  that  action  :  one  item  of  it  was,  repairs  43/. 

The  letter  from  the  plaintiff  to  the  distress-broker  was  proved  and  put  in ;  it 
was  addressed,  Mr.  Jmnes  Whiie^  and  was  in  the  following  terms-— 

"Sn, 

**  I  hereby  desire  you  will  keep  possession  of  my  goods,  chattels,  and  effectSi 
which  you  distrained  the  30th  day  of  Jiprii  last  for  rent  due  from  me  to  Messrs. 
Goodwyn  and  Co,,  in  the  place  they  now  are,  being  on  the  premises,  the 
Coach  and  Horses,  St.  John  Street  Road,  Clerkenwell;  and  I  will  pay  the 
man  for  keeping  the  said  possession.  As  witness  my  handt  this  7ih  day  of 
May,  1819.  Rd.  Sells  J' 

The  broker  who  acted  for  the  plaintiff,  at  the  settlement  of  the  accounts  after 
the  distress,  was  called  ;  he  stated  that  he  valued,  and  made  the  account  out,  as 
above  stated  by  Mr.  Serjeant  Vaughan,  and  he  saw  the  plaintiff  receive  the 
balance,  209/.  18«.  for  which  he  gave  a  receipt.    He  appeared  quite  satisfied. 

Bdrrouqh,  J.  Put  it  to  Toddy,  Serjt.,  whether  he  could  sustain  the  plain* 
tiff's  case. 

Toddy,  Serjt  The  letter  is  only  the  usual  notice  given,  to  prevent  a  distress 
from  being  sold ;  and  the  ground  rent  could  only  be  set  off  against  the  other 
rent. 

A  clerk  of  the  defendant  proved,  that  the  sums  paid  as  ground  rent  were 
given  credit  for  in  the  beer  account,  at  the  plaintiff's  express  request 
tg^^         *Fatighan,  Serjt.,  then  offered  evidence  of  the  bad  manner  in  which 
^     the  public  house  was  conducted ;  but — 

BuRRouoH,  J.     Held  it  clearly  inadmissible.! 

Three  witnesses  stated,  that  they  would  not  believe  the  witness  Manning 
on  his  oath.^ 

Toddy,  Seijt.,  replied. 

Bdrkoubh,  J.  Told  the  jury  that  the  accounts  having  been  settled  after  the 
distress,  anj  right  of  action  the  plaintiff  had  previously  for  any  thing  about  the 
distress,  must  he  considered  as  waived  or  settled  for  in  that  compromise,  and  if 
they  thought  the  ground  rent  had  been  applied  to  the  beer  accoimt  at  the  plain* 

t  Tliia  evidence  certiinljr  coald  hsTs  nothiog  to  do  with  the  legallity  or  illegality  of  the 
ustrett,  ibe  only  qnesiioa  to  be  tried  in  this  action. 

X  It  very  often  bappene,  that  witneties  are  called  to  awear  that  they  would  not  believe 
iperion  called  by  the  oppoaite  party,  on  hia  oath;  they  are  asked  how  long  they  have 
known  hioi.  and  whether  they  would  helieve  him  on  hia  oath :  if  they  say  they  would  not 
belieye  him,  the  other  party  are  at  liberty  to  ask  what  are  the  grounda  of  each  opinion. 
But  it  is  very  imprudent  to  ask  thia,  nnleaa  you  are  certain  that  they  know  little  that  is 
pniodieial  to  him.  or  elae  yon  will  not  only  have  it  proved  that  they  would  not  believe 
kuB,  knu  that  he  has  been  guilty  of  eiimea  and  miacosduct  which  will  not  raise  his  credit 
With  the  jmry. 
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tiff's  on^  request,  he  had  had  Ihe  benefit  of  it  in  the  manner  he  wished,  and 
the  repairs  had  been  given  by  ^e  former  verdict.  On  these  grounds  the 
defendants  were,  he  considered,  entitled  to  a  verdict. 

Verdict  for  the  plaintiff,  damages  U« 
The  Judge  certified  under  the  statute  of  Queen  ElizahtihA 
^Taddy,  SeijL,  and  StorkB,  for  the  plamtiff.  [*35 

Vaughan  and  PeU^  Serjts.,  F.  Pollock,  and  Jindrewgf  for  the  defendants. 

[Attornies,  Goddard  and  HuichinsonJ] 

t  By  the  atatnfe  43  Eli*,  cap,  6,  $.  2,  it  is  enacted,  **  If  upon  any  action  pergonal  to  bo 
brougnt  in  any  of  her  Majesty  s  courts  at  Westminster,  not  being  for  any  title  or  intereit  of 
land,  nor  concerning  the  freehold  or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall 
appear  to  the  Jadgee  for  the  same  court,  and  so  signified  or  set  down  by  the  Justices 
before  whom  the  same  shall  be  tried,  that  the  debt  or  damages  to  be  recovered  therein  in 
the  same  court  shall  not  amount  to  the  sum  of  forty  shillings  or  above :  that  in  every  such 
case  the  Judges  and  Justices  before  whom  any  such  action  shall  be  pursued,  shall  not 
award  for  costs  to  the  party  plaint  iff  any  greater  or  more  costs  than  the  sum  of  the  debtor 
damages  so  recovered  shall  amount  unto,  but  less  at  their  discretions." 

The  certificate  under  this  act  goes  to  deprive  the  plaintiff  of  costs,  whereas  all  certifi- 
cates under  other  acts  give  costs  to  the  plaintiff;  and  a  certificate  under  this  act  takes 
away  costs  in  all  cases  (but  those  above  excepted,)  where  the  damages  are  under  forty 
shillings;  though  under  other  acts  <he  plaintiff  would  be  entitled  to  full  costs.  The  case 
of  Walker  v.  Robingon,  1  Wilson  94,  was  an  action  of  trespass  for  stopping  the  plaintiff's 
wagon  and  taking  away  a  cart  rope;  this  the  defendant  justified  as  a  distress  for  toll,  dae 
to  tne  corporation  of  Voncatter.  The  jury  found  for  the  plaintiff  damages  eighteen -pence. 
Burnet,  J.,  who  tried  the  cause,  certified  under  this  statute  to  deprive  the  plaintiff  of  his 
coats,  his  certificate  written  on  the  poetea  was  in  these  terms — 

**  I  do  hereby  certify  that  the  damases  to  be  recovered  in  this  action  do  not  amount  to 
forty  shillings,  but  to  one  shilling  andsixpence,  and  no  more.*' 

It  was  contended  that  as  there  was  an  asportation,  the  plaintiff  was  entitled  to  fall 
costs;  and  also,  aa  the  trespass  waa  justified,  it  was  admitted  to  be  wilful,  and  on  that 
eround  be  was  entitled  to  full  costs.  Lee,  C.  J.,  and  the  rest  of  the  court  of  King's 
Bench,  held  that  as  this  case  did  not  come  within  the  exceptions  of  thi$  statute,  the  cer- 
tificate deprived  the  plaintiff  of  foil  costs.  But  either  the  asportation  or  the  justifying  the 
trespass  would  have  entitled  the  plaintiff  to  full  coats,  if  there  had  been  no  certificate  under 
thia  statute.       ^  '  , 

It  is  rather  singular  that,  though  this  statute  was  made  in  Queen  £/tza&efA*s  reign,  it 
was  never  acted  on  till  the  year  1744  ;  when,  in  the  case  of  White  v.  Smithy  mentioned  in 
2  8tr.  1232,  Willes,  C.  J.,  granted  auch  a  certificate  in  an  action  for  taking  sand  OD 
Hounelow  Heath,    At  the  present  day,  however,  it  ia  granted  very  frequently. 


•SCHOLEY  V.  GOODMAN. 

Agreements  bv  husband  and  wife  to  live  separate  are  legal.  If  you  intend  to  set  up  adul- 
tery to  avoid  such  agreement  you  ought  to  plead  it. 

If  the  parties  live  together  after  the  agreement,  that  will  put  an  end  to  it.  The  wife'a 
conduct  towards  her  husband  on  coming  back,  is  evidence  on  action  by  her  trustee  for 
the  separate  maintenance. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration  stated, 
that  there  had  been  diflerences  between  the  defendant  and  his  wife,  which  sdll 
continued  to  exist,  and  that  on,  &c.,  at,  &c.,  a  certain  agreement  was  entered 
into  between  the  defendant,  of  Uie  first  part ;  his  wife,  of  the  second  part ;  and 
the  plaintifif,  of  the  third  part.  The  declaration  went  on  to  state  tlie  substance 
of  that  agreement ;  which  was,  that  the  defendant  and  his  wife  should  live  sep- 
arate, and  the  defendant  be  indemnified  by  the  plaintiff,  for  all  charges  he  might 
incur  on  his  wife's  account,  and  the  defendant  agreed  to  pay  the  plaintiff  12f. 
weekly,  for  the  support  of  the  wife.  The  declaration  also  stated  the  other 
clauses  of  the  agreement;  and  that,  in  consideration  the  plaintiff  would  fulfil 
the  said  agreement  on  his  part,  the  defendant  undertook,  dtc.  to  perform  the 
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nid  agreement  on  his  part  And  although  the  defendant  and  hie  wife  haye 
lifed  separate,  and  the  plaintilT  and  she  have,  perfonned  their  parts  of  the  said 
agreement*  the  plaintiff  saith  that  divers  large  sums,  ^c.  are  in  arrear,  accord- 
ing to  the  said  agreement,  yet  the  defendant  not  regarding,  &c.  but  contriving^ 
^.  did  not  pay,  d&c.  but  hath  wholly  refused,  See,  Other  counts  were,  indw' 
ilatus  (usumptit  for  board  and  lodging,  ^c.  supplied  to  the  wife  at  his  special 
instance  and  request ;  a  quantum  meruii  for  the  board  and  lodging ;  and  the 
comoion  money  counts,  omitting  all  mention  of  the  wife.  Plea^^General  issue* 
This  case  had  been  originally  tried  at  the  sittings  after  Miehadmas  term, 
1822,  before  Dallas,  C.  J.,  when  a  verdict  was  given  for  the  defendant,  on  the 
grotuid  of  the  adultery  of  Mrs.  Goodman. 

«^-|  *A  new  trial  was  subsequently  ordered,  on  the  ground  that  the  Lord 
-'  Chief  Justice  had  admitted  the  declarations  of  the  wife,  Mrs.  Goodman^ 
as  evidence  of  the  adultery.  This  species  of  evidence  the  court  were  of  opinion 
was  inadmissible.  The  cause,  therefore,  came  now  to  be  tried  a  second  time. 
On  the  part  of  the  plaintiff  the  agreement  was  put  in,  (it  was  not  under  seal» 
and  therefore  was  a  mere  agreement  in  writing.)  The  execution  was  admitted. 
It  was  between  the  defendant,  of  the  first  part ;  Jane  Goodman^  his  wife,'  of 
the  second  ;  and  the  plaintiff,  of  the  third  part.  It  recited  that  differences  had 
taken  place  between  the  defendant  and  his  wife,  which  were  likely  to  continue, 
and  that  the  defendant  had  agreed  to  allow  his  wife  12«.  a-week,  and  the  plain- 
tiff was  to  keep  him  indemnified  from  all  charges  on  her  account,  so  long  as  the 
12«.  a-week  were  paid.  The  parties  then  agreed  that  the  said  Jane  Goodman 
and  her  husband  should  live  separate,  and  that  she  should  be  and  reside  with, 
snch  persons,  and  at  such  places,  as  she  should  think  fit,  wholly  freed  from  tho 
anthority  of  her  husband,  in  all  respects,  as  if  she  were  sole  and  unmarried ; 
the  defendant  then  agreed  to  pay  the  plaintiff  12«.  weekly,  for  the  use  of  his 
wife :  and  the  plaintiff  agreecl  to  save  him  harmless  as  to  her ;  and  that  the 
husband  and  wife  should  not  molest  each  other  in  any  way,  or  bring  any  suit 
in  the  Ecclesiastical  Courts.  And  for  the  performance  of  these  conditions,  each 
party  bound  himself  to  the  other  in  the  penal  sum  of  500/.  This  agreement 
was  dated  on  the  12th  of  October^  1821. 

A  witness  proved  that  the  defendant  told  him,  he  had  paid  12/.  under  the 
agreement,  but  would  pay  no  more. 

Another  witness  named  Stringfield  proved,  that  in  the  month  of  «/t/ne,  1822» 
the  defendant  came  to  ask  his  advice,  as  to  whether  he  had  better  continue  the 
payment  under  the  agreement ;  the  witness  staled  that  he  advised  him  to  do  so 
and  that  the  defendant  said  he  would  send  the  money. 

*3fi1         *Vaughan^  Seijt.,  now  contended  that  the  plaintiff  should  be  non- 
^     suited,  because  agreefnents  like  this  were  void  in  law. 
BuRROuoH,  J.   I  am  clearly  of  opinion,  that  this  agreement  is  perfectly  legal 
and  good. 

Vaughan,  Serjt.,  then  addressed  the  jury,  and  contended  that  he  was  entitled 
to  a  verdict,  on  the  ground  of  the  adultery  of  Mrs.  Goodman :  and  also,  that 
after  the  agreement,  the  defendant  and  his  wife  had  slept  together,  which  put 
an  end  to  agreements  like  this,  and  was  known  in  civil  law  under  the  name  of 
Condonation. 
On  the  defendant's  counsel  calling  a  witness  to  prove  the  adultery — 
BuRRouoM,  J.  Said,  I  think  adultery  cannot  be  given  in  evidence  in  this 
case.  The  agreement  is,  that  the  plaintiff  shall  indemnify  the  husband  against 
all  demands  on  account  of  the  wife.  If  adultery  is  to  be  set  up,  you  must 
prove  notice  of  it,  and  it  should  have  been  pleaded  specially. 

Comyn,  submitted  that  it  need  not ;  for  that,  where,  in  actions  for  goods 
sold  to  the  defendant's  wife,  her  elopement  is  set  up  as  a  defence,  it  is  con- 
standy  given  in  evidence  under  the  general  issue. 

ButBouoH,  J.     There,  there  is  no  conu^ct ;  but  here,  there  is  a  good  con- 
Inet,  which  is  to  be  avoided  :  it  must  be  pleaded  specially. 
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The  defendant's  counsel  then  oflTered  to  prore  adultery,  and  notice  of  it,  to 
Ae  piaintiff. 

BuRBouoH,  J.    Adultery  ouirht  to  be  pleaded :  from  *the  conferences     p^n 
I  have  had  with  my  Lord  Chief  Justice  and  my  brothers,  on  former     *• 
occasions,  I  am  clearly  of  that  opinion. 

Voitgkan,  Serjt.,  then  contended,  that  the  condonation,  by  taking  the  wife 
back  after  the  agreement,  put  an  end  to  it. 

BumtouoH,  J.    You  may  go  into  that 

The  defendant*s  counsel  then  called  his  daughter,  who  proved,  that  in  the 
month  of  January  t  1822,  the  wife  came  to  the  defendant's  house;  and,  there 
being  a  card  party,  she  acted  as  mistress  of  the  house. 

f^t/^Aon,  8eijt.,  objected  to  what  the  wife  said  on  this  occasion  being 
leeeived  in  evidence. 

BuRBOuoH,  J.     Her  conduct  on  her  return  is  clearly  evidence. 

The  witness  then  stated  that  the  defendant  and  his  wife  slept  together  that 
night,  but  the  wife  went  away  in  the  morning:  she  came  for  the  night,  and 
went  away  in  the  morning,  on  two  or  three  other  times  afterwards. 

Two  other  witnesses  confirmed  this  evidence,  but  carried  the  case  no 
fiuriher. 

J^ell^  Serjt,  replied. 

BcRROUOH,  J.  In  summing  up,  obsenred,  that  if  the  ease  stood  on  the  qgree* 
nent  alone,  t^at  would  be  put  an  end  to  by  the  defendant  subsequently  reedv* 
hig  back  his  wife,  and  sleeping  with  her,  by  the  condonation  as  it  is  termed ; 
but,  according  to  the  evidence  of  Stringfidd^  the  defendant  considered  himsdf 
bound  by  the  ^agreement,  and  recognised  it  so  late  as  June,  1^2 :  and  p,  .^ 
that  was  long  subsequent  to  the  supposed  condonation,  which  was  in  ^ 
January  %  1822.  His  lordship  therdbre  thought  the  plaintiff  entided  to  a 
fsrdict 

Verdict  for  the  plaintiff,  damages  l<tf. 

FdU  Serjt,  and  Cunoood^  for  the  plaintiff. 

Vaughanf  Serjt,  and  CtMnyn,  for  the  defendant 

[Attoxnies — Besant  and  Jhew*'} 


LEVY  V.  EDWARDS. 

If  ■  constable  is  preventing  a  breach  of  the  peace,  and  any  person  stands  in  his  way  with 
intent  to  hinder  him  from  doing  so,  the  constable  is  jostiaed  io  taking  such  person  into 
enstody,  bat  not  in  giving  him  a  blow. 

This  was  an  action  against  the  defendant  for  assaulting,  beating,  and  impris- 
oning the  plaintiff.  The  second  count  was  for  a  common  assault  Plea — Not 
Guilty. 

It  was  proved  on  the  part  of  the  plaintiff,  that  on  Sunday^  the  25th  of 
JiugUMtf  1822,  he  was  walking  through  Stepney  fields,  where  there  had  been 
a  fight  between  two  boys,  which  the  defendant,  and  two  others  who  acted  as 
constables,  had  just  put  a  stop  to  ;  and  the  defendant  was  handcuffing  one  of 
the  boys,  when  the  plaintiff  civilly  said  to  him,  «*  you  have  no  right  to  hand- 
cuff the  boy ;"  when  the  defendant  gave  the  plaintiff  a  blow  with  his  stick,  and 
took  him  to  the  Whitechapel  watch-house,  where  he  detained  him  an  hour,  till 
he  was  bailed  by  his  finends;  and  that  Sir  JDanitt  fPV/MNiM,  on  the 
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mgfbefeTO  him  tiieiiext  morning,  dismisied  It  appeared  that  before 

mm  DOihiBf  was  taken  down  in  writing. 

The  chaige-book  from  the  watch-house  was  prodnoed  by  the  defendant^a 
«^P  attomeyt  porsuaBt  to  notkie :  it  ^contained  a  chaige  against  the  pbdntiff 

^  of  imnilting  the  defendant  in  the  execution  of  his  office. 

A  notice  to  me  defendant,  signed  by  tiiie  plaintiflTs  attorney,  demanding 
perasal  and  copy  of  any  warrant  under  which  he  acted  was  proved.t 

*i21      *^^  ^  ^^^  '^^  <*u^  ^Q  ^^  <^<^^  ^^  ^o  F^^  tn  to  show  at  what 

•'  time  the  action  was  commenced. 

Pilif  Serjt,  coolended,  that  the  phiintiff  roost  be  nonsuited,  becausi^  the  wiiC 
was  serred  on  the  87th  of  November^  1823,  and  the  affair  happened  on  the 
25th  of  Augutt ;  and  he  oonlended,  that  persons  assisting  at  a  fight  were  idle 
and  disordeily  persons,  within  the  vagrant  act,  3  Oeo,  4.  c.  40. 
«^gi       *Bfrbouoh,  J.     Was  clearly  of  a  contrary  opinion,  but  thought  that 

-'  as  to  handcuffing  the  boy  who  had  fought,  and  taking  him  to  the  watch- 
house,  the  constable  was  justified. 

tBj  the  Btatate  84  Geo.  2,  e.  44,  no  action  shall  be  brought  againit  anjr  conatable,  head- 
borooi^b,  or  other  officer,  or  any  acting  by  his  order,  or  in  his  aid.  for  any  thing  dune  under 
a  josiiee's  warrant,  unless  a  demand  of  the  perusal  and  copy  of  such  warrant  has  been 
made  or  left  at  the  usual  place  of  his  sbode,  by  the  party,  or  his  attorney  or  agent,  in 
writing,  sianed  by  the  party  demanding  the  same :  ana  the  same  refused  or  neglected  for 
six  dsys  after  demand.  And  in  case  of  compliance,  bv  showing  it,  and  permittmg  a  copy 
to  be  taken  hj  the  party  demanding,  on  action  brought,  without  joining  the  justice,  the 
warrant  ahall  justify  the  officer,  &c.,  notwithstanding  want  of  jurisdiction  in  the  justice  ; 
and  if  the  justice  is  joined,  a  verdict  shall  be  given  Tor  the  constable;  and  if  the  verdict 
isagfinst  the  jastiefl,  he  ahail  pay  the  plaintiff  the  amount  of  the  constable's  oosta.  It  has 
been  decided,  that  if  the  demand  of  perusal  and  copy  has  not  been  complied  with  within 
the  sU  daya,  if  it  is  complied  with  before  the  action  is  brought,  it  is  sufficient.  The  statute 
only  extends  to  actions  of  terf. 

This  demand  is  not  necessar|r  where  the  officer  has  no  warrant,  or  for  so  much  as  he  hsa 
exceeded  hie  warrant :  but  it  is  prudent  always  to  mske  such  demand,  which  is  good,  if 
signed  by  the  plainiififs  attorney  instead  of  the  plaintiff.  This  demand  is  best  proved  by 
pioof  of  a  duplicate  original,  or  it  may  be  proved  by  a  copjr  or  other  secondary  evidence, 
if  notice  haa  been  given  to  the  defendant  to  produce  the  original. 

By  the  same  set,  all  actions  aaainst  constsbles  must  be  commenced  within  six  calendar 
months  after  the  act  done ;  and  tnis  is  so,  whether  the  constable  has  exceeded  his  authority 
or  not,  and  applies  to  all  cases  where  be  acts  as  constsble.    However,  I  should  observe, 
that  by  several  acta  of  Parliament,  constables  acting  in  pursuance  of  those  acts  must  be 
•Bed  within  three  calendar  months.  This  makes  it  necessary  for  the  plaintiff  to  prove  thi^t 
the  action  was  commenced  within  tiiqe  t  this  may  appear  on  the  &ce  of  the  record,  if  not, 
other  proof  must  be  given  of  the  latitat  bill  of  Middlesex,  or  capias,  and  of  the  time  of 
suing  it  out,  the  teste  not  being  sufficient  proof  of  the  time  when  it  was  sued  out:  because 
the  le»(e  of  latitais  sued  out  in  term  is  the  first  dsy  of  the  term  ;  of  those  in  vacation,  the 
IsM  dav  of  the  preeadiag  tern.    I  think  it  is  also  necessary  to  prove,  that  the  fact  com- 
plaiaca  of  took  place  in  the  county  where  the  menue  is  laid  ;  for,  by  the  ststute  21  Joe.  1, 
€.  13,  ^5,  it  is  enacted,  "That  if  any  action,  bill,  plaint,  or  suit  upon  the  case,  trespass, 
battery,  or  false  imprisonment,  shall  be  broueht  against  any  justice  of  peace,  mayor,  of 
baililT  of  city,  or  town  corporate,  headborougb,  ponreve,  constable^  tithingman,  collector 
tf  subsidy  or  fifteenths,  churcbwardeae,  or  persons  called  sworn-men,  executing  the  office 
of  chnrebwarden  or  overseer  of  the  poor ;  and  their  deputies,  or  any  of  them,  or  any 
other  which  in  their  aid  or  assistance,  or  by  their  commandment,  shall  do  any  thing  touch' 
Mg  or  concerning  his  or  their  efice  or  offices,  for  or  concerning  any  matter,  cause,  or  thing 
by  ihem  or  any  of  them  done  by  virtue  or  reason  of  their  or  any  of  their  office  or  offices, 
that  the  said  action,  hill,  plaint,  or  suit,  shall  be  laid  within  the  county  where  the  trespass 
or /met  shall  be  done  and  committed,  and  not  elsewhere:  and  that  if  upon  the  trial  ojany 
stckwetiom,  bill,  platnt,  or  sait,  the  plaintiff  or  plaintiffs  therein  shall  not  prote  to  the  jury 
which  try  the  same,  that  the  tresvass,  batterif,  or  imprisonment,  or  other  fact  or  cause  of  his, 
her,  or  their,  such  action,  bill,  plaint,  or  suit,  was  or  were  had,  made,  committed,  or  done 
within  the  county  wherein  such  action,  hill,  plaint,  or  suit  shall  be  tsid,  that  then  in  every 
suth  case,  the  juru  which  shall  try  the  same,  shall  find  the  defendant  and  defendants  in 
eoery  sndk  action,  bill,  plaint,  or  sait,  not  guilty,  without  having  any  regard  or  respect  to  any 
evidence  given  by  the  jdaint^  or  plaintiff s  therein,  touching  the  trespass,  battery,  imprison^ 
nent,  or  other  cause  for  which  the  same  action,  hill,  plaint,  or  suit  is  or  shall  be  brought.** 

1  thought  it  right  to  state  this  clause  at  large,  as  no  mention  is  made  of  these  provisions, 
or  of  thta  proof  oeing  necessary  in  several  of  the  best  books  oo  this  subject.  The  ssmo 
sceiion  allows  these  oflicers  to  give  special  matter  in  evidence,  under  the  general  issue, 
sad  gives  them  double  costs  if  successful.  Constables  are  not  entitled  to  notice  of  action 
as  jaatiaaa  aad  raveana  officera  are,  bat  only  to  the  demand  before  mentioned. 
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For  the  defence,  it  was  proved  by  the  two  other  constables,  that  when  the 
defendant  was  taking  the  boy  to  the  watch-house,  the  plaintijOf  placed  himself 
before  him  to  prevent  his  doing  so. 

BusROUOH,  J.  There  can  be  no  doubt  that  the  constables  were  right  in  stop* 
ping  the  fight,  and  would  be  justified  in  apprehending  any  one  who  aided  or 
abetted  those  who  fought ;  but  it  did  not  appear  that  the  plaintiff  did  either. 
If  they  thought  that  as  the  defendant  was  apprehending  the  boy,  the  plaintiff 
placed  himself  before  the  defendant  to  hinder  him  from  doing  so,  that  would 
justify  the  defendant  in  detaining  the  plaintiff  at  the  watch-house,  but  not  la 
beating  him ;  but  if  the  plaintiff  only  said  "'  you  have  no  right  to  handcuff  the 
boy,"  the  defendant  was  clearly  a  wrong  doer  as  to  the  whole. 

Verdict  for  the  plaintiff  on  the  whole  declaration-* 

Damages,  40s. 

Vaughan^  Serjt,  and  Curwood^  for  the  plaintiff. 

PtU^  Serjt.,  and  Cosiyn,  for  the  defendant. 

[Attomies — Jmiu  and  Ant/A.] 
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BEFORE  MR  JUSTICE  BURROUGH. 


MAT  et  al.,  v.  MAY  et  al. 

If  money  is  paid  bv  two  persons  for  the  benefit  of  a  third,  where  they  ought  to  brine  a 
joint  action  for  the  whole  sum,  and  where  each  a  separate  action  for  the  sum  he  Eaa 
advanced.*-*  Quare. 

This  action  was  brought  by  the  plaintiffs  to  recover  the  sum  of  446/.,  paid 
by  the  plaintiffs  as  bail  in  error  for  the  defendants.  To  make  up  this  sum  of 
money,  each  of  the  plaintiffs  advanced  his  share. 

Vaughan^  Serjt.,  contended,  that  separate  actions  ought  to  have  been  brought 
by  each  of  the  plaintiffs,  because  the  money  paid  was  the  money  of  each,  and 
there  could  not  be  a  joint  action  unless  it  were  paid  from  a  joint  fund. 

BuRROucH,  J.  Overruled  the  objection,  and  was  of  opinion,  that  as  the 
plaintiffs  made  tiie  payment  to  the  defendants  in  error,  in  one  sum,  and  as  a 
joint  payment,  this  action  could  be  maintained  in  its  present  form. 

Verdict  for  the  plaintiffs  for  446/. 
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before  qifford,  c.  j^  park,  and  burrough,  j8. 

Iq  Bank. 

Taughan,  Seijt.,  now  moved  for  a  rale  to  show  cause  why  a  new  trial 
^^^   shoald  not  be  had,  on  grounds  similar  to  *those  of  his  objection  at  the 
J   trial,  and  cited  Osborne  v.  Harper^  6  East*  226  ;  and  Brand  v.  BoulcoU 
I  Bos.  &  PuL  235. 
GiFFORD,  G.  J.     Observed,  that  it  was  a  nice  point. 

The  court  granted  a  rule  to  show  cause. 
PdU  Serjt.,  and  HoU^  for  the  plaintifls. 
Vaughm,  Serjt.,  and  Hutehinton^  for  the  defendants. 

[Attornies — Boxer  and  May,] 

In  O$b0me  and  another  y.  Harper,  5  Ea.  225:  the  plaintifls  and  the  defendant  had  been 
partners ;  and  after  the  diaaolution  of  their  partnership,  the  defendant  drew  a  bill  in  their 
joint  names.  The  other  parties  to  the  bill  were  ignorant  of  the  dissolution  of  the  partnership: 
sod  the  bolder  broogbt  an  action  against  all  three.  Harper  pleaded  his  bankruptcy,  end  a 
nMe  prosequi  was  entered  as  to  him  but  againat  the  two  plaintifls ;  a  verdict  passed  for 
IIM.  The  two  plaintifls  were  never  partners  after  the  diaaolution  before  mentioned ; 
bvt  their  attorney  proved  that  he  had  dischareed  the  whole  demand  11562.,  at  the  request 
of  both  the  plainiiA.  The  case  was  much  discussed  aa  to  whether  each  plaintiff*  should 
not  have  i>ronght  a  separate  action  for  his  share  :  but  on  an  affidavit  being  produced  (bv 
direction  of  the  court)  that  the  attorney  advanced  the  monejr  on  the  joint  credit  of  both 
the  plaintiffs,  the  court  held  that  it  was  a  joint  fund  from  which  the  payment  was  made, 
and  a  joint  action  was  therefore  maintainable.  In  Brand  and  another  v.  Bauleoi,  3  Bos. 
&  Puf.  2i5.  the  plaintiffs  and  defendant  had  been  joint  assisnees,  under  the  bankruptcy  of 
T.  L.  The  solicitor's  bill  was  208{.:  each  of  the  plaintiffs  paid  him  1042.,  and  brought 
this  joint  action  againat  the  defendant,  the  other  assignee,  for  his  share.  Lord  Alvanlejf 
at  tlie  trial  nonsuited  the  plaintiffs,  on  the  ground  that  each  ahould  have  brought  a  aepa- 
raie  scrion ;  and  on  motion  for  ■  new  trial,  the  Court  of  Common  Pleas  were  of  the  same 
•piiiioiL 


•46]  'LEE  V.  JOSEPH. 

Practice. 

This  case  was  taken  as  an  undefended  cause,  and  a  verdict  was  taken  foi 
the  plaintiff. 

Yaughan^  Serjt.,  now  moved  for  a  new  trial  on  the  affidavit  of  the  defend* 
ant*8  attorney,  who  stated  that  he  had  not  delivered  his  briefs,  conceiving  the 
eaiue  to  stand  thirty-ffve  oflT;  but  twenty-nine  of  those  before  it  were  special 
jury  causes,  and  so  were  passed  over.  The  learned  Sergeant  moved  it  on 
payment  of  costs  and  giving  judgment  of  the  term. 

The  court  granted  a  rule  to  show  cause. 

To  the  canae  list  of  these  sittings  the  firat  twenty-four  cases  were  special  jury  causes.^ 

'•'  D 


88  Sa.nd£R8on  v.  Lafebest.  M.  T.  1833.  [46 

SANDERSON  tU  ftl.  Assignees  of  Barge,  a  Bankrupt,  v.  LAFEREST  et  al. 

Denial  to  a  collector  of  king's  taxes  Is  at  mnch  an  act  of  bankraptcy  as  denial  to  any  other 
creditor.  A  bankrupt  can  never  be  a  witness  to  prove  his  own  act  of  bankruptcy. 
Whether  a  letter  written  by  him,  within  a  few  daya  after  the  aapposed  act  of  bank- 
ruptcy is  evidence.  —  Quare, 

Trover  for  wines.  The  first  count  of  the  declaration  stated  the  conversion 
to  be  before  the  bankruptcy  ;  and  the  second  count  stated  it  to  be  afterwanls. 
Plea — Not  guilty. 

Notice  had  been  given  under  tlie  statute  of  disputing  the  petitioning  creditor's 
debt,  and  the  act  of  bankruptcy. 

On  the  part  of  the  plaintiff*  the  commission  was  put  in,  dated  ^prU  16th, 
1823,  and  the  assignment. 

A  witness  proved  the  bankrupt's  hand- writing  to  an  acceptance  for  103/.,  to 
a  bill  drawn  by  the  petitioning  creditor  at  six  months,  dated  October  17th, 
1822  ;  this  witness,  *in  his  cross  examination,  stated  that  since  the  date  r^^^ 
of  the  bill,  the  bankrupt  had  paid  the  petitioning  creditor  sums  amount-  *- 
ing  to  several  hundred  pounds,  and  since  that  time  the  petitioning  creditor  had 
supplied  him  with  goods  to  a  considerable  amount 

The  act  of  bankruptcy  was,  being  denied  to  a  collector  of  king's  taxes,  on 
the  8th  0?  March,  1823. 

The  seizure  of  the  wines  by  the  defendants  under  an  execution  after  the  act 
of  bankruptcy,  but  before  the  commission,  was  admitted. 

To  prove  the  value  of  the  wines,  the  bankrupt,  who  had  obtained  his  cer- 
tificate and  released  his  assignees,  was  called  ;  he  stated  their  value  to  be  1700/. 

Peli,  Serjt.,  contended  that  in  case  a  verdict  was  given  for  the  assignees,  it 
ought  only  to  be  for  the  sum  of  960/.,  the  sum  for  which  the  goods  sold  luider 
the  execution,  as  appeared  by  the  sheriff's  return. 

Taddy,  Seijt ,  observed,  that  on  the  sheriff's  return,  a  large  sum  was  allowed 
to  tlie  landlord  for  rent,  and  though  a  landlord  in  cases  of  executions  is  entitled 
to  receive  his  rent,  he  is  not  entided  in  case  of  a  bankruptcy,  unless  he  makes 
a  distress,  which  was  not  done  here.  The  common  course  in  bankruptcies,  is  for 
the  landlord  to  threaten  a  distress  and  get  paid. 

The  plaintiff's  counsel  then  put  in  a  letter  from  the  bankrupt,  to  the  peu- 
tioning  creditor,  dated  ^pril  12th,  1823,  acknowledging  a  debt  of  47/.  12«.,  in 
addition  to  the  bill  before  mentioned. 

Peil,  Serjt.,  objected  that  this  letter,  being  written  afler  the  act  of  bankruplcy« 
could  not  be  evidence  to  support  the  commission. 

Taddy^  Seijt.  Declarations  by  a  bankrupt  after  act  of  •bankruptcy,  p, .« 
and  before  commission  issued,  are  often  received.  >- 

Pdl,  Serjt.  Certainly,  on  other  matters,  btit  not  to  prove  the  petitioning 
creditor*8  debt,  the  trading,  or  the  act  of  baiikruptc}-. 

BuRROuoH,  J.  A  bankrupt  can  never  be  a  witness  to  prove  his  own  trading* 
or  an  act  of  bankruptcy  committed  by  himself,  or  tlie  petitioning  creditors 
debt ;  but  I  shall  admit  this  letter  in  evidence,  being  written  before  the  com- 
mission issued,  though  after  the  act  of  bankruptcy,  as  the  question  of  such 
letters  being  admissible  is  now  pending  in  the  Court  of  Exchequer. 

Verdict  for  the  plaintiff,  with  liberty  to  enter  a  nonsuit  on  this  point. 

Vavgfiann  and  Taddy,  Seijts.,  and  F.  Pollock,  for  tlie  plaintiffs 

PeU,  Serjt.,  for  the  defendants. 

[Attomies — Gait  and  Wilde,'] 
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before  gifford.  c.  j^  park  and  burrough,  ja 

In  Bank. 

Pdl,  Seijt.,  now  moved  to  enter  a  nonsuit,  and  contended  that  this  letter, 
ooght  not  to  have  been  admitted  in  evidence,  and  without  it  there  was  no  proof 
of  any  petitioning  creditor's  debt  The  letter  was  dated  before  the  commis- 
*401  ^^^°*  *^"^  there  was  no  proof  that  it  was  written  before.     He  cited  tho 

J  case  of  Robatm  v.  Kemp,  4  Esp.  233,  and  Brett  v.  Levitt^  13  East,  2 13, 
and  mentioned  that  the  point  was  now  under  consideration  in  the  Exche- 
9ier,  in  a  case  tried  at  Saiiaburif^  where  Hullogx,  K.,  refused  to  admit  the 
declaration  of  a  bankrupt  made  before  the  commission,  but  afler  the  act  of 
bankruptcy. 

The  court  granted  a  rule  to  show  cau3e. 

The  case  of  Jef 8  v.  Smtitk,  2  Taant.  401,  decides,  that  being  denied  to  a  tax  collector,  la 
an  act  of  bankruptcy,  exactly  as  denial  to  any  other  creditor  would  be.  In  the  case  of 
Jt«6«M  Y.  KewKp,  4  Eap.  233,  the  act  of  bankruptcy  relied  on  waa  the  exerution  of  a  fraud* 
uleai  aaaignnieni :  Lord  Ellenborougk  refused  to  admit  in  evidence  a  declaration  of  tha 
baokrapr,  after  the  execution  of  the  deed,  that  it  waa  fraudulent. 

Ifl  Brett  y.  Levitt^  13  Bast,  213,  the  petitioning  creditor's  debt  was  two  bills  of  exchsnge, 
of  which  the  bankrupt  was  drawer :  no  notice  of  dishonor  had  been  ^iven  him.  but  it  was 

?V7td  that  after  the  act  of  bankruptcy,  he  said  that  be  knew  the  bills  most  come  back. 
idu  moved  for  a  new  trial,  on  the  ground  that  this  declaration  was  inadmissible,  as  made 
after  act  of  bankruptcy ;  but  the  Court  of  Kina's  Bench  decided  that  it  was  rightly  admit- 
ted, and  cited  the  case  of  DowUm  v  Cro$B,  1  Ksp.  168,  where  the  acknowledgment  of  the 
bankrupt,  after  act  of  bankruptcy,  was  the  only  evidence  o(  the  petitioning  creditor's  debt; 
aod  mere  I^rd  Kenyan  ruled  that  the  bankrupt's  declaration  at  any  time  before  the  auing 
oat  of  the  commission  would  be  sufficient  evidence  of  the  petitioning  creditor's  debt. 


EVANS  V.  YEATHARD. 

Smhle,  that  a  witness  is  competent  to  prove  that  a  debt  due  jointly  to  him  and  the  plain* 

tiff  is  paid. 

AasuifpsiT  for  the  value  of  ten  chaldrons  of  coals.     Plea — General  issue. 

The  delivery  of  the  coals,  and  the  price*  were  admitted  by  the  defendant's 
eoansel. 

Vaughan^  Seijt.,  for  the  defendant,  opened,  that  the  defendant  and  a  Mr. 

Phitet  were  partners,  and  that  the  plaintiff  owed  them  a  debt  of  88/.,  for  which 

he  had  given  a  bill,  and  that  a  day  or  two  before  the  bill  was  payable,  the 

4^1   'plaintiff  asked  them  to  take  coals  for  it ;  and  that  the  coals  in  question 

-I    were  delivered  on  that  arranffement  being  come  into. 

To  prove  this  he  called  Mr.  Fotlef, 

Pdl^  Sent,  objected  to  the  competency  of  Mr.  FbUtt^  on  the  ground  of 
interest,  and  contended  that,  coming  to  prove  that  tiie  defendant  received  them 
on  their  joint  account,  by  his  testimony  he  is  enabled  to  have  a  payment  made 
ud  applied  to  himself  and  partner. 

Wyfde,  If  by  the  witnesses  evidence  the  defendant  obtains  a  verdict,  the 
defendant  must  account  to  Ibiiet  for  half  the  amount  of  the  coals,  as  goods 
received  on  the  partnership  account ;  but  if  the  defendant  loses,  Ibiiet  would 
leeeive  nothing. 

Vaughan^  iSsrjtt  contra.  Mr.  jFb//e/  comes  to  prove  that  a  debt  due  to  him* 
sdf  and  his  partner  is  paid:  so  far  he  oomes  to  prove  what  is  against  bimsclu 
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Comyn.  If  the  defendant  obtains  a  verdict,  it  is  said  that  it  would  give  him 
a  claim  on  his  partner ;  but  what  he  says  now,  would  not  be  evidence  on  such 
a  claim,  either  for  him,  or  against  the  defendant  No  witness  ever  was  rejected 
because  he  came  to  prove  that  a  debt  due  to  himself  was  paid. 

BuRRouGH,  J.  I  do  not  see  how  the  present  verdict  could  be  used,  either 
for  or  against  the  witness ;  but  if  the  witness  says  that  the  debt  due  pardy  to 
himself  is  paid,  such  admission  would  be  indeed  evidence  against  him.  I  can* 
not  see  why  he  is  not  admissible. 

Mr.  Ihuet  was  then  examined. 

Verdict  for  the  defendant. 

*Pell,  Serjt,  and  fFylde,  for  the  plaintiff.  r^.. 

Vaughant  Serjt.,  ana  Comyn,  for  the  defendant.  *■ 

[Attomies — Van  Sandau  and  FFalker.] 


BEFOBE  GIFFORD,  C.  J^  PABK,  AND  BURROUGH,  J9. 

In  Bank. 

Pettt  Serjt,  now  moved  foe  a  new  trial,  on  the  ground  that  Fhllet^s  evidence 
was  not  admissible. 

The  court  granted  a  rule  to  show  cause. 


[Spedai  Jury.] 
GOBBOLD  V.  GASTON. 

The  plamtiflT  agreed  by  parol,  that  if  the  defendant  would  employ  his  ship  to  carry  com, 
he  would  bring  him  coals  at  a  stipulated  price.  This  contract  is  not  within  the  statute 
of  frauds  and  need  not  be  in  writmg ;  nor  is  part  delivery  or  part  payment  necessary  to 
make  it  binding. 

This  was  an  action  for  a  breach  of  contract  brought  by  the  plaintiff*,  who 
fesided  at  Ipawicht  against  the  defendant,  who  was  owner  and  master  of  the 
brig  Rigby,  for  not  delivering  a  quantity  of  coals  which  he  had  contracted  to 
deliver  at  a  certain  stipulated  price,  whereby  the  plaintiff*  was  obliged  to  buy 
other  coals  at  a  loss  of  15/.,  in  difference  of  price. 

It  appeared  in  evidence,  that  these  parties  had  made  a  baigain  by  paroU  to 
the  following  effect — 

That  in  consideration  that  the  plaintiff*  would  employ  the  defendant's  brig« 
the  Rigbyt  to  take  com  to  Hull^  he  would  bring  back  the  quantity  of  coals  at 
the  stipulated  price. 

*He  was  employed  to  take  the  com,  but  never  brought  any  coals.  The  r^.^ 
16/.  loss  was  also  proved.  L  ^^ 

Peil^  Serjt.,  contended,  that  this  action  could  not  be  maintained.  This  Is  & 
contract  to  deliver  coals  at  a  certain  price,  no  written  contract  being  madct  and 
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no  jnrt  delivery  or  part  payment ;  therefore  it  fell  within  the  statute  of  frauds. 
That  was  detennined  in  like  case  of  Garbui  v.  fFatBorit  1  Dowliiig  Si  Ryl 
219. 

Vaughanf  Serjt.,  contra.  This  is  not  a  contract  for  the  sale  of  goods.  In 
an  the  cases  that  have  been  determined  to  be  within  the  statute,  the  vendor 
has  had  the  goods ;  but  this  defendant's  bargain  was  to  bring  the  coals  from 

BuiBOuoH,  J.  I  do  not  think  the  cited  case  applies,  because,  there  the  pro- 
perty was  in  the  defendant's  hands  at  the  time,  but  here  the  bargain  was 
respecting  goods  that  the  defendant  himself  had  to  buy. 

Verdict  for  the  plaintiff,  damages  15/. 

Vaughan  and  Lawes^  Seijts.,  and  PaUtBon^  for  the  plaintiff. 

Pdl^  Seijt,  and  G.  Marriott,  for  the  defendant 

[Attomies — Montriou  and  JVebon.] 


•53]  •AKERMAN  v.  HUMPHERT. 

A  comigQ«6  of  goods  delivered  over  to  a  third  person  the  ■hipping  note  of  luch  goodi, 
and  a  delivery  order  on  the  wharfinger,  to  deliver  such  gooda  as  soon  aa  they  arrive, 
does  not  pees  the  property  in  them  so  as  to  prevent  a  stoppage  in  irafuitu  by  the  eon- 
ligDor. 

TiovBR  for  hams  and  butter.  Plea — General  issue. 
In  this  case  a  witness  proved  that  a  person  named  Dent,  who  lived  near 
Kthmond,  in  Torkthire^  was  in  the  habit  of  consigning  hams  and  butter  to  a 
person  named  UiUehinion,  a  provision-broker  in  London,  Dent  usually  sent 
^  goods  by  land  carriage  from  Miehmond  to  Stockton  upon  Tees,  where  they 
were  by  his  direction  shipped  by  Messrs.  Wilkinson  of  that  place,  directed  to 
ButeMnson  in  London,  On  the  occasion  in  question,  Dent  sent  by  post  to 
Hutchinson  an  invoice  of  the  goods  iii  question,  four  hogsheads  of  hams  and 
eight  firkins  of  butter,  at  the  price  of  170/.  9«.  10//. 

This  invoice,  dated  April  3d,  1823*  was  read ;  it  was  in  Denfs  hand-wri* 
liqg,  and  commenced— 

• 
••  Mr.  Jas.  HiUchmton^ 

^  Bought  of  George  Dent^ 

And  was  for  the  goods  in  question. 

In  another  part  of  &e  same  letter  was  an  account  current,  of  all  the  dealings 
d[  Dent  and  Butehinson,  and  of  the  bills  given  by  Hutchinson  to  Dent;  the 
balance  on  this  account,  taking  all  the  bills  as  money,  was  6/.  in  favor  of  Dent. 

A  shipping  note  sent  by  Wilkinson  ir  Co*  ^  Hutchinson  concerning  the 
goods  in  question,  was  next  put  in.     It  was  in  the  following  terms-— 

•«  Stockton^  JSpril  5, 1823 
"Mr.  James  Hutehinsont 
-Sir, 

**  By  order  of  George  Dent  toe  ship  for  you,  as  below  noted,  on 
board  the  Durham^  Rd.  Greauides  Master,  for  Hays^s  Wharf,  Southwafk, 

Vol.  XIL— 6  d  2 
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Limdon.    Any  *goodi  entnurted  to  oar  care  joa  may  depend  <m  beings  .^ 
legttlarly  forwmrded*  ^ 

We  are  your  obedt  senrts. 

O  lO^    1  ^  4,  4  Hhds.  Hama.  John  Wilkinson^  dK  Co. 

Per  R.  Wilkineon. 


8  Firkins. 


■*  P.  S.  Mr.  D.  informf  us  he  will  have  more  goods  down  eaily  on  Monday 
morning,  which,  if  in  time  for  the  above  vessel,  will  endeavor  to  get  them  on 
board. 

This  shipping  note  was  received  by  Hutchinton  on  the  8th  of  April, 
On  the  0th  mJlpril,  Hutchinson  received  a  loan  of  150/.  from  the  plaintiff, 
on  his  giving  the  plaintiff  the  shipping  note  and  a  delivery  order,  (signed  by 
his  clerk  by  his  authority,)  on  the  defendant,  in  the  following  terms — 

*<  Proprietors  of  Hay9*s  Wharf. — Please  deliver  to  Mr.  John  Merman^  or 
to  his  order,  the  following  goods  (on  arrival)  by  the  Durham^  Rd.  GreenndcMt 
M'*,  from  Stockiotu 


1  d(  4,  .4  Hdda.  Hams. 


For  Mr.  Jas,  Hutchinson. 
J^'  Johnson 


8  Firkins  of  Butter. 


•*  XatcHff  Hii 

The  ship  arrived  on  the  19th  of  Aprm  with  the  goods  in  questicm  on  ^^^ 
board.  *• 

Another  witness  proved  that,  on  the  91st  of  Aprils  a  person  ealled  at  Hnya^s 
wharf,  (the  defendant's  whaFf,)  and  demanded  me  hams  and  butter  under  the 
■hipping  note  and  delivery  order.  The  defendant  refused  to  deliver  them,  say« 
ing,  that  Hutchinson  was  insolvent 

Three  witnesses  proved,  that  in  the  provision  trade,  bills  of  lading  were  not 
used,  but  these  shipping  notes  instead ;  and  the  persons  in  the  trade  were 
accustomed  to  lend  money  on  those  notes  and  delivery  orders. 

Vaughan,  Serjt,  stated  the  defence  to  be,  that  no  change  of  property  took 
place  by  the  delivery  of  the  shipping  note,  and  the  order ;  and  that,  bef<H«  the 
goods  arrived  al  the  defendant's  wharf,  Mr.  Dent  had  ordered  them  to  be  stop- 
ped in  transitu,  on  account  of  the  insolvency  of  Hutchinson, 

To  prove  the  insolvency  of  Hutchinson^  a  letter  from  him  to  a  Mr.  Ray^ 
dated  Jipril  6th,  was  put  in ;  in  that  he  confessed  himself  to  be  insolvent  in 
pretty  plain  terms. 

A  commission  of  baakn^t  agamst  Hutchinson,  dated  Nov.  22,  1823,  waa 
put  in. 

A  clerk  of  Messrs.  Ihf  and  Chapman^  Hutchinson^ s  bankers,  proved  that 
they  began  to  dishonor  hie  biUa  from  the  20th  of  Marcht  and  they  dishonored 
twenty-five  of  his  bills  in  a  few  days. 
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A  clerik  of  the  defendant  prored  DenJCn  order  to  detain  the  goods  on  the  14th 
o(JipriL,  two  days  before  they  arrived. 

Mr.  Deni  having  been  released  by  the  defendant  from  an  indemnity  he  had 
giren  him,  stated,  Siat  on  the  14th  of  Apritf  in  consequence  of  two  bills  that 
Hutchinson  had  accepted  in  his  favor  being  dishonored,  and  of  Hfitchinsan 
telling  him  on  that  day  that  he  should  never  pay  another  bill,  he  directed  the 
^«l  wharfinger,  (the  defendant,)  *1iot  to  deliver  them  to  HutcMnaon^  but  to 

•'  detain  them  for  the  witness's  benefit  He  also  stated,  that,  from  a  num- 
ber of  bills  that  Hutchinson  had  accepted  in  his  (witness's)  favor  being  dis- 
honored, HutehmBon  owed  him  upwards  of  500/. 

In  his  cross  examination  he  admitted,  that  he  had  not  taken  up  the  bills  dial 
JButchinson  had  accepted  for  these  very  goods  stopped  in  transitu, 

A  witness  proved,  that,  in  the  provision  trade,  there  are  constantly  bills  of 
lading,  and  that  shipping  notes  are  not  considered  of  much  accuracy,  because^ 
after  they  are  despatched,  the  sender  often  finds  that  he  cannot  send  the  goods 
by  the  ship^mentioned  in  the  shipping  note,  and  is  obliged  to  send  them  by 
another  ship. 

Taddy^  Seijt.,  in  reply.  It  is  clear  in  the  case  of  a  bill  of  lading  endorsed 
lO  a  party,  that  the  goods  cannot  be  stopped  in  trarmtu^  because  Sie  right  to 
the  property  passed  by  the  endorsement  of  the  bill  of  lading ;  and  the  giving 
the  shipping  note  and  delivery  order  to  the  plaintiflT,  passed  the  property  the 
same  as  an  endorsement  on  a  bill  of  lading  would,  because  it  is  proved  to  be 
the  usage  of  the  trade  by  three  witnesses  to  have  no  bills  of  lading,  but  these 
shipping  notes  instead.  And  the  learned  Serjt.  contended,  that  there  could  in 
this  ease  be  no  right  remaining  in  Dent  to  authorise  him  to  stop  the  goods  in 
tranntu,  as  the  transitus  from  him  was  at  an  end  on  the  goods  arriving  at 
Stockton ;  and  that,  to  support  a  stopping  in  transitu^  the  person  so  stopping 
goods  must  take  up  the  bills  the  consignee  has  accepted  for  those  goods,  oUier- 
wise  the  consignee  does  not  get  the  goods,  because  they  are  stopped  in  trani* 
ritu,  and  must  pay  the  bills  because  he  has  accepted  them. 

BuRROuoH,  J.  I  do  not  think  that  the  giving  the  shipping  note  and  delivery 
order  to  the  plaintiff,  made  a  change  of  the  property ;  and  I  thirk  the  shipping 
•371  °^^  ^^^^  "^^  *amount  to  a  bill  of  lading ;  a  bill  of  lading  «s  exactly  like 

'  a  biU  of  exchange,  and  the  property  it  refers  to,  passes  br  endorsement 
on  it,  but  not  by  delivery  of  it  without  endorsement  I  do  not  ^«nk  this  ship- 
ping note,  from  the  nature  of  it,  is  endorsible,  and  here,  in  point  ot  fact,  it  is  not 
en<br9ed ;  therefore,  in  my  judgment,  there  was  no  change  of  property.  As  to 
the  insolvency  of  Hutchinson^  there  could  be  little  doubt  of  it  I  Ao  not  think 
that  Dents  not  taking  np-ihe  bills  at  all  affects  the  case,  because  it  is  in  evi- 
dence, that  the  price  of  these  goods  was  no  more  than  170i.  Os.  tO</..  and  it 
appears  in  evidence  that  Hutchinson  owed  Dent  600/.  I  thinl  Dent  was 
entided  to  stop  the  goods  in  transitu  on  the  14th  of  Aprils  as  he  dii,  and  thai 
therefore  the  defencknt  is  entitled  to  a  verdict 

Verdict  for  the  defendant  with  liberty  for  the  plaintifiT's  counsel  'o  move  to 
enter  a  verdict  for  the  plaintiff,  if  the  court  above  should  be  of  opiniof  ,  that  the 
property  was  changed  by  the  delivery  to  the  plaintifiT  of  the  shippin|  note  and 
detivery  order,  or  that  the  transiius  was  at  an  end  on  the  goods  read  tig  ffU* 
Hinsont  at  Stockton. 

Taddy^  Serjt,  and  Campbell^  for  the  plamtifiT. 

Vaughant  Seijt,  for  the  defendant 

[Attomies^-ilWcAtnton  and  Pikher.] 
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befobe  gifford,  c.  j^  park  and  burrough,  j& 

In  Banc. 

Toddy,  Serjt,  now  moved  for  a  rule  to  show  cause,  why  there  should  not 
be  a  new  triaU  when  it  was  discovered  *that  no  notice  of  the  motion  r,.g 
had  been  left  at  the  Judge's  chambers.!  The  learned  Serjt,  there-  ■- 
fore,  not  being  entided  to  move  it,  Burrough,  J.,  said,  that  it  was  a  point 
reserved  at  the  trial.  He  would  look  at  his  note,  and  the  learned  Serjt  might 
mention  it  again. 

Toddy  J  Serjt,  now  renewed  his  application,  and  contended,  that  as  Dent 
sent  the  goods  by  land  carriage  to  fFtlkinton,  at  Slockton  upon  7>e«,  the  tron- 
titUB  of  the  goods  was  at  an  end  as  to  him,  on  there  arriving  there ;  and  that 
he,  therefore,  could  not  stop  them  afterwards  on  their  way  to  London. 

Lord  GiFFORD,  G.  J.  Gan  it  be  contended,  that,  in  every  part  of  the  jour- 
ney to  the  consignee,  Hutcldnaon^  the  consignor,  may  not  stop  them  in 
transitu  9 

Burrough,  J.    I  think  that  justice  has  been  done  in  this  case. 

Lord  GiFFORD.  G.  J.     Brother  Toddy,  the  Gourt  is  against  you. 

Kule  refused* 

t  In  the  Cofirl  of  Common  Pleas,  it  is  necessary  to  give  two  days*  notice  at  the  cham- 
bers of  the  Judge  who  tried  the  cause,  of  your  intention  to  moYe  for  a  new  trial. 


[•Sptdal  Jury.]  [•89 

WOOD,  assignee  of  HALL  v.  WOOD. 

The  usage  of  a  trade  most  be  certain  and  nniform,  to  make  it  binding  on  tranractiona  in 

such  trade. 

Trover  for  cloth.     On  the  part  of  the  plaintiff*,  after  proof  of  the  bankruptcy, 
it  was  proved  that,  at  the  time  of  his  bankruptcy,  the  bankrupt  had  this  cloth 
in  his  possession,  he  trading  in  that  article  ;  and  that  the  defendant  got  it  into 
his  possession  and  would  not  give  it  up. 

The  defence  set  up,  was,  that  the  defendant,  who  was  the  owner  of  the  cloth* 
had  sent  these  cloths  to  the  bankrupt  for  inspection,  and  that  he  was,  by  the 
usage  of  the  cloth  trade  to  send  an  answer  to  the  defendant  whether  he  ixrould 
buy  them  or  not,  and  that  if  he  did  not  in  three  days  say  that  he  would  buy 
them,  the  seller,  by  the  usage  of  the  cloth  trade,  was  to  send  for,  and  receive 
them  back  again. 

To  prove  this  usage  of  the  trade  several  witnesses  were  called,  all  of  whom 
spoke  of  a  usage  in  the  cloth  trade  to  send  goods  for  inspection  ;  but  some  of 
them  spoke  of  three  days  as  the  time,  within  which  the  buyer  was  to  say 
whether  he  would  buy  them  or  not,  others  spoke  of  a  week,  and  one  of  a 
inonth,  as  the  time. 

Pellj  Serjt.,  in  reply,  relied  on  a  case  being  made  out,  under  the  stat.  of  21 
James  1,  c.  19,  of  reputed  ownership  in  the  bankrupt,  and  cited  a  dictum  of 
Ls  Blanc,  J.,  in  which  that  Judge  laid  down,  that  if  a  trader  has  got  goods  iiv 
his  possession,  with  the  option  of  returning  goods,  but  does  not  return  them 
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before  he  becomes  a  bankrupt,  the  goods  wiU  pass  to  his  assifpsees,  though  they 
made  no  part  of  the  bankrupt's  stock, 

BiraiovGH,  J.  If  goods  are  in  the  hands  of  a  bankrupt  at  the  time  of  his 
bankruptcy,  generally  speaking  they  will  go  to  his  assignees  under  the  statute 
^1    o(Jame$9  though  *thcre  is  no  pretence  of  any  sale  to  the  bankrupt,  or 

-'  that  they  are  really  his  property.  Special  facts  may  take  a  case  out  of 
thifl  general  state  of  things.  It  has  been  contended  that  in  the  cloth  trade  there 
is  a  certain  usage,  relative  to  the  return  of  cloth  sent  for  inspection.  Such  a 
usage  must,  to  be  binding,  be  uniform  and  universal,  and  not  merely  the  way 
of  dealing  at  particular  houses.  It  must  be  so  universal  that  every  one  in  the 
trade  must  be  taken  to  know  it  If  it  is  not  so,  it  is  no  usage  at  all.  Here  there 
seems  to  be  no  certain  rule  or  usage,  for  the  witnesses  do  not  give  it  as  certain 
or  uniform ;  but  if  there  be  such  a  usage,  I  am  of  opinion  that  it  would  take  the 
case  out  oi  the  statute  of  James. 

Verdict  for  the  plaintiff*,  damages  141L 

PeB,  Serjt,  J).  F.  Jones,  and  D.  PoUock^  for  the  plaintiff. 
Vaughan^  Serjt,  and  Chitty,  for  the  defendant 

[Attomies — Sweet  and  TVmi/msofi.] 


PRICE  V.  MARSH  et  aL 

If  tn  ilterttion  hai  been  made  in  the  plaintifT^s  pass  book  with  his  bankeri  hj  some  per* 
•on  it  hie  bankers* ;  if  he  inquires  there  why  it  is  done,  the  answer  he  receives  from  a 
penoD  acting  in  the  banking  house  as  a  clerk,  is  evidence  in  an  action  against  the 
binkera. 

AsnncpsiT  for  money  had  and  received,  with  the  common  money  counts. 
Plea — General  issue. 

The  plaintiff,  it  appeared  in  evidence,  was  a  surgeon,  and  the  defendants 
were  his  bankers,  and  this  action  was  brought  to  recover  50/.,  the  alleged 
balance  of  hia  account  in  his  favor.  His  servant  proved  the  paying  in  81/.  10«. 
,g.^  in  a  check  of  51/.  10«.  and  30/.  in  cash ;  and  that  on  paying  it  in,  *a 
^  clerk  in  the  banking-house  entered  in  a  book,  which  the  plaintiff 
always  sent  when  he  paid  in  money,  81/.  109.  as  so  much  paid  in.  From  the 
evidence  of  another  witness,  it  appeared,  that  when  this  book  was  taken  several 
months  afterwards  to  the  banking-house,  on  more  money  being  paid  in,  the 
derkfl  erased  the  %ure  8  in  the  entry  of  81/.  10«.  and  altered  it  into  31/.  10«., 
laying  that  they  had  made  what  was  wrong  quite  right ;  that  the  next  day  the 
plaintiff  called  at  the  banking-house,  and  asked  a  person  named  Golightly,  who 
vaa  acting  as  a  clerk  there,  whether  they  had  made  the  alteration,  and  why  ? 

Pdl,  Serjt,  objected,  that  Golightly,  not  being  a  partner  in  the  banking- 
honae,  nor  a  defendant  on  the  record,  what  he  said  could  not  be  evidence. 

BvRRoiTOH,  J.,  held,  that,  as  it  appeared  the  alteration  was  made  in  the  book 
at  the  banking-house,  if  the  plaintiff  asked  a  person  who  was  acting  as  a  clerk 
in  the  banking-house,  and  transacting  the  business  there  on  behalf  of  the 
bankera,  why  an  alteration  of  this  kind  had  been  made»  his  answer  was  cei^ 
tainly  evidence. 
His  answer  was  then  given  in  evidence. 

The  defence  was,  that  the  check  of  31/.  10s.  only,  and  no  cash  was  paid  in  | 
iod  sevenl  witnesses  were  called  for  the  defendanta. 


,«6  BOD0T  e.  EfiDJbiiJfi.  M.  T.  1833.  [<1 

Hifl  LofdBhi^  Ml  Ihe  case  to  the  jmyt  cm  Ae  quetteo.  was  8M.  10«.  pud  in 
or  not. 

Veidict  for  the  ^imAff,  damages  601. 
Vmtghant  Serjt,  and  Tdtwuti^  for  tbe  plaintiff. 
PM^  (9egt,  for  the  defemianta. 

[Attomiee — ChtenfiM  and  Seymour.] 


^BEFORE  GIFFORD,  C.  J^  PARK  AND  BVUSOUQB,  Ja  ^0 

In  Banc. 

Pe//,  Seijt,  moved  for  a  new  trial  ia  this  case,  on  payment  of  costs,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

But  the  Court  refused  the  rule  on  the  ground  that  the  evidence,  which  was 
conflicting,  had  been  lefl  to  the  jury,  and  £ey  could  not  say  that  ihe  jury  had 
come  to  a  wrong  conclusion. 


BODDT  V.  ESDAILE  et  al..  Assignees  of  Trigge. 

It  t  penon  lends  his  servant  to  sell  his  deals  at  anotber^s  wharf,  these  deals  do  not  pan 
to  the  assignees  of  the  owner  of  the  wharf,  as  goods  in  his  order  aod  disposition,  under 
the  statute  21  Joe,  1,  c.  19. 

Trovbr  for  deals.     Plea — General  issue. 

The  plaintiff  was  a  timber-merchant  in  London  g  ihe  defendants  were  the 
assignees  of  one  TVigge^  a  bankrupt,  who  had  kept  a  wharf  at  Hertford* 

For  theplaintiff,  it  appeared  thiat  the  deals  were  his  property,  but  he  sent 
them  to  7rtji;g«*«  wharf,  and  sent  his  servant  named  fFeekee  with  them  to 
look  afler  them,  and  sell  them  as  he  could  get  customers ;  but  Wtekee  always 
took  the  directions  of  Trigge  as  to  whtHa  he  was  to  trust,  and  TMgge  ofien 
found  out  customers. 

For  the  defendants  it  was  contended,  that,  un^er  the  statute  of  21  Jamee  I, 
€•  10,  these  goods  passed  to  the  assignees,  as  goods  in  the  ordering  and  dispo- 
sition of  the  bankrupt,  at  the  time  of  his  bankruptcy. 

Evidence  was  given  of  the  commission,  and  the  petitioning  creditor's  debt, 
the  tradii^,  and  act  of  bankruptcy,  from  the  proceedings  under  the  commission, 
DO  notice  '^having  been  given  to  dispute  them  under  Sie  statute  49  Geo.    r,«a 
8,  c.  121.    Evidence  was  also  given,  that  Trigge  gave  orders  respectijig    *■ 
the  sale  of  a  part  of  the  deals. 

BuRBouoK,  J.,  told  the  jury,  that  if  the  plaintiff  sent  down  his  servant  with 
the  goods,  and  the  bankrupt  was  only  employed  to  find  out  customers,  the 
bankrupt  had  no  possession  of  the  goods,  and  they  would  not  pass  to  his 
assignees. 

Verdict  for  the  plaintiff. 

TaddVf  Seijt,  for  the  plaintiff. 

Pe//,  Serjt.,  for  ihe  defendants. 


[Attoaie»— TbmltnMn  and  BeioitJ} 
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before  6iff0rd,  c.  j^  park  and  burrough,  ja 

In  Banc. 

PdL,  Sent.9  now  moved  for  a  new  trial,  on  the  gpround  of  misdirection  of  ike 
learned  Judge,  and  that  the  verdict  was  against  evidence ;  and  contended  that 
a  eomplete  case,  under  the  statute  of  JamtB^  had  been  made  out ;  for  that,  by 
the  goods  lying  at  Triggt^M  wharf,  he  obtained  credit  by  them,  and  if  the  sendi 
iog  a  servant  with  goods,  would  prevent  them  passing  to  the  assignees,  there 
would  be  an  end  of  all  benefit  from  the  statute  of  James. 

GiFTOBD,  G.  J.  I  conceive  that  the  direction  of  the  learned  Judge  was 
quite  right.  If  the  servant  kept  possession  of  the  deals,  it  is  clear  that  Trigger 
*A41  ^^  bankrupt,  *never  had  diem  in  his  possession,  and  therefore  they  could 

1  not  be  within  the  statute  of  Janu9, 

Park,  J.  If  the  possession  continued  in  Baddy t  the  plaintiff,  he  must  reco* 
ver ;  and  I  feel  no  doubt  that  the  learned  Judge  was  right,  in  the  mode  in  which 
he  led  the  case  to  the  jury. 

The  court  granted  a  rule  msi,  on  the  ground  that  the  verdict  was  againi* 
evidence. 


COURT  OF  KING'S  BENCH. 

ADJOURNED  SITTINGS  AFTER  MICH.  TERM,  AT  WESTM. 
BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


/LRCHER  V.  BAMFORD. 

Pnetiee. — ^If  a  caaae  has  been  insde  a  ipecial  jury  cause,  but  the  special  jnry  have  net 
b«en  sammoned,  the  Ld.  Oh.  J.  will  take  it  at  the  end  of  the  day  on  which  it  would 
have  been  tried  by  the  special  jury,  and  not  let  it  remain  till  all  the  special  juries  in  the 
hst  are  gone  through. 

This  case  appeared  in  the  canse  list  as  a  special  jtiiy  cause ;  but  when  the 
special  jury  causes  before  it  were  disposed  of*  it  was  not  called  on,  becanse  no 
special  jury  had  been  summoned  in  it. 

Gaztiee  applied  to  his  Lordship  to  take  this  case  before  all  the  special  jury 
causes  were  disposed  of,  as  several  of  the  witnesses  came  from  the  country. 
The  special  jury  had  been  applied  for  by  the  defendant,  and  he  had  not  caused 
the  special  jurors  to  be  summoned ;  therefore  he  first  delayed  the  plaintiirby 
*II51  S'^'H?  ^^  made  a  *special  jury  cause,  and  then  delayed  him  again  by 
-■   omitting  to  cause  the  special  jury  to  be  summoned. 

AsMTT,  C.  J.  The  proper  way  is,  when  in  any  ease  the  special  jury  has 
not  been  snnunoned,  for  the  case  to  be  taken  aiWr  me  other  special  jury  eanses 
fixed  for  that  day  are  disposed  of,  but  not  to  make  the  danse  wiaii  till  all  the. 
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special  jury  causes  in  the  whole  list  are  tried.  The  reason  of  taking  such  a 
case  at  the  end  of  the  day  is,  not  to  keep  the  special  jurors  summoned  in  other 
causes  in  waiting  longer  than  is  necessary.  This  has  been  the  practice  ever 
since  I  have  known  GuUdhali.     I  shall  take  this  case  at  the  end  of  the  day. 

The  case  was  tried  at  the  end  of  the  day  by  a  common  jury. 

Gazelee^  and  E,  Lawes,  for  the  plaintiflT. 

The  Attorney  Genera!^  Gumey,  and  Chitty^  for  the  defendant 

[Attomies— Cro/i;  and  Plait.l 


BOLDRON  V.  WIDDOWS. 

EYideiice.--Slander  of  a  icbool  for  filth  and  bad  food ;  wbicb  was  justified.  To  rebat  the 
justifications,  the  plaintiflf's  counsel  cannot  ask  how  boys  are  treated  at  any  other  par- 
ticular school ;  nor  can  he  ask  as  to  the  manner  of  their  education,  becauso  it  was  not 
called  in  question  by  the  slander. 

This  was  an  action  for  defamation.  The  declaration  stated  that  the  plaintiff 
kept  a  school,  and  had  divers  scholars,  and  that  the  defendant  spoke  of  him  in 
his  business  of  a  schoolmaster  certain  words  there  set  out.  The  words  were 
variously  laid  in  different  counts ;  but  they  were  in  substance,  that  the  scholars 
were  ill  fed,  and  badly  lodged,  had  had  the  itch,  and  were  full  of  vermin. 
*Some  of  the  counts  laid  the  loss  of  certain  scholars,  as  special  damage,  r^^ 
Pleas — ^The  general  issue ;  and  justifications,  that  the  whole  of  Uie  ■- 
words  were  true. 

For  the  plaintiff,  several  witnesses  proved  the  speaking  of  the  words,  and 
that  the  boys  were  boarded,  educated,  and  clothed,  by  die  plaintiff,  at  20/. 
a-year  each,  near  Richmond  in  Yorkahirt :  and  the  usher  of  the  school  was 
called  to  prove  the  boys  well  fed  and  well  lodged,  and  had  no  itch.  Tn  his 
cross-examination  it  appeared  that  there  were  between  eighty  and  ninety  boys ; 
that  about  seventy  of  diem  had  had  a  cutaneous  disease  ;  and  that  they  all 
slept  in  three  rooms  close  to  the  roof,  with  no  ceiling ;  and  that  there  was  a 
general  combing  of  the  heads  of  the  whole  school  every  morning  over  a  pewter 
dish,  and  that  the  vermin  combed  out  were  thrown  into  the  yard ;  no  boy  was 
free  from  them.  A  piece  of  bread  of  a  perfecdy  black  hue  was  shown  him: 
he  did  not  think  the  bread  in  the  school  so  black  as  that. 

The  witness  having  stated  that  he  had  himself  been  at  the  Appleby  grammar- 
school,  the  plaintiff's  counsel  wished  to  ask  him  what  was  the  quality  of  the 
provisions  used  by  the  plaintiff's  school,  compared  with  those  consumed  by 
the  Appleby  grammar*school. 

The  defendant's  counsel  objected  to  this. 

Abbott,  G.  J.  That  cannot  be  asked ;  what  is  done  at  any  particular 
school  is  not  evidence.  You  may  show  the  general  treatment  of  boys  at 
schools,  and  show  that  the  plaintiff  treated  the  boys  here  as  well  as  they  could 
be  treated  for  20/.  a-year  each,  for  board,  education,  and  clothes. 

One  of  the  plaintiff's  scholars  was  then  called  to  prove  the  plaintiff's  good 
treatment  of  them. 

In  cross-examination,  the  defendant's  counsel  wished  to  ask  him,  whether  the 
plaintiff  did  not  set  the  boys  to  plant  potatoes  in  school  hours  ? 

^Abbott,  G.  J.  I  do  not  think  you  can  ask  this  ;  the  issue  here  being  p^^^* 
whether  the  plaintiff's  scholars  were  ill  fed,  badly  lodged,  had  the  itch,    ^ 
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sod  had  Tenniii :  nothing  haii  been  said  as  to  their  being  badly  edacated.    Their 
education  is  not  in  question  here. 

Gumm/^  for  the  defendant,  addressed  the  jury,  and  called  witnesses  to  prOTs 
the  truth  of  the  words. 

Verdict  for  the  plaintifi^  damages  I80£r 
&ariett^  and  £.  Lowes,  for  the  plaintiff. 
Ounuy,  and  PoUock^  for  the  defendant. 


BEFOSS  MR*  JUSTICE  BEST. 


(Vno  $at  fir  the  Lord  Ckirf'JuatUe.} 


REX  V.  WHITEHEAD. 

ETidenca.^On  indictment  for  «  eontpiracv,  the  letters  of  one  of  the  defendants  to  ths 
other  are  mider  certain  circumstancee  admissible  in  evidence  in  his  favor,  to  show  thai 
be  waa  the  dupe  of  the  other,  and  not  himself  a  participator  in  any  fraud. 

This  was  an  indictment  against  the  defendant,  and  a  cleigyman  named 
Branm,  (who  had  gone  to  America^)  charging  them  with  conspiring  to  defraud 
Sir  Alexander  Campbeilf  by  falsely  representing  the  ralues  of  certain  livings, 
tithes,  and  estates,  the  property  of  Browne  and  falsely  alleging  him  to  be  the 
owner  of  other  estates,  *to  which  he  had  no  claim  ;  and  by  this  representation 
inducing  Sir  ^.  Campbell  to  lend  a  large  sum  of  money  secured  on  these 
estates.  This  was  the  substance  of  the  charge  contained  in  a  very  long  indict- 
ment, consisting  of  a  great  number  of  counts.     Plea— Not  Guilty. 

This  case  had  l>een  formerly  tried  before  Abbott,  C.  J.,  when  this  defendiont 
was  found  guilty ;  but  the  court  above  granted  a  new  trial  on  affidavits. 
Mgi       *The  solicitor  of  Sir  A,  Campbdl  proved  that  the  defendant  had  repre* 
-■   sented  to  him  the  value  of  the  property,  and  that  it  belonged  to  Browni 

The  Attomty  General^  in  cross-examination,  wished  to  ask  him,  if  he  had 
not  given  a  guarantee  to  Sir  Alexander  Campbell  ? 

Scarlefi  objected,  that,  as  this  was  not  on  voir  c/tVe,  the  defendant's  counsel 
h»d  no  right  to  ask  this  without  producing  the  written  guarantee. 

The  learned  judge  overruled  the  question. 

The  partner  of  the  last  witness  was  then  called  ;  nnd  the  defendant's  coiin« 
Bel  wished  to  show  that  he  and  his  partner  had  given  a  guarantee  to  Sir  A* 
Campbell, 

Best,  J.  Even  if  it  were  so,  they  would  still  be  competent  witnesses  on 
diLs  prosecution. 

This  witness  then  proved  the  representations,  and  the  falsity  of  them. 

A  number  of  papers,  purporting  to  be  copies  and  abstracts  of  documents 

relative  to  the  title  of  the  property,  were  put  in.     These  were  proved  to  be 

almost  all  fictitious ;  but,  though  produced  by  the  defendant  to  Sir  A.  Camp* 

hdr$  solicitor,  they  were  proved  to  be  nearly  all  in  the  hand- writing  of  Brownm 

Witnesses  were  then  called  to  prove  the  falsehood  of  the  representations. 

The  evidence  of  a  witness,  examined  for  the  prosecution  on  the  former  trial. 
Vol.  XIL— 7  E 


tfO  Rex  v.  Whitehead.  M.  T.  1836.  [6» 

bat  who  had  tince  died,  wu  read  from  the  Lord  Chief  Justice's  notes,  by  order 
of  the  Court  above. 

The  defence  was,  that  this  defendant,  instead  of  being  a  participator  in  the 
guilt  of  Browrif  was  really  acting  bonafide^  and  was  himself  deceived. 

To  substantiate  this,  witnesses  were  called,  who  proved  *that  Brown   r^^ 
was  a  clergyman,  and  was  most  respectably  connected,  and  that  he  made   ^ 
to  the  defendant  similar  representations  of  his  property  to  those  that  the 
defendant  made  to  Sir  J3.  CampbeWM  solicitor. 

The  JStiomey  Oeneral  then  offered  to  put  in  the  whole  of  the  correspondence 
between  Brown  and  the  defendant,  at  and  about  the  time  of  the  negotiation. 

Scarlett  objected,  that  though  the  letters  being  between  two  persons  jointly 
indicted  for  a  conspiracy  might  be  evidence  against  them,  still  they  could  not 
be  evidence  for  them. 

The  Jittomey  General,  The  question  is,  whether  the  defendant's  acts  and 
representations  were  done  and  made  bona  fide^  by  him,  or  with  a  fraudulent 
intent.  It  is  also  material  for  him  to  show  by  these  letters,  that  Brown  made 
representations  to  the  defendant,  similar  to  those  the  defendant  made  to  the 
agents  of  Sir  ^.  Campbell, 

Bbst,  J.  I  think  them  admissible ;  for  what  the  parties  say  at  the  time,  is 
evidence  to  show  how  they  acted. 

The  letters  were  then  read. 

Bbst,  J.  Left  it  to  the  jury  to  say  on  this  evidence,  whether  they  believed 
that  the  defendant  joined  with  Brown  to  defraud  Sir  t/^.  Catnpbell,  or  whether 
the  defendant  was  innocent  of  the  fraud,  and  himself  deceived  by  the  represent 
tations  of  Brown. 

The  jury  acquitted  the  defendant. 

Searlettf  the  Common  Serjeant^  and  Curwood^  for  the  plaintiff. 
The  Aitormy  General^  and  Gurney^  for  the  defendant. 

[Attomies — M*I)ougall  and  Saggers.] 


*Iir  this  vacation,  Lord  Chief  JusUce  Dallas  having  resigned.  Sir.  r_^ 
Xobert  Qifford^  Knight,  his  Majesty's  Attorney  General,  was  appointed  ^^^ 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas.  Sir  John  Singleton  Cap* 
lev.  Knight,  was  appointed  Attorney  General,  vice  Sir  Robert  Giffbrd;  and 
Cnarhs  ff^etherell,  Esq.,  one  of  his  Majesty's  counsel,  was  appointed  Solicitor 
General,  vice  Sir  John  Singleton  Copley,  Lord  Chief  Baron  Richards  having 
died,  WUHam  Alexander^  Esq.,  one  of  the  Masters  of  the  Court  of  Chancery, 
was  appointed  Lord  Chief  Baron  of  the  Court  of  Exchequer, 


70] 


1  Cabbington  &  Paynb.  51 


COURT  OF  KING'S  BENCH 

SmiNGS  IN  HILARY  TERM,  AT  WESTMINSTER. 
BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


MALTON  V.  NESBIT,  et  al. 

In  tetioo  for  negligentljr  steering ti  ehip,  whereby  she  was  wrecked,  and  plaintiflT  lost  his 
pssttte  in  her,  no  eYidenoe  can  be  given  of  a  specific  act  of  negligence,  which  is  not 
ilie  toandation  of  the  action.  Tou  may  give  evidence,  that  the  captain  had  often 
sxpreased  his  conviction,  that  the  officer  to  whom  he  gave  charge  of  the  ahip  was  incom- 
petent for  that  sitaation.  Yon  may  call  experienced  nautical  men,  and  ask  them, 
whether,  in  their  jodgment,  pariicalar  facta,  which  have  been  proved,  amount  to  gross 
moe. 


Thu  was  an  action  on  the  case.  The  first  count  of  the  declaration  stated, 
&at  the  defendants  were  the  owners  of  the  ship  Apotto^  and  that  the  plaintafiT 
took  his  passage  in  that  ship  from  Madras  to  London^  and  paid  the  defendants 
for  it  176/. ;  and  that  it  became  the  defendant's  duty  to  carry  him  safely,  (the 
acts  of  Grodv  and  the  king's  enemies,  and  perils  of  the  seas  excepted,)  yet  that, 
^.^  by  reason  *of  the  negligence  of  the  defendants  and  their  servants,  the 
J  ship  was  wrecked  in  Table  Bay;  and  that  the  plaintiff  was  injured  by 
havii^  to  pay  for  a  passage  in  another  ship  and  to  stay  for  some  time  at  the 
Cape  ef  Oaod  Hope.  This  was  varied  in  three  other  special  counts,  and  there 
was  also  a  count  in  trover.    Plea — Not  guilty. 

To  show  that  the  defendants  were  the  owners  of  the  ship,  a  clerk  firom  the 
Custom-house  produced  an  afiidavit  made  by  them  under  the  register  acts. 

•An  ofiicer  of  the  navy,  who  was  a  passenger  in  the  ApoUOj  was  called  to 
prove  the  negligence  of  the  captain  and  crew.  He  was  proceeding  to  state 
their  negligent  conduct  at  an  earlier  part  of  the  day,  on  which  the  accident 
happened,  but — 

Abbott,  C.  J.,  held,  no  evidence  could  be  given  of  a  specific  negligence, 
which  was  not  the  ground  of  the  present  action. 

This  witness  was  then  asked  who  had  the  charge  of  the  watch  at  the  time 
the  ship  was  vrrecked.  He  stated  tliat  it  was  the  second  mate ;  and  that  he 
had  both  before  and  after  the  wreck  heard  the  captain  say,  that  the  second 
male  was  wholly  incompetent  to  have  the  charge  of  the  watch. 

ScarUit  objected  to  these  statements  of  the  captain  being  received  in  evi- 


Abbott,  C.  J.  I  must  receive  this  evidence.  The  captain  leaves  the  ship 
in  Ae  charge  of  a  person  he  himself  considers  incompetent :  this  is  certainly 
evidence  of  negligence  on  his  part 

Evidence  was  given,  that,  for  some  hours  before  the  wreck,  the  ship  was  in 
TabU  Bajff  and  no  soundings  were  made,  nor  look-out  kept.  This  was  con* 
finned  by  many  witnesses.  Evidence  was  also  given  of  the  expense  and 
^jm-t  *loss  incurred  by  the  plaintiff  in  consequence  of  the  wreck  of  the  ship. 

J       A  witness  was  then  called,  who  stated  that  he  had  been  a  master  in 
Ule  nary  for  seventeen  years. 

TbfB  plaintiff's  counsel  wished  to  ask  him,  as  a  man  of  experience  in  nauti- 
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cal  matters,  whether,  suppoBing  the  fiicts  ai  proved  to  have  occurred,  they 
showed  negligence  in  the  captain. 

Scarlett  objected ;  butp— 

Abbott,  C.  J.,  held,  that  the  plaintiff's  counsel  might  atate  to  the  witness 
what  had  been  done,  and  might  ask  him  if  an  officer  of  competent  skill  would 
have  done  so. 

The  defence  was,  thai  there  was  no  negligence ;  and  to  prove  this,  the  cap* 
tain,  chief-mate,  and  some  of  the  crew  (having  been  released)  were  called. 

Abbott,  G.  J.  Left  the  case  to  the  jury,  on  the  question  of  negligence,  or 
no  negligence. 

Verdict  for  the  plaintiff;  damages,  120/ 

The  Jittomev  General^  Gumey,  and  Jardine^  for  the  plaintiff. 

Searlettt  AdSaa^  and  Parker  for  the  defendant. 

[Attomies— -il/ar/tneau  and  Dimnet.] 


•COURT  OF  COMMON  PLEAS   t*« 

sittings  in  HIMRY  term,  in  LONDON. 

BBFORE  LORD  CHIEF  JUSTICE  GIFFOBD. 


afiWELL  and  BRET,  Assignees  of  Sarah  and  James  Wright,  v.  STUBBS 

and  HANCOCK. 

If  ID  coDvertation  th«  opposite  party  itates  the  contenta  of  a  written  paper,  70a  may  giro 
auch  his  declaration  in  eYideoce,  without  producing  the  paper. 

If'a  wiinees  has  given  a  note  jointly  with  others  for  s  sum  of  money  to  indemnify  the 
defendant  in  the  action,  and  his  name  haa  been  erased  from  the  note  by  consent  of  ali 
partiea  to  it,  hie  competency  ia  reatored,  and  he  may  be  ezamined  for  the  defendant. 

The  plaintiffs  were  assignees  of  the  hankrupts,  who  had  been  hatters,  and 
brought  the  present  action  to  recover  123/.,  as  money  had  and  received,  to  the 
ufie  of  the  bankrupt's  estate.  There  were  the  common  money  counts.  Plea 
—General  issue. 

The  case  opened  was,  that,  before  the  bankruptcy,  Messrs.  PhUipt  and  Dean 
had  bought  a  quantity  of  hats  of  the  bankrupts,  to  take  to  South  Jlmerica ; 
and,  after  the  bankruptcy,  h^d  remitted  123/.  to  the  defendants  for  them  to  pay 
to  the  estate.  The  coiQmission  was  put  in,  and  the  petitioning  c«editor*a  debt. 
The  trading  and  act  of  bankruptcy  were  proved  by  the  proceedings  under  the 
commission,  no  notice  to  dispute  them  having  been  given  under  the  ataiute  of 
40  Gto.  3,  c.  121. 

jPe//,  Serjt,  asked  the  solicitor,  who  produced  the  proceedings,  whether  one 
o{  the  plaintiffs  had  not  told  him,  that  he  held  a  note  of  Messrs.  PkUip»  and 
Dual  for  100/.,  part  of  this  123/.T 

Vaughath  Se^t.,  objected,  that  the  witness  could  not  be  aaked  tho  oonten^ 
of  the  note. 
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QiFTOKD,  C.  J.    They  may  certainly  ask  any  thing  that  either  of  the  plain- 
tifiaaid. 

^.^  *The  witness  stated  that  one  of  the  plaintiflTs  had  so  told  him.  Mr. 
-'  Dean  was  then  called :  he  was  asked  on  voir  dire^  by  Mr.  Seijt.  Petlf 
whether  he  had  not  given  a  note  for  100/.,  part  of  this  sum,  as  a  collateral 
security,  in  case  the  plaintifls  failed  in  this  action.  The  witness  stated  that  be 
had  given  such  a  note,  but  that  his  name  had  been  erased  from  the  note  by 
consent  of  all  the  parties,  but  that  he  had  had  no  release.t 

GiFFORD,  C.  J.  If  his  name  has  been  erased  from  the  note  by  consent  of 
mU  parties,  he  is  a  competent  witness. 

The  witness  proved  the  payment  of  the  money  to  the  defendants,  for  the 
plaintiflTs. 

The  defence  was,  that  the  defendants  had  paid  the  money  over  to  the  bank* 
rupts,  and  that  the  assignees  aflerwards  consented  to  dischaige  the  defendants 
from  their  liability,  and  receive  the  money  from  the  banknipts.  It  was  admits 
ted,  however,  that  he  had  never  paid  it  oveh  This  defence  failing  in  proof, 
there  was  a 

Verdict  for  the  plaintiff,  for  123/. 

Vaughan,  Serjt,  and  Stephen^  for  the  plaintiff. 

Pdl^  Seijt.,  for  the  defendant. 


The  Right  Honorable  Sir  Robert  Oifford,  Knight,  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  was  created  a  peer  by  the  style  and  title  of  Barou 
Giffordt  of  Si,  Leonard*8,  in  the  county  of  Devon. 

t  On  voir  dirt,  eouniel  are  allowed  to  ask  a  witneaa  as  to  theeonteota  of  written  papers, 
le  show  him  incompetent. 


•75]  ^SITTINGS  AT  WESTMINSTER. 

BEFORE  LORD  CHIEF  JUSTICE  QIFFORD. 


EVEREST  t;.  WOOD. 

Trover  for  bvicka.  Evidence  that  men  fetched  tbem  away,  laving  they  were  ordered  by 
the  defendant ;  and  evidence  that  the  cart  they  took  them  in  naoon  it  the  same  name aa 
the  defendant's,  ia  not  evidence  to  go  to  the  jury,  that  the  defendant  took  them  away. 

TnoTBR  for  bricks.  Plea — General  issue.  The  plaintiff*  in  this  case  proved 
hb  property  in  the  bricks,  having;  taken  an  assignment  of  them  from  a  former 
owner  of  them,  and  also  the  value  of  them. 

To  prove  conversion,  a  witness  stated  that  some  men  fetched  away  the  bricks 
in  a  eart ;  and  on  his  asking  them  why  they  did  so,  they  said  they  were  ordered 

b2 
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try  their  mastert  Mr.  fFood,  The  witness  also  stated  that  the  name  **  Jamei 
Wood^*  was  painted  on  the  cart  Another  witness  proved  that  he  served  a 
demand  of  the  bricks  on  the  defendant. 

Lord  GiFFOBD,  C.  J.  What  the  men  said  is  no  evidence  against  the 
defendant ;  and  the  name  **  Jamet  fFood*^  on  the  cart  mi^ht  be  the  name  of 
any  other  **  James  ff^ood.**  There  is  no  evidence  to  connect  the  defendant 
with  the  transaction :  I  must  nonsuit  the  plaintiff. 

Plaintiff  nonsuited* 

Vaurhan^  Serjt,  and  Plaits  for  the  plaintiff. 
Ta£iyf  Serjt.,  and  Comyrif  for  the  defendant 

[Attomies — Carpenier  and  Shqipard.] 


•GOODMAN  V.  LOVE.  [ne 

The  defendant  hsTing  contracted  to  rebuild  a  honae,  employed  the  plaintiff  to  do  the  brick- 
lajrer*8  work.  The  owner  of  the  hoaae,  who  had  paid  neither  of  them,  ia  a  competent 
wjtneaa  lo  prove  that  the  plaintiff  did  the  work. 

AssuMPsrr  for  work  and  labor,  with  the  common  money  counts.  Plea — 
General  issue. 

The  case  opened  for  the  plaintiff  was,  that  the  defendant,  having  contracted 
to  rebuild  a  public  house  called  the  Blue  Poete^  employed  the  plaintiff  to  do 
the  bricklayer's  work. 

To  prove  that  the  plaintiff  had  done  the  work,  his  counsel  called  the  owner 
of  the  Blue  PoeU^  who  had  not  paid  any  one  for  the  work. 

Vaughauy  Serjt,  objected  that  this  witness  was  incompetent  because  he  was 
to  prove  that  work  had  been  done  at  his  house,  and  that  some  one  else  (die 
defendant)  was  liable  to  pay  for  it 

Lord  GiFFonn,  C.  J.  The  witness's  interest  is  equal,  for  the  witness  is 
liable  to  pay  some  one,  and  he  is  indifferent  whether  he  pays  the  plaintiff  or 
the  defendant 

Verdict  for  the  plaintiff,  for  170/.    > 

PdU  Serjt.,  and  Storke,  for  the  plaintiff. 
Vaug/utth  Seijt,  for  the  defendant 

[Attomies — Carloi  and  Jones.] 
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•SITTINGS  IN  LONDON. 
BEFORE  LORD  CHIEF  JUBTICE  GIFFORD. 


SAW80N  el  aL  Aisigiieefl  of  WILKINSON  9.  H  AIOH,  Executor  of  H  AIOH. 

SmUt,  that  a  letter  written  by  •  btnknipt  Bbortly  after  abaentiog  himaelf  from  home,  ia 
eridence  to  ahow  bia  motive  in  going,  but  not  to  prove  the  not  of  bia  abaence. 

AsfUKPBiT  for  goods  sold  by  the  bankrupt  to  the  defendant's  testator. 

No  notice  had  been  given  of  the  defendant's  intention  of  disputing  either 
the  trading,  petitioning  creditor's  debt,  or  act  of  bankruptcy. 

The  solicitor  to  the  commission  put  in  the  commission  and  proceedings 
mder  it  The  commission  was  dated  6th  Septr.^  1822.  The  petioning  credi- 
tor's debt  was  clearly  proved  by  his  deposition  under  the  commission.  The 
proof  of  the  act  of  bankruptcy  was  also  from  the  deposiuons  under  the  com* 
mission.  A  wimess,  named  LUweliyn  deposed,  that  the  bankrupt  made  aii 
appointment  to  meet  the  witness  on  the  3rd  of  •/t//y,  1822,  to  settle  an  account 
in  which  the  hankrupt  was  interested,  but  on  which  the  bankrupt  owed  nothing, 
and  that  a  letter  (annexed  to  the  deposition)  was  received  from  the  bankrupt, 
stating  that  urgent  business  obliged  him  to  go  to  France*  This  leuer  had  an 
inbnd  post  mark,  but  no  foreign  one ;  the  postage  charged  on  it  was  one 
•hiliing. 

Another  letter  from  the  bankrupt  was  read,  it  was  dated  August^  1822,  it 
slated  that  for  fear  of  being  arrested,  he  should  be  obliged  to  remain  in  Parii. 

Vaughan^  Serjt.,  objected  that  this  letter  was  not  evidence  ;  and  if  it  was, 

the  whole  amonnted  to  nothing ;  for  though  the  motive  of  a  bankrupt's  absenop 

might  be   proved  by  his  letters,  the  fact  of  his   absence  could  not  be  so 

*7ai   *P^^^  *  ^"^  ^^^  almost  every  thing  is  to  be  proved  by  the  bankrupt's 

^  letters,  though  not  a  word  of  it  could  be  proved  by  his  evidence. 

PeU^  Serjt.,  contra^  the  objection  is,  that  the  bankrupt  cannot  be  permitted 
to  say,  **  I  was  absent  at  such  a  particular  time,"  though  he  might  declare  his 
motive  for  his  absence  ;  but  here  Llewellyn  proves  his  absence  .in  July^  and 
his  letter  in  August  shows  that  he  was  absent  to  avoid  his  creditors ;  and  cited 
Mwlin  ▼.  £yloe^  2  Str.  809,  and  Bateman  v.  Bay  lie,  5  T.  R.  512. 

Lord  GiFFORD.  Supposing  that,  instead  of  the  deposition,  a  witness  had 
proved  that  the  bankrupt  had  said  that  he  was  absent  at  Faris  to  avoid  his 
creditors,  would  that  be  sufficient  T 

Pe//,  Seijt.,  answered  in  the  negatii^e. 

Lord  GiFFOKO.  The  allowing  the  letter  as  proof,  would  at  once  let  in  the 
bankrupt  to  prove  his  own  act  of  bankruptcy. 

F,  Folioekf  contended,  that  there  was  at  least  evidence  to  go  to  the  jury  of 
an  act  of  bankruptcy,  for  they  had  evidence  that  the  bankrupt  did  not  keep  his 
appointment,  and  a  letter  in  excuse  sent  from  a  distant  place,  as  appears  by  the 
etaige  of  a  shilling  for  postage.  In  order  to  prove  a  man  out  of  London,  it  is 
not  necessary  to  call  a  person  who  saw  him  in  some  other  place :  if  a  letter  in 
the  hand-writing  of  the  person  is  received,  bearing  the  post  mark  of  any  other 
place,  a  jury  may  fairiy  presume  that  the  writer  is  at  that  place. 

Vaugkan,  Serjt,  contended,  that  thera  was  not  a  $cinliUa  of  evidence  of  the 

set  of  ^okruptey,  except  the  letters.     If  the  plaintiffs  fix  the  date  of  the  act 

togi  of  bankruptcy  at  the  time  of  the  breach  of  appointment,  in  July,  *then 

'I   that  absence  is  explained  by  the  first  letter,  which  states  that  the  reasoa 
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of  it  was  urgent  business ;  if  they  fix  the  date  of  it  in  August^  then  there  is 
only  the  last  letter  to  prove  both  the  fact  of  absence,  and  the  motive  for  it 

Lord  GiFFORD.  The  letter  in  Auguit^  is  too  distant  from  the  breach  of 
appointment  in  July  to  be  considered  as  explaining  the  motive  of  that  absence. 
There  was  a  case  at  Exeter^  in  which  a  bankrupt's  declaration,  made  a  day  or 
two  after  his  absenting  himself  from  home,  was  admitted  as  evidence  of  the 
motive  of  the  absence ;  but  there  was  considerable  difficulty  in  getting  the 
declaration  admitted  in  evidence,  though  so  very  near  in  point  of  time. 

The  plaintifTs  counsel,  to  carry  the  case  further,  called  a  witness,  who  stated, 
that  in  Jfdy^  1822,  he  called  three  times  at  the  bankrupt's  oounting*house ;  he 
could  never  see  him,  but  always  saw  the  bankrupt*s  brother. 

Vaughan^  Serjt.,  objected,  that  there  was  no  proof  that  his  brother  was  his 
agent 

PdU  Serjt,  the  witness  goes  three  times  to  make  inquiries  at  the  place 
where  the  business  was  carried  on.  The  answer  of  the  person  at  the  place  is 
evidence  as  to  whether  the  person  inquired  for,  is  at  home  or  not ;  vaiud 
quaniwn. 

Lord  GiFFORD.  Thought  it  admissible,  and  gave  VaughaJh  Serjt.,  leave  to 
move  to  enter  a  nonsuit,  if  the  Court  should  think  the  proof  of  the  act  of  bank* 
ruptcy  insufficient 

The  plaintiff's  counsel  saying  that  their  attention  had  never  been  called  to 
the  proof  of  the  act  of  bankruptcy,  on  the  proceedings  under  the  commission— 

Lord  GiFFORD.  Observed,  that  it  was  oflen  supposed  *that  when  no  r,gQ 
notice  was  given  of  disputing  the  act  of  bankruptcy,  it  was  intended  to  be  '- 
admitted ;  but  the  truth  was,  that  the  only  difference  made  by  the  act,  was, 
that  the  depositions  were  made  evidence,  where  there  was  no  notice  to  dispute ; 
but  upon  the  depositions,  as  good  an  act  of  bankruptcy  must  be  shown  as  if 
there  was  notice,  and  witnesses  called  to  prove  the  act  of  bankruptcy. 

To  prove  the  debt  for  which  the  action  was  brought,  a  witness  proved  that 
the  defendant  admitted  it 

The  defence  was,  that  the  supposed  admission  was  made,  while  a  negotiation 
for  a  compromise  was  pending.;  but  this  was  not  made  out  in  proof. 

Verdict  for  the  plaintiffs. 

Pili,  Serjt,  and  F.  Pollock,  for  the  plaintiff. 

Yaughanf  Serjt,  and  Evans,  for  the  defendant 

[Attomies-Wifltmes  and  dark.'] 


HILL  V.  SANDERS. 

In  aetion  of  covenant,  in  setting  oat  the  deed*  if  the  word  "an,"  is  written  inetMid  ef 
"one;*'  and  the  name  *' BuH'*  written  instead  of  **  Burt  :**  these  are  not  fatal 
variances.  Nor  is  the  stating  a  lease  to  be  for  SI  years,  and  proving  it  to  be  21  yean 
determinable  at  the  option  of  either  party  at  the  end  of  7  or  14  years.  If  the  defisndast 
alleges  a  seisin  in  fee  by  it,  and  the  plaintiff  in  the  replication  traverse  the  plea,  h«  is  at 
liberty  to  show  that  A.  had  only  an  estate  for  life,  and  need  not  reply  that  specially. 

This  was  an  action  of  covenant  for  rent  Pleas— Afler  oyer  of  the  deed  ; 
let,  Aon  eaifaeium;  2ad,  A  plea,  which  had  been  tlemurred  to;  3rd,  That 
the  plaintiff  was  entiUed  only  in  right  of  his  wife,  who  had  died  without  issue, 
whereby  John  Acton,  her  heir  at  law,  had  become  seized ;  4th,  That  do  vent 
due  to  the  plaintiff. 


80] 


1  Caerikgton  &  Patke.  57 


ITie  exeention  of  the  deed  having  been  proved,  it  was  read ;  it  was  a  lease 
for  twenty-one  years,  of  lands  at  aenbury^  from  the  plaintiff  and  his  wife  to 
the  defendant. 

The  defendant's  counsel  checked  it  with  the  reoord,  whose  it  was  set  out  as 
die  oyer;  and — 

^.  ^      *E,  LawtM^  objected,  that  ^  an'*  was  written  for  **  one ;"  and  the  name 
J  *'  BurP*  was  written  for  **  Buri^^^  the  t  not  being  crossed,  which  he  con- 
tended were  fatal  variances. 

These  objections  were  overruled  by  the  Lord  Chief  Justice. 

ZoiMt,  Seiju,  then  submitted,  that  the  plaintiff  must  be  nonsuited  on  the 
gnmnd  of  variance,  because  the  demising  parties  were  stated  on  the  record  \m 
be  the  plaintiff  and  his  wife :  now  tliis  was  hot  supported,  because  a  feme- 
covert  cannot  be  a  demising  party ;  therefore,  in  construction  of  law,  this  is 
only  the  demise  of  the  husband  alone,  and  cited  the  case  of  Arnold  v.  Revolt^ 
(I  Brod.  ^  B.  443.)  In  that  case  a  nonsuit  had  been  directed,  because  the 
kase  was  from  the  husband  and  wife,  and  was  stated  on  &e  record  to  be  the 
lease  of  the  husband  only.  But  the  court  set  aside  the  nonsuit  on  the  ground, 
that  in  law  it  was  the  lease  of  the  husband  only,  and  therefore  the  leg^  effect 
bad  been  properly  stated. 

The  learned  Serjeant's  next  objection  was,  ^at  the  deed  in  evidence  was  a 
lease  for  twenty-one  years,  determinable  at  the  end  of  seven  or  fourteen  years, 
at  the  option  of  either  party.  The  lease  declared  on  was  only  stated  to  be  a 
lease  for  twenty-one  years. 

Lord  GiFFOBD,  C.  J.  I  diink  that  will  do ;  and  if  there  bi  any  thing  in  the 
other  objection,  it  is  on  the  record,  and  you  may  move  in  arrest  of  judgment* 

Lawu^  Serjt,  addressed  the  jury  for  the  defendant,  and  stated,  that  the 
plaintiff's  wife  took  under  the  wiU  of  Mrs.  Brook}  and  that  the  property 
descended  to  Mrs.  HiWs  heir  at  law,  on  her  death. 

A  wimess  produced  the  original  will  of  Mrs  Brooke  from  the  registry  of  the 
cg2i  diocese  oiWorcuter;  it  was  *dated  Nov*  7,  1785:  the  property  was 

•■  devised  by  it  to  Mrs.  HUl^  by  the  name  of  Nancy  Acton, 

A  witness  produced  examined  copies  of  the  parish  registers  of  T^ver/on,  to 
prove  the  burials,  of  Mrs.  Brook  in  1787,  and  of  Mrs.  SUl^  in  1817. 

In  reply,  the  plaintiff's  counsel  called  a  witness,  who  proved  and  put  in  a 
deed,  dated  24th  of  ./tme,  1794. 

Tlus  was  the  marriage  settlement  of  Mr.  and  Mrs.  HUl;  in  this  an  estate 
fer  life  in  the  premises  in  question  was  limited  to  the  plaintiff,  aAer  the  deadi 
ef  hii  wife. 

Lttwes^  Serjt.,  objected,  that  after  they  had  proved  a  seizin  in  fee  by  desoent, 
the  plaintiff's  counsel  ooBld  not  produce  evidence  of  a  particular  interest,  with- 
out replying  it  on  the  record. 

Loid  GiFFORO,  C.  J.  They  may  show  that  Mrs.  Bill  was  not  seized  in 
fee,  for  they  txaverse  your  plea.    In  my  opinion  the  plaintiff  had  made  out  his 


Verdict  for  the  plamtiff. 
Vmighan^  Serjt,  and  Rutaei^  for  the  plaintiff. 
Zaipet,  Seijt.,  and  E.  Lawt$^  for  the  defendant 

[Attoniie»— £K0  and  BomJUUU] 
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OXFORD  SUMMER  CIRCUIT. 


1823. 


BEPOBE  MR.  JUBTICE  PARK,  AND  MR.  BARON  BULLOCK 


ABINGDON  ASSIZES. 
BEFORE  MR  BARON  HULLOCK. 


REX  V.  BENJAMIN  MU.LIN6T0N. 
Ezpenaes  of  witnen  going  to  identify  stolen  property  dieallowed. 

This  prisoner  was  convicted  of  stealing  a  horse.  Kigby^,  in  applying  for 
the  expenses,  asked  to  be  allowed  for  witnesses  going  from  Compton^  in 
SomertettMre,  to  Easthamptteady  in  Berkthire^  to  identify  the  horse,  soon 
after  the  prisoner  was  apprehended,  in  addition  to  the  usual  charges. 

HuLLOCK,  B.  I  have  no  power  to  allow  those  charges.  I  can  only  allow 
the  expenses  of  the  prosecution.! 

t  The  etatate  of  58  Gm.  3,  r.  70,  empowers,  in  proeecottoni  for  felony,  the  Court  to 
tllow,  at  the  request  of  the  prosecutor,  or  of  any  person  subp^naed  or  bound  over  to  givo 
evidence,  or  of  any  person  wbo  has  been  instrumental  in  the  apprehension  of  the  prisoner, 
**  the  costs  of  preferring  the  indictment  or  indictments,  and  a  reasonsble  sum.  or  pume, 
to  reimburse  the  prosecutor,  and  witnesses  or  persons  concerned  in  spprehending,  for 
their  expenses  in  preferring  the  indictment,  and  otherwise  carrying  on  the  prosecution; 
and  also  to  compensate  the  prosecutor,  witnesses,  and  persons  concerned  in  the  appre- 
hending, for  their  trouble  and  loss  of  time  in  such  spprehension  and  prosecution  as  afore- 
said."  By  i  5,  the  expenses  lb  persons  apprehending  are  to  be  paid  by  the  eherifi*.  And 
by  %  6,  expenses  «o  proeecators  and  witnesses  are  to  be  paid  by  the  treasurer  of  tho 
county. 
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•REX  V.  THOMAS  SIMMONDS. 


rbooffii  the  ooansel  for  the  protecation  it  not  h^und  to  call  eim  witne«  whoM  name  i» 
OQ  iM  baek  of  the  indictuiant,  the  judge  will  aomatimea  call  thoaa  (wiittad  to  he  called 
by  the  proaecotioD. 

Tbd  priaoner  was  indicted  for  stealing  a  mare.    When  the  eonnsel  for  his 
pmecntion  had  closed  his  case— 

HuixocK,  B.     Observed,  that  there  was  the  name  of  another  witness,  (who 
had  not  been  called,)  on  the  back  of  the  indictment 

The  counsel  for  the  prosecution  declined  calling  him. 

EvLLOCK,  B.     Though  the  counsel  for  the  prosecution  is  not  bound  to  call 
every  wimess,  whose  naiue  is  on  the  back  of  the  indictment,  it  is  usual  for  him 
to  do  so:  and  if  he  does  not,  I,  as  the  judge,  will  call  the  witness,  that  tha 
pnaoner*8  counsel  may  have  an  opportunity  of  cross-examining  him.t 
^J     *The  witness  was  then  called  by  the  counsel  for  the  prosecution. 

Verdict — Guilty» 

Shqiherdt  for  the  prosecution. 

Carringtant  for  the  prisoner. 

[Attomies  ^—  and  /Vaiiibfm.] 

t  In  the  eaae  of  Sex  ▼.  SobeH  Wkithread,  C.  B.,  June,  1823,  for  larceny,  (M.  S.,) 
AlUf,  for  the  proaeeution,  ooiitied  to  call  an  apprentice  of  the  proaecutor,  who  had  been 
ioipucaied  in  the  theft,  and  waa  examined  at  the  police  office,  and  before  the  grand  jury, 
•od  wiioae  name  waa  on  the  back  of  the  indictment.  Andrewe,  for  the  priaoner,  con* 
tended,  that  the  wiineaa  ought  to  be  called,  aa  he  waa  on  the  back  of  the  indictment. 
AUn  refuaed  to  call  him,  aaying,  that  the  priaoner'a  counael  might  himaelf  call  him  if 
ht  caoee.  Holnyd,  J.,  and  Burromgh,  J.,  held,  that  the  proaecutor'a  counael  are  not 
Innd  10  call  all  the  witnesaea,  whoae  namea  are  on  the  back  of  the  indictment,  merely  to 
let  the  other  aide  croaa>eiamine  them.  The  witneaa  waa  not  called  at  all.  However,  at 
the  Wereetier  Sum.  Aaa.  1823,  Park,  J.,  in  the  caae  of  Sex  v.  John  Taylor,  for  larceny, 
called  all  the  witneaaea  on  (he  back  of  the  indictment,  whom  the  proaecutor  had  not 
called,  merely  to  allow  the  priaoner'a  counael  to  croaa-examine  them.  It  aeema  more 
coadueive  to  the  diacovery  of  truth,  to  call  every  one  who  haa  ever  been  a  witnesa  in  the 
caae,  than  to  allow  the  proaecutor  to  aelect  hia  witneaaea,  and  keep  back  any  one  whom 
ka  cooaidera  unfavorable  to  hia  proaeeution.  Aa  to  the  priaoner'a  counael  calling  them, 
ia  general  ho  would  be  very  unwiae  to  riak,  aa  ki§  wiineaa,  any  man  who  haa  ever  been 
liMKight  of  aa  a  witoeaa  io  aapport  of  the  proaeeution. 


REX  V.  SARAH  PITCHER. 


Oa  iodietmeDt  of  a  female  priaoner  for  atealing  from  the  peraon,  in  a  houae,  you  cannot 
aak  the  proaecutor,  in  croaa'Cxaminat' 
paaaed  between  him  and  the  priaoner 


aak  the  proaecutor,  in  croaa'Cxamination,—'*  whether  at  that  houae  any  thing  improper 
ed  between  him  and  the  priaoner  f  *' 


Tan  prisoner  was  indicted  for  stealing  the  prosecutor's  watch  from  his 
penoQ. 

The  prosecutor  stated,  that  the  prisoner  stole  his  watch  from  him,  at  a  house 
near  itfseof  Heaih  race-course. 

hi  the  cross-examination  of  the  prosecutor,  he  admitted  that  he  walked  with 
the  prisoner  on  A$eoi  Heath  race-course,  and  that  he  had  never  seen  her  before ; 
tbat  they  went  together  to  a  house,  not  a  public  house,  into  which  he  ha^ 
Mver  been  before,  and  of  which  he  knew  not  the  occupier.  At  this  house  he 
tiwited  thai  he  kwt  his  watch« 
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The  prisoner's  counsel  wished  to  ask  him,  if  ^  at  that 'house  any  thing  r^g^ 
improper  passed  between  him  and  the  prisoner  T**  ■- 

HuLLOCK,  B.,  held,  that  the  question  ought  not  to  be  putt 

Verdict— Not  Guiltjr. 

Higby^  for  the  prosecution. 
CktrHngtwn^  for  the  prisoner. 

[[Atlomies  -— ^  and  Prankum.'] 

t  The  law  as  to  what  qtMstiona  tnav  be  asked  in  cross-examination,  the  answets  to 
which  have  a  direct  tendencjr  to  degrade  tbe  witness,  is  verv  obscurely  laid  down  in  the 
boolLs:  and  if  they  are  permitted  to  be  aaiied,  there  is  equal  obscurKy,  whether  the  wit- 
ness shall  be  excused  from  answennff.    As  to  whether  a  witneee  i§  eempellahle  to  aiuwet 
degradinff  questions,  in  tbe  case  of  Cooke,  and  the  case  of  Sir  John  Fretnd,  for  hieh  tres- 
■on,  Trebjft  C.  J.,  laid  down,  that  a  witneaa  ianot  bound  to  anawer  questions  **  that  will 
subject  him  to  penaltiea  oi*  infamy."   In  Layer* e  ease  the  Judges  sppear  to  be  of  the  same 
opinion.     All  these  cases  are  reported  at  Hirge  in  the  sfate  trials.    As  to  what  ouettiomt 
witl  he  allowed  to  be  j^t  :   In  the  case  of  Madbride  v.  Maebride,  4  Esp.  Rep.,  wbich  was 
an  sciion  of  attuwipett,  a  female,  who  had  proved  the  plainfiff*s  demsnd,  was  cross-exam- 
ined ss  to  whether  she  was  not  in  keeping  of  the  plamtifT;  and  Lord  Alvanley  overruled 
the  question,  on  the  ground  that  a  witness  cannot  be  asked  Questions  to  degrade  bis  char- 
acter :  and  in  Eex  v.  Lewie,  4  Esp.  Rep.  which  waa  an  indictment  for  an  assault.  Lord 
Bllenborough  Would  not  permit  the  proaectttor  to  be  aaked  whether  he  had  been  in  tbe 
house  of  correction.    However,  on  the  other  hand,  there  are  tbe  cases  of  the  King  v.  E, 
Edwarde,  4  Ter.  Rep.  440,  and  that  of  Dr.  Wateom,  tried  at  bar  for  high  treason.    The 
first  was  an  examination  of  peraons  who  were  tendered  as  bail  for  the  prisoner,  who  was 
charged  with  a  larceny.    The  Court  sllowed  one  of  them  to  be  asked,  it  he  had  ever  stood 
in  the  pillory  for  perjury ;  and  in  the  latter  case  Mr.  WethereU,  for  tbe  prisoner,  asked  a 
witness  named  Caetlee,  all  sorts  of  degrsding  auestions.    In  practice,  the  asking  of  ques- 
tions to  degrade  the  witness  is  regulated  by  tne  discretion  of  the  learned  judge,  in  each 
particular  case:  for'in  the  case  ot  Rex  v.  John  Barnard  et  al.  {infra,)  an  accomplice  waa 
asked,  (unchecked  by  the  learned  Baron,)  whether  he  had  ever  been  charged  with  felony  f 
how  manv  times  f  whether  he  had  been  charged  with  uttering  counterfeit  coin  7   with 
stealing  clothes  f  with  stealing  fowls  f  and  whether  he  had  not  been  in  jail  at  Gloucester  f 
and  flogged  at  Wantage?  to  each  of  which  questions  the  witness  very  reluctantly  gave  a 
distinct  anawer,  admitting  nearly  the  whole  of  them.    This  man,  it  may  be  said,  was  an 
accomplice,  and  therefore  more  open  to  attack.    But  in  Rex  v.  Jamee,  Gilrov  and  Dennis 
Englinh,  Stafford  Lent  Ass.   1823,  before  Boeanquet,  Serjt.,  the  counsel  for  tne  prisoners, 
who  were  indicted  for  highway  robbery,  was  allowed  to  aak  a  witneaa,  who  ataied  that  he 
had  been  a  constable,  whether  ho  had  not  been  turned  out  of  ofiice  for  misconduct  towards 
a  priaoner  f  which  he,  very  much  againat  his  inclination,  admitted.    A  question  which,  if 
answered  either  way,  will  benefit  your  client,  ia  alwaya  a  queaiion  worth  putting.     The 
queation  in  the  principal  caae  appears  to  be  of  this  kind.    It  waa,  *' whether  at  the  house 
any  thing  improper  passed  between  him  and  the  prisoner  ?"   If  he  said  **  vea.'*  it  degraded 
him  with  the  jury  :  if  he  aaid  *'  no,"  nobody  who  heard  the  caae  would  believe  it ;  nod  it 
would  shake  his  seneral  credibility.    If  overruled,  it  induced  the  jury  to  believe  that  such 
was  the  fact,  auathat  the  prosecutor,  if  allowed,  Would  have  admitted  it. 


REX  V.  JOHN  BARNARD,  JOHN  FARMER,  and  JOHN  BED-    ._. 

FORD.— For  a  Buiglary*  l^^ 

Moving  to  admit  king^a  evidence. 

Corroboration  of  accomplice' a  evidence  need  not  be  •■  ssei|  ntatsHal  jloint. 

III  this  case,  before  the  bdl  was  presented  to  ihe  Grand  Jurj,  Shepherd 
■tated  to  the  Court,  that  he  had  read  over  tbe  depositionB  taken  before  the  Ma|r. 
fstrate,  and  that  in  his  opinion  there  was  not  snflicient  evidence  against  the 
prisoners,  without  admitting  an  accomplice  named  IkrhtfU  as  king's  evidenott. 
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HinxooK,  B.    Let  it  be  8o.t 
^n      *The  bill  haTuig  beea  lbuDd«  the  aieeoioplice  was  called  for  the  prose* 
-'  cotion,  and  a  good  deal  shaken  in  his  crosA-examinadon ;  but  was  coq-« 
finned  on  seyeral  material  points,  by  other  witnesses. 

HraxocK,  B.,  in  summiiig  upa  said,  that  he  would  never  advise  a  jury  to  find 
prisonera  gdlty,  on  the  evidence  of  an  accomplice  without  corroboration ;  hot 
it  was  not  necessary  that  he  should  be  corroborated  on  eeery  material  point,  as, 
then,  his  evidence  would  be  superfluous-;  but  he  must  be  confirmed  in  such, 
and  BO  many  material  ponitB,  as  to  convince  the  jury  that  his  statement  was  the 
tru(h4 
*891      *VeidH?t-p-»Guilty ;   against   Bamatd  and  Ftarmet^    Btdfwd  not 

ShepkttA^  for  tbe  proseoutioii* 
BkhenOf  for  the  prisoner  Barnard. 
Carrington^  for  the  prisoner  Farmer^ 
^g^t  for  the  piisoner  Bedford* 

• 
[ittotney  for  piisoner  Barnard^  Lbyd^  for  the  other  two  /Votiibifii.], 

t  Tke  «n  to  ^t  an  MeompUcs  admitied  king'fe  eridence,  is^beibre  you  present  your 
bill  to  ibe  Graid  Jorf  •  to  get  your  ceoiieel  to  reed  OTer  the  depositione :  be  then  in  coort 
•laiei  to  the^  Judges  that,  baving  reed  them  over,  bo  oonceivee  he  cannot  lafoly  go  on, 
onleN  A.  B.',  one  of  tbe  prisoners,  is  admitted  king's  evidence.  If  this  is  granted,  wbieh. 
is  almost  a  matter  of  ooaree,  tbe  attorney  gets  an  order  from  tbe  clerk  of  assize,  directins 
the  jailer  to  take  the  kiog'a  evidence  before  the  Oraod  Jury  t  yon  then  present  your  bill 
to  tils  Grand  J.ory  in  tbe  usual  manner. 

\  I  apprehend  that  a  king's  evidence,  being  a  09sif>efsfil  witness,  a  jury,  if  they  believe 
hm.  may  hgaii'9  convict  on  bis  evidence  unconfirmed  ;  though  the  Jud^  alwava  advises 
tiieni,  Doder  such  circumatancea,  to  aequit.  In  modern  practice,  no  conviction  tsKes  place, 
wiibottt  some  confirmation  of  tbe  king's  evidence,  la  Bez  v.  Budd,  Cowp.  Rep.  336, 
Lord  ManMjUld  saya,  that  *'  though  these  witnesses  are  clearly  competont,  tbeir  single 
leitimooy  is  aeMam  done  iufieiettt  for  a  jury  to  convict  upon.*'  In  Jordavn  v.  LatUtrookt 
7  Tar.  R^.  609*  Gro94,  J.,  cites  tbe  case  ot  Rex  v.  Atwood  et  a!.,  before  Buller^  J.,  Somr 
flwtf  Summer  Awrn^  1787 ;  where  the  prisoners  were  convicted  of  a  robberj,  on  tbe  evt* 
deoce  enlw  of  an  accomplice,  uncoufirmed  by  any  other  witneaa,  as  to  tbeir  identity.  In  I 
Hale,  P.  C.  303,  in  the  caae  of  Sex  v.  Tonge^  lor  high  treason,  tbe  Judges  held  that  an 
•ccoBiplice  wan  a  ooaipetent  witneaa  to  be  one  of  tbe  two  witnesses  to  prove  high-treason, 
sad  that  tbe  jury  may,  as  in  other  casea,  conaider  of  the  credit  of  witneases.  By  1  Hale, 
P.  C.  304  and  305,  it  appeara  that  Mary  Price  was  convicted  of  clipping  the  coin,  on  the 
eyidenee  of  accomplices  only ;  aa  was  shortly  afterwards  a  person  named  Hyde,  for  a 
l^igbway  robbery.  A  leading  modem  case  on  this  subiect  is  Rex  v.  Swallow  and  others, 
Mwre  a  special  commiaaion  at  York,  in  1813 ;  there  TAosiaon,  B.,  laid  down,  that  if  an 
•ecomplice  giving  evidence  against  several  prisoners,  is  confirmed  as  to  some  of  the  pris- 
oDcrs,  the  jury,  if  they  believe  be  speaks  the  truth,  may  convict  those  against  whom  his 
•vidsofe  stands  imeonnrmed,  aa  well  aa  the  others. 
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OXFORD  ASSIZES. 


BEFORE  MR.  BARON  HULLOCK. 


DAVENPORT  t;.  RACKSTROW,  Oentt  one,  dee. 

An  oitemMe  partDer  proved  not  to  be  reallff  •  partner,  need  not  joia  in  notions  on  oon- 

tracte  with  the  auppoaed  firm. 

This  was  aisumpiit  for  a  tailor's  bill ;  and  the  defendant  had  pleaded  the 
general  issue,  and  given  notice  of  set  oflf. 

The  plaintiff's  son,  who  was  called  for  the  plaintiff,  was  examined  on  voir 
dire^  he  stated  that  he  was  not  a  partner  with  his  father,  though  his  name  was 
used  as  such ;  his  nanje  was  put  to  the  bills,  and  the  books  were  kept  in  the 
names  of  **  Davenport  and  Son  ;"  but  he  had  no  share  whatever  of  the  profits. 

Hdllock,  B.  If  he  is  not  a  partner,  he  is  a  competent  witness  ;-  his' father 
merely  calling  him  his  partner,  will  not  affect  his  competency .t 

*He  was  then  examined  in  chief,  and  produced  a  copy  of  the  bill   r^^^ 
delivered  to  the  defendant,  notice  having  been  given  to  the  defendant  to   *- 
produce  the  original :  he  stated  that  the  defendant  had  acknowledged  the  deli-     j 
very,  and  the  prices  were  proved  to  be  reasonable  and  fair.  i 

The  defendant's  set  off  was  an  attorney's  bill,  due  from  the  plaintiff  to  the 
defendant,  which  had  been  taxed  by  the  Prothonotary.  A  witness  proved,  that 
a  paper  he  produced  was  a  copy  of  the  idloeatur^  the  original  of  which  was 
signed  by  the  prothonotary,  and  had  been  given  to  the  plaintiff,  on  whom  it 
was  admitted  notice  to  produce  it  had  been  served. 

Verdict  for  the  plaintiff,  for  the  balanoe* 

Cunoood  and  Carrington^  for  the  plaintiff. 

CroMi^  for  the  defendant. 

[Attomies — Fairthomj  and  Z^y,  and  Rackitrow.'] 

t  The  view  of  Mr.  CfM«  in  asking  those  <iae8tione  on  votr  Jtrc,  was  to  show  the  wit- 
ness incompetent,  and  to  nonsuit  the  plaintiflT;  the  action  being  brooght  by  the  father 
alone,  and  not  by  both  jointly.  If  it  had  appeared,  that  the  father  and  son  were  99ten»ihiy 
partners,  it  would  have  been  incumbent  on  the  piaintiflT'a  counsel,  to  have  ahown  dis* 
tinctly  that  the  son  had  no  share  in  the  profits  ot  the  trade ;  for  in  the  case  of  Teed  ▼. 
Elworthjf,  14  Ea.  Rep.  210,  the  plaintiff,  a  banker  at  Plymouth,  sued  the  defendant  for  a 
balance  of  his  banking  account,  he  having  overdrawn  it.    It  appeared  in  evidence,  that 
the  bank  traded  as  "Jdkn  Teed,  Thomas  Teed,  <(•  Co,''  but  the  bank  clerk  stated,  in  the 
eonrse  of  his  evidence,  that  Thomas  Teed,  the  son  of  the  plaintiff,  waa  aced  sixteen,  and 
clerk  to  an  attorney,  and  had  no  eoneem  in  the  bank.    The  Court  of  King^s  Bench  ruled, 
that  tbe  account  being  in  the  names  of  JoAa  Teed,  Thamae  Teed,  <(•  Co,  to  entitle  thia 
plaintiff,  (Jekn  Teed,)  to  recover,  he  must  dittinetly  prove  that  he  alone  was  proprietor  of 
the  funds  of  the  bank.    However,  the  cases  o(  Lloyd  v.  AnAbole,  and  Mawman  v.  GUlet^ 
8  Taunt.  Rep.  324,  decide  that  if  a  defendant  contract  with  onepereon  alone,  and  that  per* 
son  permits  another  to  take  the  benefit  of  a  share  of  his  contract  unknown  to  tko  d^em^^ 
mnt,  such  secret  partner  need  not  join  in  the  action.   But  you  may  compel  a  dormant  part* 
ner  as  a  defendant  to  pay  you,  if  you  can  find  him  oat,  becauae  be  has  had  the  benefit  of 
your  work. 


n 
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*Doe,  on  the  demise  of  ANDERSON  and  Elizabeth  his  wife  v. 

TURNER- 

A  fiiM  with  proelamatioiia  by  a  di§§nMar  ban  ejectmenta,  vnlaaa  than  baa  baan  an  aetnal 

antrj,  to  avoid  ita  operation. 

In  tbis  case  the  lesson  of  the  plaintiff  had  proved  their  ease«  when — 

Taimionf  for  die  defence,  pat  in  an  examined  copy  of  a  fine*  with  pioda- 
mations,  of  the  premises  in  question*  levied  within  five  years  past. 

HuLLocK,  B.*  said,  that  unless  the  lessors  of  the  plaintilT  could  prove  an 
actual  entry  on  the  premises,  to  avoid  the  effect  of  this  fine  it  put  an  end  to 
the  present  ejectment.  His  Lordship  lamented  that  parties  should  be  put  to 
unnecessary  expense,  but  the  only  thing  for  the  lessors  of  the  plaintiff  to  do, 
was  to  make  an  actual  entry  before  five  years  from  the  levying  the  fine  had 
expired,  and  then  to  bring  a  fresh  ejectment.! 

Peake^  Serjt.,  for  the  plaintiff. 

Taunion,  for  the  defendant. 

t  The  triek  of  a  party  who  haa  gained  a  tortioaa  poaaeaaion,  leTytng  a  fine  to  tarn 
RRiBd  the  leaaor  of  the  plaintiff,  who,  not  anspecting  a  fine,  haa  brought  hia  ejectment 
withoat  a  previoaa  actual  entry  for  the  purpoae  of  avoiding  such  fines  aa  thepreaent,  is  in 
wictice  very  often  resorted  to.  The  nseless  expense  in  coata  to  the  plaintiff  ia  considers* 
ale,  when  he  is  so  turned  round :  it  therefore  seems  to  be  but  prudent  in  all  such  cases  to 
aake  an  actual  entry,  before  bringing  an  ejectment,  to  prevent  the  aucceaa  of  the  trick. 
The  way  to  prove  a  fine,  is  to  produce  the  foot  of  the  fine,  if  you  have  it,  which  is  evi- 
dence ;  though  in  all  caaes  where  the  proclamations  must  be  proved,  they  can  only  be  ao 
hj  an  examined  copy  of  the  original  roll.  One  who  has  not  the  foot  of  the  fine,  proves  the 
fine  by  getting  an  office  copy  of  it  at  the  Ghirographer's  office,  and  examining  it,  aa  well 
as  the  proclamations,  with  the  o'riginal.  The  cheapest  way  of  getting  a  witness  to  prove, 
at  the  assises,  tbis  or  indeed  any  other  examined  co^y  of  a  record  m  Lamdotit  is  tor  the 
clerk  of  one  of  your  counsel,  to  examine  the  copy  with  the  original,  and  bring  the  copy 
down  to  the  aaaixea. 


•92]  'QUARTERMAN  et  al.  v.  GREEN  et  aL 

What  notea  are  negvlidhlU  or  frafM/erv5{e  within  the  statute  of  17  Gt».  ^,  c.  90.    QM«f«b 

Th»  was  an  action  on  a  promissory  note,  in  the  following  terms. 

••wfu^^f  6th,  1822. 
"  We  jointly  and  severally  promise  to  pay  Messrs.  Quarierman  and  Bow- 
flum,  foor  poimds,  sixteen  shillings,  six  months  after  date. 

"J.Oreen, 

•*•/.  Green,  jnn/* 

For  the  defendants  it  was  objected  that  Ihb  note  was  void,  not  being  attested 
by  a  snbscribing  witness,  under  the  17  Oeo,  8,  cap.  30.t 


^  abode  of  the  peraona,  respectively,  to  whom  or  to  whote  order  the  same  ahall  be  made 
yayable,  and  ahall  bear  date  before,  or  at  the  time  of  drawing  or  issuing  thereof;  and 
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•HuLLocK,  B.  This  ia  a  point  of  ^at  impoctance ;  the  act  only  makei 
Toid  bills  and  notes,  which  are  negotiable  or  transferable  under  5/.  value,  if 
not  attested,  &c.  I  shall  not  now  decide  whether  this  is  or  is  not  a  note  negotia* 
ble  or  transferable.  I  shall  direct  the  jury  to  find  for  the  plaintiflf,  giving  the 
defendant's  counsel  liberty  to  move  to  enter  a  nonsuitt  if  the  Coort  above  are 
of  opinion  that  this  note  is  within  the  act. 

Verdict  for  the  plaintifil 

Taunton^  and  Manley^  ftir  the  plaintiffs. 

Ptdke^  Serjt.,  and  Catfington^  for  the  defendants* 

•  [AttornieB— >/^.  TawfUon  and  Eytt^l 

coBtsined  in  every  such  note,  &o.  is  to  be  pud,  and  that  the  signing  of  every  aneh  note, 
&c«  and  every  endoroement,  thai!  be  attested  by  one  sabecribing  wttnesi  at  least."  Tbal 
a  note  in  the  form  of  that  in  the  principal  case,  (that  is,  without  the  words  bearer  or 
order,)  is  a  legal  promissory  note,  is  settled  by  the  case  of  Smith  v.  Kendal,  b  T.  R.  123; 
in  which  a  number  of  other  cases  to  the  same  effect  are  cited.  And  that  for  forging  saeh 
a  note  a  person  may  be  punished,  as  for  forging  any  other  note,  ia  settled  by  the  case  of 
Bay.  Boxt  6  Taunt.  325:  in  which,  however,  the  Judges  say,  that  though  it  suy  im(  U 
a  negotiable  note,  it  is  still  an  oflence  to  forge  it.  The  only  case  as  to  whether  such 
notes  are  trantferahle  or  not,  is  HUl  v.  JLewiji,  Salk.  132,  where  an  endorsee  of  a  note  in 
this  form  succeeded  in  an  action  against  the  endorser.  It  was  objected  that  each  a  note 
could  not  be  endorsed,  not  being  payable  to  order  or  bearer,  but  tnat  objection  was  over* 
ruled.  Lord  Holt  saying  that  on  such  notes  the  endorsee  might  sue  the  endorser,  but  net 
the  drawer.  I  believe  uat  in  the  principal  caaa,  no  motion  to  enter  a  Donsait  waa  avef 
made. 


WORCESTER  ASSIZES. 


HULME,  Clerk,  v.  PARDOE,  Widow. 

A  tithe  composition,  being  at  one  undivided  sum  from  Midkaelmat  to  MiehaelmaSt  tiM 
tenant  going  away  at  Lady^day,  must  pay  up  the  composition  to  the  etuuing  Mi^tlma9 

This  was  an  action  of  {ustunpsit^  for  tithe  composition :  to  which  the  genr*^ 
ral  issue  was  pleaded.  It  appeared  in  evidence  that  Mrs.  Pardoe  had  agree  i 
with  the  plaintiflf  *to  pay  a  tiUie  composition  of  25/.  Z'yeKTfrom  Michael*  p^g  , 
mot  to  Michaelmas,  At  Lady-day,  1822,  Mrs.  Pardoe  quitted  the  '- 
farm,  having,  however,  afler  Laay-day,  1822,  divers  titheable  articles  on  th>) 
farm,  and  what  is  termed,  the  way  going  crop.  For  the  defendant  it  was  cob* 
tended,  that  she  ought  to  pay  the  half  year's  composition,  to  Lady 'day  ^  l%21fu 
and  the  tithe  in  kind  of  the  way  going  crop,  dtc,  and  not  the  composition  of  tb^ 
entire  year,  which  would  expire  at  Michaelmoi,  1822. 

HuLLocK,  B.,  ruled,  that  as  the  composition  was  at  one  fixed  sum*  from 
Michaelmas  to  Michaelmas^  and  the  tithe  year  was  begun,  and  the  defendant 
had  titheable  matters  on  this  farm,  afler  the  Lady^day^  when  it  was  contended 
the  composition  expired  by  her  going  away  ;  she  was  bound  to  pay  the  wholo 
yearns  composition,  up  to  Michaelmas,  1822.  However,  he  gave  the  defendaal 
leave  to  enter  nonsuit,  if  the  Court  above  should  be  of  a  contrary  opinion,  as  it 
would  save  the  expense  of  another  trial. 

Verdict  for  the  plaiolifl* 


M] 


1  Carrinoton  &  Payxb.  ^i 


TURBERVILLE  v.  WHITEH0U8E. 


Aa  jiteiit  it  sinble  for  so  mnch  of  goods  rapplied  to  him  to  trade  ^tttt  ai  Wtere  oo: 

as  Dacessaries  in  his  own  family. 


AflnrnpsTT  for  goods  sold  and  delivered.    Pleas— The  general  iMnie  add 
'wisBcj:  replication,  neoeesaries^ 

The  pkitttifr  was  a  wkoleside  grocer,  at  Wwc€$ter  $  and  the  defendant^  a 
retail  grocer. 

The  delivery  of  the  goods,  (groceries  in  considerable  quantities,  for  the 
defendant's  shop,)  was  proved  in  the  usual  way.     When— 
^.^      HnxocK,  B.,  intimated,  that  if  the  defendant  was  really  *an  infant, 

J  diis  evidence  would  not  support  the  action ;  as  no  action  could  be  main- 
tamed  for  goods  supplied  to  an  infant,  for  him  to  trade  with. 

Evidence  was  then  given,  to  show  that  the  tea,  sugar,  &c,  used  by  the 
defendant,  in  his  housekeeping,  was  a  part  of  the  goods  supplied  by  the  plaintiff.t 

HinxocK,  B.,  on  this  evidence,  left  it  to  the  jury,  to  say,  whether  any,  and 
what  part  of  the  goods,  supplied  by  the  plaintiff  had  been  used  by  the  defend* 
aot's  £unily. 

Verdict  for  the  plaintiff,  damages  1(M. 

BuiMil^  and  Ryan^  for  the  plaintiff. 

Can^dlt  for  the  defendant 

[Attemies — Edmundi  and  France.'] 

t  It  has  long  been  settled,  that  infancy  ia  a  good  bar  to  an  action  for  goods  sold  to  an 
iafant,  for  hira  to  trade  with.  A  defendant  may  either  plead  infancy  apecially,  or  avail 
hifflsslf  of  hia  infancy,  under  the  general  issue.  The  advantage  of  pleadine  it  specially  ia,. 
tiiit  the  plaintiff  mnst  reply— necessaries,  a  promise  since  majority,  &c.  which  shows  the 
dsfendant  what  ground  tne  plaintiff  meana  to  rely  on,  in  anawer  to  hia  ptea  of  infancy  i 
and  also  a  plaintiff  replying  necessariea,  or  any  other  aingle  ground  of  reply,  cannot  ge 
into  other  groande,  to  avoid  the  plea  of  infancy.  It  is  the  understanding,  at  the  officea, 
that  the  plea  of  infancy  mnat  be  signed  hy  Coansel :  and  in  practice  it  ia  ao.  Though,  ill 
•one  (aiia  perhaps  all,)  the  edition'a  of  isipey's  Practice  it  ia  stated  to  require  no  auoil 
•igttatnre. 


•IW]  CCroum  side.) 

BEFORE  MR.  JUSTICE  PARK. 


REX  V.  JAMES  POWELL. 


Ia  frsToloos  easea  of  felony,  the  judge  will  not  allow  the  proaecutor*8  ezpenaea,  thongh  h$ 

waa  bound  over  by  a  magistrate. 

Tna  prisaiier  was  acqnttfed,  on  a  charge  of  stealing  two  hen-eggs, 
Male  applied  for  the  expenses  of  the  prosecution. 
Paas,  J.     In  such  a  case  as  this,  I  certainly  shall  not  aUow  the  expennff. 
Vol.  XIL— 9  r  3 
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Malf^  obsenred  that  the  magistrate,  (Rev.  Lord  A^on^  had  felt  it  his  duty  to 
bind  over  his  client  to  prosecute. 

Park,  J.  If  the  magistrate  felt  it  his  duty  to  bind  you  over  to  prosecute,  I 
frel  it  mine,  not  to  charge  the  county  with  the  expenses  of  such  a  pro86rntion.t 

Expenses  disallowed. 

t  An  ttodantanding  having  pratty  generalljr  prevailad,  that  in  proaecntions,  however 
irivoloua,  tba  judge  would  allow  tba  azpenaea,  if  a  magiatrate  had  bound  over  the  partiaa, 
I  thought  it  rt^ht  to  take  a  note  of  this  caaa.  The  act  of  58  (rea.  3,  e.  70,  leavea  it  par* 
ieetly  in  the  diacretion  of  the  judge. 


•REX  V.  ELIZABETH  GIBBONS.  '[♦07 

Medical  peraona  are  bound  to  reveal  confidential  communieationa,  when  called  upon  ia 

couna  of  justice. 
The  confession  of  a  prisoner  is  evidence,  though  previous  to  it  an  inducement  to  confeap 

had  been  held  out  by  another  peraon,  if  that  peraon  had  no  authority. 

This  prisoner  was  indicted  for  the  murder  of  her  bastard  child. 

Mr.  Cozem^  a  suigeon,  was  called  to  prove  certain  confessions  made  by  the 
prisoner  to  him.  The  witness  objected  to  giving  such  evidence,  on  the  ground, 
that,  at  the  time  of  the  statement,  he  was  attending  the  prisoner  in  the  capacity 
of  a  surgeon. 

Park,  J.  That  is  no  sufficient  reason  to  prevent  a  disclosure  for  the  pui^ 
poses  of  justice.! 

The  witness  also  stated,  that  he  had  held  out  no  threat  or  promise  to  induce 
her  to  confess ;  but  a  woman  who  was  present  said,  that  she  had  told  the  pris- 
oner she  had  better  tell  all ;  and  then  the  prisoner  make  certain  confessions  to 
the  witness. 

Camj^ell  objected,  that,  as  the  confession  was  made  afler  an  inducement  held 
oat,  it  could  not  be  received  in  evidence. 

Park,  J.,  after  consulting  with  Hullock,  B.,  laid  down,  that,  as  no  induce- 
ment had  been  held  out  by  Mr.  Cozen9f  to  whom  the  confession  was  made ; 
and  the  only  inducement  had  been  held  out  (as  was  alleged)  by  a  person  having 
no  sort  of  authority ;  it  must  be  presumed  that  the  confession  to  Mr.  CoztnM 
was  a  free  and  ^voluntary  confession.     If  the  promise  had  been  held  out    ^^g 
bv  any  person  having  any  office  or  authority,  as  the  prosecutor,  consta*    ^ 
ble,  dtc,  the  case  would  be  different ;  but  here  some  person,  having  no  author- 
ity of  any  sort,  officiously  says,  you  had  better  confess.     No  confession  fol- 
lows ;  but  some  time  aflerwards,  to  another  person  (the  witness,)  the  prisoner, 
without  any  inducement  held  out,  confesses.     They  (the  judges)  had  not  the 
least  doubt  that  the  present  evidence  was  admissible.^ 

tt  was  accordingly  admitted. 

The  prisoner  was  acquitted  on  other  grounds. 

Ptakt^  Seijt,  and  Kyan^  for  the  prosecution. 

Camfhellf  for  the  prisoner. 

[Attomies— JKiZ/ieii  and .] 

^  The  only  communicationa  privileged,  are  those  to  eounael,  attomiea,  and  aolicitora, 
•b^nisted  with  the  communicationa  as  auch.  A  leadins  case  on  the  subject  is  Wiis^m  v. 
Battalia  4  Ter.  Rep.  759.  That  a  medical  man  is  bound  to  diaeloae  commnnicaitioiis  mada 
to  him  professionally,  waa  decided  in  the  Dutchess  of  Kingttan^i  case. 

I  As  to  the  admissibility  of  confessions,  the  rule  is,  that  the  judge  will  not  admit  a  cob* 
fMaioo,  if  it  appeara  to  have  been  made  m  con$9qutn€9  of  a  previous  threat  or  promisa,  hf 
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I  p«fMi  wlio  Bay  be  rappoMd  to  have  tome  aiithoritT  or  inflnoiico.  In  Big  t.  Aartf wicft, 
btfera  IFIm^,  B.,  at  NMingham,  1811,  a  eonfaasion  bafora  a  muistrata  waa  objeetad  to| 
tka  eoaaiel  for  thapriaonar  ofiaring  toprova  that  tba  constabla'a  wife  bad  told  bim  pre- 
Tiontly,  that  ba  hadf  beitar  coofeaa.  Wood,  B.,  ovarmlad  tba  objaction,  and  adinittad  tba 
ionfettion ;  wbieb  aoald  only  bava  baan  admiatibla  on  tba  ground  tbat  tba  oomtahla'a 
wife  waa  a  paraon  not  baving  autbority  or  inflnanca.  I  baliava  no  eaaa  baa  decided  tbat  a 
eoafeMion  la  a  paraoa  in  ao  antbority,  aftar  tbraat  oi^  promlaa  Ay  ttof  ponom,  ia  admisaibla 


BEX  V.  THOMAS  PIGEON. 
A  panan  wboaa  aama  ia  foifad,  ia  a  compatant  witnaH  to  prova  tba  forgary,  if  ralaased. 

This  prisoner  was  indicted  for  ntterinff  checks,  pnrpordnff  to  be  drawn  br 

Messrs.  HaiieM  4*  ^*  on  Sir.  fFm,  Ciirhs  ^  Co.^  knowing  uem  to  be  forged* 

Mgi       *The  prisoner,  it  was  ^eged,  got  these  foiged  checks  discounted  at 

^  Messrs.  WhUekead  it  Co*8  bank,  at  Shipston  upon  Staur ;  and  when 

presented  at  Sir  Wm.  CurHs%  the  checks  were  returned  as  forgeries. 

Mr.  HaUtM^  one  of  the  partners  of  the  house  of  HmUs  fy  Co.^  having  been 
released  by  WhUthead  ^  Cb.,  was  called  to  prove  that  the  signature,  **  Hailes 
9t  Co^**  was  forged,  not  being  of  the  hand-writing  of  the  firm,  or  of  any  one 
tiithorised  by  them. 

The  prisoner  was  acquitted ;  because  the  derk  of  Messrs.  Whitehead  was  a 
Qoaker,  and  the  uttering  could  not  be  proved. 

Ruiself  and  Skuit^  for  the  prosecution. 

Curwoad,  and  Oodsan^  for  the  prisoner. 

[Attomies and  Ood$on.1 


eom^tant.  Bat  in  tbe  Kin^  v.  Treble,  bafora  tba  twelye  Jndgea,  in  1810,  it  waa  ruled, 
tbti  if  tba  foreerv  it  by  altering  a  good  bill,  by  giving  it  a  batter  credit  in  any  way,  witb- 
oat  altering  tba  drawar'a  liability,  wbosa  signature  ia  admitted  to  be  genuine ;  the  drawer 
ii  a  eompeteot  witneaa.  Tba  forgery  in  tbat  caae  waa  tba  inaartion  of  a  aolvent  Londom 
baakar'a,  aa  tba  place  of  payment,  instead  of  an  insolvent  banker  in  town ;  and  tba  drawer 
WIS  bald  a  eompatant  witnaaa. 


M  Bai!B  v.  Hfu..  Ox.  Cm.  1833.  [*1M 

•STAFFORD  ASSIZES. 
{Ciml  Sid»,) 

BEFORE  MR.  JUSTICE  PARK. 


BATE,  Widow,  v.  KILL. 

WimesMt  cannot  be  crom-eiamined  to  facts  not  in  iMaa,  if  anch  fiMta  ara  injariona  totlia 

charactera  of  peraons  not  connected  with  the  cause. 
Ill  sedttciion  cases  the  plaintiff's  counsel  majr  call  witnesses  to  the  general  |food  eharaatsr 

of  the  party  aeduced,  if  her  character  has  been  attacked  in  cross-ezaminauon. 

This  was  an  action  fbr  seduoinr  the  plaintiflTB  daughter,  In  croaahexainina* 
tlon,  the  Slighter  admitted,  that  she  was  on  intimate  tenns  with  a  Miss  Athvi^ 
mm.  The  defendant'^  counsel  wished  to  ask  whether  Miss  AthmBon  had  not 
had  a  child.  This  question  was  held  iiftproper  by  Park,  J.,  who  said,  thai 
Miss  Atldnton^  being  in  no  way  a  party  to  this  eause,  he  was  bound  to  protect 
her  character  from  attacks  of  this  sort 

The  whole  of  the  cross-examination  went  to  show,  that  the  plaintifirs  daugh* 
ter  had  conducted  herself  immodestly  towards  the  defendant  before  the  seduc- 
tion, and  that  she  kept  improper  company.  Several  witnesses  were  then  called, 
on  ^e  part  of  the  plaintiff,  to  prove  the  general  good  character,  and  modeal 
deportment  of  the  plaintiff's  daughter,  and  the  general  respectibility  of  the 
famUv.t 

*The  defendant  called  no  witnesses.  f*101 

Verdict  for  the  plaintiff,  damages,  60/. 

JervU^  and  Ru$$d^  for  the  plaintiff. 

Pearsont  for  the  defendant 

[AtlorBies*-i7fm/  and  Wood*] 

t  Thia  controverts  the  caae  of  Dodd  v.  Norrist  3  Camp.  N.  P.  C.  SI 9,  where  Lord 
^Uenbonugk  ruled,  that  witnesses*  to  show  the  general  good,  character  of  the  danghiert 
could  only  be  called,  if  her  character  had  been  attacked  by  witnesses  called  for  the  defend- 
ant, to  prove  her  general  bad  character;  but  if  her  character  waa  only  attacked  in  her 
cross-examination,  the  plaintiff's  counsel  were  only  entitled  to  set  it  right  by  her  re-exam, 
ination,  and  not  to  call  witneases  to  ffive  her  a  good  character:  and  in  that  case,  her 
character  having  been  attacked  onlv  in  ner  crosa-examination.  Lord  Ellenbonrngk  refused 
to  allow  witnesses  to  be  called  by^  toe  plaintiff's  counsel  in  favor  of  her  general  character. 
The  course  allowed  by  Mr.  Justice  Park,  in  the  present  esse  is  much  more  conducive  to 
the  attainment  of  justice ;  for  it  can  signify  very  little,  whether  the  daughter*a  character 
is  attacked  by  witnesses,  or  by  cross-examination ;  and  if  it  is  right  in  one  case,  where  it 
is  attacked,  to  give  further  evidence,  so  it  must  be  in  the  other.   Lord  Ellenborough  saya, 
that  it  is  to  be  set  right  in  re-examination :  thia  looks  very  well  in  theory.   Thoae  uaed  to 
Courts  of  Justice  well  know,  that  if  the  character  of  a  party  aeduced  is  attacked  in  her 
croaa-examioation,  though  the  witness  may  denv  the  things  insinusied,  a  Jury  very  often 
believe,  that,  though  denied,  there  is  some  foundation  for  the  inainuation,  if  witnesaes  are 
not  called  to  convince  them  of  the  contrary.    It  ia  a  little  too  much,  to  allow  a  defendant 
to  blaat  the  character  of  a  peraon  he  has  seduced  by  insinuations,  and  then  not  lo  allow 
her  to  clear  her  character  by  the  beat  meana  in  her  power. 
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BARKER  V.  TAYLOR. 


Gotrdiant  of  a  female  under  wg»  are  juatified  in  stopping  har  elopamaBt.  and  in  detmnilif 
ber  clothes  if  aha  has  sloped  ;  and  a  carrier  by  mom  aha  haa  aent  them  ia  justified  In 
delivenog  them  np  to  the  gusirdiana. 

This  was  an  action  of  trover  for  a  box  of  clothes,  brought  by  Elixabeih 
Barker,  who  sued  by  prochein  ainL 
The  evidence  was,  that  the  defendant  was  a  carrier ;  and  a  servant  of  liito 

Slaioliff's  mother  proved  the  taking  the  box  to  the  defendant,  who  promised  to 
eliver  it  as  directed,  which  was  to  a  milliner's  in  Neweasiie  under  Lymi. 
The  milliner  proved  tfie  non-delivery,  and  a  clerk  to  the  plaintiff's  attorney 
proved  a  demand  of  the  box  from  the  defendant,  previous  to  the  action.  Some 
evidence  was  given  to  shew  that  the  plaintiff  heraelf  had  bought  the  clothes 
eoQtaioed  in  the  box.t 

*1021  ^'^^  defence  put  in  proof  was,  that  the  plaintiff  had  ^ped  from 
-'  home,  with  the  assistance  of  an  attorney's  clerk,  whose  acquaintance 
with  the  plaintiff  (who  was  under  age,)  her  mother  disapproved  of.  The 
mouier  set  off  in  pursuit  of  her,  and  on  the  road  overtook  the  defendants  cart, 
in  which  she  recoffnised  the  box.  On  her  stating  the  circumstances  of  thfe 
dopement  to  the  defendant,  he  gave  up  the  box  to  her :  most  of  this  was 
proved  by  the  plaintiff's  mother,  who,  on  voir  dire^  stated  that  she  had  given 
DO  promise  to  indemnify  the  defendant.}  She  was  therefore  admitted  as  a  wil> 
oess,  without  any  release.  The  other  lucts  were  brought  out  from  the  plain- 
tilT's  witnesses  in  cross-examination. 

Park,  J.,  suggested  a  compromise,  which,  having  been  agreed  to,  his  Lord- 
ship observed,  that  he  was  decidedly  of  opinion,  that  in  any  case,  where  %, 
female  under  age  attempted  an  elopement  with  a  person,  disapproved  of  by 
tbose  under  whose  guardianship  she  properly  was,  they  (the  guardians)  would 
be  perfecdy  justified  in  preventing  such  elopemmt ;  and  it  was  equally  clear  to 
him,  that  they  would  be  justified  in  stopping  her  clothes.  Being  of  that  opinion, 
he  must  have  held,  if  the  present  case  had  not  been  compromised,  that  the 
carrier  was  guilty  of  no  tortious  conversion  in  delivering  up  the  plaintiff's 
dothes  to  her  mother. 

A  Juror  was  withdrawn. 
^103]    *Taunton^  and  RuneU  for  the  plaintiff. 
Pettreon^  for  the  defendant. 

[Attomies-^/Tan^sng  and  Sluhky,'] 

t  In  all  caaea  of  (roeer,  the  defendant  mnat  be  guilty  of  an  injnriona  conversion,  wnieh 
|i  vsaaily  proved  bf  a  demand  of  the  gooda,  and  a  refusal  to  deliver  them :  but  when  there 
MS  been  a  tortious  takingby  the  defendant,  a  demand  ia  not  neceasary,  tbongh  it  is  safer. 
A*ff  V.  Johnson,  5  Barr.  Rep.  2825,  decides,  that,  if  the  defendant,  (there  a  wharfinsrer,) 
had  anavoidabiy  loat  the  ffooda,  that  is  snch  an  excuse,  as  to  make  the  refusal  to  deliver 
them  not  tortioaa.  In  other  cases,  other  reaaona  in  ezcuae  have  been  held  sufficient,  of 
which  the  principal  caae  ia  an  example. 

X  Where,  on  eetr  dtVe.  it  baa  appeared  that  a  witneas  baa  promised  to  pay  the  expenses 
•f  the  panjr  who  calla  him,  to  make  him  competent,  the  party  usual i]{r  gives  him  a  release 
af  all  promises.  It  is  also  not  uncommon  on  voir  dirt  to  find  that  a  witness  haa  aubscribed 
towtrds  ibe  carrying  on  of  the  cause.  This  makea  him  incompetent ;  but  he  ia  usually 
taadered  admiaaible  by  the  Party,  or  hia  attorney,  returning  him  the  anro  he  has  sub- 
ichbed. 
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ASTLE  et  aL  v.  THOMAS  et  al. 

A  pariah  may  legally  have  two  diTiaiona,  with  chnrehwardena  kaeping  aeparata  aeeoonta, 

for  each  diTiaion. 

Thxb  was  an  aetioii  for  money  had  and  received ;  in  which  the  general  iaaue 
was  pleaded. 

It  appeared  in  evidence,  that  the  pariah  of  Burton  on  TVeni  was  divided  into 
two  tithinga,  each  of  which  had  always  elected  two  churchwardens  ;  who  raised 
separate  rates,  and  kept  separate  accounts,  and  were  in  all  respects  distinct 
firom  the  churchwardens  of  the  other  tithing.  The  plainttflTs  were  the  present 
churchwardens  of  one  of  the  tithings ;  and  &e  defendants  were  their  predeces- 
sors in  office,  as  churchwardens  of  that  tithing. 

This  action  was  brought  to  recover  an  alleged  balance,  in  &vorof  the  parish, 
in  the  accounts  of  the  &fendants  :  this  sum,  however,  appeared  to  have  been 
spent  on  a  parish  feast.  The  defendants*  counsel  did  not  contend,  that  church* 
wardens  were  justified  in  laying  out  the  money  of  the  parish  in  a  feast ;  there* 
fore  this  sum  was  treated  as  money  in  the  defendants*  hands ;  but — 

Tatmton^  contended,  that  the  two  plaintiffs  could  not  maintain  this  action, 
but  that  the  two  present  churchwardens  of  the  other  tithing  ought  to  have  joined 
in  it ;  because,  by  law,  churehwardens  could  not  be  churoh wardens  of  a  dis- 
trict or  tithing,  but  were  so  of  the  whole  parish,  and  therefore  the  acdon  could 
only  be  maintained  by  all  the  four  churehwardens  of  the  parish  joining  in  it. 
He  cited  the  case  of  SpiieUfields  v.  Bromley^  (Bott  208,}  in  proof  of  Us  pro- 
position. 

^Park,  J.  I  think  this  acdon  can  be  maintained  in  its  present  form  ;  r^m^ 
the  case  cited,  shows  that  the  whole  of  the  churchwardens  of  the  parish  '- 
must  act  under  the  circumstances  mendoned  in  that  case ;  but  I  am  aware  of  no 
law,  which  says  that  a  parish  may  not  have  two  divisions,  with  churchwardens 
keeping  separate  accounts.  The  plaintiffs  were  the  successora  of  the  defend- 
ants ;  the  defendants  received  this  money,  as  churchwardens  of  the  division 
only,  and  from  that  division  only ;  and  are  therefore  liable  to  account  for  it  to 
those  who  are  in  office  for  that  division  only ;  and  not  to  those  who  were  in 
for  another  part  of  the  parish. 

Verdict  for  the  plaintiffa. 

Fearsoti^  and ,  for  the  plaintiffs. 

Taunton^  for  the  defendants. 

[[Attomies — Fowler  and  Wright,} 


In  the  following  term,  Taunton  moved  for  a  new  trial  on  these  groundst 
which  was  refused  by  the  Court  of  King's  Bench.    See  3  Dow.  ^  Ry. 
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CLARK  V.  WEBSTER  and  SALT. 


If  dafendantf  JQBtity  shootinB  a  dog  bjr  pleading  tbat  he  attacked  them,  and  that  he  **vm$ 

meauumed  U  of fadk  and  S?l«  wtankimd;**  the  plainiifi*  may  call  witueaaea  to  prove  the 

general  qaietneaa  of  the  dog. 
BmhU,  (bat  where  many  uaeleaa  witneaaea  are  called  by  the  ancceaaful  party,  the  Judg* 

villcauae  tbe  prothonoiary  to  be  appriaed  of  it,  to  guide  him  in  hia  taxation  ofcosta. 
The  allagationa  in  a  plea  in  an  action  for  abooting  a  dog.  that  he  attaeked  the  de/endantit 

and  was  atemsimmed  to  oftoeft  mud  biie  wtankmd,  are  both  material  allegationa,  and  mual 

be  proved. 

» 

Tins  WHS  an  action  of  trespass  against  the  two  defendantSt  for  shooting  the 
pLaintifT's  dog.  The  defendants  pleaded  the  general  issue,  and  a  special  plea, 
which  stated  **  that  the  dog  was  accustomed  to  attack  and  bite  mankind  :"  thai 
*105l  ^  attacked  the  two  defendants,  and  *to  save  themselves  from  being  bitten 
•^  and  wounded,  they  were  of  necessity  obliged  to  shoot  the  dog.  They 
also  pleaded  another  special  plea,  which  stated,  that  the  dog  attacked  their 
dogs ;  and  to  save  their  dogs  from  being  killed,  they  shot  the  doff. 

The  evidence  was,  that  me  dog  was  running  with  the  plaintiff  s  wagon,  and 
went  into  a  field  where  the  defendant  fFebater  was  shooting,  attended  by  hti 
father's  gamekeeper,  the  other  defendant  ;t  when  they  saw  the  dog,  H^eb^ier 
shot  at  him,  and  missed  him  ;  he  then  took  Saliva  gun,  and  with  that  shot  the 
dqg.    Evidence  was  given  of  the  value  of  the  dog. 

m  anticipation  of  thie  defence  under  the  first  special  plea,  the  plaintiff  called 
Moen  witnesses,  to  prove  that  the  dog  was  of  quiet  habits. 

Paxe,  J.,  observed,  that  if  in  the  course  of  the  cause,  there  did  not  appear 

some  good  reason  for  calling  such  a  great  number  of  witnesses,  in  case  the 

*iM1   P^°^^  obtained  a  verdict,  he  should  cause  the  Prothonotary  to  be 

J   ^apprised  that  only  certain  witnesses  weie  accessary  and  materialt  to 

guide  him  in  his  taxation  of  costB4 

For  the  defendants,  an  attempt  was  made  to  show  that  the  dog  attacked 

t  In  this  case  the  action  waa  not  only  againat  Mr.  tTehnter,  who  shot  the  dog.  but  alao 

r'nat  Salt,  who  waa  merely  in  hia  company  aa  hia  gamekeeper,  and  lent  bimliis  gun  to 
»t  tbe  dog.  It  often  bappena,  that  persona  in  SaWtt  9'***\^'\on  are  made  defendanta, 
becaoae,  aa  each,  the  real  defendant  cannot  call  them  aa  witneaaea;  and  even,  if  a  ver- 
diet  paaaea  for  auch  added  defendant,  it  ia  no  great  loaa  to  the  plaintiff,  aa,  in  tort,  yoa 
may  recover  a  verdict  againat  one  defendant,  tnous[b  another  defendant  haa  the  verdict 
in  nia  favor.  Bat  thia  cannot  answer  as  mere  vexation,  for  if  there  bad  been  no  evidence 
of  participation  by  Saltt  the  Judge  would,  in  hia  discretion,  have  directed  the  jury,  on  the 
application  of  tbe  defendant*a  counsel,  to  find  a  verdict  for  Salt,  that  he  might  be  a  wit- 
ness for  Webeter,  In  the  caae  of  Ward  v.  Waterhouee  et  al.  in  K.  B.  Mich.  Term.  1620, 
(MS.)  Bavley,  J.,  aaid,  *'  The  role  ia,  that  where  there  is  no  evidence  against  one  of  seve- 
ral defendanta,  he  ia  not  to  be  acquitted,  till  the  other  defendants  have  called  all  their 
other  witneaaea;  and  if  there  ia  then  no  evidence  against  him,  the  Judge  will  direct  hia 
•eqnitui,  and  the  other  defendanta  may  examine  him."  In  the  principal  caae,  there  was 
*mt  evidence  of  participation  by  Salt, 

X  Intimations  to  tbe  prothonotary.  of  the  kind  mentioned  by  his  Lordship,  would  effect 
la  many  caaea  a  most  salutary  reformation  in  the  administration  of  the  law  of  costs.  In 
a  vaai  number  of  caaea.  many  inaignificant  witneaaea  are  brought  to  the  place  of  trial, 
when  the  partv  bringing  them  felt  sure  of  the  verdict,  merely  to  increase  the  costs  lo  be 
paid  by  the  oiner  party.  In  a  caae,  a  very  abort  time  ago,  where  the  plaintiff  brought  an 
action  againat  hia  next  door  neighbor,  for  encroaching  on  hia  land,  by  building  over 
bonnda,  to  tbe  extent  of  eix  feet  in  length,  and  Jive  inehee  in  breadth  :  feeling  sure  of  a 
verdict,  he  gave  very  loii^  briefa,  employed  aix  counsel,  and  brought  upwards  of  thirty 
witneaaea  to  the  place  oMrial.  The  scheme  did  not  succeed,  the  iurv  finding  for  the 
defendant.  A  more  flatigiooa  oppression  waa  intended  in  a  case,  which  occurred  in  the 
North.  It  ia  aaid,  that  a  noble  Earl  brought  an  action  against  a  celebrated  poet,  for  a 
traapaaa ;  hia  Lordahip  not  only  retained  hut  actually  gave  a  brief  to  every  barrister,  on 
tbe  Northern  Circuit,  in  number,  upwarda  of  aixty :  ihe  intention  probably  was,  to  pal 
tbe  defendant  to  the  expenae  of  three  hundred  guineas,  for  a  apecial  retainer :  however, 
the  defendant  pleaded  hia  own  cause.  Thia  trick  ia  not  new ;  for,  in  Rhymer* t  Fadera, 
there  ia  a  petition  of  Robert  PkhereH,  exhibited  to  the  King  in  parliament,  in  the  second 

Swr  tA  Rkkard  \he  aecond;  in  which  he  complaina,  that  Alice  Perrere,  (a  concubine  of 
Imard  the  Third,)  bad  retained  all  tbe  advocatea  in  Weetminster-hall,  ao  that  be  could 
have  BO  mAwie^ :  **  at  it  na  domiurait  ft  grande  iumme  d'or  qu'il  ne  pott  attainder." 
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them ;  and  it  was  proved,  that  the  ios  aometimes  stood  in  the  plaintiflTa  j^id^ 
and  growled  and  barked  at  people,  who  pasfled  along  the  adjacent  road ;  bnt 
no  evidence  was  given  that  ne  had  bitten  any  one.  Evidence  was  given  Ibit 
he  had  been  muzzled  at  one  time,  though  he  was  not  so  at  the  time  he  was 
shot.  Evidence  was  also  given,  that  he  had  pushed  down  a  man,  who  earned 
a  pack,  by  rearing  against  him. 

Park,  J.,  held,  that  this  evidence  did  not  support  the  ^first  special  r«iM 
]dea,  (the  only  one  relied  on,)  because  there  was  no  evidence  of  the  ^ 
material  allegation,  ^  that  the  dog  was  accustomed  to  attack  and  bite  mankind." 
His  Lordship,  therefore,  directed  a  verdict  for  the  plaintiff^  which  was  gives. 

Damages,  fi/« 

JerviSt  and  Campbell^  for  the  plaintiff. 

Pearaon^  for  the  defendant. 

[Attomies — IKnt  and  Johnton.} 


BEFOBE  MB.  BARON  HULLOCK. 


ALSOP  V.  SILVESTER. 

Agent  seUiog  goodt,  and  ditelosinff  tbo  name  of  the  vendee,  ia  not  liable  for  the  pries  to 
aia  principal,  unleaa  acting  under  a  del  erederg  commiaaioQ. 

This  was  an  action  for  goods  sold  and  delivered ;  in  which  the  genera* 
issue  was  pleaded. 

HuLLocK,  B.,  laid  down,  that  if  a  person  authorises  an  agent  to  sell  goods* 
who  does  so,  disclosing  to  his  principal  the  name  of  the  purchaser,  the  princi* 
pa]  can  maintain  no  action  against  the  agent,  for  the  price  of  the  goods ;  unless 
the  agent  acts  under  a  del  credere  commission.t 

Campbell^  and  Caldwell^  for  the  plaintiff 

RuBBely  and  MaU^  for  the  defendant. 

[Attomies — Jistbury  and  Haher,"] 

t  An  agent  acting  under  a  del  credere  comroiaaion,  undertakea  to  pay  bia  principal  for 
the  goods  he  sella  aa  acent,  whether  the  vendeea  pav  him  or  not :  ao  that  in  fact,  he 
inaurea  (he  aoWencv  of  ue  vendeea  to  hie  principal.  For  thia,  of  courae,  he  haa  a  large 
par  ceniage. 


^108"^  1  Carrivgtok  8c  Patnb.  TS 


*BSFOHE  MR.  JUSnCB  PARK. 


HALLEN  V.  HOMER. 

A  (nder'a  tbteotin^  himaelf  from  ant  place,  with  inttmt  to  delay  a  creditor^  is  an  act  of 
bulLrapicjr ;  and  it  is  immaterial  whether  a  creditor  be  actually  delayed  or  not. 

la  all  cases  where  the  Yalidity  of  a  commiaaion  of  b«akrapt  ia  tried,  every  creditor  of  ihm 
Mtate  ia  incompetent  aa  a  witneaa. 

This  was  an  .action  of  trover. 

Hie  plaintiflr  had  become  bankmpt,  and  the  defendant  was  the  sole  assignee 
imder  the  commission.  The  action  was  brought  to  try  the  validity  of  the  com- 
mission. Notice  had  been  given,  to  dispute  the  act  of  bankruptcy,  under  the 
statQte,  49  Geo.  3,  c.  121. 

The  defendant's  counsel  admitted  the  detaining  of  the  goods,  and  producedt 
•B  evidence,  the  commission,  the  provisional  assignment,  and  the  assignment  to 
the  defendant  The  trading  and  petitioning  creditor's  debt  were  proved  by  the 
production  of  the  proceedings  under  the  commission.! 

To  prove  the  act  of  bankruptcy,  a  creditor  was  called  :  he  was  objected  to 
by  Mr.  Jervia,  Mr.  Taunton  contended,  that  the  witness  was  admissibky 
because  this  was  a  mere  action  of  trover  for  goods,  and  not  an  action  or  an 
isnie  directed  by  the  Chancellor  to  try  the  validity  of  the  commission. 
*1091  *P^^iuc,  J.,  held,  that  the  witness  was  clearly  imeompetent.  This  was 
-'  plainly  an  action  to  try  the  validity  of  the  commission ;  in  such  an 
aetion  every  creditor  was  interested.     The  witness  was  therefore  rejected.]: 

Another  witness  was  called,  who  proved  that  the  plaintiff  did  not  go  as  usual 
to  hifl  counting-house,  and  that  the  plaintiff  had  made  declarations  indicative 
of  hiB  bad  circumstances. 

Other  witnesses  were  called  to  prove,  that  he  kept  out  of  the  way,  and 
tvoided  payment  of  a  baker's  bill,  of  1/.  15«.  for  which  sum  the  baker  ofien 
called,  but  could  neither  see  the  plaintiff,  nor  get  his  money. 

Pakk,  J.,  held,  that  if  a  trader  absented  himself /rom  any  place^  unih  intent 
to  delay  a  creditor^  though  that  place  was  not  his  house,  it  was  still  an  act  of 
bankruptcy ;  and  whether  in  fact  a  creditor  was  delayed  or  not,  made  no  dif^ 
feienee,  if  the  evidence  satisfied  the  jury  that  he  absented  himself  with  that 
BtentJ    The  baker's  bill  being  so  small  an  amount,  was  much  stronger  evi* 

t  By  the  statote  49  Oto,  3,  e.  131,  %  10,  it  ia  enacted  that  in  all  actions,  by  or  against 
Itsigneea,  the  commiaaion  and  proceedings  under  it  ahall  be  aufficient  evidence  of  the 
petitioDing  creditor'a  debt,  the  trading,  and  the  act  of  bankruptcy,  unless  notice  in  wri* 
bB|be  give  J  '.o  the  assignees  by  the  other  party,  (if  defendant,  at  or  before  plea:  if  plain- 
tiC  before  issae  joined.)  of  hia  intention  of  disputing  such  matters,  or  any  uf  ihem.  ^  U 
aakce  nearly  aimilar  provisions  for  suits  in  equity,  by  or  againat  assignees.  In  proving 
the  proceedings,  you  ought  to  produce  the  commission,  and  cause  the  proceedings  under 
it  to  be  produced  by  the  aoliciior  to  the  commission,  or  be  prepared  with  proof  of  the 
ksad-wniing  of  one  of  the  commissioners,  if  they  fire  proauced  by  any  one  elae ;  tbo 
■angaments  are  proved  aa  any  other  deeds. 

}  In  actiona  to  dispnte  the  validity  of  a  commiaaion  of  bankmptcy,  where  it  is  necea* 
nry  to  call  a  creditor  aa  a  witnesa  in  support  of  the  commission,  the  common  practice  ia, 
teiaake  him  competent  by  paying  him  the  amount  of  his  debtp  which  is  somtimes  done 
b  coart,  ai  the  trial.    In  thia  wsy  the  aervanta  of  bankrupta  often  get  paid  their  wagea. 

S  In  another  case,  a  proprietor  of  a  theatre,  setting  behind  a  acene,  to  avoid  a  bailiff, 
his  been  held  to  have  committed  an  act  of  banRruptcy,  aa  have  persons  who  have  either 
•bseoted  themaelvea  from  the  Royal  Bichange,  or  oroken  an  appointment,  it  hemg  proved 
tkejf  had  done  »o  to  avoid  a  creditor :  the  words  of  the  statnte  1  /oc.  },  c.  15,  being,  a|isl| 
bsfin  to  keep  house  '*  or  oikermiee  abeent  him  or  heraelf." 

V0L.XIL— 10  G    • 
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denee  that  the  plaintiff  was  insoWentt  than  evading  the  payment  of  a  lar^ 
ram.  Many  a  solvent  tnder  might  not  be  always  ready  to  pav  a  bill  of  500L, 
but  if  he  could  not  pay  1/.  lft«.  it  was  presumptive  evidence  of  his  insokency. 

Verdict  for  the  defendant. 

Jervitt  and         ,  for  the  plaintiff. 
TauniOHf  for  the  defendant. 

[Attomies — Richardi  and  Pailenm.} 


•SHREWSBURY  ASSIZES.  [nii^ 


{NUi  PriuB.) 


BEFORE  MR.  BARON  BULLOCK. 


GRIFFITHS  V.  LEE,  et  als. 

la  action  against  earriera  for  loaa  of  a  parcel,  the  cooai^nee'a  abopman  not  knowing  of 
the  delivery,  and  believiiu^  that  be  must  have  known  it,  if  a  delivery  had  taken  plaoCi 
ia  prima  facie  evidence  ofnon-delivery. 

This  was  an  action  of  asMumpnt,  for  negligence  against  carriers  in  losing  a 
parcel,  in  which  the  general  issue  was  pleaded* 

The  plaintiff,  a  linen  draper,  at  Hoiyweli^  in  Ftintshirt^  had  ordered  goods 
from  Shrtwsbttry  to  be  sent  by  the  defendants*  stage  coach.  The  consignor 
of  the  goods  proved  the  giving  the  parcel  to  the  defendants*  coachman,  and  that 
it  was  directed  to  the  plaintiff,  and  was  wortli  15/.  To  show  that  it  never 
came  to  hand,  the  plaintiff's  shopman  was  called,  who  did  not  know  of  the 
delivery,  but  believed  it  could  not  have  been  delivered  without  his  knowledge.! 

t  Actions  against  carriers  mnat  nsoally  be  brought  by  the  consignee,  as  he,  on  the  deli- 
yery  of  the  goods  to  the  carrier,  hasi  the  properly  of  them,  subject,  however,  to  the  right 
of  stoppage  in  traiuitu.  In  Dawet  v.  Peekf  8  Ter.  Rep.  330,  a  consignee  had  ordered 
goods  to  be  sent  bv  a  particular  r.'irrier,  who  lost  them.  The  consignor  brought  the 
action.  The  Court  held,  that  he  cciutd  not  maintain  it  for  the  reason  above  stated.  And 
in  Dalian  v  Solomoniom,  3  Bos.  Sl  Put.  at  page  584.  Lord  Alvanley.  in  giving  the  judg- 
ment of  the  Court  of  Common  Pleas,  says:  **  It  appeared  to  me,  to  be  a  proposition  as 
well  aettled  as  any  in  the  law,  that  if  a  tradesman  order  goods  to  be  sent  by  a  carrier, 
ikaiufk  kedoet  not  name  any  particular  carrier,  the  moment  the  goods  are  delivered  to  the 
carrier,  it  operates  as  a  deUvery  to  the  purchaser.  The  whole  property  immediately  vests 
in  him ;  ke  alone  can  bring  an  adion  for  any  injury  done  to  tke  goode  ;  and  if  any  accident 
happen  to  the  goods,  it  is  at  his  risk ;  tke  only  exception  to  tke  purdkaser^e  riglkt  over  tke 
goode,  if,  tkat  tke  vendor^  in  eaee  of  tke  former  becoming  intolvent,  ntay  etop  tkem  in  tram* 
$itu/*  The  old  way  of  declaring  against  a  carrier  was.  to  declare  on  the  cusiom  of  the 
realm.  The  modern  practice  is,  to  declare  in  aseumpeil,  in  which  you  can  add  the  com- 
mon counts.  However,  you  cannot  add  a  count  in  trover ;  and.  if  you  declare  in  contract 
against  too  few,  it  may  be  pleaded  in  abatement :  and  if  against  too  many,  the  plain  tiff  ia 
nonsuited.  If.  on  the  contrarVf  you  declare  for  a  tort,  you  may  join  a  count  in  trover, 
and  gain  a  verdict  against  such  of  the  defendants  as  yon  can  prove  your  case  against.  I 
shoyJd,  however,  obaerva,  that,  by  tha  caae  of  So$$  v.  Joknean,  ft  Burr.  Rep.  2885,  a 
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*Tlie  defence  aet  np  was,  the  usual  carriers*  SiL  notice.  The  shopman  of 
the  plaintiflr  was  cross-examined,  to  show  that  the  plaintiff  read  the  notice  in 
the  Che$ter  Chronicle ;  but  he  did  not  know  whether  the  plaintiff  read  that 
piper  or  not.  The  consignor  admitted,  that  he  read  that  paper,  but  never 
oUenred  the  notice. 

HuLLOCK,  B.,  considered,  that  the  evidence  of  non-delivery  was  sufficient  to 
call  OD  the  defendants  to  prove  a  delivery  by  their  porter,  or  some  other  wit» 
new;  because  the  plaintiff  could  not  be  expected  to  prove  a  non-delivery  bettei 
than  he  has  done.     As  to  the  proof  of  notice,  that  had  failed  altogether. 

Verdict  for  the  plaintiff,  damages  IbL 

TmaUtm^  and ^  for  the  plaintiff. 

Ptdkt^  and  Jluaaelf  for  the  defendant 

[Attomies — Lee  and  BrowtL]. 

mere  iinavoidabl«  Iom  of  goods  by  a  carrier  will  not  support  the  count  in  trover ;  the  lots 
being  rach  an  excuse  as  to  make  the  non-deliverv  not  amount  to  a  tortious  conversion. 
It  will  he  proper  to  take  care  to  avoid  the  mistake,  of  intending  to  declare  in  tort,  and 
really  declaring  in  contract ;  for  which  see- the  cases  of  Go$et  v.  BodniMe  and  others,  3 
Ea.  Rep.  68;  Fowell  ▼.  Laytcn,  3  Bos.  6l  PuI.  365;  Alaxr,  BobcHi,  8  New.  Rep.  454; 
ud  S.  C.  18  £«.  Rep.  89 ;  and  TTeoie  v.  King  and  others,  18  Ea.  Rep.  458. 


•112]  •TAPPIN  V.  BROSTER. 

lo  an  action  for  money  paid,  laid  out  and  expended,  the  plaintiff  mutt  prove  some  autho* 

rity  from  the  defendant  to  pay  the  money. 

This  was  an  action  for  money  laid  out  and  expended ;  in  which  the  gene- 
ral issue  was  pleaded. 

The  plaintiff  was  guard  of  the  London  and  Holyhead  mail.  The  defendant 
resided  at  Holyhead^  and  frequently  received  parcels  by  that  mail.  At  ShrewB' 
bwy^  all  the  parcels  are  taken  out  of  the  mail,  and  the  guard  pays  the  proprie- 
tors the  «*arnage  of  such  parcels  as  he  delivers  on  the  journey  afterwards : 
among  them  were  the  parcels  in  question. 

The  amount  paid  by  the  guard  was  2/.  15«.,  which  amount,  it  was  alle^d, 
the  defendant  had  never  repaid  him,  though  the  parcels  had  been  duly  deli- 
vered. 

To  support  this  case,  the  porter  in  Shretvebury  proved  the  replacing  the 
parcels  in  the  coach  to  go  to  Holyhead;  and  the  clerk  who  produced  the  way- 
bOls,  proved  the  payment  of  the  money  to  himself  by  the  plaintiff*.  He  also 
proved,  as  did  the  clerk  at  Holyhead,  that  the  defendant  had  never  complained 
of  the  non-delivery  of  any  of  the  parcels.  Another  witness  proved^that,  when 
he  took  the  account  to  the  defendant,  he  said,  he  did  not  owe  the  guard  any 
•aeh  money  ;  he  only  owed  him  15s. 

UuLLocK,  B.»  observed,  this  was  not  an  action  for  the  carriage  of  parcels, 
but  for  money  paid,  laid  out,  and  expended  by  the  ffuard,  to  the  defendant's 
tue.  He  was  clearly  of  opinion,  that  the  action  could  not  be  supported  for  the 
*1131  ^^^^  amount;  because  there  was  no  evidence  that  *the  defendant  had 
^  either  authorised  or  directbd  the  guard  to  lay  out  the  money  on  his 
sceount ;  and  he  conceived  that  no  action  for  money  paid  could  ever  be  main- 
tuned,  unless  there  was  evidence  that  the  money  was  paid,  not  only  for  the 
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4efeiidaiit'8  benefit,  b«t  by  his  authority.    As  to  tfie  16t.,  as  the  defendant 
mdmitted  it  to  be  doe,  a  verdict  maBt  be  (bund  for  the  plaintiff  for  that  sum. 

Verdict  for  the  plaintiff;  damages,  I5t. 

Tmmtanf  and  — -^  for  the  plaintiff. 

CampbtU^  for  the  defendant. 

£Atloniies-— Wi/Kamf  and  Dax,"] 


The  Warden  and  Gombrethren  of  the  Crafts  of  Mercers,  Ironmongers,  and 
Goldsmiths,  of  the  Town  of  Shrewsbury,  v.  HART. 

By  custom,  a  compiiny  may  compel  all  of  their  trade  to  become  membera. 
A  coropaov  by  prescription  may  nave  more  than  one  corporate  name. 
The  chest  ot  a  company,  kept  by  the  clerk  of  the  company,  is  proper  coatody  for  old 
documenta  relating  to  the  company.    Bat  the  private  houae  of  a  deceased  clerk  of  the 
company  ia  not  proper  custody  for  a  convention  tewtp,    Edw»  4.  between  the  Fritiet  rf 
Wales  and  the  company. 

This  was  an  action  on  the  case,  brought  by  the  company  against  the 
defendant,  for  carrying  on  the  trade  of  a  Mercer,  in  the  town  of  Shrewsburyt 
without  being  free  of  3iis  company.  There  were  different  counts  to  vary  the 
name  of  the  company.     The  general  issue  was  pleaded. 

The  plaintiffs*  counsel  opened  for  nominal  damages,  the  action  being  brought 
to  try  the  right. 

That  the  defendant  had  carried  on  the  trade,  and  was  not  a  freeman,  was 
admitted. 

To  prove  that  the  company  were,  and  always  had  been  a  company,  a  series 
of  books,  containing  admissions  of  freemen,  and  other  acts  of  the  company, 
were  put  in.  They  commenced  in  the  reign  of  Henry  the  Sixth,  and  came 
down  to  the  present  time, 

*The8e  books  were  produced  from  a  chest,  which  had  always  been   r^iij 
in  the  custody  of  the  clerk  of  the  company  for  the  time  being :   this   *- 
HuLLOCK,  B.,  considered  good  custody. 

A  convention  between  the  Prince  of  Wales  and  the  company,  (calling  them 
a  company,)  dated  in  the  reign  of  Edward  the  Fourth,  was  offered  in  evi- 
dence ;  but  diis  was  not  taken  from  the  chest,  but  found  in  the  house  of  a 
former  clerk  of  the  'company  afler  his  death.  Hullock,  B.,  rejected  this  evi- 
dence, as  not  coming  from  proper  custody.! 

As  in  ancient  documents,  the  band-writing  never  can  be  proved,  to  make  them 
admissible  evidence,  they  must  be  shown  to  come  from  the  custody  of  the  person 
who  might  be  expected  to  have  possession  of  them,  if  genuine.  Documents  from  the 
Britinh  Aluteum,  the  Bodleian  Library,  and  the  collection  of  Mr.  Attle,  have  been 
rejected  :  because  it  could  not  be  shown  that  those  repositories  were  connected  with  the 
subject  matter.  In  the  ease  before  us,  the  eonvention  between  the  Prince  &f  Walee  and 
,  the  Mercer* t  Com^ny,  which  was  evidently  in  its  day  a  document  of  importance,  was 
rejected,  because  it  dfid  not  come  from  proper  custody;  while,  in  the  case  of  Bulltnv. 
MiAel^  2  Price  Rep,  aiid  4  Dow  Rep.,  a  book,  called  a  chartulary,  (but  which  appears  to 
have  been  merely  a  sort  of  memorandum-book.)  which  had  belonged  to  Glaetonbnry 
Ahhejft  waa  admitted  as  evidence,  to  prove  the  endowment  of  a  vicarage,  of  which  that 
Abbey  were  impropriators ;  because  it  waa  found  in  the  possession  of  the  Marquie  of  Bath, 
who  succeeded  to  a  large  portion  of  the  lands  of  this  abbey.  This  book  waa  admitted  aa 
evidence,  though  it  contained,  besides  the  entry  used,  a  calender  of  asinta,  a  hietory  of 
the  gianta  who  inhabited  England  before  the  Druide.  a  pedigree  of  the  Kings  of  £«g*lafid 
up  to  Adam,  snd  a  variety  ofother  trash.  Where  ancient  documenta  are  expected  asainat 
yoa,  it  is  adviaable  to  be  prepared  with  acme  ona  conversant  with  the  old  haooa,  to 
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^Endence  was  also  given  to  show  that  the  beadle  of  the  company  always 
attended  at  the  assizes  to  guard  the  judges,  and  that  the  company  had  regular 
officers,  regular  meetings,  entered  their  acts  in  a  book,  and  had  feasts. 

To  prove  that  mercers  at  Shrewsbury  must  belong  to  the  company,  a  series 
d  entries,  beginning  in  the  reign  of  Henry  the  Sixth,  and  continued  to  the 
present  time,  were  produced  (in  the  book  first  mentioned,)  to  show  the  admis- 
sion of  a  great  number  of  mercers  to  be  freemen ;  and  several  very  old  mer- 
cers, (who  had  been  disfranchised,  to  make  them  competent  witnesses,)  were 
called,  to  prove  that,  till  the  defendant  and  a  few  others  resisted,  all  the  mercers 
in  ShrewAury  had  been  free  of  the  company. 

Two  petitions  to  the  company,  from  mercers,  wete  produced  from  the  chest, 
both  dated  in  the  reign  of  Charles  the  Second  ;  each  petition  stated,  that  tfaa 
petitioner  had  cani^  on  the  trade  of  a  mercer  in  Shrewsbury^  without  bein^ 
free  of  the  company ;  that  the  company  had  threatened  to  commence  tegsl 
proceedings  against  the  petitioner,  who  expressed  his  Contrition,  and  asked  to 
be  admitted  to  his  freedom ;  which  the  admission-book  showed  had  afterwards 
been  done  in  both  cases» 

In  the  evidence,  it  appealed  that  the  company  had  not  always  been  called 
by  the  same  name;  sometimes,  the  Company  (^  Mercers ;  sometimes,  the 
Meruf'M  GkdUi  sometimes,  as  at  the  head  of  me  case ;  and  other  similaf 
names.t 

No  evidence  was  given  on  the  part  of  the  defendant 
*llfl1       *HuLLOCK,  B.,  left  it  to  the  jury  to  say,  whether  the  plaintiffs  were  a 
•*  company ;  and  whether  they  were  satisfied,  that,  by  custom,  all  mercers 
m  Skrsmsbury  mmt  belong  to  it. 

Verdict  for  the  Company  on  both  points* 

Campbell  and  Corbet^  for  the  plaintifis. 

Jervu  and  TauniOHf  for  the  defendant. 

[Attomies — Edgerby  and  TTkomos.] 

enmim  them  as  tbey  are  produced.  I  know,  from  coniiderable  experience  in  reading 
SBeteot  writinge,  that  the  date  of  a  document  may  be  fixed  pretty  accurately  by  the  style 
ef  hand-wnting.  This  ia  material,  not  only  to  detect  forgeries,  but  copies  produced  as 
eriginala.  Thus,  if  a  deed,  bearing  dale  of  Edward  the  Third*s  reign  is  produced,  and  it 
■  written  in  hsnd  not  used  till  Queen  Elitabeth*9  reign,  it  roust  be  either  a  forgery  or  a 
copy,  and  cannot  be  a  genuiiie  original.  Forgeries  have  also  been  detected  by  being 
written  on  etempe  not  in  use  till  after  the  date.  I  should  also  recommend,  if  the  docu- 
Bent  IS  on  paper,  to  look  at  the  water-mark.  A  paper  was  once  put  into  my  hand,  as  an 
aneement  of  the  reign  of  Charles  the  Second :  I  suspected  it,  because  the  hand -writing, 
did  not  appear  to  be  of  that  date,  I  looked  for  the  water-mark,  and  found  it  to  be  6.  R., 
nrmouBted  Yry  the  royal  crown. 

t  In  an  Anon,  case,  in  3  Salk.  Rep.  102,  pi.  2,  it  ia  laid  down  by  TrAy,  C.  J.,  and 
Pomea,  J.,  tb«t  "  a  corporation,  if  by  prescription,  may  have  several  names;  but  if  by. 
ckaner,  it  is  otherwise.*' 

o2 
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(Crown  Siie,) 
BEFORE  MR  JU8TICB  PABK. 


REX  V.  HENRT  KNIOHT,  and  ANNE,  his  wife. 

If  Ureeny  be  jointly  committed  hj  hnsbeod  and  wife,  the  wife  it  entitled  to  oe  tecpiittedf 
es  ander  eoercioo ;  ihe  woman  being  indicted  as  "  tk§  wffeefA.  H."  ia  sufficient  proof 
that  ahe  ia  ao,  for  thia  purpoae. 

Thssk  priflonen  were  indicted  for  stealin||r  curtain  pins.     From  the  evidence, 
it  appeared,  that  both  the  prisoners  were  in  company,  at  the  time  of  the  theft. 

Park,  J.,  directed  the  jary  to  acquit  the  female  prisoner,  because,  if  a  man 
and  his  wife  jointly  commit  a  felony,  the  wife,  being  presumed  in  law  under 
his  coercion  and  control,  is  entitled  to  an  acquittal.t  It  was  *not  neces-  r*^^^ 
sary  in  this  case  to  adduce  evidence  to  show  she  was  his  wife,  as  it  "- 
was  admitted  on  the  face  of  the  indictment;  the  prisoners  being  indicted  u 
•*  Henry  Efdght  and  Annt^  hU  w^t.^*X 

t  In  all  caaea,  except  treaaon  and  murder,  where  a  felony  ia  committed  by  a  buaband 
and  wife  jointly,  or  by  a  wife  in  company  with  her  husband,  the  wife,  being  preaumed  in 


him  to  ffo  with  her  and  commit  the  robbery :    the  learned  Judge  directed  the  Jury  to 
acquit  the  woman,  on  the  ground  of  coercion ;  aaying,  that  it  waa  a  preaumption  of  \aw, 
which  be  and  they  were  bound  by ;  however,  in  »et,  the  coercion  might  be  the  contrary 
way.    The  woman  was  acquitted,  and  the  man  found  guilty.    Another  atrong  caae  is  that 
of  Ja/fM&ef  A  Rf9n,  better  known  by  the  name  of  Paddy  Bnnim*s  wife,  who  waa  tried  si 
the  old  Bailey,  a  few  veara  aso,  under  the  statute  of  16  Geo.  2,  c  31,  for  conveying  in- 
plementa  of  eacape  to  ner  husband,  who  was  in  2Vewgaf«,  convicted  of  felonjr.  It  appeared, 
that  she  procured  the  inatrumenta  in  queation,  by  her  husband'a  direction.     She  waa 
convicted,  but  afterwards  pardoned  :   it  waa  underatood,  becauae  the  Judges  eonaidered 
that  ahe  acted  under  coercion,  though  her  husband,  from  being  in  priaon,  could  not  be 
present.    In  an  indictment  for  keeping  a  brothel,  husband  and  wife  maybe  both  pnniabed. 
t  In  caaes  where  a  woman  is  not  so  indicted,  evidence  of  cohabitation,  and  reputation 
of  being  his  wife,  would  be  sufficient,  unless  rebutted:  caaea  having  decided  that  anch 
evidence,  not  rebutted,  is  proof  enough  of  naarriace,  in  all  caaea  except  bigamy  and  criaL 
eon,    Perhapa,  before  leaving  this  subject,  it  ouont  to  be  men tioneci  that  Lord  HaU,  (I 
H.  P.  C.  516.)  aaya:   **  I  take  thia  (coercion)  to  be  only  a  presumption,  till  ihe  contrsry 
appesr ;  for  I  have  always  thought,  thst  if  upon  the  evidence  it  can  clearly  appear,  that 
tne  wife  waa  not  drawn  to  it  bv  the  husband,  but  that  she  wss  the  principal  actor  and 
inciter  of  it,  she  is  guiltv  aa  well  as  the  husband ;  but  fta6if«r  presaa^ts  donoc  pFitbttur  in 
csulrarivsi."    Though  thia  appears  to  hsve  been  the  opinion  of  Lord  HaU,  toe  modera 
prsciice  is,  on  finding  by  the  evidence  that  the  offence  was  joint,  for  the  Conrt  to  direct 
the  acquittal  of  the  wife,  without  at  all  conaidering  or  inquiring,  how  far  she  was,  or  wss 
not,  the  principal  actor  or  inciter  of  the  offence,    indeed,  if  l^rd  HaWo  rule  waa  acted 
apon,  a  wife  could  hardly  ever  be  acquitted,  tmleaa  ahe  waa  under  actual  compalaion. 
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•BEFORE  MR  JUSTICE  PARK. 


SANFORD  V.  HUNT,  , 

la  debt  on  hondf  the  only  plat  being  iolwii  ad  dum;  the  ezecudoa  of  the  bond  it  admitted^ 

and  the  defendant  begina. 

Tbu  was  an  action  of  a  debt  on  a  bond ;  in  which  9olmi  ad  diem  was 
pleaded,  without  the  general  issue,  or  any  other  plea. 

Park,  J^  intimate^  that  the  plea  of  wloU  ad  diem  alone  admits  the  bond 
and  execution  of  it,  and  that  the  defendant  begins ;  the  affirmative  of  the  iBsue« 
payment  or  no  payment,  being  on  him.t 

The  CTidence  not  supporting  the  plea,  there  was  a 

Verdict  for  the  plaintiff. 

t  In  almoat  all  easea,  where  the  affirmatiTe  of  the  laane  liea  on  the  defendant,  he  begina; 
bat  this  in  practice  ia  not  very  common,  aa  almoat  alwajra*  with  an  affirmative  plea,  the 
ieiandant  pleada  the  general  iaaue,  which  calla  on  the  plaintiff  for  some  prooia. 


BROWN,  Esq.  v.  GILES. 

In  rwtZ  eaaea,  the  Jndge  will  allow  the  plaintiff's  countel,  after  he  haa  closed  hit  eaie,  to 
recall  a  witneaa  to  prove  a  point  omitted  to  be  proved  in  the  proper  place. 

A  dog  jampioff  into  a  field,  withont  the  conaent  of  its  maater,  is  not  a  trespaea,  for  which 
aa  action  will  lie. 

This  was  an  action  against  the  defendant,  for  breaking  the  plaintiff's  close 
with  dogs,  ^.,  and  trampling  down  his  grass  in  a  certain  close,  called  Bryani^e 
dose,  in  the  parish  of  t^.,  on  divers  days.  The  defendant  pleaded  the  general 
issue. 

The  usual  notice  not  to  trespass  was  proved ;  and  a  witness  proved,  that, 
afler  the  notice,  he  saw  the  defendant  walking  down  the  turnpike  road,  and  his 
dog  jumped  into  the  field,  called  Bryatit^e  close. 

*1 191       *^J^^  Jm  was  decidedly  of  opinion,  that  the  dog  jumping  into  the  field, 
-I   without  the  consent  of  its  master,  not  only  was  not  a  wilful  trespass, 
bat  was  no  trespass  at  all,  on  which  an  action  cotdd  be  maintained ;  he  should 
therefore  nonsuit  the  plaintiff.f 

t  No  action  lica  for  damage  done  by  a  peraon'a  dog,  withont  the  peraon'a  isoncnrrenoe. 

at  a  knowledge  of  bad  propenaitiee  in  the  dog,  even  where  there  la  ooneiderable  actual 

damafe,  as  eheep  biting,  «e.    In  general,  no  action  lies  for  an  involuntary  treapasa.   The 

eldest  ease  on  the  anbject  ia  in  the  year-book  of  37  Hen.  6,  37,  pi.  26,  which  decides,  that  i. 

a  man  is  ssaaolted,  and  when  in  danger  mna  through  the  close  of  another,  not  keepins  the 

liMMpaih,  no  action  liea ;  it  being  neceasary  for  hia  preservation.    It  ia  laid  down  in  2  Roll. 

All.  566,  pi.  1,  that  if  cattle,  in  paaaage  on  the  hishway.  eat  herbs  or  corn  raptm  et  ipanim, 

against  the  will  of  the  owner,  it  will  ezcuae  the  trespass.    In  MUlen  v.  Faudiy,  Poph. 

161,  the  defendants  dog  chased  the  plaintiff's  sheep;  defendant  called  him  off:  held,  that 

no  action  la^r.    In  Btdkwitk,  Esq.  v.  Shardike  and  Hatdk,  4  Burr.  Rep.  2092,  the  Court  lay 

down,  that,  if  a  peraon  goes  along  a  footpath,  and  his  doa  happens  to  escape  from  him  and 

niB  into  1  paddock  and  ptill  down  a  deer  againat  hia  will,  it  ia  no  treapaaa. 
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A  person  was  then  called  who  stated  that  the  defendant  admitted,  that  he 
had  gone  at  another  time,  skice  the  notice,  into  BryanfB  close,  but  that  hs 
claimed  a  right  of  way  there.     No  plea  of  right  of  way  was  put  on  the  record. 

This  was  the  case  for  the  plaintiff. 

Pearson  objected,  that  there  was  no  ertdence,  that  the  close  was  in  the  pes* 
session  of  the  plaintiff. 

Campbell  said,  he  had  only  omitted  to  prove  it,  from  supposing  it  could  not 
be  disputed ;  he,  therefore,  hoped  the  learned  Judge  would  allow  him  to  caU  a 
witness  to  prove  it 

Pearson  strongly  objected  to  this,  and  staled,  that  some  years  since  he  had 
defended  a  man  at  iSlfi|[^rd,  fbr  *burglai7 ;  whom  two  King's  counsel  rtiAA 
were  brought  from  the  other  Court  to  prosecute.  When  thev  had  closed  ^ 
iStkelx  case,  he  objected,  that  &ero  was  no  evidence  that  the  house  had  been 
shut  up  the  night  before.  The  prosecutor^s  counsel  said,  they  had  forgotten  to 
prove  it,  and  wished  to  recall  a  witness,  as  Mr.  Campbell  did,  but  the  learnt 
Judge  would  not  allow  it;  and  the  prisoner  was  therefore  acquitted. 

Park,  J.,  aAer  some  hesitation,  allowed  a  witness  to  be  recalled,  observing 
that  tliis  was  not  a  criminal  case  Uke  that  cited  by  Mr.  PeareonA 

A  witness  being  recalled,  proved  the  close  to  be  in  the  occupation  of  the 
plaintiff,  and  that  it  was  in  the  parish  and  county,  kid  in  the  declaration. 

Veidict  for  the  plaintiff;  damages,  One  farthing. 

The  learned  Judge  refused  to  certify. 

*  Campbell,  and  nyan,  for  the  plaintiff.  r«i!ii 

Peareonf  for  the  (defendant.  L  *** 

[Attomies — Bardwick^  and  CoOim.} 

t  A  plaintiff  has  been  allowed  in  a  penal  action,  under  a  atatute,  to  supply  proof  which 

hia  counsel  had  omitted  to  bring  forward  before  closing  his  case.    The  case  of ,  Clk. 

V.  Sir  Montague  Burgoyne,  Bart.,  tried  at  Chelm$ford,  was  an  action  of  debt,  for  30/.  per 
month,  for  not  going  to  church,  under  the  statute  of  23  Elia,  c,  1.  There  the  plaintiff's 
counsel  forgot  to  prove  that  Sir  Montague  lived  in  the  parish ;  but  was  permitted  to  recall 
a  witness  to  prove  this,  after  he  had  closed  his  case.  Sir  Montague  then  entered  on  his 
defence,  which  was  under  the  12th  section  of  that  statute,  which  makes  it  an  excuse  that 
divine  service  should  be  oerformed  in  the  defendant's  house :  on  which  a  verdict  was  given 
in  hia  favor.  It  may  at  first  siffht  appear  strange,  that  the  defendant,  in  the  principal  ease, 
did  not  put  the  plea  of  nght  of  way  on  the  record :  but  he  waa  properly  advised  to  omit 
It ;  because  you  should  never  justify  a  frivolous  trespass,  unless  you  are  sure  of  success ; 
suce,  if  the  justification  is  found  against  you,  with  only  nominal  damage*  it  carries  full 
€»at9.  The  same  role  applies  where  a  battery  is  justified,  and  the  plea  fails :  but  if  the 
oiwawU  only  la  justified,  and  thai  justification  fails,  it  does  not  of  necessity  carry  full  cosu. 


LYSTER,  Esq.,  v.  BROWN  et  aL 

In  action  of  debt,  on  the  11  Geo,  2,  c.  19,  against  a  tenant  for  fraudulently  removing  his 
goods,  to  avoid  a  diatreas;  it  ia  immaterial  whether  the  removal  is  in  the  night  or  not ; 
or  with  concealment  or  not.  Evidence  that  the  tenant's  sons  removed  the  goods  with 
his  consent,  will  support  a  declaration  against  kim  for  removing  the  goods,  and  them  for 
aaaiatiog  him  in  suoh  removal. 

This  was  an  action  of  debt,  on  the  third  section  of  the  statue  1 1  Geo.  3,  e. 
10,  against  the  defendant,  George  Brown,  for  double  value  of  goods  fraudu- 
len^y  removed  from  a  farm,  of  which  he  was  tenant  to  the  plaintiff,  to  prevent 
a  distress  for  rent,  and  against  the  other  defendants,  his  sons,  for  aiding  imd 
assisting  him.    Plea— the  general  issue. 
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To  support  the  action^  the  plaintiff's  steward  proved  that  George  Brown 
was  tenant  of  the  farm,  of  which  the  plaintiff  was  landlord  ;  and  that  he  was 
upwards  of  600/.  in  arrear  of  rent ;  that  he  had  of\en  threatened  Brown  with 


Evidence  was  given  to  show,  that  great  quantities  of  farming  stock  were 
removed ;  some  to  a  farm  of  one  of  the  sons,  some  to  other  places ;  and  cir* 
comstuiees  and  declarations  of  all  the  defendants,  to  convince  the  Jury  of  the 
fraudulent  intent  Evidence  was  also  given  of  the  small  and  insufficient  value 
<tf  the  goods  left  on  the  premises,  and  of  the  value  of  the  goods  taken  away. 

From  the  cioes-examination,  it  appeared  that  the  goods  were  not  removed  in 
&e  night,  or  with  any  particular  concealment. 

Pau,  J.,  intimated,  that  the  removal  in  the  night,  or  with  concealment,  were 

*1221  °^^  necessary  to  support  the  ^action  ;  and,  therefore,  this  was  only  evi- 

-'  dence  to  rebut  the  evidence  of  fraudulent  intent. 

It  appeared  that  the  removal  was  effected  by  the  sons,  without  any  activa 

psrticipation  by  the  father,  who  only  appeared  to  be  privy  and  consenting  to 

the  removal. 

Taunton  objected,  that  that  put  an  end  to  the  action ;  because  the  statute 
only  gave  the  penalty  in  cases  where  the  removal  was  by  the  tenant,  assisted 
by  others ;  here,  on  the  evidence,  it  was  just  the  reverse.! 

Pakk,  J.,  thought,  that,  if  the  sons  removed  the  goods,  with  the  father's  con« 
sent,  ail  were  equally  principals ;  or  a  tenant,  who  was  afflicted  with  the  gout, 
might  have  his  goods  fraudulently  removed  with  impunity.  His  Lordship  then 
left  it  to  the  jury  to  say,  whether  they  thought  the  removal  fraudulent ;  and,  if 
so,  diey  would  say  whether  the  removal  was  by  the  sons  alone,  with  the  privity 
and  consent  of  the  father. 

The  jury  found  for  the  plainttff,  stating  the  removal  to  be  by  the  sons  cm/y, 
with  the  father's  privity  and  consent. 

The  learned  Judge  gave  Mr.  Tawnton  leave  to  enter  a  nonsuiti  in  case  fte 
Court  above  should  be  with  him  on  his  objection. 

*13ai       *Oanipbell^  and ,  for  the  plaintiff. 

-'       Taunlonf  for  the  defendants. 

[Attomies — Lloyd  and  fFkeeier.'] 


In  the  following  Miehaelnuu  Term,  Pearson  moved  to  enter  a  nonsuit  on 
the  point  reserved  by  Mr.  Justice  Park  ;  but  the  Court  of  King's  Bench,  con* 
cnrnng  with  the  opinion  of  Mr.  Justice  Park,  refused  the  rule. 

tThe  words  of  the  3d  section  of  the  statute  11  Geo,  2,  e.  19,  are  x  "  To  deter  tenants 
uom  fraadalentljr  conveying  away  their  goods  and  chattels,  and  others  from  wilfally  aid- 
ing  or  assistin^^  therein.*'  It  is  enacted,  **  that  if  any  such  tenant  or  lessee  shall  iraud- 
alently  remove,  and  convey  away  his  or  her  goods  or  chattels  as  aforesaid,  or  if  any 
person  or  persons  shall  wilfully  and  knowingly  aid  or  assist  any  such  tenant  or  lessee,  in 
•ach  fraudulent  conveying  away,  or  carrying  ofTanv  part  of  bis  or  her  goods  or  chattels, 
or  ia  eonceaiing  the  same,  all  and  every  person  and  persons  so  offending,  shall  forfeit  and 
Pty.  Itc." 

Vol.  XII.— 11 
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BEFORE  MR.  BARON  HULLOCK. 


DOB,  on  the  joint  and  Mveral  Demises  of  the  Minister,  ChnrohwaTdem,  aed 
Oirerseers  of  the  Poor  of  the  Parish  of  St.  liili«i,  ShFSwshnTjr,  «. 
COWLEY. 

^jeetrarat  oann<it  be  brought  i|7aiiwt «  pet ioa  for  Mtttng  sp  a  staM  io  a  atreat.    Jht 

remedy  is  an  action  of  treapaaa  by  iha  owner  of  the  aoil. 

This  was  an  ejectment  to  recover  a  certain  quantity  of  land,  situate  in  Fuh' 
Street,  Shrewsbury,  in  the  parish  of  St,  Julian.  The  land  in  question  wu 
teally  the  soil  of  part  of  the  street  itself. 

The  facts  were  these  : — ^The  defendant  had  for  some  years  erected  stalk  vx 
lUh*  Street,  on  market,  days,  and  he  had  used  the  church-yard  wall  as  the 
hack  of  his  stalls  :  for  this  use  of  their  wall  he  had  paid  the  pariah  of  St.  Julian 
tl,  a-year.  The  lessors  of  the  plaintiflT  had  given  him  notice  to  quit,  and  he 
ceased  to  use  the  wall,  and  built  his  stalls  in  the  street,  with  W4)oden  backs« 
three  mches  from  the  wall.  The  present  ejectment  was  brought,  the  paiish 
'alleging  that  the  soil  of  the  street  was  their  freehold,  as  far  'as  the  mid-  r^M^ 
jUe,  in  like  manner  as  the  soil  of  a  river  to  the^irm  aqiueA  '* 

If  ULLOCK,  B.,  had  never  heard  before  of  an  ejectment  for  a  street,  and  was 
decidedly  of  opinion  that  it  would  not  lie,  if  the  soil  of  the  street  did  belong  to 
the  parish,  and  there  would  be  some  difficulty  in  provii^  thai.  The  broper 
way  would  be  for  them  to  bring  an  action  of  trespass  ibr  disturbing  their  soil, 
■s  is  done  in  cases  of  disturbance  of  mines,  where  a  public  road  runs  over  the 
mrface  of  the  land. 

I  Plaintifis  nonsuited. 

t  The  caae  of  the  Maydf,  4«.,  of  Northampton  ▼.  Wurd,  2  Str.  Kep.  1238,  and  1  mTtla. 
Rep.  107.  waa  an  action  of  treapau  quare  etautum  /regit,  for  breaaing  the  plaintiff's 
cloM,  called  Butcker  Row,  and  erecting  a  stall  there.  The  defendant  pleaded,  that  it  was 
a  market,  and  that  he  entered  and  ptit  np  a  atall  there  to  aell  hia  meat :  Replication,  that 
the  plaintiffs  were  seised  in  fee  of  the  soil  and  market ;  and  that  the  defendant,  wiihoat 
leave,  and  of  his  own  wrong,  entered  and  set  up  a  stall.  To  this  there  was  a  demurrer. 
The  case  was  argued  three  times  before  the  Court  of  King's  Bench ;  and  it  was  contended, 
that  the  defendant  had  a  right  to  put  up  a  atall  in  the  market,  and  that  trespass  waa  not 
,the  proper  action.  Per  Curiam — No  person  has  a  right  to  set  up  a  stall  in  a  market, 
without  paying  a  compensation  to  the  owner  of  the  soil ;  and  if  one  does  wrongfully  place 
a  atall  there,  an  action  of  trespass  is  the  proper  remedy  for  the  owner  of  the  aoil.  He 
9annot  bring  debt  or  aMwaipeil,  as  there  is  no  certain  duty  or  implied  contract.    I'be  oase 

Sf  the  Mayor,  ifc.,  of  Norwiek  v.  Swan,  2  BI.  Rep.  1116,  is  precisely  similar,  except  that 
liare  the  defendant  placed  a  table  to  sell  his  goods  upon,  instead  of  erecting  a  atall. 


REX  V.  EDMOND  WHITCOMB,  Gent.,  one  of  the  Coroners  of  ShropBhim. 

Information  against  a  coroner  for  corruption  in  his  office,  who  waa  fonnd  gniltj.  '  Tb* 
judge  refusM  to  commit  the  defendant,  or  to  hold  him  to  bail,  no  disposition  to  abacoiul 
being  shown. 

Tru  was  a  criminal  information,  which  charged,  that  the  defendant,  being 
one  of  the  coroners  of  the  county  of*  Salop,  as  such  coroner  held  an  r^ioK 
inquest  on  one  Sarah  Ntwtanf  who  was  murdered  by  John  Newton^   L  ^^^ 
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her  hofbuid ;  of  which  murder  John  Newton  wm  connoted ;  and  that  the 
defendant  eorniptlv«  and  for  Ivere  and  ,faia«  «eeratfy  examined  several  of  the 
witneeees,  before  the  swearing  of  the  jury ;  that  he,  knowing  Newton  to  he 
nupeeted  of  the  murder,  corruptly  aprefd  with  him  to  persuade  the  jury,  that 
he  was  not  the  cause  of  his  wife's  death ;  that  he  corruptly  dismissed  twelve 
of  the  twen^-four  jurors  summoned ;  that  he  ooiruptly  omitted  to  examine  a 
vitness,  whose  evidence  he  was  apprised  of;  and  prevented  the  jury  from 
viewing  the  body.  The  other  counts,  fourteen  in  number,  charged  each  of 
these  eorropt  acts  separately,  and  in  different  ways.     Plea^— Not  guilty. 

Witnesses  were  called  to  prove  the  facts  charged,  and  circumstances  to  induce 
the  jury  to  infer  corruption.  An  examined  copy  of  the  record  of  conviction 
of  John  Newton,  for  murdeci  was  pul  in  ;t  and  the  original  record  of  the  inqui- 
sition <m  the  body  of  Stirah  Newton,  under  the  hands  and  seals  of  die  defend* 
ant,  as  eoroQjei;,  and  of  the  jurors.} 

for  die  defenct.  witnesses  were  caQed  to  disprove  the  circumstaiices  ohaig«i« 
and  the  corruption ;  one  of  whom  was  cross^xamined  as  to  an  affidavit  he 
had  made  contradictory  of  his  present  statement.  The  affidavit  was  read :  it 
was  an  affidant  nutde  by  the  witness  in  the  Court  of  King's  Bench,  and  used 
in  the  showing  cause  against  the  rale  ntsi  for  tke  pnesent  information.^ 
•|agj  *The  defeadaat's  coynsel  also  put  in  tiM  original  depositions  taken 
^^  before  the  defendant  at  the  inquest 

fiiUAOK,  B.,  left 'die  evidenee  of  the  feeti,  and  Ae  eompt  motive  to  tfie  juiy^ 

Terdiet— Onilty. 

Pemwm  aslted  tfiat  &e  defendant  afaoiM  f^ve  hail  for  his  appearuioe  to 
iceeive  jodgaent. 

HuixooK,  B.,  stated,  that  where  no  dieposkion  to  abscond  was  manifesiedt 
ike  applieatioo  was  quite  vousaal,  and  declined  making  any  such  order. 

Peanon  then  aske^  for  the  defendant's  own  recognizanees,  which  the  leamei 
Baioa  also  declined  erdering.l 

Pearson,  Campbell,  Rueeel,  and  Ryan,  for  the  prosecution. 

Pmbt,  Sent.,  JeroU,  PtMetivoA  Coi^eif  for  the  defendant 


[Atjwuiosi  Zejacdate  and  CSaffiaa.] 

t  r«a  fet  this  by  applying  at  the  office  of  the  elork  of  aseise  of  the  oireuit,  for  an  offlcis 
wpv  of  the  reoofd  yon  want,  and  letting  a  witneoa,  who  wiil  attend  the  trial,  ezamins 
■Ko  copy  with  the  original  record. 

t  This  record  was  produced  by  the  clerk  of  asaise. 

S  The  mwf  to  get  toe  original  of  any  affidavit  from  the  crown  office,  for  the  purpose  of 
fiodaciog  it  in  evidence  on  a  trial,  is  to  canae  an  office  copy  of  it  to  be  taken ;  the  attorney 
a  fbe  canae  in  which  it  ia  to  be  produced,  (or  other  proper  pejRaon,)  then  gives  an  under* 
taking  to  return  the  original  affidavit  aa  soon  aa  uaen.  He  ia  (on  one  of  the  clerks  in  coott 
Plaining  a  jadae'a  older  for  that  pnrpoae,  which  order  ia  granted  on  a  atatement  of  the 
iaeii,)  pemuttai,  to  take  it  away,  leaving  the  office  copy  aad  the  undertaking  in  ita  plaqs 
till  ii  ia  ratanmd. 

I  la  aoaM  of  ibo  cases  of  tlaq4MflBens  Nbel,  I  haaa  fcaosra  tha  defendant  ctommittedt  or 
Mi  la  bailibr  kin  aopoaranee  |o  nwaive  jafgnsnit  ilUM|g|h  sp  |»artiealar  dii;poaitioa  W 
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•HEREFORP  ASSIZES. 

{Crown  Side.) 

BEFORE  MR.  BARON  HULLOCK. 


BEX  V.  THOMAS  HALLOW  AT, 

Variance. — An  indictment  for  stealing  **  a  hmi  /umaee^*  in  the  conntj  of  H,  ie  not  mp 
ported  hj  evidence  of  eteslinff  e  brait  furnace  m  the  coanty  of  J7.  and  breaking  it  there, 
and  bringing  the  puetf  into  H»  shire. 

Ths  indictment  in  this  case  charged  the  prisoner  with  stealing  one  bran 
furnace^  at  the  Pariah  of  Brilley,  in  the  county  of  Hertford. 

From  the  evidence,  it  appearecf,  that  the  prisoner  had  stolen  the  furnace  at  a 
place  called  Clowee^  in  the  county  of  Radnor^  and  that  he  carried  it  a  little 
way,  and  then  broke  it,  bringing  the  fragments  into  the  county  of  Hereford,  It 
appeared  that  Ciowee^  and  the  place  at  which  he  broke  the  furnace,  were  both 
at  more  than  five  hundred  yards  from  the  boundary  of  the  county  of  Herrfordii 

HuLLOoK,  B.,  directed  an  acquittal,  and  said :  Though  a  prisoner  may  be 
indicted  for  a  larceny  in  any  county,  into  which  he  takes  stolen  property,  the 
present  indictment  must  fail,  as  he  never  had  the  **  braes fitmaee**  in  Hereford* 
ehire^  or  witliin  five  hundred  yards  of  its  boundaries :  he  merely  had  there 
oertain  pieces  of  brass4 

Verdict— Not  Guil^* 

t  Bjr  the  statute  59  Gw,  3,  c.  96,  %  2,  it  is  enacted,  that  in  any  indictment  for  felony 
committed  on  the  boundary  of  two  or  more  counties,  or  within  five  hundred  yards  of  the 
boundarv,  it  shall  be  sufficient  to  lay  the  offence  in  either. 

X  With  regard  to  description  of  stolen  property  in  an  indictment,  it  is  particularly  neces* 
aary  to  be  precise.    Noihmg  is  so  common  as  for  the  clearest  cases  to  fail  from  a  mis-de« 
acription  ot  this  kind.    I  need  not  mention  the  well  known  esse  of  a  roan,  indicted  for 
stealing  a  pair  of  stockings,  being  acquitted,  because  the  stockings  were  proved  to  be  odd 
ones ;  or  of  the  person  acquitted  of  stealing  a  duck,  because  in  proof  it  turned  out  to  be 
a  drake.    I  was  present  at  the  acquittal  of  a  man  for  forgery,  in  altering  a  lenari  fadoM 
from  the  county  court,  because  it  was  called  in  the  indictment  a  writ ;  a  levari  faciae  from 
the  county  court  not  being  a  writ,  but  only  a  warrant  from  the  sheriff  to  his  omcer.    It  is 
best,  at  least  in  one  count,  to  call  the  thing  stolen  by  the  same  name  the  witnesaea  w\V\ 
call  it  in  their  evidence.     When  an  animal  is  described  in  an  indictment  by  its  name  only, 
without  the  epithet  dead^  it  will  be  considered  to  be  alive.    An  indictment  for  stealing  a 
horse  would  be  but  ill  supported  bv  proof  of  stealiiiff  a  dead  horse.  The  nearest  case  inat 
I  recollect  to  have  met  with  is  Eougk't  case,  in  Mr.  £o«(*«  Pleas  of  the  Crown,  where 
the  prisoner  was  indicted  for  steaiinff  a  j>heatiint  of  the  value  of  forty  shillings,  of  the 
goodt  and  chdttelt  of  the  prosecutor :  toe  twelve  Judges  held,  that,  from  the  description, 
it  must  be  taken  to  be  a  pheasant  alive,  and  eoferm  nature;  and,  to  show  it  to  be  a  felony., 
the  indictment  should  state  it  to  have  been  dead  or  reclaimed  ;  and  the  staiin^^  it  to  be  of 
the  goods  and  ehatteUi  did  not  supply  the  deficiency.   Perhaps  the  most  curious  distinction 
between  living  and  dead  is,  that  the  stealing  the  skin  of  a  dog,  like  siealinff  mnr  other 
skin  from  the  furrier,  is  a  larceny ;  whereas  stealing  the  living  dog,  which  is  t  ne  sain  and 
something  more,  is  no  larceny ;  dogs  being  considered  in  law  of  a  base  nature,  and  not 
subject  to  larceny.    In  actions  against  lords  of  manors  for  taking  away  game,  the  decla- 
ration usually  is,  that  the  defendant,  **  with  force  and  arms,  seised,  took,  and   carried 
away*'  so  many  ''desd  hares,"  d&c.    Bird  v.  Dale,  7  Taunt.  Rep.  560,  and  Ckuretkward  v. 
Sluddfft  14  Ea.  Rep.  249,  are  instances  of  this.    It  msy  be  said,  that,  in  actiona  for  penal* 
ties,  for  having  game  in  possession,  it  is  not  usual  to  slate  that  the  defendant  bad  a  damd 
hmre  in  his  possession,  but  merely  a  kare.    I  apprehend  the  reason  is,  that  this  being  an 
action  on  a  statute,  it  is  considered  sufficient  to  follow  the  words  of  ic 
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•SAME  V.  SAME. 

.-—An  indictment  for  ■tealing  two  furfacf ,  not  rapported  bj  proof  of  atMling  tw§ 

dmd  mrkioa. 

Thb  same  prisoner  was  also  indicted  for  stealing  ^  two  turkies.'*    [See  Note 
(t)  to  the  preceding  case.] 

*1291      *'^  evidence  the  turkies  appeared  to  have  been  dead  tarkies,  stolen 
^  from  a  larder. 
HuLLOCKv  B.,  ruled,  that  this  indictment  could  not  be  supported  ;  for  **  tw$ 
turkUi*'  must  be  taken  to  mean  live  turkies*    It  ought  to  have  been  for  steal- 
ing two  dead  turkies. 

Verdict— Not  Guilty. 


REX  V.  GEORGE  TYLER  and  JOHN  FINCH. 

CoDfeMioo  of  m  prisoner  to  a  constable,  who  had  held  out  no  inducement,  is  evidence ; 
thoafh  an  induceinent  had  been  previously  held  out  by  a  person  in  no  office  or 
SBthority. 

Tbbsb  prisoners  were  indicted  for  breaking  into  a  house  in  the  day-time*  no 
person  being  therein. 

Curwood  offered  to  prove  a  confession  of  the  prisoner  Unchf  made  to  a 
constable. 

Sir  W.  Owenf  for  the  prisoners,  wished  to  show  that  the  prisoner  Finchf 
being  locked  up  alone  in  a  room  at  a  public-house,  was  told  by  a  manf  that  the 
ether  prisoner  had  told  all,  and  he  had  better  do  the  same  to  save  his  neck : 
tad  that  on  this  the  prisoner  Unch  confessed.! 

HuLLocK,  B.«  held,  that  as  the  promise,  (if  any*)  was  by  a  person  wholly 
without  authority,  the  subsequent  confession  to  the  constable,  who  had  held 
*iaoi  ^^^  ^^  inducement,  *must  be  considered  as  voluntary,  and  was  therefore 
^   evidence. 

Verdict — Guilty. 

Cunoood,  for  the  prosecution. 

Sir  IF.  Owtfit  for  the  prisoner. 

When  the  supposed  confession  was  proved,  it  apppeared  that  the  prisoner  said,  that  m 
man  had  told  him.  he  had  better  lell  all.  for  the  other  prisoner  had  confessed ;  but  that  he 
woald  not  say  a  word,  for  he  came  too  far  north.  Here  we  aee  a  nian*s  rrfutal  to  confess. 
Dearly  as  strong  evidence  against  him.  as  if  be  had  actually  oonfesaad.  See  the  case  of 
McM  V.  Eliaabttk  Gibhom,  tupra,  and  the  notes  to  that  case. 

H 
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{GvU  Side.) 


BEFORE  MR.  JUSTICE  PARK. 


DOB)  0B  «he  Demise  of  DATIS  v.  DAVIS. 

A  MMiil  Mn,  who  waf  living  with  his  father  at  the  time  of  hit  death,  holding  poaaeanon 
ofhia  father'a  house,  leviea  a  fine  with  proclamationa.  The  eldeat  aon  need  not  maks 
an  actual  entry  to  avoid  thia  fine. 

Thb  plaintiff  was  the  eldest,  and  the  defendant  the  second  son  of  a  Mr. 
DavUf  who  was  seized  in  fee  of  the  house  for  which  the  present  ejectment 
was  brotight  It  appeared  that  the  defendant  had  lived  with  his  father  for 
some  time  previous  to  his  death,  at  the  house  in  question,  and  continued  to 
reside  in  the  house  afler  the  father's  death,  when  he  levied  a  fine  with  procla- 
mations, which  was  proved ;  and  the  defendant's  counsel  contended,  that  he 
must  succeed,  as  there  had  been  no  actual  entry  by  the  lessor  of  the  plain- 
tiff; bufr— 

Park,  J.,  considered  such  entry  unnecessary,  as  the  second  son  merely  eon* 
tinned  in  the  house  he  had  rightfully  resided  in  during  his  Other's  lifetime ; 
iod  that  he  was  ttot  seised  of  die  freehdld  rfgktfiiHy,  or  by  dtsseizifi.  His 
Lordship  therefore  directed  a 

Terdick  for  Ae  pbkL^V. 


*A  rule  fdii  for  a  new  trial  having  been  obtained,  afid  the  esse  argned   r«] «« 
IB  the  Coun  of  Exchequer^  I  ^'' 

Grabak,  B.,  now  delivered  the  opinion  of  (he  Court — In  this  case  a  second 
son  is  led  in  possession  at  the  death  of  his  father,  and  levies  a  fine.     The 
question  is,  whether  he  has  a  freehold  by  disseizin.     A  person,  to  levy  a  fine, 
must  either  have  a  freehold  by  right  or  by  wrong.    And  if  by  wrong  the  cases 
show,  that  the  possession  must  be  adverse.     'Fhere  must  be  a  wrong  in  thp 
original  entry.     Now  here  the  defendant  was  permitted  to  enter  by  his  father, 
which  IS  clearly  not  a  tortious  entry;  and  in  Doe  v.  Perkinaf  Lord  ^/Jen- 
borough  and  the  rest  of  the  Court  held,  that  if  a  man  held  over  on  a  lease,  and 
a  descent  was  east,  the  entry  was  not  tolled ;  because  the  possession  of  the 
defendant's  ancestor  did  not  origiuate  tortiously.     We  are  therefore  of  opinion, 
that  the  present  defendant's  possession  was  not  a  disseizin  of  the  freehold.! 

Rule  discharged. 

t  In  the  case  of  Doe  v.  Perkifu,  3  M.  &  S.,  a  lesnee  for  years  of  a  tenant  for  life,  who 
had  died,  levied  a  fine.  Ijord  Ellenhorougk,  in  giving  judgment,  ssys,  that  m  order  to  rmt* 
ttitute  a  dii»ei9iM,  there  muet  he  a  wrongful  entry.  A  wrongful  coniin*i^nce  in  ponsesaioii 
b  no?  a  disaeizin ;  and  a  fine  by  auch  a  person  will  not  require  an  entry  to  avoid  it  ;  and 
a  descent  caat  will  not  toll  the  entry :  and  in  WUliawa  v.  TkemaB*  12  East,  255,  L.ord 
Ellenborougk  laya  down,  that  a  devizee  of  a  tenant  for  life,  entering  and  receivincr  the 
rents,  is  not  a  disseizor;  for  such  a  peraon  might  not  do  it  adversely,  nor  even  know  of 
the  claim  of  the  lesaor  of  the  plaintin.  However,  in  the  caae  of  Lee  Compere  v.  tiiekm,  7 
T.  R.  727.  it  ia  laid  down,  that  after  a  fine  levied  by  a  tenant  for  Itfe,  there  miist  be  mn 
Sntry  before  ejectment  brought. 
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•WAtLUlO  V.  WALTERS. 


A  4mty  orertMr,  or  eren  a  mere  ttnoftrv  daweuiig  a  surgvon  to  attend  a  poor  man,  la 

Kabl«  ID  pay  ibe  aurpreon. 
Wktiher  an  oTeraeer  ia  liable  to  pay  a  awgaon  who  attenda  a  pauper  without  a  retaioer- 

famnf   A  deputy  OTorseer  ia  iiul. 

Tim  was  an  action  by  a  surgeon  for  work  and  labor  in  attending  a  third 
penoo.    Plea — General  issue. 

In  evidence,  it  appearadi  that  a  pauper,  in  the  parish  of  which  the  defend- 
ant was  deputy  overseer  of  the  poor,  (not  an  assistant  overseer  under  30  Geo» 
9f€tq^.  12,}  met  with  a  serious  accident;  it  was  proved  that  the  plaintiff 
attended  him,  and  that  the  charges  were  fair. 

Pabe,  J.,  said,  that,  without  deciding  whether  or  not  an  action  could  be 
maintained  against  the  overseer  of  a  parish  by  a  surgeon,  for  attending  a  pau- 
per, he  was  of  opinion  &at  the  defendant  being  a  mere  deputy  o^  erseer,  this 
action  could  not  be  maintained  against  him,  without  some  evidence  of  a 
retainer.! 

*iaai       *B^id<eiice  was  then  given,  that  the  defendant  had  sent  a  person  to  the 
J  plaintiff  to  say,  that  if  ho  would  attend  the  pauper,  he  (the  defendant) 
woaM  pay  him* 

The  defence  attempted  was,  that  the  order  was  given  not  by  the  defendant 
bnt  by  a  Mr.  Innl  i  this  wholly  failed. 

Paul  J.«  was  clearly  of  opinion,  diat  if  a  deputy  overseer,  or  evei  .  mere 
stoaqger  directed  a  surgeon  to  attend  a  poor  man,  such  a  person  was  clearly 
Ibhle  to  pay  the  sufgeoKr 

YerdSet  for  the  plaintiff;  damages  15£ 

Jfett/e,  and  Zlorts^  fer  the  plaintiff. 

Ruudf  for  the  defendant. 

[Atlotnies— £lm-i9  and  WarburtonA 

No  eaao  baa  yet  decided,  that  an  ovetaeer  ia  compellable  to  pay  a  aurgeon'e  bffh  for 
attending  a  paaper  of  hia  pariah*  unlesa  there  baa  been  an  order  by  him»  or  a  aubMqaatft 
proaiiee.  er  a  knowledge  of  the  aiiendance,  and  an  acquie»cenee  in  ii.  Ii  hat  been  eoj^ 
teadedt  that  the  moral  obligation  of  ibe  overseer  to  provide  physic  for  a  pauper,  is  sum* 
eisM  by  itself  to  raise  aa  impliied  ^numpsit ;  but  tlie  tendency  of  the  cases  is  to  show, 
that  ihia  ia  a  g<Hxl  consideration  for  a  promise,  bnt  does  n»t  of  itself  awM>uMt  even  to  all 
implied  promise.  See  fVatton  v.  Turner^  Bull.  N.  P  ;  IVenntUw,  Adnef,  3  Bos.  &  Pull. 
147;  AiktHM  V.  Banwell,  2  Ea.  Rep.  505,  and  Lamb  v.  Bunee^  4  M.  &  S.  275.  Cases  have 
slao  decided  that  a  pauper  hurt  is  casual  poor,  wherever  he  then  happens  to  be.  and  thai 
psnsb  ia  bound  to  provide  aaaiatance  for  nim,  which  the  parish  he  is  iessUy  settled  in  ia 
not  bound  to  reimburse  :  this  is  laid  down  in  the  cases  of  AikinM  v.  Manwell  and  Lawtb 
V.  Bunee.  I  ought  here  to  mention  the  case  of  Sneaik  v.  TomJkms,  in  the  Court  of  Ktng'a 
Beach,  from  the  Norfolk  Circuit,  in  Trinity  Term,  1822;  in  which,  in  an  ociion  for  a 
•urpon'a  bill,  it  appeared  that  a  pauper  legally  settled  in  the  parish  of  A.,  met  with  an 
accident  in  the  parish  of  B.,  where  he  waa  attended  by  the  plainiiff*.  a  surgeon  ;  nfier  the 
attendance,  the  defendant,  who  was  overseer  of  ii.,  in  which  the  pauper  waa  settled,  gave 
an  eipreaa  promiae  to  pay  the  plaintiiT.  At  the  trial  the  point  of  liability  was  reserved. 
In  the  Coart  above  ii  wss  contaoded  that  the  pauper  being  casual  poor  in  B..  iho  pnrish 
Hi  A,  had  noihio^  to  do  with  hia  cure;  the  Court  recommended  a  eompromii«e.  whivlk 
waa  acceded  to;  when  it  waa  intimated  from  the  Bench,  that  two  of  the  Judges  thought 
it  highly  doabiful,  whether,  aa  the  paaper  waa  caaual  poor  in  B.  there  was  any  considera* 
tioB  for  a  subsequent  promise  by  the  overseer  of  A.,  and  they  had  very  great  doubti 
whether  the  action  could  be  maintained,  aa  thia  promise  came  within  the  rule  of  n^%dum 
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MONMOUTH  ASSIZES, 
(aw  Side.) 


-•Sib, 

F0THER6ILL  et  al  v.  JONES. 

A  defendant  cannot  redaee  a  plaintiff'a  demand  for  ffooda  sold  by  producing  a  debtor  and 
creditor  account  in  the  hand-writing  of  the  plainiiff'a  clerk,  aold  bj  defendant  to  plain- 
tiff, uoleaa  he  has  pleaded  or  given  notice  ot  aet-off. 

This  was  an  action  for  goods  sold  and  delivered,  in  which  the  general  issue 
only  was  pleaded,  and  no  notice  of  set  off  given. 

*Froin  the  evidence  it  appeared,  that  the  plaintiffs  were  owners  of  •r9|g4 
iron  works ;  and  also  kept  a  general  shop  for  grocercies,  dice,  to  supply  ^ 
their  Qwn  men,  and  other  persons  who  might  deal  there.  The  defendant  was 
a  shoemaker :  it  appeared  that  the  defendant  dealt  at  the  shop*  and  that  the 
plaintiffs  bought  shoes  of  him  for  themselves  and  their  men,  and  that  each  party 
kept  a  book,  in  which  the  opposite  party  wrote  every  dealing  between  them. 

The  plaintiffs*  shopman  was  called  to  prove  the  delivery  of  groceries,  and 
the  defendant's  counsel  put  into  his  hand  a  book,  which  he  admitted  contained 
a  true  account  of  groceries  delivered  on  one  side,  and  shoes  delivered  on  the 
otlier ;  the  whole  being  of  the  witness's  hand-writing. 

*:  was  objected,  that  this  account  of  shoes  could  not  be  set  off,  as  no  notice 
i  set-off  had  been  given.t 

Puiier^  for  the  defendant,  contended,  that  as  the  plaintiff's  servant  write  the 
account,  the  shoe  bill  was  so  much  written  off  the  plaintiff's  account,  just  the 
same  as  if  that  amount  had  been  paid  in  money. 

HuLLOCK,  B.,  ruled,  that  though  it  might  have  been  as  Mr.  Puller  con 
tended,  if  a  balance  had  been  struck  between  the  parties ;  as  it  was,  it  was 
inerely  an  account  of  a  grocer's  bill  on  one  side,  and  a  shoe  bill  on  the  other ; 
just  the  common  case  of  mutual  debts,  which  could  not  be  set  off  without  a 
plea  or  notice  of  set-off;  which  not  having  been  given  here,  the  defendant  could 
not  avail  himself  of  the  *claim  for  shoes.  His  lordship  recommended  a  r^ioK 
compromise,  which  ended  in  a  ^ 

Verdict  for  the  plaintiff,  for  the  balance. 

Taunton^  and  Campbell,  for  the  plaintiffs. 

Ptdleff  and  Cross,  for  the  defendant. 

[Attomies — Smith  and  Davis,^ 

t  In  country  couaes  a  set-off  is  aometimea  pleaded,  instead  of  notice  being  given  of  it 
which  has  the  advantage  of  saving  the  expense  of  a  witness  to  prove  the  notice  ;  and  as 
the  notice  ought  to  be  as  precise  as  the  plea,  there  seems  little  disadvantage  in  so  doin^. 
But  if  pleaded,  it  is  usual  to  plead  alao  the  general  iaatie,  so  that  you  must  be  at  tbm 
^pense  of  leave  to  plead  double,  &m. 
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GLOUCESTER  ASSIZEa 

{CwU  Sidi.) 

BEFORE  MR.  JUSTICE  PARK. 


FREEMAN  v.  ARKELL. 

A  pltintiff  11  not  at  liberty  to  giTe  lecondary  evidence  of  the  contents  of  a  document,  If 
his  witneeeee  trace  it  to  a  person  not  connected  with  the  cause,  without  calling  that 
person. 

In  action  for  malicious  prosecution,  the  plaintiff  may  call  one  of  the  Grand  Jury,  to  prove 
that  the  defendant  was  Prosecutor  on  ibe  indictment. 

StaMe,  that  in  action  for  malicious  prosecution,  the  record,  in  setting  out  the  indictment, 
saying,  '*  then  and  there  did  make  an  ateaMlt  ;**  the  indictment  really  saying.  **did 
tkeuaad  there  make  anaeeauU,*'  is  no  rariance.  HowoTer,  the  Judge  at  the  assises 
will  allow  it  to  be  amended,  on  aummons;  aa  he  will,  the  word  **  ptaintifft"  for  the 
word  "  defendant,"  in  the  record. 

And  in  such  actions,  the  question  of  what  is  probable  cauae  or  not,  is  a  question  for 
the  judge. 

This  was  an  action  against  the  defendant,  for  maliciously  charging  the  plain- 
tiff with  an  assault  before  a  Magistrate,  on  which  he  was  committed  to  prison ; 
and  on  a  bill  being  presented  to  the  Grand  Jury  by  the  defendant,  it  was  by 
them  ignored.  This  charge  was  variously  laid  in  three  counts ;  a  fourth  cotmt 
charged,  that  the  defendant  maliciously  indicted  the  plaintiff,  saying  nothing  of 
ihe  proceedings  before  the  Magistrate.     Plea — Not  guilty. 

For  the  plaintiff.  Dr.  Timbrdl^  a  Magistrate,  vffiA  called  to  produce  the  infor- 
mation warrant,  and  depositions  before  him  concerning  the  assault ;  he  havinff 
*1361  ^^  ^  *subpcma  duces  tecuuh  for  that  purpose.  This  witness  stateq, 
J  tliat  he  had  returned  them  to  the  Quarter  Sessions,  and  had  givem  them 
to  Mr.  Bioxsome^  the  deputy  Clerk  of  the  Peace,  or  to  Mr.  B,*8  clerk,  who 
assisted  him  at  the  Quarter  Sessions. 

Mr.  Bhxsome  was  called,  he  stated  that  he  had  no  recollection  of  receiving 
the  papers  in  question ;  they  were  not  to  be  foimd  afler  diligent  search  in  the 
Qerk  of  the  Peace  office. 

The  plaintiff*s  coimsel  wished  his  Lordship  to  admit  secondary  evidence. 

Park*  J.     You  have  not  called  Mr.  Blox9ome*9  clerk. 

PearMOUf  replied,  that  they  did  not  know  of  his  existence ;  they  called  the 
M^istrate  and  the  acting  Clerk  of  the  Peace,  the  only  accredited  officers  ;  if 
they  had  them  not,  he  submitted  the  plaintiff  was  entitled  to  give  secondary 
evidence. 

Park,  J.  If  they  were  lost,  the  plaintiff  would  be  entitled  to  do  so ;  but,  as 
it  IB,  for  aught  that  appears,  the  clerk  may  have  them  now  in  his  po6se8sion.t 

t  lo  the  caae  of  Judge  Jokneen,  7  Ea.  Rep.  66,  and  the  other  cases,  where  secondary 
evideoce  waa  admitted,  there  was  strong  reaaon  to  presume,  that  the  writing  was  really 
destroyed  :  but  the  case  most  like  the  present  was  neat  v.  The  inhabitant$  of  Catttetont  6 
Ter.  Rep.  236,  where  it  was  neeessary  to  prove  an  indenture  of  appreniicesbip  of  Martha 
Pidley :  Nidtelae  T^tsis,  her  master,  when  called,  siaied.  that  he  had  delivered  it  to  a  Miss 
Te§Ur  of  B&nford,  to  whom  he  had  made  a  parol  assignment  of  the  apprentice.  Evidence 
vss  given  that  Misa  Taylor,  who  was  living,  but  not  called,  had  said  she  could  not  find  it. 
The  Sessions  would  not  admit  aeeondary  evidence,  because  Miaa  Taylor  was  not  called 
to  prove  the  Iom.  The  Court  above  thought  the  case  too  clear  for  argument,  and  that  if 
the  iadentnre  could  not  be  produced,  evidence  muat  be  brought  to  show  tbst  it  was  lost  or 
destroyed.  Here  it  wpa  traced  to  Miaa  TayUr,  and  no  further  evidence  given.  The  Courl 
(hen  confirmed  the  decision  of  the  Session. 
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^Pearson  then  intimated  his  intention  of  proceeding  on  the  fourth  count; 
he  recalled  Mr.  Sioxsome,  who^  prodneed  the  bffl  ignored,  (not  a  copy  ;)t  and 
called  one  of  the  Grand  Jury,  who  proved  that  the  defendant  waa  the  prose- 
cutor on  it| 

Taunton^  objected,  that,  on  the  record,  In  setting  out  the  indictment,  there 
was  a  variance ;  the  record  being,  ^then  and  there  did  make  an  aaeault  ;'*  the 
indictment,  *•  did  then  md  there  make  an  oMwauH** 

Park,  J.,  said,  it  had  been  amended  on  a  summons  before  him  that  morning, 
bnt  he  thought  it  no  variance,  even  if  it  had  not  been  amended.  The  plaintilr 
had  at  the  same  time  amended,  by  altering  a  mistake  in  the  record  of  **  plain, 
tiff"  for  «  defendant-''^ 

*Hi8  Lordship  said,  that  the  question  of  probable  cause  or  not,  was   raiM 
a  question  for  the  Judge  ;||  and  that  the  fact  of  a  bill  being  thrown  out,  ^ 
was  no  proof  of  a  want  of  probable  cause. 

Pearson  said,  he  should  also  prove  that  there  was  in  fact  no  assault. 

The  Judge  thought  the  proceedings  before  the  Magistrate  formed  so  leadiiy 
a  feature  of  the  case*  that  it  oould  not  be  made  out  wiAeut  them.  His  Loi£ 
ship  therefore 

NooBuitod  the  plaintiff* 

Pearson  and  Godson^  for  the  plaintiff. 

Taunton^  for  the  defendant 

[Attomies — Godson  and  /Vyer.] 


Ib  Michaeimas  Term,  1823,  Pearson  moved  for  a  rule  nm  for  a  new  tria^ 

tTott  cannot,  in  an  netion  for  mnlieious  proteevtion  for  felony,  obtain  a  copy  of  tia 
indictment  eicept  hj  application  ro  the  Court,  where  the  trial  tbok  place ;  and  an  order 
from  that  Court  for  it,  or  else  a/ai,  to  the  aame  eflect*  from  the  Attefney  General :  bat 
this  ia  not  so  on  an  action  for  a  nftalfeiotta  indictment  for  a  miadeneanor.  In  Monimm^ 
KMjf,  1  Bl.  Rep.  385,  the  Clerk  of  the  Peace  of  Weirtminittr  waa  aubp^naed  ;  and  be 
froduced  the  oriainal  record  of  acquit tal :  it  was  ohjecied,  that  a  copy,  bv  order  of  tha 
Court  where  it  took  place,  should  have  been  produced  ;  Lord  MmmaJMd  aaid,  tliat  it  wu 
•o  in  folony,  but  orherwiae  in  misdemeanor.  But  eren  in  felony,  it  waa  held  in  Legttt  n 
IMiertey.  14  Ee.  Rep.  302,  that  if  the  officer  produced  the  record,  or  you  could  prove  an 
authenticated  copv,  it  was  evidence,  though  not  obtained  by  order  or  fat  ;  but  a  discreet 
officer  would  apply  to  the  Court,  aiui  atate  the  circunetaneea,  before  he  produced  the 
record,  or  gave  a  copy. 

I  Thia  is  generally  proved  by  calling  one  of  the  Grand  Jury;  a  Grand  Juror  maybe 
called  to  prove  any  substantive  fact  within  hia  knowledae.  but  not  any  thing  which  he 
hears  as  a  Grand  Juror,  or  which  cornea  within  hie  oath  oT  aecrecy. 

^  Any  small  or  verbal  error,  or  omission  in  the  record,  can  be  rectified  by  applying  to 
the  Judge  of  Ni»i  PriuM,  at  his  lod^ngs,  and  getting  a  aummoos  from  him.  for  the  other 
attorney  to  show  cause:  he  then,  after  hearing  both  attorniea,  will,  in  hia  dipcreiion,  give 
an  order  for  the  alteraiiona.  The  record  is  then  altered  by  the  attorney  accordingly,  and 
he  pins  on  the  Judge's  order,  as  his  justification  for  so  doing.  Besides  aheraiions  like  the 
present.  I  have  known  an  order  given  in  an  action  againat  the  Hundred  for  the  demolition 
of  a  house  in  a  riot,  for  inserting  in  ibe  record  after  the  dav  in  the  declaratioit,  the  words 
'*  and  at  divers  other  days  snd  times."  Formerly,  none  but  a  Judge  of  the  Court  that 
fhe  record  came  from,  could  do  this;  and  if  no  Judge  of  that  Court  waa  on  that  Circuit, 
the  attorney  waa  obliged  to  go  on  with  the  blunders,  or  to  go  to  another  Circuit  to  find  a 
Judge  of  that  Court.  To  remedy  which,  by  the  statute  1  Geo.  4,  e.  66  ^  5,  it  is  enacted, 
that  a  Judge  of  either  of  the  three  auperior  Courts  shoaU,  on  the  Circuit,  make  such 
orders  on  summonses,  aa  he  might  do,  if  he  were  a  Judge  of  tbo  Court  that  the  record 
same  from. 

U  That  the  question  of  probable  eauae,  ia  a  question  for  the  Judge  and  not  for  the  Juij, 
was  aetiled  in  the  case  of  Goiding  v.  Cfwle,  Say.  Rep.  1:  Dmmmm,  .1.,  so  held  at  the 
trial,  and  the  Court  above  confirmed  it.  And  in  the  opinione  of  Lords  Manrjietd  and 
Ltmgkhorough,  reported  in  SutUr  v.  JoknaUmt,  1  Ter.  Rep.  545,  it  ia  laid  down,  that  **th« 
4ue8tion  of  probable  eauae.  is  a  mixed  proposition  of  law  and  fket :  Whether  the  circum* 
stances  alleged  to  show  it  probable,  or  not  probable,  are  true,  and  exiaied,  is  a  matter  of 
fSct ;  but  whether,  aupposing  them  true,  ihev  amount  to  s  probable  cense,  is  a  question 
of  law :  and  upon  tbla  diatiDCtioB  proceeded  the  caes  of  Rmfttol^  v.  Kennedy,  1  Wits. 
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*iaQ1  ^^^  ^"^*'  gnnted ;  and  at  the  ^sittiiiga  of  Ae  Jadgea  under  Ae  King'a 
J  wanantt  before  Wary  Term,  1824,  me  rule  for  a  new  trial  waa  mm 
•bsehte. 


ItAltPER  V.  COOK. 

A  Ha^i'  mr  crve  leeinidarf  oTidence  of  tlie  contents  of  a  writtea  pa|)er,  if  thote  ia 
wfaoii  pat— amii  ll  intvpro?«d  that  tiiey  had  maiiB  Aligent  aearcfa  fbr  it,  tod  eonid  not 
6adk. 


Thb  waa  an  aat!iNi  a|;ttina4  the  defendant,  that»  he  and  die  plaintifT  being 
joint  (Millectori  of  King's  taxes  for  the  parish  of  AiUehei  Dean^  the  defendant 
laalicioosly  made  an  affidavit,  that  the  f>laintiff  waa  a  de&uher  for  lazflit 
wbeiebj  his  goods  were  seized.     Plea— General  iaaue. 

Hie  eommiaaioiier,  (Rev.  Mr.  Cruwiey^)  before  whom  the  affidaTil  mm 
made*  and  hia  elerk,  Mr.  LutoM^  proving  that  it  could  not  be  found  aAer  diHgeilt 
search,  the  learned  Judge  admitted  parol  evidence  of  ita  otmtenta. 

Verdict  for  the  defondantt  the  want  of  probable  eanao  not  being  ■ufficifllidy 
made  oat* 

Tbvnlofs  and  Curwood^  for  the  plaintiff, 
and  CamfbtU^  for  the  defendaoA. 

[Attomies — Wittiana^  Qoddard^  and  Lucm.'] 


♦PRE WIT  V.  TILLY. 

til  tmpais  fmmt€  eian9mm  fregii,  if  the  defendant  jniitifies  int^r  alia,  that  the  Isemi  ie  a 
ft«a  wharf  for  the  inhabiiania  of  0.,  an  inhabitani  of  O.  is  an  incompetent  witneaa;  bat 
if  thm  dafeadaat'a  eonaael  eonaeat  to  waive  that  plea,  be  is  incompetent. 

Tma  was  an  action  of  treapaae,  quar$  efautum  fregii.  Pleas — ^The  general 
issne,  and  several  justifications  ;  one  of  which  alleged  a  right  of  free  wharfage 
on  the  iocuM  in  quo^  in  the  inhabitants  of  OUbury  in  the  parish  of  Thombwy. 

One  of  the  witnessea  for  the  defence  was  examined  on  t^^V  dire^  bf  Mr. 
TVnm/on.     He  admitted  that  he  waa  an  inhabiuint  of  Otdbury» 

The  learned  Judge  held  him  not  a  competent  witness — But,  on  the  defend* 
ant*s  counsel  conaenting  to  abandon  the  plea  laying  the  right  of  wharfage  aa 
above,  (of  which  abandonment  the  associate  made  a  memorandum  on  the  back 
of  the  record,)  the  witneas's  evidence  waa  admitted. 

Verdiet  for  the  plaintiff. 

Tfom/en  and ,  for  the  plaintiff. 

Ludkm  and  CSroM,  for  the  defondanl. 

[Atlomiea«-iIo4^  and  Je^ 


92  Haryet  o.  Reynolds.  Ox.  Cm.  1823.     [|*141 


•HARVEY  V.  REYNOLDS. 

IieaTe  and  liccnae  to  batid  a  cottage  on  a  common  Riven  by  a  commoner  by  parol.  Uteaa 
bring  no  action  for  the  encroachment,  though  no  sufficient  common  is  left 

Thu  was  an  action  for  injuring  the  plaintiff's  rig^ht  of  commont  at  Horsdey, 
by  the  defendant's  building,  a  cottage  on  the  common.  The  defence  was^ 
leave  and  license  by  the  plaintiff. 

It  appeared  in  evidence,  that  the  plaintiff  was  a  farmer,  and  had  a  right  ol 
common  in  the  locus^  and  that  the  defendant  built  a  cottage  there  in  the  yeai 
1821.  It  was  admitted  on  all  sides,  tliat  no  sufficient  common  remained :  but 
it  appeared,  that  in  Jiugwt,  1822,  there  was  a  perambulation  by  the  lord  of  the 
'manor  and  freeholders,  (among  whom  was  the  plaintiff,)  for  the  purpose  of 
examining  what  encroachments  had  been  made.  It  was  then  proposed  that  the 
defendant,  for  this  encroachment,  should  pay  to  the  lord  15#.  a-year,  when  the 
plaintiff  himself  asked  that  defendant  should  pay  but  10s.  a-year,  and  have  a 
lease  of  it  for  nmety-nine  years ;  and  directions  were  given  for  such  lease  to 
be  prepared :  but  in  Aiiehaelmaa  Term,  1822,  before  any  lease  was  executed, 
the  plaintiff  brought  his  present  action. 

Park,  J.,  was  of  opinion  that  these  facts  clearly  amounted  to  leave  and 
license ;  and  the  plaintiff  was  therefore  nonsuited,  with  leave  to  enter  a  verdict 
for  the  plaintiff,  with  nominal  damages,  in  case  the  Court  above  should  be  of 
opinion,  that  these  fects  did  not  amount  to  leave  and  license. 


Jervis^  having  obtained  a  rule  nin  for  entering  a  verdict  for  the  plaintiff* 

*  Taunton  and  CamfbtU  now  showed  cause,  and  relied  principally  r^i^A 
on  the  case  of  ff'tnter  v.  Brockwell,  *■ 

Jervi$  and  Ludlow^  in  support  of  the  rule,  contended,  that  these  facts  did  not 
amount  to  a  license ;  for  that,  in  fact,  the  plaintiff  gives  up  his  right  of  common 
'without  any  equivalent,  and  that  there  was  no  evidence  that  the  agreement  for 
the  10«.  rent  was  ever  carried  into  effect ;  and  at  most  only  a  conditional 
license ;  and  the  condition  (the  executing  a  lease)  had  not  been  performed. 

HuLLOcK,  B.  I  conceive  that  it  was  a  license,  as  soon  as  Idl  parties  had 
agreed  at  the  perambulation. 

Graham,  B.  The  plaintiff  was  competent  to  give  this  license,  as  far  as 
regards  his  own  rights.  He  gives  the  license  on  certain  terms ;  every  thing  is 
in  train  for  complying  with  the  terms,  which  is  all  that  could  be  at  the  time  the 
action  was  brought ;  but  the  plaintiff,  instead  of  giving  the  defendant  an  oppor- 
tunity of  fulfilling  the  condition,  brings  an  action.  I  think  he  was  properly 
nonsuited. 

Oarrow,  B.,  was  of  the  same  opinion. 

HuLLOCK,  B.  This  case  does  not  come  exactly  within  that  of  Winter  and 
Brockwell,  which  has  been  confirmed  by  other  cases  ;  but  I  think  the  nonsuit 
was  right.  I  do  not  think  that  a  commoner's  expressing  no  dissent  to  an 
encroachment,  at  all  bars  his  action  as  a  license.  If  the  plaintiff  had  not 
acceded  to  the  arrangement  at  the  perambulation,  I  think  he  could  have  main- 
tained  this  action ;  but  on  that  occasion  he  himself  makes  a  proposition  for  the 
encroachment  continuing  on  a  certain  payment  being  made :  this  is  agreed  to » 
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*1481  ^'^^  ^  ^^  money  is  not  paid*  *tfae  defendant  is  liable  to  pay  it    I  think 
^  the  ncMisuit  was  right 

Rule  dischaiged. 

In  the  ease  of  Wmttr  y.  Bndtwdl,  8  Esit,  306,  the  plmintiff  had  gtyen  the  defendant 
ktvf  to  pot  a  sk|rligbt  oyer  hia  area,  and  afterwards,  not  liking  it,  he  (plaintiff)  had  ^tTen 
the  defendant  notice  to  remoTe  it.  At  the  trial,  Lord  Ellenborougk  held,  that  the  license 
being  executed,  it  could  not  be  rcToked,  at  least  not  without  the  plaintiff's  patting  the 
de&Ment  into  bis  original  situation,  by  paying  him  the  expense  he  had  been  at  in  putting 
op  the  skylight.  And  on  a  motion  for  a  new  trial,  hia  Ijordship  expressed  the  same 
opbioo.  and  cited  the  case  of  Wtb  t.  Patemoiter,  Palmer  71,  where  iiaughton,  J.,  lays 
down,  that  a  license  executed  is  not  couniermandable,  but  only  when  executory,  la 
Tsybr  ▼.  Wattn,  7  Taunt«  374,  the  case  of  Wmigr  v.  Broekweil  is  confirmed  ;  and  the 
Cetrt  decide»  that  a  license  to  be  exercised  on  landi  need  not  be  by  deed,  nor  OTon  by 
viitiag. 


CASES 


M 


NISI  PEIUS. 

ATTHB 

SITTINGS  AFTER  HILARY  TERM, 


COURT  OF  KING'S  BENCH. 

SITTINGS  AT  GUILDHALL,  AFTER  HILARY  TERM,  1824. 
BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


PROMOTIONS 

In  this  vacatTon,  Lord  Gifford,  Ix>rd  Chief  Justice  of  the  Court  of  Coinmon 
Pleas,  was  appointed  Master  of  the  Rolls,  vice  Sir  Thomas  PLumRt  Knight, 
deceased ;  and  Sir  Williak  Draper  Best,  Knight,  one  of  the  Judges  of  the 
Court  of  King's  Bench,  was  appointed  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  vice  Lord  Gifford  ;  and  Joseph  Littledale,  Esq.,  was 
appointed  a  Judge  of  the  Court  of  King's  Bench,  vice  Lord  Chief  Justice  Best. 

In  Eaater  Term,  Williak  St.  Julien  Arabin,  Esq.,  and  Thomas  Wilde, 
Esq.|  were  called  to  the  degree  of  Serjeant  at  Law. 


•LEA  V.  TELFER.  [«149 

An  miolTent  cannot  maintain  trorer  for  plate,  though  his  sssignee  does  not  interfer*  to 

pretent  him. 

Teofbr  for  certain  articles  of  plate.     The  defence  was,  that  the 
eodd  not  maintain  his  action,  he  bving  been  dischaiged  under  the 
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Mion  ael;  sad  m  the  plate  wis  hk  piopeitf  before  hie  disohaige,  it  had 
become  the  pgeperty  of  the  assifnee* 

i  certifiea  eopyt  •f  the  eehednle,  with  ^  order  for  ^sdiai^je  indorsed 
thereon,  ae  weSk  as  the  previsioaal  and  other  aeeignroents,  were  read,  and  the 
identity  of  the  plaintiflf  proved  ;  and  it  appeared  that  ihe  action  wae  not  brought 
midet  any  avthority  iron  die  aaeignee* 

The  plaintiff**  couaeel,  on  being  called  on  for  hie  answer  to  the  defonoct 
ivbmitted,  that  whatever  night  be  the  caee  with  reepect  to  the  assignee,  the 
defend  mt  had  no  nght  to  detain  the  property  from  the  poeseesion  of  the  plain* 
tiff;  and  nfged  that,  in  case  of  its  being  stolen,  it  might  be  laid  to  be  the 
property  of  the  plaintiff. 

iBBOTT,  C.  J.  There  vay  be  poeseesion  as  against  a  wrong  doer,  hot 
there  is  no  right  of  propeiiv  to  support  trover.  The  question  is,  whether  a 
man  who  is  discharged  nnder  the  insolvent  debtors  act,  and  who,  in  conso- 
qnence,  has  assigned  his  property,  can  bring  an  action  of  trover?  the  assignee 
mi^ht  do  it,  and  therefore  the  insolvent  cannot. 

The  phintiff*s  counsel  then  referred  lo  the  exception  in  Ike  act,  of  sndi 
pioperty  irf*  the  insolvent  as  is  under  the  value  of  20/. 

'1477  '^Abbott,  C.  J.  The  exception  is  of  wearing  spparel  and  all  sndi 
•'  neoeasaries— that  must  be  taken  to  be  necessaries  numitm  gmeri$,  I 
cannot  say  that  silver  spoons  and  castors  are  fit  for  a  man  discharged  under  Ike 
insolvent  debtors  act  The  creditors  are  clearly  entided  to  all  the  valuable 
property. 

The  plaintiff's  counsel.    I  believe  it  has  been  held  that  ihe  finder  of  property 
may  maintain  trover. 
Abbott,  C.  J.    Not  if  the  real  owner  is  known4 
The  plaintiff's  counsel.     The  assignee  in  tliis  case  has  not  interfered. 
Abbott,  C.  J.     I  consider  the  case  of  an  insolvent  as  analagous  to  that  of  a 
bankrupt ;    and  a  bankrupt  may  maintain  trover  for  afler-acquired  property, 
onless  the  assignee  interferes,  but  not  for  any  property  which  he  had  before 
the  bankruptcy. 

The  plaintiff  was  then  n(»i8uited. 
C.  Phillips^  for  the  plaintiff. 
SearleU,  for  the  defendant. 

[Attomies — C,  J,  Brovm^  and  TVty/or.] 

t  By  the  45th  seeiioa  of  the  inacklvant  debtors  act,  1  Gee.  4. «.  119,  sadh  espies  ase  wads 
Irideoce. 

I  In  ibe  case  ot  Amorary  t.  DeUmaire,  1  Str.  505,  it  was  held  that  the  finder  of  a  jewel 
aishi  roaintaio  trover  against  a  person  into  whose  hands  he  pat  it  to  asoertaia  its  value  t 
thi  real  owner  betag  aakuown. 


*148]  HSOVHSfl  9.  BTMOKS,  otherwise  SHEKWQOa 

A  btier  wriHen  hj  the  indoiser  of  a  bill,  is  evideace  for  the  defiandapt  is  insfftipn^y 

indorsee  sgainst  acoeptor. 

Tub  was  an  action  on  a  bill  of  exchange,  drawn  by  ^ene  Sktm^  mi« 
Mcepted  by,  the  defendant,  and  indoned  l)j  Sham  io,  a  pesson 
md  by  jflcrs,'to  the  plaintiff 

Thejwwg/awis  ease  havkg  been  Bui4e 
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For  the  defendant  it  was  proved,  that  he  was  merely  the  aervant  of  SkaWt 
the  drawer,  and  had  no  consideration  for  his  acceptance ;  and  that  another  bill 
had  been  given  by  Shaw  to  AkerSj  with  his  {Shawns)  name  upon  it,  but  to 
which  the  aefendant  was  no  party ;  which  bill,  it  was  contended,  was  in  lien 
of  that  on  which  the  action  was  brought.  And  to  prove  that  Aken  knew  of, 
and  consented  to  such  arrangement,  it  was  proposed  to  read  a  letter  addressed 
by  him  to  ShaWy  which  Shaw  swore  related  to  the  transaction  in  question. 

Oazelee^  for  the  plaintiff,  objected.  Akers  is  in  existence,  and  may  be 
called.     I  admit  we  are  bound  by  any  act  of  Akeri^  but  not  by  what  he  says. 

Abbott,  C.  J.  I  think,  in  a  case  at  the  last  sittings,  I  admitted  evidence  of 
a  similar  description ;  and  I  believe  the  question  is  now  before  the  Court,  on  a 
motion  for  a  new  trial.     I  will  take  a  note  of  the  objection. 

The  letter  was  then  read.  It  contained  a  request  to  Shaw  to  bring  the 
second  bill  with  him,  and  concluded  with  these  words,  ^  this  will  take  out 
Sherwood  entirely." 

Abbott,  G.  J.  I  think  I  ought  to  receive  this  evidence.  It  is  a  declaration 
of  the  party  under  whom  the  plaintifi*  claims  tide,  showing  that  he  had  no  title 
at  all.  Shaw  *put  his  name  on  the  second  bill  to  assist  Sherwood^  and  r^wQ 
Mers  consents  to  this  arrangement.  ^ 

Akers  was  then  called  by  the  plaintiflf's  counsel ;  but  his  explanation  not 
being  satisfactory,  the  jury,  under  his  lordships  direction,  found  a 

Verdict  for  the  defendant. 

Goze/ee,  for  the  plaintiff! 

Scarlett  and  Camphell^  for  the  defendant 

[Attomies— i%</gr«on,  Blackstock  ^  BuneeJ] 


M'SHANE  V.  GILL. 

An  agreement  between  a  bankrnpt  and  a  third  person,  that  the  bankrapt  ahall  receive  a 
aam  of  money  from  such  third  person  on  his  obtaining  from  hia  aaaigneea  the  sate  of  his 
house  to  that  person,  at  a  certain  price,  is  void  in  law. 

Work  and  labor.  The  plaintiiT  in  this  action,  who  has  been  a  bankrupt, 
claimed  the  sum  of  34/.  4s,  from  the  defendant ; — 30/.  for  procuring  the  sale, 
at  a  certain  sum,  of  his  (the  bankrupt's)  house  to  the  defendant,  and  4/.  4«.  for 
letting  it  after  the  purchase,  in  the  capacity  of  a  house  agent.  The  4/.  4«.  had 
been  tendered. 

A  witness  proved  a  conversation  which  took  place  between  the  plaintiff  and 
defendant.  The  defendant  wished  to  purchase  the  house,  and  the  plaintiff  said 
to  him,  ^  Let  us  have  a  clear  understanding :  if  you  become  a  purchaser  either 
by  your  own  bidding  or  mine,  I  shall  expect  30/.,  or  five  per  cent,  provided 
your  purchase-money 'is  under  600/,"  The  defendant  said,  "Certainly,  you 
shall  have  30/. ;  but  do  not  limit  yourself  within  a  few  pounds  of  the  600/.*' 

*Abrott,  C.  J.   If  I  understand  this  righUy,  it  is  a  bamin  between    r«|5Q 
the  bankrupt  and  a  purchaser,  to  obtain  the  property  for  aim  at  a  cer-    ■- 
tain  sum,  in  consideration  of  30/.  ? 

The  plaintiff's  counsel  replied  in  the  affirmative. 

Abbott,  G.  J.  Then  I  am  of  opinion  it  is  void  in  law :  even  though  tbe 
assignees  had  consented,  it  is  a  fraud  on  all  the  creditors  except  them. 
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The  plaintiflr*s  counsel  then  examined  one  of  the  assignees,  who  stated  that 
the  plaiotifi'  called  upon  him  at  his  house. 

The  defendant's  counsel  objected  to  any  thing  that  passed  when  the  defend- 
ant was  not  present. 

Abbott,  C.  J.  The  plaintiiF's  counsel  thinks  that  if  he  proves  the  consent 
of  the  assignees  to  the  agreement,  it  wiil  be  good ;  and  he  is  setting  about 
doin^it. 

The  assignee  stated  that  the  plaintiff  told  him  he  had  a  friend  who  was 
eomvag  to  purchase  the  house,  and  if  the  assignees  would  give  that  friend  the 
preference,  he  (the  plaintiff)  would  have  an  interest  in  it.  The  property  was 
erentnaliy  sold  to  the  defendant  for  500/.,  the  assignees  conceiving  that  it  waa- 
bought  for  tlie  plaintiff.  It  appeared  that  a  meeting  of  creditors  agreed  to  the- 
price,  at  the  bankrupts  suggestion. 

'The  occupier  of  the  house  proved  the  letting  of  it  to  him  by  the  pkintaff,  as 
the  defendant's  agent. 

Abbott,  C.  J.  I  am  clearly  of  opinion  that  an  agreement,  by  which  any 
person  is  enabled  to  buy  the  property  at  a  certain  sum,  on  giving  the  banknipi 
*1511  ^^^''  ^  ^^^^  ^  *law.  A  communication  of  the  agreement  to  all  the 
-1  crediitors  might  make  a  difference,  but  a  communication  to  the  assignees 
akme  will  not  do.  But  in  this  case  there  has  been  no  communication  to  either, 
of  any  thing  like  the  contract  spoken  to  the  witness.  His  lordship  then  called 
upon  the  defendant's  counsel  to  prove  the  tender  of  the  4/.  4«.  for  the  letting*' 
which  being  done. 

The  plaintiff  was  nonsuited. 

Marryaitj  and  ChUty^  for  the  plaintiff. 

Scarietit  and  />.  Pouockf  for  the  defendant 

^Attoniies—- &i6tiM  and  Hugha.'} 


HOUGH  et  al.  v.  WARR. 

A  letter  from  a  snretv  for  a  collector  to  the  obligees  of  hit  bond,  stating  that  he  will  not 
be  liable  after  the  date  of  the  letter,  is  no  defence  to  an  action  on  the  bond  for  a  deficit, 
sabaequent  to  the  letter,  if  it  ba  not  pleaded  specially.    If  it  be  pleaded,  quare. 

Acnotf  on  a  bond  against  the  defendant,  as  surety  of  the  collector  to  the 
Bloomsbury  Dispensary^  of  which  the  plaintiffs  were  the  treasurers.  Plea-— 
Oeneral  issue. 

A  witness  proved  the  execution  of  the  bond,  and-  the  collector  himself  proved 
his  being  a  defaulter  to  the  amount  of  between  200/.  and  800/.  . 

The  defendant's  counsel  inquired  whether  his  lordship  thought  a  letter 
addressed  by  the  defendant  to  the  committee  of  the  Dispensary^  previous  to  the 
deficit,  stating  that  he  should  not  consider  himself  bound  beyond  the  date  of 
that  letter,  and  that  he  had  informed  the  collector  of  such  his  determinatiotii 
could  avail  him  in  that  action,  or  whether  he  must  go  into  equity  for  relief. 
*1621  Abbott,  C.  J.  I  think  he  must  go  into  equity.  His  ^lordship  in- 
^   quired  if  it  had  been  pleaded,  and  was  answered  in  the  negative. 

The  defendants  counsel. — Does  your  lordship  think,  that  after  such  a  notioi 
they  can  be  considered  to  have  trusted  the  collector  under  the  bond. 
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Abbott,  C.  J.  I  think  tfaey  may  till  it  is  revoked.  At  all  events  you  should 
have  pleaded  it.t 

Verdict  for  the  plabtiif. 
Nolan  and  Richardi^  for  the  plaintiff. 
The  Attomty  Qentral  aiAl  Siorki^  for  the  defendant. 

« 

[Attomies — PoMsmore  and  MiibJ] 

< 

t  In  Wkelfdale't  ciM,  5  Rep.  119  a.  it  is  laid  down,  that  in  all  caaea  where  a  bond  if 
voidable,  at  if  made  by  an  infant  or  peraon  under  duress,  and  alao  in  cases  where  a  bond 
ia  made  void  bv  act  of  Parliament,  it  must  be  poeciall^r  pleaded,  and  the  year  books  (1  H. 
7,  If^,  and  9  Edw.  4,  3.)  are  cited  in  aupport  of  tnis  position;  but  if  it  ceaaes  to  be  a  deed, 
10  by  eraaure,  the  plea  of  new  e»<  factum  is  suBicieDt. 

In  Lambert  v.  Atkina^  2  Camp.  272,  evidence  that  the  obligor  was,  at  the  time  of  giving 
the  bond,  %  feme  covert,  was  aomitted  under  the  general  issue.  And  in  Faulder  v.  Jep* 
vaUe,  3  Camp.  126,  lunacy  was  allowed  to  be  given  in  evidence,  in  action  of  debt  on  bond, 
vnder  the  general  issue.  The  caaea  alao  go  to  show,  that  if  the  bond  was  void  at  common 
law,  it  may  be  taken  advantade  of  under  the  general  issue,  but  if  it  is  void  by  siamte, 
or  ia  only  voidable  either  by  common  law  or  ataiute,  such  matter  must  be  specially 
pleaded;  and  in  practice,  infancy,  eaming,  usury,  &c.  always  are  so.  I  see  no  objectioa 
to  pleading  almost  any  matter  of  defence  specially  to  debt  on  bond,  as  it  makes  no  great 
difference  in  costs,  whether  you  plead  the  seneral  iaaue  or  a  apecial  plea,  unless  the  plea  ba 
verv  long.  It  should  be  observea,  that  in  debt  on  bond,  the  general  issue  ia,  noneetfaduw^ 
and  not  nil  ddtet;  and  if  the  latter  ia  pleaded  by  mistake  (ns  it  very  often  is,)  ttie  plaiotiff 
may  demur.  In  this  form  of  action,  payment  muat  be  pleaded  specially ;  and  ao  must  a 
release. 


•RUSSEN  V.  LUCAS,  et  al.,  Sheriff  of  Middlesex.  [*15a 

Words  such  aa  '*  I  arrest  you*'  per  «e  will  not  constitute  an  arrest ;  but  if,  after  the  words 
of  arreat,  the  party  goea  with  the  officer,  and  ao  acquiesces,  it  is  an  arrest. 

Action  against  the  sheriff  for  an  escape.  The  only  point. in  dispute  was* 
whether  a  person  named  Homer  was  arrested  by  the  sheriff's  officer,  and 
escaped. 

The  officer  having  tlie  warrant  went  to  the  One  7Vin  tavern  in  Jertnyn 
street,  where  Homer  was  sitting.  He  said,  **  Mr.  Hamer^  I  want  you." 
Homer  replied  ^«  wait  for  me  outside  the  door,  and  I  will  come  to  you."  The 
officer  went  out  to  wait,  and  Homer  went  out  at  another  door,  and  got  away. 

Abbott,  C.  J.  Mere  words  will  not  constitute  an  arrest ;  and  if  the  officer 
says,  ^*  I  arrest  you,"  and  the  party  runs  away,  it  is  no  escape ;  but  if  the 
party  acquiesces  in  the  arrest,  and  goes  with  the  officer,  it  will  be  a  good 
arrest.  If  Homer  had  gone  even  into  the  passage  with  the  officer,  the  arrest 
would  have  been  complete  :  but,  on  these  facts,  if  I  had  been  applied  to  for  an 
escape-warrant  I  would  not  have  granted  it.t 

Nonsmt 

MarryatU  and  Tlndai^  for  the  plaintiff. 

The  Mtomey  General^  and  HoU^  for  the  defendant 

[Attomies — JRussen,  and  Smithy  and  Buckerfidd,'] 

t  In  the  case  of  Homer  v.  Battyn  and  otkerg,  12  Geo.  2,  (mentioned  in  B.  N.  P.  62,)  it 


though  it  certainly  appears  to  have  been  not  an  acquieacence,  but  a  trial  to  evade  the 
officer,  and  run  away.  In  Gener  v.  Spark,  1  Salk.  79,  it  waa  held,  that  if  the  officer  had 
touched  the  party  to  be  arrested,  ana  the  party  had  inatantly  run  away,  this  would  have 
been  a  perfect  arreat,  and  the  mnniiig  away  of  eonaeqaence  an  eacape. 
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*BETNON  V.  6ARRAT  and  VENABLES,  Sheriffs  of  London. 

If,  tfter  ■  tberiflr  bu  retained  to  a  Jl.  /a.  for  90H.,  ibit  be  bu  levied  onlj  131.,  tbe  plain- 
tiiTgoea  and  recei?ei  tbat  131,,  be  cannot  maintain  an  action  for  a  false  return. 

Tan  was  an  aetion  for  a  false  return  to  a  yS.  fa.  issued  at  the  suit  of  the 
plaintiff,  against  a  man  named  JRees,  for  301/.  The  sheriffs  retunied  that 
thej  had  levied  18/. 

The  formal  proofs  having  been  gone  throughy  evidence  was  given  to  show 
te  retam  was  false. 

T^e  defence  was,  that  the  plaintiff  had  gone  to  the  secondary's  office,  and 
leeeived  the  13/.  Mr.  CoUinridgt^  the  secondary,  proved  that  he  advised  him 
to  consider  before  he  received  the  money,  as  it  would  waive  any  further  claim 
he  might  have  against  the  sheriffs.     However,  the  plaintiff  took  the  money. 

Abbott,  C.  J.     The  plaintiff  by  accepting  this  money  has  in  point  of  law 

waived  all  further  claim  against  the  sheriffs. 

» 

Plaintiff  nonsuited. 
[Attomies — Idchfield  and  JameoJ] 


DOE,  on  the  Demise  of  SORE  v.  ETKINS. 

if  a  leaaor,  after  a  forfeitore,  advitee  a  person  to  pnrcbaae  the  term  of  bis  lessee,  he  can- 
not  maintain  an  ejectment  for  sucb  forfeiture  against  that  purchaser ;  but  otherwise,  if 
tbe  party  ba?e  an  intereei.  e.  g,  an  annuity  secured  on  the  premises,  and  the  ad?ice  ia 
"to  take  to  them,'*  merely. 

Ejbctmbnt  to  recover  ihe  possession  of  some  houses  on  account  of  the 
lease  of  them  being  forfeited  by  their  not  being  finished,  fit  for  habitation, 
within  a  time  specified  in  the  lease  of  them,  granted  by  the  plaintiff  to  a  per- 
son named  Bayley,  who  had  assigned  the  lease  to  the  defendant 

The  prima  fade  case  being  made  out— 

For  the  defendant,  a  witness  was  called,  who  said,  **  I  was  present  at  an 
*1SS1  ^D^^^^  between  the  lessor  of  plaintiff  and  *the  defendant.  The 
-■  defendant  began  to  repeat  a  conversation  which  had  taken  place  between 
hCT  and  Sort  on  LandanrBridgt^  in  which  she  said  he  advised  her  to  pur- 
chase the  premises  of  Bayleu.  He  did  not  expressly  deny  it,  but  appeared  to 
be  very  nneasy,  and  said,  I  cud  not  advise  you  to  become  the  tenant ;  I  advised 
yoo  to  take  to  the  premises.'*  On  the  witness's  cross-examination  he  said, 
'^that  the  defendant  had  an  annuity  from  Bayioff  secured  on  the  premises  in 
question,  which  she  had  ffot  before  the  conversation  which  was  alleged  to  have 
^ea  place  on  London* Bridge" 

Abbott,  C.  J.    If  the  conversation  had  been,  as  was  supposed  on  the  pait 
of  the  defendant,  that  Sore  advised  her  to  pnrehase  the  premises,  I  quite  agree 
that,  as  against  her,  he  would  have  no  right  to  insist  on  the  forfeiture ;  that  ir, 
if  he  adiaised  her  to  take  an  interest,  she  having  no  interest  before :  but  the 
adviee  he  gave  her  was,  •«  to  take  to  the  premises.'*    She  had  an  annuity 


100  Clark  c.  Luca^  H.  T-  I8W.  [155 

secured  on  them,  and  was  in  coneequence  interested  to  get  the  houses  finished. 
In  pobt  of  law  the  plaintiff  is  entiOed  to  a  verdict,  having  made  oat  his  case. 

Verdict  for  the  plaintiff 

Scarlett,  and  Chith/y  for  the  plaintiff. 
The  Common  Strjtant^  for  the  defendant. 

[Attomies — ^JKcA,  and  F.  and  H.  Martin.^ 

The  courts  always  lean  against  forfeitures,  and  therefore,  when  ■  forfeiture  has  taken 
eii^e.  if  the  landlord  does  not  act  ^fler  noike  of  the  forfeiture^  to  waire  it.  be  cannof  sab- 
sequent^y  take  advantage  of  it.  Kecei?ing  or  distraining  for  rent  is  a  waiver  of  all  ante* 
oedent  forfeitures  which  the  landlord  knew  of  at  the  time.  But  ia  Doe,  d.  of  Skeppard,  v. 
Alien,  3  Taunt.  78,  where  the  lease  was  to  he  forfeited,  if  the  tenant  assigned  to  s  butcher, 
it  was  held,  that  not  insisting  on  the  forfeiture  for  six  years  after  it  had  happened,  was- 
00  waiver,  but  that  aome  positive  act  of  waiver  was  necessary ;  though  JUamefidd,  C.  J., 
lays  down,  that  if  it  had  been  proved  that  a.^reat  deal  of  monev  had  been  laid  out  ia 
naking  the  premises  into  a  butcher's  shop,  snd  the  plaintiff  lay  by  and  saw  it,  it  would 
fm  strong  evtdeoce  from  which  the  jvry  Bight  imply  conseat  to  tke  aiteretioa. 


*GLARK  V.  LUCAS,  et  al.  [•166 

The  assiataot  to  a  sheriff's  oflScer,  who  is  left  in  possession  under  an  execution,  is  a  com* 
petent  witness  for  the  sheriff  ia  aa  action  for  a  false  return. 

Action  against  the  defendants  as  sheriffs  of  Middlesex,  for  a  false  return  of 
nulla  bona  to  a  fi^fa.  against  a  person  named  Gooding, 

An  examined  copy  of  the  judgment  in  the  case  of  Clark  t.  Gooding,  and 
also  of  the  writ  with  the  sheriff's  return  indorsed,  were  put  in  and  read. 

It  was  proved  that  there  was  property  on  Gooding^B  premises  to  the  value 
of  at  least  100/.  more  than  the  sum  required  to  be  levied,  and  that  some  of  the 
goods  were  removed  during  the  time  the  man  remained  in  possession  under  the- 
execution. 

The  defence  set  up  was,  that  prior  to  die  execution  Gooding  had  committed 
an  act  of  bankruptcy  ;  and  with  respect  to  the  removal  of  goods,  that  the  plain- 
tiff alone  was  in  fault ;  because  he  directed  the  man  in  possession  to  confine 
himself  to  the  back  part  of  the  house,  it^  being  a  public  house,  and  Gooding 
still  continuing  to  carry  on  the  business  there. 

No  point  arose  in  the  evidence  offered  to  establish  the  first  part  of  the 
defence. 

'  To  make  out  the  second  part,  the  defendant's  counsel,  among  other  wit- 
oesses,  called  the  person  who  was  in  possession,  as  the  assistant  or  deputy  of 
tfie  sheriff's  officer. 

Wilde,  for  the  plaintiff,  objected.    This  witness  is  'interested.    The    r«i  e* 
sheriff  may  recover  against  the  oflSoer,  and  the  officer  against  the    ^ 
assistant. 

Scarlett,  for  the  defendant — That  circuity  was  never  yet  allowed,  llie 
practice  has  always  been  to  examine  the  assistant  There  is  no  security  given 
by  the  assistant. 

Wilde,  I  have  offered  evidence  to  show  that  this  witness  suffered  goods  to 
be  improperly  removed. 

Abbott,  C.  J.  The  judgment  in  the  action  by  the  sheriff  against  his  ofiicer 
would  be  evidence  against  this  witness,  but  not  the  judgment  in  this  case* 

Wilde  I  admit  Uiat  the  record  in  this  case  would  not  be  evidence  agunst 
the  witness ;  but  still  1  contend  that  he  is  interested.    The  amount  of  daoiagea 
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in  the  second  action  m^y^be  regulated  by  ihe  amount  recovered  in  this  caoi^ 
I  allow  that  generally*  f&nons  in  the  witnesses  situation  may  be  examined  ;  b«l 
my  objection  is  founded  on  the  particalar  circumstances  of  this  case*  He  Is  in 
chaige,  and  will  be  ultimMdJ**  responsible. 

Abbott,  G.  J.  I  think  thfe^<^]ection  does  not  apply  to  the  competency,  haii 
iHily  goes  to  the  credit.  The  i^ile.-which  of  late  has  been  laid  down  is  this :  m 
witness  is  incompetent  if  the  judgment  in  the  action  in  which  he  is  examinei 
can  be  evidence  either  for  or  againsi  huo';  that  is  the  general  rule.  Now,  the 
judgment  in  this  action  would  not  bo*'^1^nce  either  for  or  against  this  wi^ 

Bs,  and  therefore  I  think  him  compet^nC  / 

Wl/i/e,  for  the  plaintiff.  "       .•* 

SearUtU  for  the  defendant 

.   •    « 

[Attomies— ilfar/tfieau  4*  ^'t  and  #i^ii?n  4*  B.I 


•156]  'WILLIAMS,  et  al.  v.  MUDIE,  et  al. 

An  attorney  is  honnd  to  diacIoM  commanications  made  to  bim,  which  do  mot  rtgaid  either 

the  bringing  or  defending  an  action. 

Tins  plaintiflTs  in  this  action  were  wholesale  stationers,  and  sought  to  reoorer 
from  the  defendants,  as  proprietors  of  the  I^tda  Gazette^  the  amount  of  their 
bill  for  stamps  and  paper,  furnished  at  various  times,  for  the  carrying  on  of 
that  concern.  The  difficulty  was  in  proving  the  partnership  of  the  defendanli^ 
The  plaintiff*  *s  counsel,  after  examining  a  variety  of  witnesses,  were  driven  to 
the  necessity  of  calling  the  attorney  for  the  defendants.  He  was  questioned  as 
to  certain  communications  made  to  him  at  former  periods,  when  he  was  coo- 
eerned  for  them  professionally,  but  not  with  a  view  to  any  cause.  He 
appealed  to  the  Court  to  say  whether  he  was  obliged  to  answer. 

Abbott,  C.  J.,  held,  that  he  was  bound  to  disclose  such  communications  aB 
were  made  to  him  by  the  defendants  previous  to  this  action.  Whatever,  said 
his  lordship,  is  communicated  for  the  purpose  of  bringing  or  defending  aa 
action,  is  privileged,  but  not  otherwise.  This  was  held  in  a  case  on  the  Mid- 
land Circuit  in  the  time  of  Serjeant  Adair, 

Scarlett 9  for  the  defendant  I  am  aware  that  your  lordship  has  admitted  evi- 
dence of  a  similar  description  several  times  before,  and  that  your  lordship  has 
laid  down  the  rule  more  liberally  than  your  predecessors  ;  but  I  submit  that  the 
law  is  clear,  that  any  communication,  whether  about  an  estate  or  otherwise,  iik 
a  privileged  communication.  It  was  so  decided  by  Lord  Hardwick^  in  the 
ease  of  the  conveyancer  to  the  Easf'India  Company. 

Abbott,  C.  J.  I  have  considered  the  subject  a  great  deal,  and  my  mind  is 
made  up  upon  it. 

0|^^        ^The  witness  was  then  examined,  but  the  answers  he  gave  notestab- 
•I   lishing  the  partnership,  and  there  being  no  further  evidence  on  the  sub* 
jeet,  the  plaintiff  was  nonsuited.t 

F.  Pollock,  and  Wilde^  for  the  plaintiffs. 

ScarUll^  and  Anderton^  for  the  defendants. 

[Attomies— 7t/son  4*  P*^  &nd  Bobinson^  Son^  4*  Baity e,"] 

1  The  caae  o(  WUmm  v.  BatUUt  4  T.  R,  753,  decides  that  confidential  communications 
ts  Mojisel,  attomiea,  and  solicitors,  in  those  capacities,  are  privaleged.    But  in  Cobdgm  ^ 

l2 
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JTM^rtdk.  4  T.  R.  431,  the  Court  ny,  that  the  difference  is^Jirhether  the  eomraufiieatiot 
were  made  by  the  client  to  his  attorney  in  confidence,  as  insin^ctiona  for  conducting  hia 
eanae,  or  groti*  dictum.  If  it  wat  not  the  former,  the  comniilinication  is  admissible  in 
evidence.  In  Rtx  ▼.  Witkert^  8  Canp.  578,  it  wna  ruled  by.  Lord  Ellenhorougk^  that  if  t 
pariy  who  is  assauUed  go  to  an  attorney^  to  oooenit  htpv  jon  it,  such  attorney  cannot  be 
allowed  to  give  evidence  of  that  communication  on  «p  indictment  for  that  assault,  to  show 
that  the  prosecutor  gave  a  different  account  of  theJransaction.  In  Fauniain  &  Another 
t,  Voung,  6  Esp.  113.  a  party  had  aent  for  the  w'i^e^,  supposing  him  to  be  sn  atiomeyt 
•nd  maoe  a  confidential  communication  to  higi  aa'sftch.  The  witness  was  really  clerk  of 
the  papers  in  JNew^ate  ;  but  hsd  formerly  b^en-^clerk  to  an  attorney.  Mantjield,  C.  J.f 
held,  that  the  privilege  was  only  as  to  attornies'  and  that  no  such  privilege  extended  to 
persons  situsied  as  the  witness  was.  tn^WSarre  v.  Livette,  Peake,  N.  P.  C.  77,  Lord 
Aenwm  held,  that  the  interpreter,  through  .whom  a  party,  who  was  a  foreigner,  commuDi* 
eated  with  his  attorney  relative  to.  the  party's  defence  at  the  Old  Bailey,  on  a  charge  of 
felony,  could  not  be  permitted  to  give  evidence  of  such  communications. 


»  »    • 
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•DOE,  on  the  Demise  of  PITT,  v.  HOOO.  [♦1(10 

The  depotitinff  a  leaae  in  the  hands  of  brewers,  for  money  lent,  is  not  within  the  meaning 
of  aprwAfoTor  re-entry,  which  Is  to  take  effect  if  the  leasee,  his  executors,  dtc.  should 
**  grant  any  underlease,  or  assign,  transfer,  and  set  over,  or  otkerwuepart  wUk  the  lmt$ 
^  premises,  without  license.** 

Ejbotksnt  to  recover  possession  of  the  Origthy*B  Coffee-HouBt^  in  conse- 
quence of  the  forfeiture  of  the  lease  under  a  provUo  for  re-entry,  which  was  to 
take  effect  if  the  lessee,  his  executors,  dire,  should  grant  any  underlease  of  the 
premises,  or  ^  alien,  sell,  assign,  transfer,  and  set  over,  or  otherwise  part  with 
the  lease  or  premises,  without  the  license  of  the  lessor." 

It  appeared  that  the  lessee,  having  occasion  to  borrow  some  money  of 
Messrs.  Combe  4*  Co.  the  brewers,  deposited  the  lease  in  their  hands,  and 
Messrs.  Combe  if  Co.,  on  the  receipt  from  Messrs.  Beid  4*  Co,  of  the  sum 
advanced,  delivered  it  over  to  them. 

Scarlett,  for  the  plaintiflT,  contended,  that  this  was  within  the  meaning  of  thi 
proviso,  it  being  a  parting  with  the  lease. 

Oumey,  for  the  defendant  I  submit  that  the  parting  in  this  case  was  onl} 
a  parting  with  the  manual  possession ;  and  a  parting  with  it,  to  work  &  forfei 
ture,  must  be  a  parting  with  the  property  of  the  lease.  It  is,  in  fact,  no  more 
than  depositing  it  at  a  banker*s.  The  lessor  has  not  guarded  against  a  mert 
deposit.     And  he  cited  the  case  of  Doe  and  Bevan,  3  M.  dir  S.  353.t 

*  Scarlett,  in  reply.     The  distinction  between  this  case  and  the  one   r^i^t 
cited  is,  that  in  the  latter  the  words  of  the  proviso  only  applied  to  an   '- 
assigning-,  but  in  the  former  they  include  both  a  legal  parting,  and  any  othei 
parting,  with  the  lease.     The  deposit  communicates  an  interest  to  the  part) 
receiving  it. 

t  The  greet  point  made  on  Doe,  d.  GoodMere,  v.  Beoasi,  3  M.  &  S.  353.  was,  whethei 
the  assiffnees  of  a  bankrupt  aellins  a  term  under  an  order  of  the  Lord  Chancellor  hal 
incurred  a  forfeiture  under  the  words  in  the  leaae,  that  **  the  lessee,  his  executors,  admin 
istraiors,  and  oMwigns,  should  nor  during  the  term  a9$ign  the  indenture,  or  his  or  (istf 
interest  therein."  The  Court  held,  that  the  term  '*  aaaigna**  must  be  taken  to  meaB 
voluntary  assigns,  and  not  assigns  by  operation  of  law. 
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Abbott,  C.  J.    I  think,  upon  the  whole,  it  will  not  do.    Mr.  ScarUtt  shall 
liBfe  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

Nonsait 
Searlettt  and  Mams^  for  the  plaintiff. 
Gumey^  and  Hutchinson^  for  the  defendant. 

[Attomies — Adlington^  and  G.,  and  Whitton.'\ 


In  Easter  Term  Scarlett  moved,  parsaant  to  the  liberty  reserved  at  the  triaL 
and  the  Court  refused  his  application. 


DITCHER  V.  KENRICK. 

Ib  aeiion  of  covenant,  the  attorney  of  a  third  peraon  who  holda  the  deed  aa  anch,  ia  not 
boond  to  produce  it,  but  the  pfainiiiT  mav  go  into  secondary  evidence.  An  atteated 
copy,  on  la.  atamp,  ia  admiasible  aa  aecondary  evidence. 

This  was  an  action  of  covenant  An  attorney  was  called,  and  required  to 
produce  the  deed.  He  said  he  had  it  only  in  his  character  of  attorney  for  a 
third  person,  and  appealed  to  the  Court  whether  he  was  bound  to  produce  it 
Abbott,  C.  J.,  thought  he  was  not  and  told  the  plaintiff's  counsel  they  might 
give  other  evidence.  A  witness  was  then  called,  who  produced  an  attested 
copy. 

at  Ml       *The  defendant's  counsel  submitted  that  there  might  be  two  parts  of 
'^J   the  deed. 

Abbott,  C.  J.    I  shall  not  presume  there  is  another  part ;  it  must  be  shown* 

The  attorney  was  then  recalled,  and  said,  that  there  were  two  parts,  and  one 
was  delivered  over  to  Mr.  Bracts  who  had  been  the  plaintiff's  attorney,  but 
was  since  dead.  The  attested  copy  appeared  to  have  been  made  at  the  office 
of  the  witness,  who  declined  to  produce  the  original. 

The  witness  then  proved  having  searched  at  Bracers  chambers  for  the  deed 
without  success. 

The  attested  copy  was  then  about  to  be  read,  when  the  defendant's  counsel 
farther  objected,  that  it  had  not  got  the  proper  stamp,  being  only  marked  with 
a  shilling  stamp ;  whereas  the  act  requires  tliat  a  copy  made  for  a  party  to  a 
deed  must  have  the  same  stamp  as  the  deed  itself. 

The  plaintiff's  counsel  replied,  that  the  observation  was  true  where  tlie  copy 
was  produced  as  original  evidence ;  but  in  the  present  case  it  was  only  offered 
as  secondary  proof. 

Abbott,  C.  J.,  overruled  the  objection,  and  there  being  no  other  answer  to 
Ae  case,  a  verdict  was  found  for  the  plaintiff.! 

Notan^  and  Goulburn,  for  the  plaintiff. 

£.  Lawes^  for  the  defendant 

[Attomies — Monins^  and  Beckett^  and  Wimbum^  and  CoUtttJ] 

t  By  55  Gto,  3,  184,  (the  atamp  act,)  it  ia  enacted,  that  everv  atteated  copy  ol  any 

riement,  bond,  inairninent  of  conveyance,  or  other  deed,  shall  bear  the  aame  atamp  at 
original  inaimmeni,  if  made  for  the  aecuriiy  or  uae  of  any  peraon  taking  benefit  under 
aach  inairument;  but  if  made  for  the  benefit  of  any  peraon  not  taking  benefit  under  the 
ioatroment,  it  ia  to  bear  a  ahilling  atamp. 
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HORNCASTLE  et  al.  v.  MOAT. 

Declaration  in  tort,  ■tating  that  the  defendant,  on  the  sale  of  Tenerife  BarUla,  wmrtti 
that  7h  cwt.  would  produce  a  ton  of  soap,  well  knowing  that  it  would  not  do  so,  it  not 
■upported  by  evidence  that  be  aaid  he  had  made  7  toqa  of  aoap  out  of  51  cwt.,  tad 
DO  proof  of  the  tnciitler. 

The  declaration  in  this  case  stated,  that  the  plaintiffs  bai^ined  with  &e 
defendant  for  some  Teneriffe  BariUa,  and  that  the  defendant  asserted  of  it,  that 
seven  and  a  half  hundred  weight  would  make  a  ton  of  soap,  well  knowing  that 
it  would  not  do  so :  whereby  the  plaintiff  was  induced  to  take  it,  and  in  conse* 
qucnce  sustained  a  loss.  The  defendant  pleaded  *the  general  issue.  r*iM 
The  Lord  Chief  Justice  inquired  if  the  declaration  was  in  torU  snd  was  ^ 
answered  in  the  affirmative. 

For  the  plaintiff,  the  broker,  who  purchased  the  article,  was  called ;  who 
proved  that  the  defendant  produced  a  sample,  and  said  that  he  could  speak  to 
Its  goodness,  for  he  had  used  it,  and  made  seven  ton  of  soap  with  fif^y-one 
hundred  weight  The  sample  was  taken  to  the  plaintiff's,  and  tried  by  their 
process,  and  approved. 

The  contract  Vas  then  read.  It  specified  merely  the  date,  the  parties' 
names,  the  quantity  sold,  the  price,  and  the  mode  of  payment. 

Abbott,  C.  J.,  inquired  what  evidence  there  was  to  prove  the  icienter. 

The  plaintiffs  counsel  replied,  that  he  had  no  other  evidence  than  the  difie^ 
ence  between  the  quality  of  the  sample  and  that  of  the  bulk. 

Abbott,  C.  J.  If  there  had  been  any  warranty  in  the  contract,  or  any  thing 
saying  that  the  bulk  was  to  be  like  the  sample,  then  that  might  do.  But  I 
cannot  infer  a  fraud,  or  ask  the  Jury  to  infer  a  fraud,  because  the  result  of  one 
man's  experiment  differs  from  that  of  another's.  Besides,  in  the  declaration  it 
is  laid,  that  he  asserted  that  seven  and  a  half  hundred  weight  would  make  a 
ton,  whereas  the  proof  is,  that  he  said,  fifly-one  hundred  weight  had  produced 
seven  tons.  It  might  be  true,  as  to  the  larger  quantit}%  and  not  as  to  the 
■mailer.     As  there  is  no  warranty,  the  plaintiff  must  be  called.! 

Nonsuit. 

Oumey,  and  Platte  for  the  plaintiffs. 

Scarltttf  for  the  defendant. 

[Attomies — Orchard  and  Rogers,] 

t  In  caaea  of  this  sort  the  declaration  is  not  nanalljr  in  tort,  but  in  contract,  that  tba 
defendant  assured,  and  faithfully  promised,  &c.,  and  you  add  the  common  money  counts. 


*DAMER  V.  LANGTON.  [♦168 

In  an  action  for  work  and  labor,  when  the  plaintiff  has  established  a  quantum  meruit^  if 
the^  defendant's  witness  prove  ihe  existence  of  a  written  contract,  and  the  plaintiff 
insist  on  the  defend8nt*s  producing  it.  snd  it  is  not  produced,  the  plaintifT  must  be 
called :  but  if  the  plaintiff  does  not  require  its  production,  the  case  may  proceed. 

This  was  an  action  to  recover  the  sum  of  10/.  lOs.  for  erecting  a  tent,  or 
temporary  room,  on  the  defendant's  Uwn.  The  plaintiff's  wimessea  estab- 
lished a  quantum  fnervit^  and  on  the  croas-exammation  of  the  defendant** 
agent,  who  was  called  for  the  defendant,  and  who  had  negotiated  with  the 
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plaiolidr  in  die  afl&ir,  it  came  ont,  diat  he  had  written  the  tenns  in  his  hook« 
which  had  been  signed  by  the  plaindff. 

Park,  for  the  plaintiff,  submitted,  that  this   must  be  produced  by  the 
defendant 

MarryalU  for  the  defendant,  observed,  that  if  there  was  any  contract,  the 
plaintiff  wanted  it  as  much  as  the  defendant. 

Abbott,  C.  J.,  inquired  of  Park  if  he  meant  to  call  for  it 

Park  said,  certainly  not,  but  he  should  insist  on  the  defendant's  producing  it 

Abbott,  C.  J.     if  you  insist  that  there  is  a  written  contract,  then  I  think 
that  the  plaintiff  must  be  nonsuited. 

Park  submitted,  that  the  rule  was  settled,  that  if  on  the  cross-examination 
of  the  plaintiff *8  witnesses,  it  came  out  that  there  is  a  written  contract  the 
plaintin,  in  such  case,  must  be  nonsuited.  But  when  the  plaintiff  has  proved  a 
quaniwn  mentU,  and  the  fact  of  the  existence  of  such  contract  comes  out  in 
the  progress  of  the  defendant's  case,  then  he  is  bound  to  produce  it 
*1601  ^Abbott,  C.  J.  You  cannot  go  on  a  quantum  meruii  if  there  is  a 
^  written.contract  If  you  insist  on  Sie  contract  1  think  the  plaintiff  must 
be  called. 

Park  then  withdrew  his  objection,  and  the  case  went  on,  as  if  there  had 
been  no  written  contract 

Verdict  for  the  olaintiff. 

Park  for  the  plaintiff. 

Marryatif  for  the  defendant 

(^Attomies — />.  WiUoughhy^  and  Ma»on.'\ 


DUNCAN  r.  GARRATT  et  aL 

If  the  plaintiff  has  bought  Mils  of  the  sherifT  under  an  execution,  with  a  knowledfl^e  that 
(hey  ue  deposited  at  •  sailmaker's,  and  does  not  apply  for  a  delivery  till  after  the  (jiM 
vbeo  the  sheriiT  is  bound  to  pay  over  the  money,  be  can  maintain  no  action  against  tht 
sheriff,  if  the  sail  maker  refuses  to  deliver  them  up. 

Action  against  the  defendants  as  Sheriffs  of  Middlesex .  The  plaintiff  pur- 
chased at  a  sale,  under  an  execution,  two-thirds  of  a  vessel,  in  the  month  of 
•9ugutt,  The  sails  were  described  in  the  inventory,  as  being  at  a  sail-maker's, 
of  tl&e  name  of  Wafeon,  The  plaintiff  received  an  order  from  the  sheriff,  on 
Watson^  for  the  delivery  of  the  sails,  but  did  not  present  it  till  the  month  of 
May  fdlowing,  afler  he  had  sold  the  two-thirds  to  Messrs  Ellerby  and  Cound, 
and  bound  himself  to  deliver  tlie  sails  to  them,  or  pay  60/.  The  sail-maker 
refiued  to  deliver  them  up,  saying  he  had  a  lien  on  them,  and  the  plaintiff  paid 
the  60/.  to  Elierhy^t^  and  gave  notice  to  the  sheriff,  that  he  should  require  the 
production  of  the  sails,  or  hold  him  liable  for  the  money  he  had  been  obliged 
la  pay.  ft  appeared  tliat  the  sail-maker  said  when  the  sheriff's  officer  seized 
the  eails,  that  he  had  no  charge  for  repairing  them. 

*1701  ^^^  plaintiff  was  nonsuited,  on  the  ground  that  he  had  kept  the  order 
-^  in  his  poesession  unused,  till  afler  the  time  when  the  sheriff  would  be 
boQod  to  pay  over  the  money,  and  thereby  prevented  him,  in  the  event  of  a 
refusal  to  deliver  up  the  sails,  on  account  of  a  lien«  from  dischaiging  that  Uen^ 
and  reimbursing  himself  out  of  tlie  funds  in  his  hands. 

MarryalU  and  /fi/c/e,  for  the  plaintiff. 

Sauuiif  and  Holit  for  the  defendanu 

[Attomies  .] 
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In  Easter  Term  Marrynil  moved  for  a  new  trial,  contending,  ^at  if  a  man 
sends  for  articles  sold,  as  soon  as  he  has  occasion  for  them,  it  is  all  that  is 
required  by  law. 

Abbott,  C.J.  I  thought,  at  the  trial,  that  if  you  had  gone  to  the  sail-maker, 
directly  after  you  received  the  order,  and  found  that  he  had  a  lien,  you  might 
have  maintained  your  action  against  the  sheriff;  but  as  you  waited  from  AugUMt 
till  the  May  following,  during  the  interval  between  which  months  the  sheriff 
would  be  bound  to  pay  over  the  money,  you  cannot  recover.  You  must  be 
sonsidered  as  having  accepted  the  order  in  substitution  for  the  goods. 

The  other  Judges  expressed  themselves  of  the  same  opinion. 

Role  refused. 


•LANG  V.  ANDERDON.  [»m 

Policy  of  inBurance  on  "  tkip  or  $hip9**  warranted  to  sail  from  Demanra  on  or  before  the 
lat  of  Aitgu$t,  The  ship  (a  amailone)  asiledon  that  day  two  and  a  half  miles,  and  then 
anchored  at  a  place  nearer  the  town  than  large  ahipa  can  come.  This  ie  a  *'  sailing  from 
Dttmarara"  within  the  policy. 

This  was  an  action  on  the  policy  of  insurance  Ofi  a  ihip  or  ships,  from 
Demerara  to  England.  The  only  question  in  the  case  was,  whether  a  ship 
called  the  /m,  had  complied  with  the  warranty  in  the  policy,  *»  to  sail  from 
Demerara  on  or  before  the  1st  of  August.'*^ 

The  only  witness  called,  was  the  captain,  who  proved,  that  in  the  month  of 
July  the  iris  was  at  Demarara,  taking  iu  her  lading  for  England^  and  wai 
lying  even  witli  the  town,  about  half  a  mile  above  the  fort,  which  is  at  the  point 
of  the  land ;  that  she  completed  her  lading  on  the  28th  of  Ji/Zy,  and  finally 
cleared  out  on  the  3 let,  and  was  then  quite  ready  for  sea;  that  she  weighed 
anchor  on  the  1st  of  AugusU  about  one  in  the  day,  and  came  out  of  the  river 
and  proceeded  to  a  distance  of  about  two  miles  aud  a  half  from  the  place  where 
ahe  took  in  her  cargo ;  that  the  wind  was  adverse  but  light ;  that  she  then  came 
to  an  anchor  by  desire  of  the  pilot,  who  said  she  would  be  in  a  better  birth 
there,  for  getting  underweigh  with  the  next  tide ;  that  about  ten  miles  farther 
on,  there  is  a  shoal  or  bar,  after  getting  over  which,  the  pilot  usually  leaves ; 
diat  on  the  2d  of  Augusi  she  proceeded  on  her  voyage  direct  for  England; 
that  she  had  no  communication  witli  the  shore  after  her  first  weighing  anchor^ 
except  that  a  boat  brought  some  letters  off,  with  which  he  (the  captain)  had 
nothing  to  do.  The  witness  further  said,  that  his  instructions  were  to  sail 
before  the  12th  of  August^  and  he  knew  nothing  of  any  policy. 

On  his  cross-examination  it  came  oat,  that  ships  of  a  large  size  load  outside 
the  shoal,  or  bar,  but  such  as  are  of  the  size  of  the  vessel  in  question,  load 
about  the  place  where  that  vessel  did. 

For  the  plaintiff,  it  was  contended,  that  the  words  of  *the  policy  being,  r^,.« 
**  warranted  to  sail,*'  what  had  been  done  was  a  compliance  with  the  ^ 
warranty.  If  it  had  been  to  depart  die  case  might  have  been  different.  The 
case  of  Moir  v.  the  Royal  Exchange  Assuranee  Company,  6  '1  aunt,  241,  was 
cited,  and  it  was  argued,  that  if  a  vessel  is  in  port,  anu  begins  to  weigh  anchor, 
it  is  a  sailing ;  and  if  the  ship  in  question  had  not  quitted  the  port,  the  plaintiff 
would  have  been  entitled  to  recover ;  a  fortiori^  was  he  entitled,  she  having 
proceeded  so  far  out. 
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SeaHelt,  for  tbe  defendant-^The.  caae  cited  is  in  the  defendant*!  iavon    It 
discoren  the  principle  en  which  the  warranty  is  given.     I  agree  that  there  is  a 
difierenee  between  a  warranty  to  sail  and  a  warranty  to  depart.     But  in  all  the 
cases  referred  to  by  the  learned  Judge  in  tlie  case  cited,  the  warranty  was  **  to 
sail,"  and  not  as  in  this  case,  to  sail  from.     A  man  may  commence  his  voyage 
without  leaving  the  port.    If  he  bona  fide  begins  to  move,  and  by  perils  of  the 
Bea  is  obliged  to  stop,  this  will  be  a  compliance  with  a  warranty  to  sail.     But» 
**  to  sail  from,**  is  equivalent  to  **  to  depart ;"  to  depart,  is  to  go  from ;  and  to 
sail  generally,  is  to  begin  the  voyage.     To  depart,  according  to  the  latter  cases, 
is  to  leave  the  place.     The  word  from,  is  exclusive ;  sailing  may  be  in  a  port 
Of  harbor.    It  appears,  on  the  evidence,  that  ships  at  Demerara  lie  indiscnmi- 
nately,  a  certain  distance  up  the  river,  and  a  certain  distance  below  it.     But 
some  huge  vessels  take  in  part  of  their  cargo  within  the  bar,  and  then  go 
outside  it,  and  in  both  situations  communicate  with  the  Custom  House.    Now, 
supposing  this  vesssl  had  been  one  of  the  large  ones,  and  had  not  finally  left 
till  the  2d,  would  it  have  been  a  sailing  from  Demerara  9    That  part  where  the 
Ifii  lay,  is  the  roadstead,  and  there  was  no  departure,  because  she  might  have 
loaded  afterwards.     It  must  be  taken,  that  the  meaning  of  the  underwriter  is 
*1731  .*^  departure  from  the  limits.     How  does  he  know  whether  the  vessel 
^  is  large  or  small  ?    There  is  nothing  within  the  four  comers  of  this 
policy,  to  say,  that  if  this  is  a  small  vessel  it  means  one  thing,  and  if  it  is  a 
laige  one  it  means  another ;  and  therefore  it  must  be  taken  to  mean  a  sailing 
from  all  the  j^aces  where  vessels  are  accustomed  to  take  in  their  lading.     De* 
neimra  does  not  mean  the  town*    In  mercantile  transactions,  these  warrandes 
should  have  a  construction  not  varying  according  to  the  size  of  the  vessel.     I 
contend,  that  Demerara  means  all  those  places  where  vessels  load,  and  there- 
fore there  must  be  a  sailing  from  such  places.     Wonid  not  a  policy  •*  at  Deme- 
rara'^ attach  to  a  vessel  laying  outside  the  bar,  to  take  in  her  lading  ? 

Abbott.  C.  J.  The  single  question  in  this  case  is,  whether  within  the 
meaning  of  the  policy,  the  vessel  in  question  sailed  from  Demerara  on  the  Ist 
of  duguet.  The  construction  of  these  instruments  must  be  referred  to  tho 
usage  of  trade.  If  it  had  rested  on  ,the  examination  in  chief  of  the  captain,  I 
ih(Hiid  have  been  clearly  isi  opinion  that  she  had  brought  herself  within  the 
policy.  But  on  the  cross-examination,  a  material  fact  came  out,  which  raises  a 
doubt  upon  the  subject.  We  learn  from  it,  that  vessels  of  a  large  size  are 
obliged  to  go  down  below  the  shoal,  or  bar,  in  order  to  take  in  their  cargo.  I 
<iuiie  agree  with  the  learned  counsel  for  the  defendant,  that  a  policy  at,  and 
from  Demerara^  would  attach  to  a  vessel  lying  there  for  that  purpose.  But  I 
do  not  know  that  that  is  decisive.  The  words  may  be  understood,  with  refer- 
eace  to  the  subfeet  matter  of  the  instrument.  It  is  true,  also,  that  if  this  vessel 
had  been  a  large  one,  it  could  not  have  been  considered  as  having  sailed.  There 
must  be  a  sailing  on  the  voyage,  and  that  cannot  be  said  to  take  place  while 
^y  thing  remains  to  be  done.  In  the  present  instance,  every  thing  had  been 
•1741  done,  but  the  vessel  had  not  got  so  far  as  the  place  where  one  of  ^larger 
^  size  would  be.  There  is,  however,  some  difficulty  in  putting  two  differ- 
ent coQstructiortf  on  one  instrument.  This  policy  is  "  on  a  ship  or  ships,'*  and 
we  might  be  called  on  to  say,  on  the  same  policy,  that  what  was  a  sailing  in 
tlie  case  of  one  ship,  was  not  so  in  the  case  of  another.  If  we  understand  sail- 
ing from  a  place,  to  mean  commencing  the  voyage,  having  every  thing  done, 
and  wailing  ordy  for  wind  and  tide,  then  I  think  this  is  a  compliance  with  the 
warraDty,  and  the  plaintiff  is  entitled  to  a  verdict  But  if,  on  the  other  hand, 
ve  are  to  take  that  the  warranty  rnust  be,  to  sail  from  the  place  where  every 
vessel,  whatever  her  size,  may  lawfully  lie,  then  the  verdict  should  be  for  tfai^ 
dffendanU 
The  jury,  which  was  special,  then  found  their 

Verdict  for  the  plaintiff. 
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The  Mtomey  Oenerain  Oamey^  tnd  JToye,  for  the  plamtiff* 
SearUttf  and  Campbttt^  for  the  defendant. 

Attomiea — Prtnhfidd  4*  X*^  and  Rwrdon  4*  -D*] 


In  Eaatem  Temif  Searldi  obtained  a  rule  nisi  for  a  new  triaL 


CUXON,  et  al.,  Asaigneea  of  SWEET,  v.  CHADLEIT. 

Whether  the  aaBij^nees  of  a  partf  who  has  hecome  bankrupt  can  recover  a  debt  doe  fron 
the  defendant,  if  the  bankrupt,  before  hta  bankruptcy,  agreed  to  aet  it  against  a  debt 
that  he  owed  the  defendant's  brother,  such  arrangement  not  being  in  writing.-^Qs«n> 

This  was  an  action  by  the  assignees  of  Sweet,  a  bankrupt,  to  recover  fram 
4ie  defendant  James  Chadiey,  the  price  of  some  goods  sold  to  him  by  the 
bankrupt. 

*For  the  defendant  it  was  proved,  that  Robert  Chadky^  his  brother,  r^y^^ 
who  was  also  a  bankrupt,  had  had  dealings  with  Sweei  ;  that  Sweet  *■ 
owed  him  money,  and  that  an  application  was  made  by  him  to  Sweet,  to  cany 
Jameses  debt  to  his  account,  to  which  Sweet  assented,  and  by  his  desire  made 
an  entry  in  a  book  some  months  before  the  bankruptcy  of  either*  party,  in  these 
terms :  •*  Your  brother^s  account  for  frames,  glasses,  diLc.  14/.**  Robert  told 
his  brother  of  it  about  a  fortnight  ailerwards,  and  gave  him  credit  for  the  amoimt. 
Robert  owed  James  money. 

Gumey,  for  the  defendant,  submitted  that  the  bankrupt  having  agreed  to  take 
Robert  instead  of  James,  the  assignees  could  not  now  recover  against  Jamei, 

Marryattn  for  the  plaintiff,  observed,  that  there  should  have  been  an  unde^ 
taking  in  writing. 

Abbott,  C.  J.  I  rather  think  it  is  so.  It  seems  not  a  dischaige  of  Jomet. 
The  verdict  must  be  for  the  plaintiffs,  with  leave  to  Mr.  Oumey  to  move  to 
enter  a  verdict  for  the  defendant 

Verdict  for  the  plaintiffs. 

Marryatt,  for  the  plaintiffs. 

Gumey,  and  HoU,  for  the  defendant. 

[Attomies^FFoife  and  Hodgson^ 


In  Easter  term,  Qurruy  moved,  pmrsnanl  to  the  leave  given  at  the  trial,  and 
ebtained  a  rule  nisi.  *• 
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•ADJOURNED  SITTINGS  AT  GUILDHALL, 
BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


PARK  et  al.  v.  PROSSER. 

A  creditor  hts  a  nght  to  call  on  his  debtor  for  hia  money  at  the  debtor**  lodging,  or  other 
piace  where  he  knows  him  to  be.  though  it  ia  not  bia  place  of  buaineaa,  and  a  denial  to 
a  creditor  there  is  aa  much  an  act  of  bankruptcy  aa  if  it  were  hia  place  of  buaineas. 

Thu  waa  an  action  by  the  aasi^ees  of  Miller^  a  bankrupt,  to  recorer  some 
money  paid  by  him  to  the  defendant*  afler  he  had  committed  an  act  of  bank- 
ruptcy ;  and  Uie  only  question  was  as  to  the  validity  of  the  act  of  bankruptcy 
relied  on. 

It  appeared  that  the  money  in  question  was  paid  on  the  15th  of  March^ 
1822.  A  sheriff's  officer  proved,  that  he  arrested  Miller  on  the  16th  of  March  f 
and  a  widow  lady,  named  Smithy  with  whom  he  lodgfed,  at  Penionville^  proved* 
that  a  creditor  of  the  name  of  Manion  came  several  times  in  the  course  of  the 
fortnight  preceding  the  arrest,  and  that,  in  one  instance,  Miller  saw  Manton  at 
a  distance,  coming  to  the  house,  and  said  to  the  witness,  he  is  coming,  and  I 
am  not  in  the  way,  and  the  servant  denied  him  in  consequence,  in  her  hearing. 
This  was  before  eleven  in  the  morning.  The  witness  further  stated,  that  on 
several  occasions  Miller  had  said,  **  If  any  person  calls  for  me,  I  am  not  at 
home.'*  On  cross-examination  she  proved,  that  the  bankrupt  was  in  the  habit 
of  leaving  her  house  in  the  morning,  and  going  to  the  George  and  Vulture,  in 
Comhill^  where  he  had  a  room  for  the  purposes  of  his  business. 

The  clerk  of  Majiton,  the  creditor,  proved,  that  he  went  three  times  to 
Miller* 8  lodgings,  to  demand  the  money  due  to  his  master,  and  saw  him  there 
00  two  of  die  occasions.  On  his  cross-examination  he  admitted,  that  once 
*1771  '^^^'^  ^®  called  he  was  told  to  go  to  the  George  and  Vulture,  where 
^  he  went  in  consequence,  and  saw  Miller,  who  did  not  then  make  any 
complaints  of  his  calling  at  Pentonville,  on  account  of  its  not  being  his  place 
of  business. 

Gurmy,  for  the  defence,  then  called  the  landlord  of  the  George  and  Vulture^ 
vho  proved,  that  Miller  took  a  bed-room  and  sitting-room  there,  which  he 
Icept  till  he  was  arrested ;  and  people  called  on  him  continually,  whom  the 
vitness  knew  to  be  merchants,  and  that  Miller  never  gave  directions  that  he 
shoold  be  denied  to  any  one ;  but  all  saw  him  if  he  was  at  home. 

Manton^  the  creditor,  was  also  called,  and  proved,  that  in  December,  1821* 
and  afterwards,  he  called  on  Miller  several  times  at  the  George  and  Vulture^ 
uul  knew  it  to  be  his  place  of  business,  and  he  never  had  any  difficulty  in 
gaining  access  to  him  there ;  that  in  the  b^inning  of  the  year  1822,  he  dis- 
covered that  he  slept  at  Mrs.  Smith'' 8,  at  Jrentonville  ;  and,  when  going  into 
the  city,  he  sometimes  called  on  him  there  ;  but  Miller  made  an  objection  to 
liis  doing  so,  on  accoimt  of  Mrs.  Smith*8  character,  which,  he  said,  mif  ht 
sufler  if  he  were  known  to  reside  with  her.  This  was  in  February,  and  Miuer 
■aid  IMLrs.  SmUh^e  house  was  his  private  lodging,  and  his  place  of  business  was 
the  George  and  Vulture,  and  he  was  always  to  be  found  there.  The  witness 
further  stated,  that  he  never  pressed  Miuer  for  money,  and  had  not  been 
alarmed  before  he  heard  of  the  arrest ;  but  would  have  given  him  credit  for 
10,000/.'s  worth  of  guns. 

Anorr*  C.  J.    We  may  take  it  in  this  case,  that  Miller  wished  persona  not 
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to  call  on  business  at  PenianvilUf  but  at  the  George  and  Vulture^  but  I  con- 
ceive that  a  creditor  has  a  right  to  call  on  his  debtor  any  where.  Besides,  if 
it  had  been  his  object,  as  is  suggested,  to  have  it  thought  that  he  did  not  lodge 
with  Mrs.  Smith,  the  answer  to  those  *who  called  would  have  been,  not  r^tma 
that  he  was  not  at  home,  but  that  he  did  not  live  there.  I  think  also,  ^ 
that  Mr.  MantorCe  sentiments  about  the  solvency  of  Miller  are  better  to  be 
gathered  from  his  acts  at  the  time,  from  the  circumstance  of  his  so  frequently 
calling  upon  him,  than  from  any  opinion  he  may  feel  inclined  to  deliver  now 
upon  the  trial. 

The  jury  requested  that  Mr.  Manton  might  be  asked  whether  he  had  any 
collateral  security  for  his  debt  ?  and  receiving  an  answer  in  the  negative,  and 
in  addition,  that  he  had  not  been  promised  any,  brought  in  their  verdict  for  the 
plaintiflT,  establishing  the  act  of  bankruptcy. 

Scarlett f  and  Campbell^  for  the  plaintiff. 

Oumey^  for  the  defendant. 

[Attomies— JTeartiy  4*  ^**  ^^^  Oakley.} 


SGHLENKER  v.  MOXET  et  al. 

If  A.  bai  lent  monev  on  a  deed  of  assignment,  which  is  deposited  in  his  hands,  he  is  not 
.  compelled  to  prodace  ii  on  the  part  of  the  assignor,  in  an  action  between  the  assignor 
and  a  third  person. 

In  this  case,  among  other  matters,  it  was  necessary,  on  the  part  of  the  defend- 
ants, to  obtain  the  production  of  a  deed  of  assignment  from  them  to  a  man 
named  fFade.  A  witness  was  called,  who  acknowledged  that  he  had  it  in  his 
possession,  that  it  was  left  with  him  by  f^ade  as  a  security  for  money  he  had 
lent  him,  and  he  thought  his  interest  might  be  affected  by  the  production  of  it 

Scttrlftt,  for  the  defendant,  submitted  that  the  witness  ought  to  be  compelled 
to  produce  it. 

Abbott,  C.  J.    I  cannot  make  a  gentleman  produce  *his  deed.     He    r^^mn 
says,  it  may  affect  his  interest;  I  cannot  say  it  may  not ;  it  may  appear    *- 
to  want  a  stamp,  or  to  have  some  other  defect. 

Scarlett.  If  ff^ade  had  required  him  to  produce,  then  the  case  might  have 
been  different ;  he  may  have  a  right  to  withhold  it  as  against  ffade. 

Abbott,  C.  J.  I  do  not  know  that  he  has  not  a  right  to  withhold  it  against 
all  the  world.  Moxey  might  have  taken  a  counterpart.  If  he  produces  it,  it 
may  turn  out  to  be  an  invalid  security. 

Scarlett.    It  is  merely  a  deposit. 

Abbott,  C.J.  Then  he  may  lose  die  value  of  his  deposit  It  must  be  a 
very  strong  case  indeed  to  induce  me  to  call  upon  a  man  to  produce  his  deed. 
Besides,  the  difficulty  may  always  be  guarded  against 

The  facts  in  the  cause  were  afterwards  turned  into  a  special  case,  and  it  was 
agreed  to  make  it  part  of  the  case,  whether  his  lordship  was  right  in  refusing  to 
make  the  witness  produce  the  deed.t 

Marryatt  and  Curwood,  for  the  plaintiff. 

Scarlett^  for  the  defendants. 

[Attomies— W=t//w  fy  M.,  and  ArgiU.} 

•^  JL'  P®"?*  receives  a  «ti6poMui  duc€»  tecum  to  produce  a  deed,  Jkc.  he  ought  to  laka  i 
witn  bim  to  the  trial,  and  if  he  dislikes  lo  produce  it,  he  ought  to  make  his  oBjection.  and 
OM  a«aga  will  decide  whether  he  must  produce  it  or  not 
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•CURTIS  V.  HUNT,  ct  al. 


Ill  uifwcr  to  I  plea  of  piene  admini§tnnntt  proof  that  the  deeeated'i  propertjr  was  sworn 
uader  a  certain  snm  la  priwta  facie  evidence  of  aaaeta  to  the  amount  of  the  amalleat  smn, 
tiuu  would  pay  the  eame  probate  duty  aa  the  sum  aworn  to. 

This  was  an  action  of  covenant  by  the  plaintiff,  as  representative  of  a  lessor, 
agiainst  the  defendants,  as  executors  of  his  lessee,  for  not  repairing.  There 
was  a  plea  of  piene  administravit^  which  the  plaintiff  denied.  The  probate 
of  the  lessee's  will  was  produced,  dated  27th  May^  1796,  and  his  property  was 
sworn  under  5000/.  On  a  reference  to  the  stamp  act  of  that  time,  it  appeared 
that  die  next  lowest  sum  was  2000/.,  t.  e.  that  the  probate  duty  appeared  to. 
hare  been  paid  for  a  sum  between  2000/.  and  5000/.  This,  it  was  contended* 
was  evidence  of  assets  to  the  amount  of  the  smaller  sum.  It  appeared  that  the 
premises  in  question  were  bequeathed  by  the  will,  and  the  legatee  had  been  let 
into  possession. 

Otimey,  for  the  defendants.  At  this  distance  of  time  the  plaintiff  should. 
give  evidence  to  charge  us  with  the  possession  of  assets.  It  is  twenty-eighl 
vears  ago.  In  ordinary  cases  the  statute  of  limitations  has  effect  after  six 
jears,  and  surely  twenty-eight  is  much  too  long  for  the  case  of  executors. 

Abbott,  G.  J.  The  executors  might  have  taken  an  indemnity  from  the 
legatee.  Here  is  prima  facte  evidence  of  assets  to  the  amount  of  2000/.  in  the 
dotj  paid  upon  the  probate.  The  executors  also  might  have  kept  the  premises 
to  answer  the  expenses  of  repairs.  It  is  unforttmate  for  the  executors ;  but  the 
lessor  most  not  suffer,  because  they  neglected  to  do  what  they  mifht  have  done 

Verdict  for  ue  plaintiff. 

*i811       *^'  ^^^^^  ^^'  ^^  plaindff. 

^      Gumey  and  Cbmyn,  for  the  defendants. 

[Attomies — Wadeson  and  PotttJ] 


HORDERN,  et  al.,  v.  DALTON. 

If  I  poet-master  has  agreed  to  deliver  lettera  in  a  particular  mode,  and  by  mistake  does 
not  deliver  one  for  two  days,  that  letter  containing  a  returned  bill,  he  ia  not  liable  in  - 
dantegea  for  the  amount  of^the  bill,  if  the  plaintiff  could  give  notice  of  diahonor  in  time, 
if  he  aent  a  special  measenger,  though  too  late  to  do  so  by  post. 

Thb  plaintiffs  were  bankers  at  Dudley^  in  Worceater shire,  and  the  defendant 
was  post-master  there.   In  the  year  1815,  a  clerk  of  the  plaintiffs'  named  Lead' 
biter f  made  an  agreement  with  a  Miss  Driver^  who  conducted  the  business  of 
the  post-office,  for  the  plaintiff  to  pay  10s.  6d.  a*year,  in  consideration  of  which 
2  box  was  to  be  provided  for  the  plaintiff's  letters  to  be  kept  in  till  they  were 
sent  for.     On  the  the  morning  of  the  9th  of  Febmarf/,  1822,  a  letter  was 
brought  to  Iseadbeter^  by  the  letter-carrier  of  Dudley,  who  said  he  was  desired' 
to  say,  that  he  was  sorry  it  had  not  been  delivered  before.     Leadbeter  opened 
it  in  his  presence,  and  found  a  returned  bill  and  note,  which  ought  to  have  been 
delivered  on  the  7th,  and  of  which,  in  consequence  of  the  delay,  the  plaintiffs 
alleged  that  they  could  not  procure  payment,  not  having  time  to  give  notice  of  ' 
the  dishonor  to  the  parties.     They  ^erefore  brought  this  action  to  recover  the . 
amotiat  from  the  defendant.    The  plaintiffs  had  regularly  sent  for  tfieir  letters  - 
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both  on  the  7th  and  8th.  There  were  many  such  boxes,  or  pigeon-holes,  in 
the  office,  and  the  letter  in  question  was  put  hf  mistake  into  the  one  imme- 
diately adjoining  that  of  the  plaintiffs'. 

It  came  out,  in  the  progress  of  the  defendant's  case,  that  the  parties  to  the 
bill  and  note  all  lived  within  a  moderate  distance  of  Dudley ^  and  that  although 
the  post  could  not  reach  them  in  time,  yet,  if  special  messengers  *had  r$i^ 
been  sent  off,  the  notices  of  dishonor  would  have  been  sufficient  >- 

Abbott,  C.  J.,  in  consequence  of  something  which  fell  from  the  jury, 
observed  to  Tauntorif  who  was  counsel  for  the  plaintiffs,  that  the  jury  seemed* 
to  be  of  opinion,  that  a  special  messenger  ought  to  have  been  sent. 

Taunton.    The  law  does  not  require  that  trouble. 

Abbott,  C.  J.  If  you  charge  any  body  with  a  loss  arising  from  mistake, 
you  should  show  that  no  due  diligence  could  have  been  used  by  you,  which 
might  have  prevented  that  loss. 

Tbtm/on.  All  that  I  can  say  then  is,  that  due  diligence  must  mean  all  that 
the  law  requires. 

'  His  lordship  then  directed  the  plaintiffs  to  be  called,  at  the  same  time 
observing,  there  was  another  great  point  behind,  viz.  whether  this  I0«.  6d. 
was  any  diing  more  than  a  Christmas-box  to  the  post-master,  for  these  pigeon* 
boles.  He  thought,  if  the  10s.  6d,  was  to  be  considered  as  making  the  post- 
master liable,  it  would  cause  commercial  men  to  lose  the  benefit  of  such  an 
arrangement ;  for  no  post-master  could  stand  it. 

Nonsuit 

Tauniant  TTnifa/,  and  E.  Lawts^  for  the  plaintiffs. 

The  AttomeyOmtral  and  Oumey^  for  the  defendant 

[Attomie»— TiFAi/ofter  and  Parktf.l 
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If  a  eonsiil  is  acting  between  party  and  partf ,  though  he  acts  aa  eonaul,  be  may  receive 
fees ;  but  if  he  acta  for  hie  Govemment  he  ia  not  entitled  to  any. 

This  was  an  action  for  work  and  labor.  The  plaintiff  was  the  Spanuh 
consul,  and  the  defendant  the  agent  of  Messrs.  Ardouin^  Hubbard^  ^  Co.,,  who 
were  contractors  with  the  Spanuh  Government. 

The  only  witness  called  was  the  defendant's  clerk,  who  proved  that,  in  con- 
sequence of  an  article  in  the  treaty  between  the  Spanish  Government  and  the 
contractors,  which  provided  that  Uie  latter  might  effect  the  delivery  of  certain 
bonds  into  the  hands  of  the  Spanish  consuls  at  Paris^  Amsterdam^  and  Zon^ 
donf  whose  receipts  for  the  same  should  be  acknowledged  at  Madrid;  the 
defendant  applied  to  the  plaintiff  to  sign  such  receipts  as  the  i^nmish  consul 
at  London.  He  did  sign  them.  The  business  was  done  at  different  times, 
and  there  were  several  conversations  between  the  plaintiff  and  defendant ;  in 
one  of  which  the  defendant  told  the  plaintiff,  that  if  he  was  entitled  to  any  fees, 
no  difficulty  would  be  made  about  paying  them.  The  witness  also  stated  that 
he  himself  requested  the  plaintiff  severu  times  to  state  what  fees  he  meant  to 
claim,  and  he  would  not. 

On  the  cross  examination  he  said,  that  the  plaintiff  produced  to  him  the 
instructions  of  his  Government,  desiring  him  to  do  the  business  in  question,  and 
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that  it  was  not  till  lie  had  obtained  those  instnictions  that  he  would  consent  to 
aetat  aU. 

Anorr,  C.  J.     I  think  the  plaintiff  must  be  called. 

The  jSitamey  General.  It  is  trae  that  he  will  not  act  when  applied  to 
without  the  anthority  of  his  Govenunenty  but  he  does  the  business  for  the 
de/endants. 

*1841      ^Abbott,  G.  J.    I  am  of  opinion,  upon  this  evidence,  that  he  is  acting 
■'  in  this  business  as  the  officer  of  his  own  Grovemment. 

The  jSitamey  General.  There  are  many  cases  where  he  acts  as  consul, 
and  yet  receives  fees. 

Abiott,  C.  J.  Where  he  acts  between  one  individual  and  another,  though 
he  acta  as  consul,  yet  he  may  receive  fees,  but  not  where  he  acts  for  his  Gov 
enunenL  As  weU  might  the  officers  of  the  treasury  here  demand  fees  in  the 
ease  of  exchequer  bills.  The  question  is,  for  whom  is  the  plaintiff  acting  T  I 
am  of  opinion  he  is  acting  for  his  Grovemment 

The  Attorney  General  It  is  proved  that  the  defendant  said  **  If  you  a^ 
entitled  to  fees  we  will  pay  them." 

Abbott,  C.  J.    I  am  of  opinion  that  he  is  not  entitled. 

The  plaintiff  was  then  nonsuited. 

The  jSttom^  General^  Marry att^  and  PUUt^  for  the  plaintiff. 

Scarlett  and  Gwney^  for  the  defendant 

[Attoxnies-^ilfarlwidMe  and  Freehfield  ^  Co.} 


GBAT,  et  al.,  v.  COX,  et  aL 

If  t  eommodity  having  a  fixed  value,  ia  sold  for  a  particnUr  purpose,  and  it  tnrna  oat  unfit, 

an  action  lies  though  there  has  been  no  warranty. 

Thd  was  an  action  on  the  case  by  the  plaintiffs,  who  were  ship  owners,  to 

recover  from  the  defendants,  who  were  copper  merchants,  a  compensation  foi 

*lfifn  ^  ^^'^  ^sustained  in  consequence  of  the  defendants  having  sold  them 

J  some  copper  for  the  sheathing  of  a  West  India  vessel,  which,  after  a 

voyage  to  DemMtata  and  back,  turned  out  to  be  unfit  for  use. 

It  appeared  from  the  evidence  of  the  plaintiffs*  witnesses,  tfiat  the  price  paid 
for  the  copper  in  question  was  the  usual  price  of  that  which  is  sold  to  be  put 
on  Weet  India  vessels.  That  at  the  time  it  was  put  on  it  had  no  appearance 
of  defective  copper,  but  after  the  return  of  the  vessel  from  her  first  voyage  to 
Demerara  (during  which  she  had  not  met  with  any  accident,)  the  copper  was 
found  to  be  in  a  very  bad  state ;  that  good  copper  usually  lasts  five  or  six  years, 
but  this  was  worn  so  much  into  holes,  that  the  vessel  could  not  safely  under- 
take a  8ee<Hid  voyage  without  repair ;  and  that  the  plaintiffs,  in  consequence, 
had  her  re-coppered. 

Chtmev  for  the  defendants.  The  plaintiffs  ought  to  be  nonsuited.  This 
action  10  brought  on  an  implied  warranty.  It  is  not  proved  that  there  was  any 
espress  warranty.  This  is  not  an  action  brought  in  deceit,  but  it  is  the  case 
of  sheets  of  copper  furnished  on  an  order,  and  used  by  the  plaintiffs  them- 
selves ;  they  had,  therefore,  better  means  of  knowing  its  nature  than  the  defence 
anti.  When  it  was  put  on,  it  appeared  to  be  perfectly  good ;  but  the  witnesses 
say,  diat  a  larger  portion  than  usual  was  afterwards  found  to  be  defective.  The 
law  implies  no  such  warranty  as  must  be  established  to  support  this  action. 
If  die  qxiality  of  an  article  be  known  to  one  of  the  two  parties  and  not  to  the 
etfier,  then,  indeed,  the  rule  of  caveat  emptor  does  not  apply,  but  the  contrary 
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18  the  case  where  it  might  be  known  to  both.  The  doetrine  of  a  sound  price 
implying  a  sound  horse,  has  long  been  exploded.  The  defendants  are  not 
manufacturers,  but  merely  merchants*  He  tfien  cited  the  case  of  Paridnmn  f* 
Lee,  2  East,  314,  and  afterwards  continued — What  is  it  we  have  sold  ?  Sheets 
of  copper.  It  is  not  pretended  that  they  *were  not  sheets  of  copper.  r««gQ 
No  defects  were  discoverable  by  the  shipwrights  when  they  put  it  on,  *■ 
much  less  could  the  merchants  discover  any.  It  appears,  that  some  sheets  of 
copper,  afler  one  voyage,  have  been  sometimes  found  to  be  corroded,  and  here 
it  becomes  merely  a  question  of  quanti^.  This  is  the  case  of  a  latent  defect, 
known  to  neither  party ;  and  I  submit,  that,  under  the  circumstances,  the  plam 
tiff  cannot  possibly  recover. 

CampbeUj  on  the  same  side. — ^The  general  rule  of  caveai  emptOTf  is  so  wdl 
established,  that,  it  is  incumbent  on  the  plaintiff  to  show  an  exception.  There 
was  a  case  decided  in  the  Common  Pleas,  in  which  it  was  held,  that  if  a  person 
buys  goods  which  are  to  be  sent  abroad,  and  which  he  has  no  means  of  pie* 
viously  inspecting,  then  there  is  an  implied  warranty  that  those  goods  are 
marketable.  But  the  case  here  is  very  different.  How  can  this  case  be  dis 
tinguished  from  that  of  a  person  going  into  a  shop  and  buying  a  pair  of  gloves, 
or  a  hat  ?  or  of  a  person  buying  a  horse  T  Now,  with  respect  to  the  quantity, 
if  one  sheet  would  not  maintain  tfie  action,  neither  will  a  large  number.  Here 
is  no  express  promise,  and  if  there  is  any  at  all,  it  must  be  an  implied  one. 
It  seems,  there  were  a  great  number  of  defective  sheets.  The  bill  of  parcels 
is,  in  this  case,  the  only  evideaoe  of  a  contract^  and  that  shows  merely,  that 
copper  was  sold. 

Abbott,  G.  J.  I  think,  at  present,  it  is  not  a  case  for  a  nonsuit.  My  direc- 
tion to  the  jury  will  be,  on  the  case  as  it  now  stands,  (if  Mr.  Gumey  can  alter 
it  by  evidence  he  will,)  that  where  a  commodity  having  a  fixed  price  or  value, 
which  distinguishes  this  from  the  case  of  the  sale  of  a  horse,  which  has  do 
fixed  value,  where,  I  say,  such  commodity  is  sold  for  a  particular  purpose,  it 
must  be  understood,  that  it  is  to  be  reasonably  fit  and  proper  for  that  purpose, 
and  when  I  say  reasonably  fit  and  proper,  I  mean,  that  a  few  defective  sheets 
will  not  show  that  it  is  not  fit  and  proper. 

*Gumey  then  called  die  defendant's  clerk,  who  proved,  that  they  pur-   r«iM 
chased  the  copper  of  the  Minee  Eoyai  Copper  Company ;  that  they  '> 
never  had  any  complaint  of  their  copper  before  ;  that  the  profit  was  but  small, 
and  the  delivery  within  three  days  after  the  receipt. 

Scarlett,  for  the  plaintiff,  in  reply.  If  the  defendants  stated  to  the  Minei 
Royal  Company,  what  the  copper  was  for,  they  may  have  their  remedy  over 
against  them.  In  reply  to  the  argument  about  tfie  warranty  of  horses,  he  con- 
tended, that  if  a  horse  is  sold  for  a  carriage,  and  it  turns  out  to  be  a  cavalry 
horse,  and  never  lo  have  been  in  a  carriage  at  all,  there  is  no  need  of  a  special 
warranty  to  enable  the  buyer  to  recover. 

Abbott,  C.  J.  The  question  is,  whether  this  copper  so  sold  by  the  defend- 
ants  to  the  plaintiffs,  was  fit  and  proper,  or,  in  the  language  of  the  declaration, 
serviceable  copper,  for  unless  it  was  so,  the  plaintiffs  are  entitled  to  a  verdict 
Though  the  defects  could  not  be  discovered  on  the  first  inspection,  yet  they 
must  have  proceeded  from  something  wrong  in  the  manufacture,  and  the  mei^ 
chant  may  have  his  remedy  against  ti^e  manufacturer. 

Verdict  for  the  plaintiffik 

Scarlett,  and  J.  L.  Adolphut^  for  the  plaintiff. 

Gtimey,  and  Campbell^  for  the  defendant. 

[Attomies^^fotf  and  Swame»] 


In  £a9ier  Term  Gumey  pbtuiied  a  rule  nm  for  a  new  triaL 
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•DRABBLE  v.  DONNER. 


U I  defendint  is  serred  wtth  a  notice  to  produce  letters  four  claya  before  the  trial,  thia  is 
fttfficient,  tbottffh  it  is  objected  that  he  ia  a  foreigner,  and  baa  only  been  in  England 
mnce  the  time  when  the  lettera  were  received  by  him,  and  therefore  he  might  have  left 
them  abroad. 

Trover. — ^The  defendant,  in  this  case,  was  a  foreigner,  who  came  over  to 
England^  in  Jlugust,  1823,  and  a  notice  to  produce  certain  letters,  was  served 
on  Uie  10th  of  April,  1824,  the  cause  being  tried  on  the  14th. 

Searleit  submitted,  that  this  was  not  sufficient,  unless  the  plaintiff  could  show 
that  these  letters  were  in  England  with  the  defendant,  when  he  came  over  in 
August,  1823. 

The  Attorney  General  contended,  that  it  was  quite  sufficient,  as  the  defends 
ant  had  been  living  with  his  family  in  England  from  that  time. 

Abbott,  C.  J.  I  think  I  must  consider  this  as  sufficient.  If  the  contrary 
were  holden.  it  would  give  rise  to  very  great  delay.  A  plaintiff  might,  in  some 
cases,  have  to  wait  while  a  voyage  was  performed  to  the  East  Indies  and  back. 

Scarlett.  I  admit  the  propriety  of  such  a  rule,  where  the  party  is  domiciled 
in  England,  and  goes  abroad  for  a  time. 

Abbott,  C.  J.     I  never  knew  this  objection  urged  before. 

The  shipper  of  the  goods  was  also  allowed  to  prove  the  value,  by  stating 
the  amoimt  of  duty  which  he  paid  upon  them. 

The  case  was  afterwards  referred. 
*]8&1       *^^  Attorney  General,  aad  Comyn,  for  the  plaintiff. 
■I       Scarlett,  and  T,  Pollock,  for  the  defendant 

[Attomies — WiUiams^  and  fFadeeon.'] 


MORRIS,  et  al.  v.  PATON. 

tf  a  defendant  has  aigned  a  paper,  in  which  he  aaya,  **  I  agree  that  my  daughter  ahall  per- 
form, &c,  this  eeason,  and  I  consent  that  she  ahall  enter  into  articfea  for  three  following 
aeascma/'  an  action  Ilea  on  the  first  part  for  the  bare  non-performance,  but  the  latter 
part  ia  a  mere  conaent,  and  not  an  agreement. 

This  was  an  action  by  the  plaintiffs,  who  were  the  proprietors  of  the  Hay^ 
market  Tlieatre,  against  the  defendant,  the  father  of  Miss  Paton,  the  actress, 
\o  recover  damages  for  the  breach  of  the  following  agreement. 

July  29th,  1822. 

^  I  hereby  agree,  on  behalf  of  my  daugter,  M,  A.  Patan,  that  she  shall 
perform,  during  the  remainder  of  this  season,  at  8/.  a  week,  and  1  also  cot)* 
eeni,  that  she  shall  enter  into  articles  with  Mr.  Morria,  if  he  requires  it,  to 
perform  for  the  three  following  seasons,  &c.,  &c."     Signed  by  the  defendant 

For  the  plaintiff,  it  was  proved,  that  Miss  Paton  performed  during  the 
remainder  of  the  season  of  1822,  and  also  till  the  beginning  of  Septmher, 
1823,  when  she  refused  to  perform  any  longer ;  and  the  house,  in  consequence, 
Bosiained  a  serious  loss.  It  appeared,  also,  that  the  defendant  once  made  as 
^pointment  to  sign  the  artid^,  but  did  not  keep  it 
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Scarlett^  for  the  defendant,  submitted  that  the  plaintiff  must  be  nonsuited,  he 
not  having  shown  that  the  daughter  was  willing  to  have  signed.  If  this  action 
were  successful,  a  man  who  consented  that  his  daughter  should  many,  would 
be  liable  to  an  action  if  she  would  not. 

^Gumey^  for  the  plaintiff,  contended,  that  the  words  **  I  consent,*'  r«^QQ 
were  equivalent  to  **  I  agree.*'  *- 

Abbott,  C.  J.  I  am  most  cleaily  of  opinion,  that  it  is  not  a  contract  on  the 
part  of  the  defendant,  that  his  daughter  shall  sign,  but  merely  expresses  his 
consent ;  and  if  she  refuses,  there  is  no  remedy  against  him.  He  has  bound 
himself,  with  respect  to  the  first  part,  the  performance  in  1822,  but  not  with 
respect  to  the  signing  of  the  articles. 

Nonsuit 

Oumey,  and  F.  Pollock^  for  the  plaintiffs. 
Scarlett^  for  the  defendant. 

[Attomies — PFUHama^  and  Chuler,'} 


OREENWAT,  et  al.  v.  FISHER,  et  al. 

A  factor  having  pled^d  goods  to  severa!  persons,  the  factor  is  a  competent  witness  in  an 
action  of  trover  affamat  the  parties  having  the  goods.  A  packer,  having,  in  the  exercise 
of  his  business,  shipped  the  soode,  under  the  orders  of  a  person  who  employed  him  for 
that  purpose,  is  not  guilty  of  k  conversion. 

Trover  for  calico,  which  the  plaintiffs  had  entrusted  for  sale  to  John  and 
Henry  Eccles,  who  had  pledged  it  with  the  defendants  for  money  lent 

Henry  Eccles  was  called  as  a  witness  on  the  part  of  the  plaintiffs. 

The  Attorney  General^  for  the  defendants,  objected — ^This  witness  is  inter- 
ested in  the  event  of  the  cause,  for  if  the  plaintiffs  recover,  he  is  quit  from  their 
demand. 

Abbott,  G.  J.    But  not  from  the  defendants. 

The  Attorney  General.  We  are  charged  with  being  *a]l  tort-feaaerf^  t^\q\ 
and  if  so,  we  cannot  call  for  contribution.  L  ^ 

Abbott,  C.  J.  If  you  put  it  in  that  shape,  I  shall  hold  that  one  torUfeaxtt 
may  be  a  witness  against  another. 

The  Attorney  General.  This  is  to  dischaige  him  totally  against  the 
plaintiffs. 

Abbott,  G.  J.  I  do  not  know  that.  We  have  always  received  this  kind 
of  evidence. 

The  wimess  was  allowed  to  be  examined. 

It  appeared,  that  one  of  the  defendants,  named  Woodtoard,  was  a  packer, 
who  merely  shipped  the  goods,  and  though  he  made  affidavit  at  the  Uustom 
House,  that  he  was  the  real  owner,  yet  it  appeared  that  it  was  the  common 
practice  for  packers  to  do  so,  they  considering  themselves  to  have  a  special 
property  in  the  goods  at  the  time  of  shipment. 

On  his  part,  therefore,  it  was  submitted,  that  he  was  not  liable  in  an  action 
of  trover,  inasmuch  as  he  only  acted  in  the  regular  discharge  of  his  duty  ;  and 
the  work  being  done  according  to  directions,  no  wrong  in  the  transaction 
between  other  parties  would  affect  him.  If  it  were  not  so,  every  porter,  and 
every  carrier,  would  be  liable,  as  well  as  a  packer. 

For  the  plaintiff,  it  was  replied — All  persons  who  are  parties  to  the  conver* 
sion  are  liable.    It  is  so  in  trespass.    The  question  is.  Whether  FFoodward  is. 
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or  18  not,  by  law,  a  party  to  the  conversion.  If  the  goods  still  remain  the 
property  of  the  plaintiffs,  the  packer  is  liable.  It  is  clear,  that  if  a  pipe  of 
*ld21  ^^^  were  obtained  by  a  person  and  *bottled  off  by  his  servant,  and 
^  sent  out,  trover  would  lie  against  both.  The  case  of  Stephens  v. 
EkeaU,  4  M.  &  S.  259,  was  cited.t 

Abbott,  G.  J.  On  the  part  of  Woodward^  reliance  is  placed,  and  I  think 
properly,  on  the  circumstance  of  his  acting  in  the  ordinary  course  of  his  busi« 
ness,  and  I  am  of  opinion  that  the  course  of  trade  in  this  instance  furnishes  an 
exception  to  the  general  rule.  The  distinction  between  this  case  and  that  of  a 
servant  is,  that  here  there  is  a  public  employment ;  and  as  to  a  carrier,  if, 
while  he  has  the  goods,  there  be  a  demand  and  refusal,  trover  will  lie ;  but 
while  he  is  a  mere  conduit  pipe  in  the  ordinary  course  of  trade,  I  think  he  is 
Dot  liable. 

The  &ct  of  a  pledge  to  the  other  defendants  was  made  out  to  the  satisfaction 
of  the  jury. 

Verdict  for  the  plaintifis  against  all  except  Woodwards 

Scarlett^  Brougham  and  Chitty^  for  the  plaintiffs. 

The  jSttomey  Oawralt  Marryatt^  E,  Lawes^^nd  Wilder  for  the  defendants. 

[Attomies — Hard  ^  J.,  and  Bolton.] 

t  T^  ease  decides  that  a  aervant  acting  under  the  order  of  his  master,  in  detsiniof 
aaoUier'a  goods,  is  guilty  of  a  conYeraion  aa  well  aa  bia  maater. 


•198]  •SUTTON,  Bart.  v.  The  BANK  OP  ENGLAND. 

If  the  Bank  of  England  make  onreaaonable  delay  in  the  paaaing  of  a  power  of  attorney  to 

tranafer  atoek,  an  action  liea  againat  them. 

This  was  an  action  on  the  case,  to  recover  the  amount  of  a  loss  sustained 
by  the  plaintiff^  in  consequence  of  unreasonable  delay  in  the  passing  of  a  power 
of  attorney,  for  the  transfer  of  stock  at  the  Bank. 

The  case  on  the  part  of  the  plaintiff  was  as  follows : — 

The  plaintiff  having  occasion  to  transfer  some  stock  for  the  purchase  of  an 
estate  in  Norfolk^  which  he  was  to  pay  for  on  the  22d  of  October^  executed  a 
power  of  attorney  to  Mr.  M^DougaU^  his  solicitor,  for  62,000/.,  which  was 
lodged  on  the  20di  at  the  proper  office  in  the  Bank.  The  custom  of  the  Bank 
being  to  keep  powers  of  attorney  for  twenty-four  hours  only,  on  the  21st,  about 
twelve  o'clock,  the  broker  who  lodged  it  went  to  obtain  it  again,  and  was 
informed  it  was  not  ready.  He  went  afterwards  several  times  before  half-past 
two  o'clock,  and  was  told  it  was  under  consideration  in  the  director's  parlor. 
Soon  after  one  o'clock  on  the  same  day  M^DougaU  also  went  to  the  Bank,  and 
saw  the  chief  accountant,  Dawee^  and  told  him  he  was  very  anxious  to  get  the 
money,  on  account  of  his  being  obliged  to  leave  town  according  to  a  previous 
engagement,  to  complete  the  purchase  of  the  estate,  and  required  to  know  what 
was  the  cause  of  the  delay.  Dawee  said  he  was  not  at  Uberty  to  state  the  rea- 
son why  the  power  had  not  passed.  M*DougaU  then  went  away  and  returned 
a  little  before  three  o'clock,  that  being  the  latest  hour  at  which  a  transfer  could 
be  made,  and  again  demanded  to  know  why  the  power  was  not  passed* 
Dawee  then  said  that  the  directors  were  not  satisfied  with  the  genuineness  of 
the  siguature  of  Sir  B.  Sutton^  on  account  of  a  difference  between  it  and  the 
iignatnie  to  in  former  power.     M^DougaU  said,  if  the  directors  had  called  him 
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before  them  he  could  have  explained  any  apparent  difficulty,  by  prodnciog 
abundance  *^of  Sir  B,  Suttan*$  letters  and  checks  on  his  London  bankers,  r«.  g^ 
and  would  have  referred  to  the  bankers  themselves.  Dawen  said  he  *• 
•was  sorry  for  it,  but  he  could  do  nothing  more,  as  the  power  was  under  cod* 
sideration.  M^DougaU  then  asked  if  it  would  be  any  satisfaction  to  the  direc- 
tors to  see  him,  and  Dawe$  re{^ied  that  he  did  not  think  it  would  be  of  any 
use.  M^DougaU  went  that  evening  into  the  country.  The  broker  caUed  every 
day  between  twelve  and  one,  and  it  was  not  till  the  85th  that  he  was  informed 
that  the  power  was  passed ;  a  letter  having  been  written  to  Sir  B,  Sutton^  who 
acknowledged  the  autlienticity  of  the  signature.  AfDougail  was  an  attorney 
of  forty  years  standing,  and  was  well  known  to  the  Bank  solicitor,  and  had 
transferred  stock  under  a  former  power  from  the  plaintiff  to  the  amount  of 
200,000/.  One  of  the  witnesses  also  to  the  power  in  question,  was  a  witness 
to  the  former  power. 

On  the  part  of  the  defendants  it  was  proved,  that  it  was  the  practice  of  the 
Bank,  that  when  a  power  was  in  amount  under  20,000/.,  it  merely  underwent 
the  inspection  of  the  head  of  the  power  of  attorney  office ;  but  when  it  was  of 
.that  amount  or  upwards,  it  was  submitted  in  addition  to  the  ehief  accountant, 
and  afterwards  to  the  directors.  That  it  was  the  general  practice  in  cases  of 
doubt,  to  write  to  the  party  executing  the  power,  and  that  in  this  case  the  plan 
of  writing  was  adopted  as  the  spee£est  course.  That  the  power  was  passed 
AD  the  24th,  and  the  stock  mieht  have  been  transferred  on  that  day. 

It  appeared  that  M^Dougau  was  not  in  town  on  the  25th,  when  the  broker 
knew  of  the  passing  of  the  power,  and  did  not  receive  intimation  of  it  till  the 
27th.  The  transfer  was  not  made  till  the  29th ;  but  there  was  no  difierence  in 
the  price  of  stock  between  the  27th  and  29th. 

llie  Attorney  Oeneral  for  the  defendants,  contended  *that  they  were  r«.gj^ 
entitled  to  a  verdict.  Though  the  custom  had  been  in  ordinary  cases  1 
to  keep  the  power  only  twenty-four  hours,  yet  where  there  had  been  any 
doubt,  a  longer  time  had  always  been  taken.  6reat  deliberation  was  requisite. 
The  ordinary  course,  where  the  sum  is  large,  is  to  apply  to  the  party  or  the 
witnesses,  and  in  this  case  the  witnesses  lived  in  the  country  as  well  as  the 
principal.  Similar  cases  had  occurred  many  times  before,  and  no  notice  had 
been  taken  of  the  delay,  and  no  such  claim  in  the  present  was  ever  thought  of 
.being  urged. 

Sear&t  for  the  plaintifi;  in  rei^y.  The  doubt  should  have  been  foUowed 
by  an  immediate  inquiry  of  the  party  presenting  the  power.  The  directors 
should  have  sent  for  M*DougaH  into  their  parlor.  They  have  not  only  taken 
.unreasonable  time,  but  refused  to  adopt  the  most  reasonable  course.  The 
broker  says  he  called  every  day,  and  was  not  informed  of  the  passing  of  the 
.power  till  the  25th.  The  defendants  say  it  was  passed  on  the  24th.  If  the 
broker  called  on  that  day  before  the  power  passed,  when  it  had  passed  they 
ought  to  have  sent  to  him.  A  person  is  not  bound  to  wait  day  afler  day,  and 
hour  afler  hour,  neglecting  his  business,  while  the  Bank  are  taking  steps  which 
are  for  their  own  security. 

Abbott,  C.  J.  The  question  is,  whether  there  was  an  unreasonable  delay 
in  permitting  AfDougaU^  the  attorney  named  in  the  power,  to  transfer  the 
stock.  As  regards  this  question,  the  Bank  of  England^  notwithstanding  their 
high  character,  stand  in  no  other  situation  than  that  of  a  private  banker.  If 
they  suffer  a  transfer  to  take  place  under  an  invalid  power,  they  must  answer 
to  the  individual ;  therefore  ^ey  should  have  proper  time  allowed  them  to 
Ascertain  its  authenticity.  The  question  is  not  so  much  whether,  when  a  rea- 
sonable doubt  arises,  which  cannot  be  cleared  up  in  town,  the  Bank  should  be 
allowed  to  write  into  the  country ;  but  the  question  upon  *this  evidence  r^tAg 
is,  whether  there  was  reasonable  ground  of  doubt,  and  if  so,  did  they  ■- 
4ake  reasonable  means  to  have  that  doubt  cleared  up  ?  M^DougalL  it  seems, 
^  went  to  DawtSf  who  is  the  chief  accountant.     Dawes  refused  to  acquaint  him 
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with  die  diffienlt^.  Mlhugatt  remonstrated,  as  was  natural  Ibr  a  person  so 
ejreumstanced ;  bnt  Ikttoei  still  reinsed  to  tell  him  the  nature  of  the  objection. 
Now  the  question  is,  was  it  a  fit  and  reasonable  thing  to  withhold  from  M^Dou^ 
gdl  this  information,  at  a  time  when  the  difficulty  might  have  been  cleared 
up;  and  in  deciding  this,  it  will  be  proper  to  consider  who  A^Dougall  is,  for 
it  if  a  very  difi^rent  thing,  whether  you  are  treating  with  a  stranger  or  a  per^ 
100  in  a  knows  character.  It  appears  &at  he  is  an  attorney  of  forty  years 
itanding;  that  he  had  acted  under  a  former  power,  and  was  well  known  to  the 
Bank  solicitor.  It  is  also  a  singular  circumstance,  that  one  of  the  witnesses  to 
the  power  in  questiim  was  also  a  witness  to  a  former  power,  and  therefore 
they  had  the  opportunity  of  making  a  double  comparison  of  signatures.  If 
there  was  either  no  ground  of  doubt,  or  if  there  was,  and  the  Bank  did  not  take 
leuonable  methods  of  getting  it  cleared  up,  the  verdict  should  be  for  the  plain- 
ti£  And  then  will  oome  the  question  as  to  the  qiianium  of  loss.  It  appears 
that  JkbDaugaU  told  Dawtt,  that  he  was  obliged  to  go  into  Aorfolk  snd  that 
he  did  go,  and  did  not  return  in  time  to  receive  the  broker's  note,  which  was 
written  on  the  25th.  The  Bank  say  the  power  was  passed  on  the  24th.  The 
broker  says  he  inquired  every  day,  and  was  not  informed  of  it  till  the  25th. 
Now  it  is  likely  he  inquired  about  half  an  hour  before  the  passing,  and  the 
Bank  might  have  sent  dieir  porter  to  call  out  his  name  in  the  Rotunda,  or  they 
might  have  written  to  M*DougaU,  with  whose  residence  they  were  acquainted, 
kit  ihey  did  not  do  either.  His  Lordship  then  left  the  question  to  the  jury, 
who  returned  a  verdict  for  the  plaintiff. 

Damages,  230.  10s.  M. 
*lfi71       ^SearUit^  and  Adolphu^  Jr.,  for  the  plaintiff. 

J      The  Jittomey  Oeneralf  Qurmy,  and  Bosanqu^^  Serjt.,  for  the 
deftodant 

[Attomies — M^Dougall^  and  IVeihfield.] 


FULLER,  et  al.  v.  SMITH,  et  al. 

If  a  banker  of  a  sappoied  acceptor  of  a  forged  bill,  discount  it  for  the  agent  of  one  of  the 
iadonera ;  on  the  discovery  of  tbe  forgery  the  banker  eo  discounting  may  recover  back 
the  money  he  paid  on  tbe  bill,  notwithstanding  he  was  the  banker  of  the  supposed 
aeeeptor,  and  therefore  might  be  taken  to  know  his  handwriting. 

Tbu  was  an  action  to  recover  the  amount  of  a  bill  of  exchange,  which  had 
been  discounted  by  the  plaintiffs  for  the  defendants,  and  which  afterwards  turned 
out  to  be  a  forgery.  The  bill  purported  to  be  drawn  by  a  person  named  Lunn^ 
and  accepted  by  George  Norman  ^  Son,  payable  at  the  plaintiffs',  who  were 
their  bankers,  and  indorsed  by  Lunn  and  one  Robert  Simpson. 

The  forgery  was  clearly  proved. 

For  the  defendants,  their  clerk  was  examined ;  who  swore  that  the  defendants 
were  the  agents  of  Simpson^  and  had  paid  over  the  money  to  him  before  they 
had  any  notice  of  the  forgery ;  on  his  cross-examination,  he  admitted  that  there 
was  a  ranning  account  between  the  defendants  and  Simpsont  and  entries  in  the 
bcwks  on  both  sides.     These  books  were  not  produced. 

The  Attomey'Oeneral^  for  the  defendants.  The  defendants  in  this  case  are 
entitled  to  a  verdict.  It  appears,  from  the  evidence  of  their  witness,  that  they 
were  only  the  agents  of  Simpson^  and  had  paid  over  the  money  to  him  before 
Aiey  had  notice  of  the  forgery :  and  if  an  agent  pays  over  money  to  his  prii^ 

Vou  XU.  -16  L 
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cipalf  he  cannot  be  called  on  *to  reftind.    In  this  case,  also*  it  appears  p^.gg 
that  the  plaintiffs  are  the  bankers  of  the  acceptors,  as  well  as  the  dis-  '- 
counters  of  the  bill ;  and  bankers  are  bound  to  know  the  handwriting  of  their 
customers.    If  there  was  any  neffligence,  it  was  on  the  part  of  the  plaintiffs. 

Scarletit  for  the  plaintiffs.  I  doubt  whether  Simpson  was  indebted  to  the 
defendants  at  all,  because  the  books  are  not  produced.  But  it  makes  no  diff6^ 
ence  whether  the  defendants  were  acting  as  agents  or  not :  the  contract  is  with 
them,  and  there  is  a  warranty  on  their  part.  It  matters  not,  whether  the  subject 
of  the  action  be  a  bill  of  exchange,  or  any  thing  else.  Suppose  a  man  sold 
another  a  hamper,  as  a  hamper  of  wine,  and  it  turned  out  to  be  a  hamper  of 
water ;  he  could  not,  on  being  called  on  to  return  the  money,  say,  **  I  sold  it 
for  a  principal ; — you  must  run  after  him.**    There  is  no  defence  to  the  action. 

Abbott,  C.  J.  The  only  question  of  fact  in  this  case  is,  whether  the  defend- 
ants paid  over  the  money  to  Simpson  before  they  had  notice  of  the  forgery ; 
but  I  am  of  opinion,  in  point  of  law,  that  they  are  liable,  whether  they  did  fo 
or  not.  With  respect  to  the  argument,  that  the  plaintiffs  ought  to  have  known 
the  handwriting  of  the  acceptors,  I  am  of  opinion,  that  a  banker  is  bound  to 
know  the  handwriting  of  those  who  draw  on  him,  as  far  as  regards  paying  bOls 
80  drawn,  but  not  when  discounting  a  bill ;  for  his  attention  is  not  called  to  it 
then.  My  opinion  therefore  is,  that  the  plaintiffs  in  this  case  are  entitled  to  a 
Terdict.  His  lordship  then  requested  the  jury  to  say,  whether  they  were  satis- 
fied of  the  fact  of  the  money  having  been  paid  over  before  notice  of  the 
forgery ;  and  they  stated  that  diey  were  not  satisfied. 

Verdict  for  the  plaintiff. 

*Seariettf  and  Qoulbum^  for  the  plaintiffs.  r*\M 

The  Attomey-Oeneralt  for  the  defendants.  I- 

[Attomies— S'mi^A,  and  jlllitton  4*  ^-J 
See  Swutk  v.  Mtreer,  6  Taunt.  76. 
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CLARK  u  CAPP. 

To  make  a  defendant's  curd  evidence,  yon  mas*  give  him  notice  to  produce  his  cards,  tnd 
put  in  one  as  a  copy,  unless  the  one  to  be  put  in  can  be  proved  to  have  been  given  to 
the  witness  by  the  defendant  himself. 

DsBT  for  a  penalty,  for  acting  as  a  broker  in  the  city  of  London  without 
being  duly  licensed. 

To  prove  that  the  defendant  acted  as  a  broker,  a  witness  produced  one  of  the 
cards  of  the  defendant  and  his  partner — 

**  Capp  &  King, 

Ship's  Brokers,  &c." 
Abbott,  C.  J.   This  card  cannot  be  given  in  evidence,  unless  it  was  received 
firom  the  defendant  himself.    The  proper  way  is,  to  give  the  defendant  notice 
to  produce  his  cards ;  and  then  prove  one  as  a  copy,  or  give  parol  evidence  of 
the  contents. 

Nonsuit. 
The  Jittomey-Omeral,  the  Common  Ssrfeanty  Boliand^  and  TYncfo/,  for  the 
plaintiff. 

Scarlett^  for  the  defendant. 

[Attomies — Newman^  and  fFame.]  ^--'^ 
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lo  erery  cue,  when  tny  written  paper,  at  til  bearing  on  the  ease,  or  the  proofa  to  be 
•ddaced  in  aapport  of  it,  ia  in  the  posaeeaion  of  the  oppoaite  party,  it  ia  alwaya  prudent  to 
^iTe  htm  notice  to  produce  it.  If  the  paper  ia  material,  the  plaintiff  will  be  nonauited  if 
It  be  not  produeea ;  for  uoleaa  he  haa  ^iven  notice  to  pr<xiuce  it,  he  cannot  give  parol 
erideoce  of  ita  contenta.  Nay,  further,  if,  in  oMtumptii,  a  plaintiff  haa  made  out  a  caae 
on  afMAtefli  wuruit,  and  one  of  hia  witnesses,  in  croaa-ezamination,  aays  that  there  is  a 
written  agreement  on  the  subject,  the  plaintiff  muat  put  in  that  agreement,  or  be  non- 
salted;  or  if  the  defendant  has  it,  and  tne  plaintiff *a  attornejr  haa  not  given  the  defendant 
notice  to  produce  it,  the  plaintiff  must  be  nonsuited.  This,  it  may  be  aaid,  ia  very  clear ; 
bot  it  is  surprising  that  so  many  causes  are,  almoat  every  aittings,  loat  or  compromised  on 
bad  terms,  merely  because  parties  thiok  they  may  go  on  a  quantum  meruit,  when  there  ia 
a  written  sgreement  or  undertaking,  which  perhapa  they  don't  wish  to  go  upon.  It  ia  alao 
prudent  to  give  a  defendant,  in  actiona  for  ^oods  sold,  notice  to  produce  all  invoicea,  billa 
of  parcels,  Slc,  In  short,  if  you  sive  notice  to  produce  too  many  papera,  your  connael 
may  still  exercise  hia  diacretion  whether  he  will  call  for  their  production  or  not ;  but  if 
you  have  not  given  notice  to  produce  them,  vou  are  abut  out  of  the  benefit  of  their  con- 
tents, and  very  often  nonauited  for  want  of  them. 


•200]  «M*6REOOR  v.  LOWE. 

If  several  peraona  are  jointly  engaged  in  raising  money  for  a  bubble,  one  cannot  maintaiQ 
an  action  for  money  had  and  received,  againat  another  of  them,  for  the  money  ao  raiaed. 

Acnoif  for  money  had  and  received.  The  defendant  was  employed  by  the 
plaintiff  to  act  as  agent  for  the  receiving  subscriptions  for  the  Payais  loan. 
Scrip  certificates  were  produced  for  30,000/.,  which  had  been  issued  out  by  the 
defendant  for  a  deposit  of  15  per  cent,  on  a  loan  of  200,000/. ;  and  on  these 
certificates  the  defendant,  it  was  contended,  had  received  money. 

Abbott,  C.  J.  (having  read  one  of  the  certificates,  which  stated  the  loan  to 
be  for  the  use  of  the  state  of  PoyaU)  said,  there  must  be  some  evidence  given, 
ihat  at  the  time  of  this  transaction  there  existed  a  state  of  Pat/ai$  ;  for  if  all 
these  parties  were  actors  in  a  bubble  to  raise  money  for  a  non-existent  state,  I 
MAI-)  am  clearly  of  opinion  *that  one  of  them  cannot  maintain  an  action  for 
-*  money  had  and  received  against  another 

A  witness  proved  that  a  governor  and  lieutenant-governor  of  PayaU  had  been 
appointed  by  Sir  Ortgot  StacGregor^  but  that  no  state  of  PoyaU  then  existed. 

Abbott,  C.  J.  If  there  was  no  existing  state  of  PoyaU  at  the  time  of  the 
loan,  this  action  cannot  be  maintained. 

Nonsuit 

The  Common  Sergeant^  and  F.  Pollock^  for  the  plaintiff. 

Scarieiif  for  the  defendant. 

[[AttomieB— /'(Mtmore  and  Stoaine,] 


REX  V.  TAG6ART  and  BASKCOMB. 

If  two  defendants  are  indicted  for  jotntly  making  a  corrupt  contract  with  a  third  peraon, 
for  procuring  an  Ea»t  India  cadetahip,  one  of  the  defenaanta  may  be  convicted,  though 
the  other  is  acquitted. 

Thbsi  defendants  were  indicted  for  bavins  corruptly  agreed,  for  100/.,  to 
procure  an  East  India  cadetahip  for  IVederick  Bennei. 
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The  case  was  very  slight  against  TaggarU  but  strong  against  £ajieom5. 

ScarUtU  for  Taggarty  went  for  an  acquittal  on  merits. 

Denman^  for  Baskeombi  contended,  that  as  the  contract  (though  a  corrupt 
one)  was  chaiged  in  the  indictment  as  ihejoirU  contract  of  both  the  defendante, 
one  of  them  could  not  be  separately  convicted. 

*Abbott,  C.  J.  I  am  of  opinion,  that  if  two  parties  are  indicted  Jotn/^  THG2 
OQ  a  joint  corrupt  contract,  each  may  be  separately  found  guilty.  '- 

Verdict — Taggart,  Not  Guilty ;  Baskcamb^  Guilty. 

The  Attorney  General^  Bosanquet^  and  Tlndal^  for  the  prosecution. 

Scarlett,  for  Taggart. 

The  Common  Serjeant^  for  Baakcomb. 

[Attomies — Lawford  and  SabineJ] 

Two  persons  miy  be  indicted  for  in  ofTence  arising  from  a  joint  corrupt  contract,  and 
each  convicted  separately,  the  same  as  they  might  if  they  were  jointly  indicted  for  an 
Assault  or  a  robbery  :  but  if  you  state  the  corrupt  contract  to  be  joint,  and  it  is  necessary 
to  prove  what  the  contract  was,  and  it  is  proved  to  be  several,  the  defendants  mast  be 
acquitted,  on  the  ground  of  variance.  It  is  best,  if  there  is  any  doubt  about  what  conirict 
will  be  proved,  to  lay  it  in  different  ways  in  different  counts. — In  the  following  TVmttf 
term,  BoMkcomb  was  sentenced  to  pay  a  fine  of  2002. 


BAIN  V.  MASON. 

Adnhery. — Convenient  mode  of  proving  the  identity  of  the  parties  to  the  marritgt. 

This  was  an  action  for  criminal  conversation  with  the  plaintiff's  wife. 

The  proof  of  the  marriage  of  the  plaintiff  and  his  wife,  was  an  examined 
copy  of  the  marriage  register  of  one  of  the  parishes  at  Liverpool;  and  the 
person  who  examined  the  copy  with  the  original  register,  being  acquainted  with 
tiie  handwriting  of  the  plaintiff  and  of  his  wife,  stated  *that  the  signa-  r^ans 
lures  to  the  original  registry  which  he  saw  at  Liverpool  were  of  the  *- 
handwriting  of  the  plaintiff  and  his  wife.     This  was  tae  evidence  of  identity. 

The  fact  of  adultery  was  proved. 

Verdict  for  the  plaintiff. 

Scarlett,  Brougham,  and  Bernard,  for  the  plaintiff. 

The  Attorney  General,  and  fVilde,  for  the  defendant. 

[Attomies — Slater  and  Freeman.l 

In  actiona  for  adultery,  it  is  not  only  necessary  to  prove  an  actual  marriage,  which  is 
usually  done  by  putting  in  the  register  book,  or  an  ezamined  copy,  (though  it  may  be  done 
by  the  evidence  of  a  person  who  wss  present  al  it,)  but  the  identity  of  the  parties  must  be 
also  proved.  In  the  case  of  Birt  v.  Barlow,  1  Doug.  173.  Buller,  J.,  points  out  a  variety 
of  ways  of  proving  identity  ;  such  as,  the  wife  being  always  called  by  her  husband's  sur- 
name after  the  date  of  the  marriage:  by  the  evidence  of  persons  who  partook  of  the  wed- 
ding dinner,  d&c. :  but  the  mode  in  the  principal  case  seems  to  arrive  at  a  more  cbnclusive 
proof,  and  is  often  easier  to  be  effected.  In  cases  of  adultery,  it  is  not  necessary  to  prove 
a  license  for  the  marriage,  or  a  publication  of  banna.  Nor  is  it  at  all  necessary  to  call  the 
•ubscnbmg  witnesses  to  the  entry  in  the  marriage  regiater,  whether  the  reffiater  be  pro- 
dnced  or  not.  A  book  of  Fleet  marriages  is  not  a  register  that  can  be  produced  in  evi- 
dence :  and  it  has  been  held  that  a  copy  of  a  register  of  a  foreign  chapel  is  not  evidence 
of  a  marrisfe  abroad.  Leader  v.  J3arry,  1  Esp.  Rep.  353.  And  I  apprehend,  that  the 
«artifioate  of  marriage,  that  parties  receive  ai  Gretna  Green,  would  be  no  evidence  of  a 
marriage.  Indeed,  a  plaintiff  would  have  the  greateat  diflSculty  in  proving  a  marriage  of 
that  sort.    If  the  marriage  took  place  in  a  chapel,  the  plaintiff  ougnt  to  give  some  proof 
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that  it  wag  a  chapel  io  which  nairiagca  maj  be  lawfiillT  celebrated.    How  far  t  dtatiBct 
idmiflsioD  of  a  marriage  br  the  defeiraaiit,  diapenaea  witn  the  proof  of  it,  haa  ncTer  been 
decided.    In  the  ease  of  Morrit  t.  MUltr^  4  Burr.  2057,  the  defendant  having  aaid  that  th« 
ladr  waa  **CmpUnn  M^rria^i  wife,"  waa  oonaidered  inaofficient ;  becauae,  aa  ia  atated  ia 
B.  li.  P.  28,  it  waa  rather  an  admiaaion  that  the  lady  paaaed  aa  Coplam  Morrit* $  wife» 
than  that  there  had  been  an  actual  marriage,  which  waa  a  fact  not  likely  to  be  in  tha 
defendant's  knowledse.    In  rmemam't  caae,  1  Ba.  P.  G.  470,  the  Jadgea  conaidered  that, 
in  BO  iodictmeat  for  bigamy,  the  admiaaion  of  the  prieoner  waa  aufllicient  evidence  of  the 
first  marriage.    Of  coarae,  if  a  plaintiff  can  prove  an  actual  marriage,  he  had  better  nol 
rest  hie  ease  on  any  admission,  as  it  never  has  yet  been  done  :  but  I  can  aee  no  reason 
why  a  man  may  not  admit  that  a  person  ia  anotber'a  wife,  aa  well  as  any  other  fact  against 
himself,  and  then  the  only  qaestion  is,  whether  what  the  defendant  haa  aaid  amounta  to 
an  admission.    Jews  and  Quakerg  beins  excepted  out  of  the  marriage  acta,  proof  muat  be 
giren  of  their  marriagea,  according  to  their  respective  forms  of  worship ;  and  by  the  case 
ofiVeej  V.  Her»,  1  Camp.  61,  it  appeara,  that  to  prove  a  Jewish  mamage,  it  is  not  suffi- 
cient to  call  peraona  woo  'Were  present  at  the  ceremony  in  the  synagogue ;  as  that  is 
merelv  the  acknowledgment  of  a  previous  written  contract,  which  contract  ought  to  ba 
proved,  as  any  other  contract  would  be.    I  am  not  aware  that  any  dis|>ute  haa  ariaen  on 
the  proof  of  a  marriage  in  a  private  room,  in  England,  under  the  special  license  of  the 
Ardbisk&p  of  Canlerimry  :  but  I  take  it,  that  diatinct  evidence  must  be  given  that  there 
was  a  special  license  (that  ia,  that  it  muat  be  proved  in  the  same  way  aa  anv  other  written 
docameot,)  because  marriagea  aolemnised  in  any  other  place  than  a  churcn  or  chapel  ara 
void,  Dolesa  by  apecial  license  of  the  Archbishop ;  therefore,  the  marriage  bein^  prima 
facie  void,  it  is  incumbent  on  (he  plaintiff  to  bring  hia  marriage  within  the  exception.    It 
should  be  observed,  that  very  few  of  the  cases  on  marriage,  decided  before  the  year  1754, 
ire  law  now ;  because,  before  that  time,  any  verbal  contract  for  a  marriage,  if  in  vei^  d§ 
prmtentif  waa,  it  seems,  a  valid  marriage  ;  aa  was  any  contract  in  verba  defuturo,  if  fol« 
lowed  by  cohabitation.    In  actiona  for  adultery,  the  defendant  may  go  into  proof  to  ahow 
toe  marriage  invalid. 
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The  defendant  had  taken  the  opinion  of  a  apecial  pleader,  as  to  whether  the  plaintiff  was 
liable  for  a  debt ;  whose  opinion  was  favorable  to  the  defendant.  The  defendant  cauaed 
the  plaintiff  to  be  arreated  for  it.  In  action  for  thia  arreat,  charged  to  be  malicioua,  the 
jnry  found  for  the  plaintiff:  and  the  Court  above  would  not  diaturb  the  verdiet. 

Acnoif  for  a  inalicioas  arrest  The  plaintiff  was  the  secretary  for  foreign 
affairs  to  the  Cohmbian  government,  and  the  defendant  an  army  accoutrement- 
maker,  who  had  contracted  with  that  government,  through  their  agent,  a  person 
'2051  '^'^^  MendeZf  for  the  supply  of  arms  to  *the  amount  of  180,000/.,  for 
-■  which  he  received  debentures.  The  plaintiflf  happened  to  come  to 
England^  and  the  defendant  applied  to  him  to  ratify  the  contract ;  but  he 
refused,  saying,  that  he  had  no  authority  from  his  government  to  do  so.  On 
the  3d  of  March,  1822,  a  letter  was  written  to  the  plaintiff  by  the  defendant's 
attorney,  stating  that,  by  the  law  of  Englatxdi  he  was  liable  for  the  debt  of  his 
government,  and  threatening  an  arrest.  In  consequence  of  this,  on  the  4th,  the 
plaintiff's  attorney  applied  to  the  defendant's  attorney  to  see  the  documents 
on  which  the  liability  of  the  plaintiff  was  supposed  to  arise  ;  but  the  inspection 
was  refused.  The  affidavit  of  debt  was  for  90,000/.,  and  the  bill  of  Middkstx 
for  180,000/.,  indorsed  ^  Bail  by  affidavit  for  90,000/.  and  upwards."  The 
plaintiff  was  arrested  about  the  20th  of  March,  and  confined  in  a  lock-up  house 
for  diree  or  four  days,  and  then  removed  to  the  King's  Bench  prison,  where  he 
remained  till  the  17th  of  May  following,  when  he  was  discharged  by  consent 
of  the  defendant's  attorney,  on  bail  being  put  in  by  two  gentlemen,  who  were 
not  required  to  justify.  Two  rules  were  taken  out  for  time  to  declare,  and  then 
a  peremptory  rule  to  declare.  The  defendant  then  declared  for  goods  sold  and. 
iBoney  paid,  and  very  soon  afW  took  out  a  rule  to  discontinue,  and  paid  the 
eesti,  as  taxed,  in  the  month  of  DecejrU}er. 

l2 
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Por'tfae  defendant  it  was  proved,  that  the  plaintifT  corresponded  with  JMbi* 
dezt  and  in  some  of  his  letters  spoke  of  ''  our  necessities  ;*'  but  in  others,  it 
appeared  that  he  wrote  **  by  order  of  the  President"  It  was  proved  also,  that 
a  case  was  laid  before  a  special  pleader  by  the  defendant,  as  to  the  personal 
liability  of  the  plaintiff,  which  was  ^answered  by  an  opinion  in  favor  of  such 
liabili^.  And  it  was  aigued,  that  under  these  circumstances,  the  defendant 
was  fully  justified  in  commencing  proceedings ;  inasmuch  as  they  showed 
clearly,  that  he  was  not  only  not  actuated  by  malice,  but  had  also  probable 
cause.  The  defendant  was  called  on  to  produce  one  of  the  debentures,  but 
refused. 

*For  the  plaintiff  it  was  urged  in  reply,  that  the  defendant  must  have 


been  influenced  by  an  indirect  motive ;  and  that  it  appeared  from  the 
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delay,  and  subsequent  discontinuance,  as  well  as  the  other  circumstances  of 
the  case,  that  his  object  was,  to  force  the  plaintiff  to  ratify  the  contract,  and 
that  the  special  pleader's  opinion  was  obtained  with  that  view. 

Abbott,  C.  J.,  in  summing  up  the  case  to  the  jury,  observed,  that  if  they 
thought  the  defendant  acted  bona  fide  on  the  opinion  of  the  special  pleader, 
they  should  find  their  verdict  for  him  ;  but  that  if  they  thought  he  merely  used 
the  process  of  the  law  as  a  mean  of  compelling  the  plaintiff  to  come  into  his 
views,  and  did  not  believe  at  the  time  that  he  had  really  a  right  of  action 
against  him,  then  they  should  find  their  verdict  for  the  plaintiff;  and  for  such 
dbunages  as  they  should  think  rifht. 

The  jury  found  a  verdict  for  £e  plaintifir— 

Damages,  850^ 

Searteit  and  F.  PoUoekf  for  the  plaintiff. 

The  Attorney  Oeneralf  the  Common  Serjeant^  Binghamt  uid  WUie^  for 
the  defendant. 

[Attonies— Zovis  and  Hornby.l 


On  a  motion  for  a  new  trial,  in  tho  following  Term,  the  Court  held,  that  the 
way  in  which  the  question  was  lef^  to  the  jury,  was  correct ;  and  refused  to 
disturb  the  verdict 


•BARTON  et  al.  r.  BODDINGTON,  Esq.  [•207 

If  the  vendor  of  tallows  in  the  warehonsea  of  the  Lorndtm  Dock  Company  sell  snch  tallowt. 
and  give  an  order  addressed  to  the  Company,  by  which  they  are  directed  "  to  weigh, 
deliTer,  transfer,  or  rehouee"  the  tallows  to  Messrs.  M.  <f>  B.;  this  order  being  received 
at  the  Docks,  and  M.  &,  B.  having  sold  the  tallows,  and  received  the  money  for  them, 
the  original  vendor  cannot  stop  them  in  the  hands  of  the  Company,  though  the  tallows 


Trotsr  for  tallow.  This  action  was  brought  against  the  defendant  aa  trea- 
forer  to  the  Londoti  Dock  Company f  under  the  followinff  circumstances : 

In  the  b^inning  of  Sq^tember,  1823,  Mr.  John  Mifford  imported  from  Si. 
Pettr$burglit  a  quantity  of  yellow  candle  tallow,  and  on  the  8^  of  that  month 
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he  sold  one  hundred  casks  of  it  to  Messrs.  Catiley  ^  Eidaik^  and  deUvered  a 
tnosfer  order  in  the  following  tenns^ 

^'London,  8th  Sqi^.  1823. 

«  22844. 

"To  the  snperintendants  of  the  London  Docks. — ^Please  to  deliver,  weigh, 
transfer,  or  rehouse  to  Messrs.  Cattleys  ^  Esdcdlet  the  undermentioned  goods, 
perthe  John^  fFard,  from  St.  Peier$burgh.'* 


Marks 


New 
No»- 


/lOO 


One  Hundred  Casks  Tallow. 
J"o..  MUford. 
A.  188. 


In  the  maigin  of  the  order  was  written,  *'  chaiges  from  the  landing  scale  to 
be  paid  by  the  buyers.'* 

Oa  the  9th  of  Smtember^  Messrs.  Cattleys  ^  Esdailt  sold  the  one  hundred 
easks  of  tallow  to  the  plaintiffs,  upon  the  same  conditions  on  which  they  had 
purchased,  and  an  indorsement  was  made  on  the  transfer  order  in  favor  of  the 
plaintiffs,  who  paid  the  purchase  money  and  the  charges  according  to  con- 
tract; and  the  tallows  were  housed  in  their  names  at  the  docks. 

On  the  29th  of  Stptembtr^  the  plaintiff  sold  the  tallows  in  question  to 
(oAQ-i  Messrs.  Moberlty  4*  ^^^  ^°^  ^^  ^following  is  a  copy  of  the  contract 
•■  delivered  to  them  by  the  broker : 

''London,  26th  Sent.  1828. 
**  Sold  for  Messrs.  W.  fr  L  Barton^  to  Messrs.  Moberlty  4-  BeU,  100  casks 
of  St.  Fetersburgk  new  4  ustent  of  yellow  candle  tallow,  at  41«.  per  cwt.,  to 
be  paid  for  in  cash  with  2i  percent,  discount,  draft  2  S.  1  cask  tares,  12 per 
cwt,  and  14  days  to  be  allowed  for  deUvery.  In  case  of  any  dispute  about  the 
quantity,  to  be  settled  by  arbitration. 

"  Wm.  Ware  Simpson, 

«*  Sworn  Broker." 

Upon  the  contract  being  concluded,  the  plaintiffs  delivered  the  following 
transfer  order  to  Messrs.  Moberley  ^  Bell — 

''London,  Sept.  26th,  1823. 
**  To  the  superintendant  of  the  London  Docks. — Please  to  weigh,  deliver, 
transfer,  or  rehouse  to  the  order  of  Messrs.  Moberleu  4"  Bell,  the  undermen- 
tkmed  goods,  in  the  ship  Jofm,  Captain  Ward,  from  ot.  Peteraburgh." 

One  Hundred  Casks  T.  C.  Tallow. 

1  c  100  W.  &  I.  Barton.'* 


Rec«-  Sept^'  ^/%Z.  A.  188. 

Transfer  given 

H.  W. 

Ill  die  margin  was  writteui  ^  charges  from  thp  lOtfa  Oetobeff  to  be  paid  br 
*a  buyer." 


HM  lUiif (iM  ti.  llMiiiiiMfiroNt  If,  T.  \H4i,      im 

UliM^^i  M>H>)ft(  IIHifkHl  (IM  \\  lli»>(tt< 

A>  (lio  (t%|iit*4HiiM  <i(  (lilt  )ifHiMj4  (liiurMtMi  it'iv<i)  vu*  Itifi  lOlli    (^('hl'tff 

4<MH(Mfa  \\\  iki  t'^lfttf  »)mI».(1  (lift  imti  o(  fh'h'hri  fi«  H»iii  *ltu>(i  NfifififiMMt,   .  ^  .^ 
|iy  fMiiiMlifi.     (lit  Mill  li'Mim'lMii  lUvt  (l«i«  |iI'I|mmH)i  ko(  tiMtihitr  ftiMk  U*f   ' 
IhfiO/ 1  vv)(li>li  W'i«  l()iiivv)«ii  iliMlMiiHiioili  Mi>«»i»i  AMipfhff  4*  /'^/ Im  villi  (Ml 
MimI  il'iy  mmmjimmIihI  (tii'ii  jiMviiiMiiM. 
Oh  i)ii>  rt'Miiii  (I'ly  lli'i(  IM»>of«,  /\hthfhy  ^  Ihll  |mmi()|'I«mI  (Iti*  htlnwnMt  i)ii« 

il'tiMillU,  lliliy   mdll    (liHIM    rt^('ilH    (41    Ml>««l«.    '/'.  4'  t^'   /A^^^«|rtlHl    lllllliMltll   (If 
ImMI   itiM  )l)MlM(llfi«'  (('HI«(M   inilltl. 

I(  m|i)i('IImI  (ti'i(  ffhMiU  I'MmImI  M  (Iik  l)iM(k«  kih  H'ftlKtiHl  (iiiiMi>il(<i(4*ty  liy  (tm 
Kiiiu'*  I'Mlt^r,  Mini  (I  duty  Miit  injil  ii(  (li^U  (Hmm,  (lM>y  4ii(  (iivkImwI  U%  (Iih  tmyif 

MM  (Im>  H'M^la*  n(  (lll>  I'MmIIMH  VI'iIo.  MiI(  ImDmW  ItlMll^  f|M  «<((M||i  \\\f%\  lllMllM(«ltf« 
liy    llMO(i|lif|,  (I    A  «mIm  (|(i|>«  MM(  (mI(|I  |(|*Mi|>  iMlMllxll'lMly,  ((  l«  mI  l>MlM«if>  MMlMU'My 

Im  M'I'ImIi  (I  'I|ImMi  \\sAuu^  (Iim  |Mi>('U(t  i|«(MiiM(y  mm  In*  u«f'>iti(MMM«il|  litr  i¥liM>ti  (lin 
|iMiil«fiiitif  l«  ImimimI  (m  ji'iy-     Mm(  (IimkmIi  IIim  |iliiM«iMlit|^y  mI  (lin  (rMM*li<i  Mf(lM« 

IMiliMlhl*  (llH  WMMI  *•  H'l'lMJlt"  yi>l  ((  ^'l*  |MMVHt  (41  liH  (lilt  IMM>(MIM  (Mr  UWuHtlk  l<i 
lili  •mIiI  mm  '(')HMtfOt  Mini    llif  )MIM<llM«M«    Ml    |My  H  klMM  Hk  MlMf    (llH  (irMjMtr  IMtIM 

fi«  ]iM»»()ilii,  rtMil  Im  MMMi»(i>r  (In  mi  Iimmi  IihmiI  Mi  IimmiI  liy  mimmm«  m(  Hut  (f'iM«lM 

MMllir*!  IMllI  Ml4  (41  flt||lllM<  niiy  «IIMi|(||  H^Hl^lllMlf  ((il  (lift  («lllMH'ff  MrH  lnllKM  HMrpty 
hMMI  (llli  llMlklt  |Im«  M*'I«MM  mI  H^IiM*!!  i«|iHftMMt|l  (M  liH|  (llrti  M'llHM  MlOy  Hrft  Wl'(||li»4 
UMli  MM(  (flkl'M  MWtty   H  Itll'If^M  In  MIHIIm  Ilif  fl>llMM«lM{(. 

'rtlMIM  WHU  MM  WMjilllMlK  III  (tlM  IMItllll  MM«|i,  |t%|.|>|i(  (llMl  ^  itlH  UfllllMtf  •l>f«ll», 
Mil  lOMtC  ^^^^^  llt<*  *"!*'  K*  IflM  Mf»«|«.  //mN'MI  ImiI  li  H'l«  |MMVmI  (linl  MM«f«. 
H(iWli9  IiMMHIiI    mm   '('llrMI(M(|  nMll    yHllMllly    M'IMI    MlH  |fMM-ll'|ii|l  MlMM(>y  |    MImI    {Uh\ 

(liH  olMiri/i>«  liif  (liM  Mri(rMi>il  H^MHlUMtd  hIimIi  mmkIi(  M(  litvn  Iimimi  mmiIm  mmI  (m 
(liM  iil'iiiiMllii  liy  (liM  ihfk  f 'm/m/<mmj(/i  li'iviMif  liy  MiOl^liit  liixtM  ImiiIm  mmI  hi 

Ml>H«|M.  Umm^  (ItMy  |I'IMI  IIiMM  Ml  (III*  flM(  Ml»(MMMi|  *Mll|  kMMl  Mifl  fMM>llUMl  M« 
MiM  fll'lMlMllM,  H'liM  lli*(lMtlMfil|  (((  fiMfl  (ll'l(  ll(iMM  MIM-ll  ilHMMMl  (llMffi  WmH  HM  Mf'Mf 

Ml  M4   1r/.  (mi  t  (f'KtiiM.i,  H'liM-li  mI'((imIImi(  Mi  Mif>  M4ll^M  mI  MimIh  wmiiIiI  Im  mmIM  « 
III  Mm  |«l«iiMlilt'w  mI  Mill  «mIii  Mi  (Iii>  IV1i'««(«.  Unm-^i 
^\h\  (hit  IMIi  III  Oihiht^ft  \n^tl,  m(  ^IimIi  Mimm  iIim  (filliiwn  wi*fH  Mill    u^^h 

III  llll>  flM(l|«,  (lilt  jil'llMdMil'  UmIIi  IIM1«  tftlVIt  MMlIlM  Ml  lllli  |llll>llilMM(  MMl  (M     ' 

lli>llyi>f  lliniM   Im  lliH  Miilitf  mI  MtANm.  //Mf^'M.     Thu  /iMi'4  i^umftmy  illil  imiI 

OliMmly    H^llll  (||l«  MM(M>l>i  rIMll  Ml  MiM«tl>(|IM>MMi  (l|l>  jil'llllllIU  lilMlltflll  (l|l>(f   rtMMfiM 
'niM  I|IMH||MM   W'lM,   hIiIIImiI  Ml   MM    ||    W'\»  MMIntiiiy   |||ii|    ||Mi|fi    I|||MmIiI    I«M  Hf| 

mkMmiI  ^M)(IiIm|(,  Mi  (f'iM«ii>i  (In*  ninnU  li|i'tlly  (m(m  (lin  |tMiiHMii»iMM  m(  Mii«  tmy^fi 
'I'iMt  it>t«i)  III  /Afff'M  y-  If'tihtm)  wmh  I'HmI, 

f  TllH  MltH  lif  Um4-t^t  UHiHUht-ti  ¥  iVHfffH  Uitti  OMffl,  !•  IH'I  yii(  (H  f<fM«(  I  Ifftflk, 
)yiWl'¥H,  Uhhu  (hvm»mI  H'llh  M  Mm  rilHl.  ftl  M  II  tVtH  hh  hMNoi  «i|  Mnvm  Uluu^Ul  MtfHiiial  ItiH 
f|(<ll.llilHMl.    «fl(l«  Wn9  Ik  «V)«HlMlti(M,   Ml    fMdVltr    ll(l«   ¥»\nt'    ftl    (iMIt    llMMiMl'll    M«mH«    (i|    |4«Umv«i 

wImmIi  (Hi  Ihft  •I'Hli  mI  fiu'hiufm     (oil,  Hif.  |<lMli(lil|i«  Iimi)  |M«n  hfiiMl  id   M^mam    A/ii^»//»y  4 

/il//,  m  Ml<  |«|.f  hWi  1  Ulmt.  (.nn|i«  hi  InIImiV  ^hih  Ml  ||||«  M'MIiJhOUH  Ii(  I|(I<  iM-Ii  liJtflt««, 
MM  l¥tH>lli  tUuhtU^  \\    hiU  tifWh  Mil.  |iImIhmM>*  H  UiMiMhl  ttutif    lli  lluin  nMiiiIhI  Ik  MiMI  Mi  M<« 

IUImMI'mI  ('N'>it,  III  Mil*  iJKil<  Ml  -'^ii'ltutht^f  U       I  li(>  (Il  II  miImIHp  uli  ii'fMtfhig  ihta  i<mM  f  IIkm^ 
MMI'li  liift  hilldWlllMi  Mil*  |«)iilliHrU'  fiNiiil'  III  lliiM  t«i««|»ii,  liif  ivhltli  Mity  «^i.|».  |imI((  M«     |  /  , 
ami)  nUm  iM'iii'i'ffiil  IWMily  ituh  (•nn|»«  hI  il  in  n  ih  i«mii  ht  ivIimih  Mir  jilitiiiiilfii  (tni)  •uMl      |in 


nUm  iM'iii'i'ffiil  IWMilv  Miiii  m«n|»«  III  II  III  N  fii  iMMii  ht  ivIiMiii  Mir  filitimilfii  (tni)  •uMl      |in 

Mil*  I'illi  III    ll(.h*hf.t,    MUi'itty  i\    Ihh  «h<)i)ii  ll  fiHVIIiMil,  Miill   //riMitf  |t    f  K  ,  fri    tl'liMKi   Itn  f 

hNl)   IllMltflll    IhH   iNlllitV,   llllf«lM«|i  lIlH  ill  llMllfllliN  IMll   l«  ill-Ill*!  I    M   M|<       /[  I    lliL    MImI,    N   Vt^fili*  I 
«^^^    l<.....il    ti.»    iLi.    <.i^i..iil{>  .     i....l      i<.     Uil.....     I  i  <  ij<       lM.4l      ll.i.      4lt. .......    ii.  ^.  ...I    ,.     ^^^A      t      . 

/l/f  y» 

f*"f  l(    nj  I(    JiiWT    »▼»?»■»»■    Bi«>fiiw    TTr"fn    ■»>»»if     I'f    Iff!'    minnff'n    Ti'»Miif,    j  nr'    iir-iirrf  v    ^  urn    ^ll*  I    |<i«||| 

rlnlH  llM  Mill*!  llll'y  IimJ  Nll'll  iVMtfllfHl,  Nlill  IIiMI'ImIK  iIw*  MmIh  (||  liU<|t)<lM|f  lIlMfl  tHlmngitH 
Mil nMihiI  Willi  Ijiii  vMiiMn  r  nui(  wUhu  fifinful  l«y  Mm  riiuM,  iIimI  (lid  ilhlnndiifiu  Im*! 
MNhiilMJ  Ml  iliii  ilf«li<^»«fy  hmIm  I  lih  MifiiHMili'il,  llfHl  ilii*  i<MiiiliiM  III  l|l^  iM'li»iiiMirMii>MMlil  u»*\ 
uim  ii«yify  ilm  fi^lii  hI  t^iflut  i\  it*   in  «i«|i  /n  tfrntih*     J  I«k  i  kmH  vckih  mI'  if|«i««h*fi| 

lU(   (il(ff  «VM  IIM(  A  l*IIA*  Ml   iMiHillltfft   l»   lfl4^»^^H,  lui    IIinI    (Im    |I«Imi||iMi|«   illiyMl|    If  iii.« 

t»MMj  (liH  M^^iil*  l^'^'f  Mm*  jdnMdin*'  HfifMii    m^f  IikIiI  llmiii  i«itiMi.|y  liif  Hfii  M|f«iirf«- 
•H«ni.    In  Wuh9f»  r,  A^f,  IIhK,  N-  r.  iii|  ii  wm  i«i>M|  iiim  m  (fiiit)  |tr  im 


hNll   hiMltflll    IhH   iNlllitV,   llllf«lM«|l  lIlH  ill  llMllflltiN  IMll   l«  ill-Ill*!  I    M   M|<       Xl    lliL    MImI,    N   V>*IiIm  I 

ii"i<i  l«tihil  Inr  ilih  iiInMimiI*  r  Htiil  \h  Uttitm  Imki    ("-M   iUh  'iHtttm.ff  (hnt-ml  uu*¥9*ii  luf 
■  Ht««v  IMmI,  Mil  lU  Mi"*t«>l   (till   M   liHit   lii'iii  iliHflf  it  Ml   llii<  i.ii#i.  Ill  Ht4Htt*u  ¥    Ahyt.'    A 

F"I4|,  III  I,  (lim   M'llI'M'  tfMMilM  ¥fhlH  «i«ll|    Ity   llll'  iHlhlMlill  M'MijIil.   (Itf.  ni\\¥t*lV   M'lll  fml   I 

-1.  ...  ..II  ..t,..  .». ..  jjj^j  (^,,j^j|  tviirflii.!!,  mill  iIimi'Imik  iIwi  mmIh  m|  iiu<|ti<iMM  lli».r    "  ' 


fiO] 


1  CARRfKSTON  &  PaTHE.  139 


AnotT,  C  J^  after  hetrinf  tfie  obtemitioiit  of  cmmsel,  in  the  eovtvt  of 
vVkk  '%mm  jficcd  Id  nise  the  qmwtion  by  a  bill  of  exceptions ;  with  a  nevl» 
MckacMne  of  prooeediof*  fare  his  direction  as  follows—**  On  the  evidence* 
I  m  «f  opittioii,  that  an  actnal  weifhim  was  not  necessary  for  the  ddivery  « 
»1  M^m^  the  first  seQer  has  not  been  paid«  yet,  as  the  subsequent  buyer 
hm  hm/de  paid  the  person  he  bought  of«  the  first  seller  cannot  call  on  the 
AptI  Ckmpmnf  to  deliver  the  goods  lo  him.  The  Terdiet  therefore  should  be 
is  i'k  ikfiihni  ** 

Verdict  for  the  defendant,  snbject  to  a  bill  of  exceptions. 

TW  .fnsrvMy  Gmerml,  TTnd^  and  fftUe^  for  the  plaintifi. 

r,  ^eiit^t  and  Caiter,  for  the  defendant. 


[Attoiniis    Pemf  and  rscedislr.] 

Is  SVllVitT  goods   to    UM   VCIMM<,   aO#S   aof   PSSI    tnS 


■■snMigert  to  oviivitT  goo<M  to  to€  vcimm<,  do#s  aof  pssi  tnS 
(«Kb  ss  ««i«hiiic)  f«aiM«s  to    bs  does.     Pron  tM  cssss 
7  Tnat.  »5.  ud  Uu»9  v.  D#fTM,  7  Tosat.  97S,  it  seosn  tbst 


a  WeH  Imdm  Dmtk  wwnnt  |>«ioe«  the  property  ;  and  in  tbe  Ut' 
ttet  if  ta  ot4er  m  delivered  to  s  viMrfitifer.  by  wtitch  ihe  vendor 
~    to  tW  veade*.  and  bs  stoeiit*  to  it.  the  property 


Cf, 


beca  Bode  m  bt»  book*.  As  iadorveaMst  of  a  bill  of  iadinf  for 
•ad  vitboat  tbe  iodoraeeo  bavins  notice  of  anf  tbing  wfcicb  wonid 
•at  furly  asngaabk,  will  pane  tba  property  of  tbe  goods  so  as  to 


nir  ^CmnrBB  el  aL  ».  willbs^ 


'A 


fisB  mmy  place  to  avoid  s  creditor ;  it  is  SB  set  of  baakiapccp. 

sfaetitf  fiir  a  Cdse  letnra  of  mtlU  bmm  lo  an  execntion 

KSflMd  OntfcUry.    The  defence  was,  that  Cnifkiey  had 

ef  bsaknipscT  pcerions  to  the  time  when  the  exeeation 


^^g^^  nt  iipfiiiirl  Ihst  Crutddq  lired  in  n^^fwidktkift,  and  was  in  *e 
'  UhsL  w4en  he  came  to  town,  of  callitig  on  a  per»on  turned  CW6ef,  for 
te  ^r^asr  of  pvrc^asiaf  tooAf :  that  on  otH>  orcaston  before  the  execution  he 
wto  m  Cto^f^s  hmm^  smI  eiid  to  one  of  0»f6er*«  derkK,  that  he  owed  money 
<r  a  mm  namfd  /sftnssn,  who  he  ttndetrtood  l:red  in  the  neichborfaood,  and 
tit  i^mjil  nc«  Hkit  to  see  htm*  bw^nse  he  expertml  he  would  bother  him  for 

ckik  repbrd  thai  /sAnssn  was  very  likely  to  call  there  that 

Onrfdklrw  eiid  that  he  would  go  away  directly ;  but  while 

ke  «aw  /sinnSM  coming,  and  immediately  went  down  into  m 

nhaw  ke  wmiimJ  tifl  /sAnssn  was  gone.     C^nfeA/ey  wae 

ksta  df  eeemg  any  one  on  limnew  at  CW^cf*s,  but  merely  went 

of  Isuijnf  out  goods. 

that  this  was  not  a  ralid  art  of 
t  to  be  ctiher  from  the  dweibng 
or  to  avoid  a  shenfif's  oAesr*  or  frsm 
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preTent,  as  he  calls  it,  his  bothering  him  for  money,  commits  an  act  of  bank- 

mptcy. 

Verdict  for  the  defendant 

The  Mtomey  General  and  WUdet  for  the  plaintiffs. 

Scarlett^  for  the  defendant 

[Attomies,  Dawes  and  HerUlei.] 


In  Easter  Term  the  Attorney  General  moved  to  set  aside  the  verdict  on  the 
grounds  he  stated  at  the  trial ;  *and  added,  that  the  reason  why  he  con-  r«2i3 
tended  that  a  man's  absenting  himself  from  a  place  which  was  neither  ^ 
his  place  of  residence  nor  business,  cQuld  not  be  an  act  of  bankruptcy,  was 
this,  that  he  was  not  supposed  at  such  a  place  to  be  in  possession  of  money  to 
discharge  the  debt 

Abbott,  C.  J.,  observed,  that  although  he  might  not  have  the  money  about 
him,  yet  he  might  promise  to  make  arrangements.  He  might  say,  «*  1  will  pay 
you  to-morrow,*'  or  something  of  that  sort 

The  Court  afVer  citing  the  case  of  Bayley  and  Seofiddf  1  M.  dc  S.  338, 
refused  the  application. 


CAMBRIDGE  v.  ANDERDON. 

If  t  fhip  is  80  injured  by  perils  of  the  seas,  that  she  is  rendered  whoUv  unfit  for  . 
and  cannot  be  repaired  but  at  a  greater  expense  than  building  a  new  snip,  the  owner 
may  recoTer  for  a  total  loss,  though  the  ship,  in  the  state  she  is  reduced  to,  is  sold  with 
her  registry. 

This  was  an  action  on  apolicy  of  insurance  on  the  ship  Commerce^  at  and 
from  Quebec  to  Bristol,  The  plaintiff  claimed  as  for  a  total  loss.  The  facts 
of  the  case  were  these  : 

The  vessel  sailed  from  Quebec  on  the  8th  of  July ,  1823;  the  pilot  left  at 
the  usual  place,  about  150  miles  off;  she  proceeded  down  the  river  Saint 
Lawrence,  and  about  half  past  eight  on  the  morning  of  the  13th  of  Juiy^ 
during  the  continuance  of  a  thick  fog,  which  commenced  on  the  preceding 
morning,  she  struck  on  a  ragged  shore,  about  two  hundred  fathoms  from  the 
land.  The  captain  tried  many  ways  to  get  her  off,  but  did  not  succeed.  He 
landed  as  soon  as  he  was  able,  which  was  about  twenty-four  hours  afler  she 
struck,  and  found  they  were  about  two'  hundred  and  twenty  miles  from 
Quebec,  He  had  a  conference  with  all  his  officers,  and  the  general  conviction 
was,  that  it  would  *cost  less  to  build  a  new  ship  than  to  make  the  one  r«A|4 
in  question  sea-worthy.  A  considerable  quantity  of  timber,  forming  ^ 
ihe  chief  part  of  the  cargo,  saved  the  ship  from  going  to  pieces.  The  captain 
went  to  Quebec,  and  saw  the  surveyor  for  Lloyd's^  and  agreed  with  him  on 
the  names  of  three  surveyors,  who  were  to  inspect  the  ship.  He  afterwards, 
acting  on  their  judgment,  sold  the  ship  and  cargo.  She  was  sold  with  her 
register.  The  purchasers  were  shipwrights,  who  did  some  repairs  to  her, 
and  sent  her  on  another  voyage,  in  the  prosecution  of  which  she  was  lost. 
The  captain,  the  mate,  and  the  ship's  carpenter  proved  that  they  saw  her  afler 
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die  lepain  were  done«  and  did  not  think  her  fit  to  undertake  a  Toyage,  and 
that  they  would  not  hare  trusted  their  lives  in  her. 

For  the  defendant  it  was  argued,  that  the  plaintiff  could  not  recover  as  for  a 
total  loss ;  for  the  ship  was  not  sold  as  a  wreck,  to  he  broken  up,  but  was  sold 
with  her  register,  to  make  another  voyage ;  and  it  was  clear,  from  the  circum* 
stance  of  her  being  purchased  by  shipwrights,  and  repaired,  that  she  must 
have  existed  as  a  ship ;  and  if  a  vessel  exists  in  specie,  and  can  by  any  repairs 
be  made  fit  for  sailing,  it  is  not  a  total  loss. 

Abbott,  G.  J.  The  question  in  this  case  is,  whether  this  is  a  total  or  a 
partial  loss ;  and  I  think,  in  considering  that  question,  we  should  look,  not  so 
much  at  the  acts  of  the  parties,  either  huyers  or  sellers,  as  at  the  accounts 
they  give  of  the  state  of  the  ship  itself.  The  circumstance  of  selling  with  the 
register  is  in  general  against  a  total  loss ;  but  it  is  the  act  of  the  master,  and 
OQgfat  not  to  be  decisive.  If  on  the  evidence  the  jury  think  that  she  was 
otteiiy  useless  as  a  ship,  after  she  struck,  and  never  could  be  made  useful,  but 
at  an  expense  equal  to  her  value ;  then  I  am  of  opinion,  in  point  of  law,  that 
it  is  a  total  loss,  with  benefit  of  salvaffe,  though  the  form  of  a  ship  remained. 
Ml  Ki  *The  jury  found  a  verdict  for  the  plaintiff  as  for  a  total  loss. 
•I       Scarlett^  MarrycUU  and  Plait,  for  the  plaintiff. 

The  dUomey  Omeral,  F.  PoUockf  and  HoU^  for  the  defendant 

[Attomies — RMngton^  and  Rtatdon  ^  DJ\ 


In  Easter  term  the  Attomty  Oeneral  moved  for  a  new  trial,  on  the  ground 
that  an  abandonment  was  necessary ;  but  the  Court  refused  his  application, 
Mr.  Justice  Bayley  sa3ring,  (the  rest  of  the  Court  concurring,)  I  take  the  legal 
prineii^e  to  be,  that  if  by  any  perils  within  the  policy  the  ship  ceases  to  retain 
the  character  of  a  ship,  the  pa^  may  sell  her,  and  recover  as  for  a  total  loss, 
without  any  abandonment.  This  appears  from  the  case  of  Idle  v.  The  Royal 
Exchange  Aseuranu  Cotnpanyj  3  J.  B.  Moore,  115.  But  as  it  seems  a  writ 
of  error  was  brought  in  that  case,  and  we  do  not  exactiy  know  what  was  the 
final  result,  I  do  not  much  rely  upon  it.  There  is,  however,  another  case  in 
8  J.  B.  Moore,t  in  which  it  was  held,  that  if  a  sale  be  justifiable,  the  assured 
may  recover  as  for  a  total  loss.  And  though  Mr.  Justice  Richardson  is  said 
to  have  differed  from  the  other  Judges ;  yet  it  was  not  upon  the  general  prin- 
ciple, but  upon  the  peculiar  &ctB.  All  he  doubted  about  was,  whether  the 
lale  was  justifiable.  It  appears  to  me  that  the  sale  in  the  case  before  us  was 
a  justifiable  sale.  All  the  witnesses  agree  that  a  new  ship  might  have  been 
biult  for  less  than  it  would  have  cost  to  put  the  one  in  question  into  a  service- 
*2161  ^^^  state.  I  am  of  *opinion  that  the  plaintiff  is  entitied  to  recover  as 
-■  for  a  total  loss,  because  that  which  was  sold  did  not  exist  as  a  ship  at 
the  time  of  the  sale. 

t  Smd  V.  Bonham,  6  Moore,  397,  where  the  Coart  held,  that  where  the  captain  sold 
tb«  thip,  bectnao  he  oonld  not  get  her  repaired,  the  jury  might  find  for  a  total  loss. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER, 
BEFORE  LORD  CHIEF  JUSTICE  ABBOTT 


MURLET  et  al.  o.  LANGRICK. 

A  porton  ia  «  oomiMtent  witness  for  the  plaintiff  in  an  action  for  goods  aold»  though  ha  it 

to  receive  a  commiasion  on  the  aale. 

Action  for  goods  sold.  In  this  case  the  evidence  of  a  witness^  who  had 
been  examined  upon  interrogatories,  was  read  on  the  part  of  the  plaintiff.  The 
deposition  stated,  that  he  was  to  receive  a  commission  upon  the  sale. 

The  defendant*s  counsel  submitted,  that  this  must  prevent  the  evidencs 
being  read,  as  it  showed  the  party  giving  it  was  not  a  competent  witness. 

Abbott,  C.  J.,  inquired  if  the  evidence  stated  that  the  commission  was  not 
to  be  received  unless  the  money  was  paid;  and  being  answered  in  the  negativsi 
held  that  the  witness  was  competent. 

SearleiU  and  Chitty,  for  the  plaintiff. 

F.  PoUoek^  for  the  defendant. 

[[Attomies — Paiten^  and  Sundne  ir  Cb.] 


•GARRETT  o.  HANDLET.  [nil 

In  an  aetion  on  a  goarantee,  undertaking  to  "make  provision  for  the  refia^ment"  of  a 
anm  lent  to  a  third  person,  the  plaintiff  must  give  some  proof  that  no  provision  has  been 
made  by  the  defendant,  or  he  will  be  nonsuited.    Slight  proof  is,  however,  sufficient. 

Action  on  a  guarantee  in  the  following  terms : 

February  12,  1818. 
**John  Oarrettt  Esq. 
-Sir, 

**  I  understEind  from  Mr.  Oibbmu^  that  you  have  consented  to 
advance  him  550/.  I  undertake  to  make  jmmsian  for  the  repayment  of  the 
same,  under  the  arrangement  fww  going  on  for  settling  Mr,  Oibbons* 
affaire.'' 

Signed  by  the  defendant. 

The  defendant  was  Gibbone'  attorney.  The  guarantee  was  proved,  and  also 
the  advance  of  the  money  to  Oibbone, 

Abbott,  C.  J.  The  plaintiff*  must  give  some  evidence  that  no  provision 
was  made  for  the  repayment ;  for  this  was  not  a  promise  by  the  defendant  to 
pay,  but  only  to  make  provision  under  the  arrangement,  ifbn  constat  but  be 
did  so. 

The  Attorney  OeneraL  It  is  impossible  for  the  plaintiff  to  procure  such 
•vidence. 
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AnoTT,  G«  J.  I  know  you  need  not  give  strong  proof,  but  some  evidence 
is  oeeeaniy.  As  that  you  asked  him  what  he  had  done ;  and  his  answer, 
that  he  had  not  made  provision :  or  something  of  diat  sort  If  no  such  evi- 
deooe  is  given,  the  plaintiff  must  be  called. 

Nonsuit, 
^jg^      *The  jStUornw  Chneral  and  Ritkards  for  the  plaintLff. 
•'      JtroU  and  TttuUd  for  the  defendants. 

[Attomies — PtMi  an4  HandUy.'\ 


In  the  ensuing  Easter  Term,  Rxcharda  moved  for  a  rule  nxn  for  a  new  trial, 
which  was  granted. 

Bj  the  statute  29  Car.  2,  e.  3,  %  4,  No  action  shall  be  brought  on  any  promise  to  answer 
for  the  debt,  defaoh,  or  miscarriage  of  another,  except  it  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  person  by  him  authorized.  But  allguarantees 
mast  not  only  be  in  writing,  and  signed,  but  must  be  foumied  on  a  sufficient  considera- 
tion :  and  by  the  case  of  Wain  v.  TVarlten,  5  Ea.  10,  confirmed  by  the  case  of  Saundera 
T.  WakeJUld,  4  B.  &  A.  595,  the  consideration  must  be  stated  in  writing,  as  well  as  the 
promise.  A  plaintiff  need  not  declare  on  a  guarantee  as  in  writing ;  if  he  put  in  the  writ- 
ing at  the  trial  it  will  be  eoffiment,  and  if  the  defendant  pleads  a  tender,  it  does  away 
the  necessity  of  this  proof;  for,  by  a  tender,  the  defendant  admita  the  cause  of  action. 
Peake*8  Rep.  15. 


DOE,  on  the  Demise  of  SMITH,  v.  CART  WRIGHT. 

On  an  ejectment  for  a  house,  the  land-tax  assessment  of  the  parish  in  which  the  collector 
of  taxes  charges  himself  with  the  receipt  of  money  from  A.  B.  as  tenant  of  a  particular 
house,  IB  evidence  that  A.  B,  was  tenant  at  that  time.  The  books  of  an  insurance 
company,  in  which  they  charge  themselves  with  the  receipt  of  a  sum  of  money,  as  a 
premium  to  insure  a  particular  house,  in  the  occupation  of  A,  B.,  from  fire,  are,  also, 
evidence  of  his  occupation.  These  entries  are  evidence,  because  the  party  making 
them  chargea  himself  with  the  receipt  of  money. 

EjEcrrMENT  for  a  house  in  St.  Anne^s  Lane,  in  the  parish  of  St.  John  the 
Evangelitty  fVentminster, 

George  Fltzumter  Hook  died,  seized  of  four  houses  In  St.  Anne^s  Lane, 
M1Q-I  and  by  his  will,  dated  1777,  devised  one  *of  the  houses,  which  he 
->  described  in  his  wiU,  as  "  late  in  the  possession  of  John  Young^^  to 
the  plaintiff's  father,  and  devised  the  other  three  to  a  person  whom  the  defend- 
ant represented  ;  the  defendant  had  had  possession  of  all  four  for  some  years, 
and  the  difficulty  now  was,  to  say  which  house  was  **  late  in  the  possession 
cfJohn  Fotmg.*^ 

To  show  that  it  was  the  third  house  from  Peter  Street,  the  land-tax  assess- 
ment for  the  year  1771,  was  put  in;  it  stated  Young  to  be  the  occupier. 

Curwood  objected,  that  this  was  not  evidence  of  who  was  occupier. 

Abbott,  C.  J.  It  appears,  by  the  assessment,  that  the  sum  charged  is  paid, 
therefore  die  collector  charges  himself  with  having  received  the  sum  mentioned 
inm  John  Young.    It  is,  therefore,  evidence. 

The  plaintiff's  counsel  next  put  in  the  books  of  the  Westminster  Insurance 
Company,  to  show  that  this  house  was  in  the  occupation  of  Youngy  and  as 
such  was  insured  by  that  office. 

M 
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The  entry  in  question  stated,  that  Oeorge  lUzwater  Hook  had  paid  the 
Company  1/.  4«.  as  a  premium  to  insure  a  house  in  the  occupation  of  John 
Foungf  being  die  third  house  from  Peter  Stre^* 

Curwood  objected^  that  this  was  a  mere  entry  in  the  private  book  of  a  tiiird 
party,  and  dierefore  not  evidence. 

Abbott,  C.  J.  The  company  charge  themselves  with  the  receipt  of  1/.  4t. 
premium,  therefore  it  is  evidence,  on  £e  same  principle  as  a  steward's  book. 

Verdict  for  the  plaintiff. 

^MarryatU  and  Chitty^  for  the  plaintiff.  r«2^ 

Cunooodf  for  the  defendant.  *- 

[Attomies— /)o(b/,  and  Stq^henson.} 


RODWELL  et  al.  v.  REDGE. 

In  an  action  against  a  performer  for  not  performing  at  a  licensed  theatre,  parsnant  te  bif 
contract,  evidence  that  the  performances  have  gone  on  without  interroption,  is  sufficient 
priwta  faeU  evidence  that  the  theatre  is  duly  licensed. 

The  plaintiffs  were  the  proprietors  of  the  Addphi  TTieatre^  and  the  defend- 
ant an  actor,  commonly  known  as  Signor  Pauh,  The  action  was  for  a 
breach  of  the  following  agreement 

**June  6th,  1823. 
'^I,  Paul  Redge^  do  hereby  agree  to  perform  at  the  Jidelphi  7%eaire  (ot 
the  two  ensuing  seasons,  (stating  3ie  respective  commencements  and  termina- 
tions,) at  8/.  a  week,  subject  to  the  usual  terms. 

(Signed,)  ''Paul  Redge:' 

The  said  Paul  Redge  to  be  entitled  to  introduce  25/.  worth  of  benefit  tickets 
on  one  night  in  each  season,  to  be  named  by  the  manager. 

(Signed,)  «/.  T.  RodweU." 

It  was  proved,  that  the  defendant  had  notice  to  attend  at  the  commencement 
of  the  season,  and  refused,  and  that  there  were  performances  in  which  he  was 
very  much  wanted,  being  a  favorite  with  the  public. 

For  the  defendant,  two  objections  were  made.  Ist.  That  the  plaintiffs  were 
stated  in  the  declaration  to  be  the  proprietors  of  a  licensed  theatre,  and  the 
license  had  not  *been  proved ;  and  2dly,  that  the  contract  appeared  to  r^ooi 
be  made  with  one  of  the  plaintiffs  only.  *- 

Abbott,  G.  J.  I  shall  presume  the  license  from  the  fact  that  the  perform- 
ances went  on.     If  it  were  not  so,  they  would  all  be  rogues  and  vagabonds.! 

In  reply  to  the  second  objection,  it  was  urged,  on  the  part  of  the  plaintiffs, 

tit  seems  to  be  no  part  of  the  case  to  be  made  out  on  the  part  of  the  plaintiff,  that  the 
theatre  was  licensed ;  the  whole  the  plaintiff  had  to  prove,  was,  the  contract,  and  the 
breach  of  it.  If  the  theatre  was  not  licensed,  that  was  matter  of  defence  to  excuse  the 
u  J  r  J  "K'ccment ;  and  therefore,  if  it  had  not  been  a  licensed  theatre,  it  lay  on 
the  defendant  to  show  it  as  his  defence :  you  might  just  as  well,  in  an  action  for  not  ac- 
ceptmg  goods  sold,  which  were  foreign  produce,  (such  as  brandies  snd  the  like,)  call  on  the 

Clamtiff  to  prove  that  the  brandies  bad  paid  the  Custom-House  duties:  for  that,  if  they 
ad  not  paid  the  duties,  the  contract  for  the  sale  of  them  was  illegsl.    In  the  case  of  Gat- 
tout  v.Lahoret,  5  T.  R.  244,  where  it  appeared  that  the  theatre  was  not  licensed,  the 
Court  held,  that  no  action  could  be  maintained  for  the  defendant's  not  nerformuur  there 
m  pursuance  of  his  contract. 
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Ihat  the  esse  of  Skinner  and  Sioch,  4  B.  die  A.  437,  was  in  point,  and  deci 
sire  against  it.t 

Abi^tt,  C.  J.,  assented,  and  the  jury  found  a  verdict  for  the  plaintifls,  da* 
mages  40f  •,  his  lordship  ohserving,  that  it  was  important  for  the  puhlic  to  know, 
that  these  were  engagements  which  ought  to  be  performed. 

Scarleii  and  ChUty  for  the  phdntiffs. 

Marryalit  for  the  defendant. 

[Attomies — Richardson^  and  Rogers  ^  Sitn.'\ 

t  The  eaie  of  ShmMer  amd  Others  v.  Stoeks,  4  B.  &  A.  437,  decidei,  that  if  a  party 
mikea  a  contract  with  cna  of  two  or  more  partners,  not  knowing  that  there  are  other 
partnera ;  either  the  partner  who  actually  makes  the  contrac  ,  or  the  whole  of  the  part* 
nera,  may  ane  each  par'7  for  hreach  of  the  contract. 


•*"l*COURT  OF  COMMON  PLEAS, 

STTTmaS  AFTER  HILAJIT  T£RM,  1824. 
BEFOBB  LOBD  QIFFOBD,  C.  J. 


HAWKINS  V.  HOWARD  &  GIBBS. 

In  aa  aetion  againaft  aminity  broken  (who  have  become  bankmpt)  for  laying  ont  the  money  of 
the  plaintiff  on  bad  seenrity,  the  solicitor  nnder  their  commission  is  compelled  to  prodnee  tiieir 
books,  onder  a  nbpccna  duen  tecum.  And  aa  entry  in  their  ledger  is  eridenoe,  though  tho 
witness  who  prodnces  i»  did  not  make  the  entry ;  and  the  solicitor  under  their  commission  ia 
eompeUed  to  produce  the  ledger  containing  tiie  account  behreen  them  and  the  person  ta 
whom  they  adTaacedthe  money,  to  show  that  they  knew  him  to  be  in  aa  insolvent  atate. 

Thb  declaration  in  this  case  stated  that  the  defendants  received  two  sums  of 
money  from  the  plaintiff;  one  a  sum  of  3000/.,  the  other  a  sum  of  1200/., 
which  they  imdertook  to  lay  out  for  him  in  the  purchase  of  life  annuities,  on 
good  security  ;  but  that  they  laid  out  the  money  in  the  purchase  of  two  annui* 
ties  granted  by  George^  Marquis  of  Blandfordy  (since  Duke  of  Marlborough^) 
on  his  persona]  security  only,  and  that  the  annuities  had  not  been  paid ;  and 
thereby  the  principal  sums  of  money  were  totally  lost.  Plea — ^The  general 
issue. 

In  support  of  this  case,  the  solicitor  to  the  assignees  under  the  commission 
of  bankrupt,  which  had  issued  against  Howard  fy  GibhSj  (who  were  annuity 
brokers,)  was  subpcDnaed  to  produce  the  books  of  Hotoard  fy  Gibba, 

Wilde,  afl  counsel  for  the  assignees,  contended,  that  the  books  ought  not  to 
be  produced,  as  the  estate  might  be  prejudiced  :  for  that  here  it  was  contended 
that  Howard  ^  Gibba  had  misapplied  the  plaintifTs  money ;  if  so,  it  was  money 
had  and  received,  and  proveable  under  the  commission. 
teAn-i  Lord  GiFFORD,  C.  J.  The  books  must  be  produced :  *as  the  entries 
-I  affect  the  very  money  in  question  in  this  transaction,  the  plaintiff  iv 
endded  to  have  them  produced. 
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A  witness  then  produced  the  books.  One  of  them  was  a  ledger  ofHouford 
^  Gibbs,  The  witness  stated,  that  he  had  never  made  any  entries  in  it ;  but 
it  was  copied  from  the  day-book. 

Lord  GiFTORD,  C.  J.  This  being  the  ledger  of  Howard  4r  Gibbtf  the 
entries  in  it  are  evidence  against  them. 

The  plaintiflfs  counsel  wished  to  turn  to  the  Marquii  of  BUmdforit 
account. 

Vaughan^  Serjt.,  contended,  that  the  Marquis  of  Blandfortfi  account  with 
Howard  ^  Gihhn  was  not  evidence. 

Lord  GiFFORD,  C.  J.  It  is  evidence  ;  because  the  plaintiff  alleges  that  the 
money  was  lost  by  being  advanced  to  the  Atarquis  for  annuities. 

The  entry  was  read.  It  gave  the  Marquis  credit  for  these  sums ;  but  he 
was  not  debited  for  the  payment  of  these  annuities. 

The  deeds,  granting  both  these  annuities,  were  proved,  and  read;  anu 
examined  copies  of  judgments,  to  the  amount  of  300,000/.,  against  the  Mat' 
quis^  were  also  put  in. 

Lord  GiFFORD,  C.  J.,  ruled,  that  there  was  no  evidence  that  the  annuities 
were  not  regularly  paid,  or  that  the  money  was  not  well  laid  out ;  for,  as  to 
the  judgments,  the  marquis  might  have  property  to  a  much  laiger  amount 

Plaintiff  nonsuited. 

*Bosanquet  and  Cross^  Serjts.,  and  Evans^  for  the  plaintiff.  r#224 

Vaughan  and  PeU^  Seijts.,  for  the  defendants.  ^ 

lAttomies — Long  and  Gibbs."] 


BEFOBE  B^HT,  O  J ,  PAJUC,  AND  BURS  OUGH,  Ja 

In  Banc. 

Bosanquett  Serjt,  now  moved  for  a  new  trial,  on  the  ground  that  there  was 
evidence  to  go  to  the  jury,  that  the  defendants  had  neglected  their  duty  towards 
Ihe  plaintiff,  and  that  the  annuities  were  of  no  value. 

The  Court  granted  a  rule  to  show  cause. 

This  rule,  however,  never  came  on  to  be  argued. 


JOHN  LENS,  Esq.,  Serjeant  at  Law,  v.  BROWN  et  al. 

Rateability  of  Serjeant't  Inn,  Chancery  Lane, 

This  was  an  action  of  trespass  against  the  defendants  (who  were  overseers 
of  the  poor  of  the  parish  of  Saint  Dunstan  in  the  Wtst^)  for  taking  the  plain- 
tiff's goods.     Plea — The  general  issue.f 

tBy  Btatuie  21  Jac.  1,  c,  12,  churchwardens,  and  other  parish  officers,  may  plead  the 
fenerai  issue,  andgiye  special  matter  in  evidence  ;  and  the  jury  must  find  for  the  defend- 
f.V  "  the  plaintiff  omits  to  prove  that  the  fact  occurred  in  the  county  where  the  venue  is 
laid :  and  if  the  defendant  obtains  a  verdict,  or  the  plaintiff  be  nonsuited,  the  defendant  is 
•ntitied  to  double  cosu.  And  churchwardens  and  overseers,  acting  under  a  justice^a  wa» 
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*The  reil  question  in  this  ease  was,  whether,  the  chambers  of  the  Judges 
and  Serjeants,  in  Serjeant^a  Jnti,  Chancery  Lane^  were  situate  within  the 
palish  of  St.  JhtntioHf  and  therefore  liable  to  contribute  to  the  poor's  rate  of 
that  parish. 

Admissions,  signed  by  tfie  attomies,  were  put  in.  By  these  the  parties  con- 
sented la  admit  &at  the  defendants  took  the  plaintiff's  goods  ;  that  the  defend- 
ants were  duly  appointed  overseers  of  the  poor  of  Si,  ihmatan^s,  and  were  so 
at  the  time  of  the  taking;  that  the  plaintiff  occupied  the  chambers,  No,  1,  Ser^ 
jetmt*i  Inn,  and  was  assessed  to  the  relief  of  the  poor  of  the  parish  of  St, 
Dwutai,  in  respect  thereof,  at  the  sum  of  11/.  10a.;  and  that  for  that  sum  the 
pRsent  distress  was  taken. 

To  proTe  Serfeant^a  Inn  out  of  the  parish  of  St,  Dunatan^  the  plaintiff^s 
ooDBsd  put  in  an  ordinance  of  the  Parliament  of  the  year  1646.  It  was  read 
bom  SeobeiTa  Coi/e^ion  (a  printed  book.)  Chapter  18th  ordained  that  the 
lands  of  all  the  bishops  should  be  sold  ;  but  this  ordinance  was  not  to  extend 
to  Strjeani*s  Inn^  where  the  Judges  resided,  which  was  stated  to  belong  to  the 
*2261  ^bis^opr^^  ^^  ^fy  •  ^^^  ^^  Judges  were  to  have  as  befors ;  but  it  was . 
-'  to  be  at  the  disposal  of  the  Parliament  afler  the  then  lease  was  expired. 
An  examined  extraet  from  the  parliamentary  survey  of  1650,  (preserved  in 
Lambeth  Palace^)  was  put  in.  It  described  the  then  state  of  the  living  of  St, 
Dunatan^a  ;  but  did  not  at  all  mention  Serjeanfa  Inn, 

The  land-tax  act,  4  Yf.ii  M.  c.  1,  «.  33,  was  read.  It  enacted,  that  in 
all  privileged  and  other  places,  whether  extrO'parochial  or  not,  assessors 
should  be  appointed,  although,  in  any  monthly  or  other  tax,  such  places  had  not 
heen  before  charged ;  and  such  assessors  should  make  assessments  under  this 
aet,  in  like  manner  as  in  any  parish,  tithing,  or  place. 

Mr.  Hewiei  produced  examined  copies  of  the  duplicate  land-tax  assessmbntst 
for  the  year  1603,  of  the  parish  of  St.  Jktnatan  in  the  Weat,  and  of  Serjeant^ a 
hn  ;  they  were  separately  assessed. 

The  defendants*  counsel  admitted  that  the  land-tax  was  still  assessed  and 
collected  in  the  same  way,  and  that  there  were  separate  assessors  and  collectors 
of  the  land-tax  for  Serjeanfa  Inn, 

The  statute  1  Geo,  4,  c.  59,  was  put  in.  It  was  a  private  act  for  uniting  the 
rectory  and  vicarage  of  St,  DunatatCa,  In  a  schedule  to  the  act,  every  house 
in  the  parish  of  ^,  Dunatan  was  enumerated.  None  of  the  chambers  of  Ser^ 
itanVa  Inn  were  included  in  the  enumeration  ;  but  the  SerjeanVa  Inn  coffee- 
Bouse,  which  is  a  part  of  SerjeanVa  Inn,  was  named  in  the  schedule  as  being 
in  the  parish  of  St,  Dunatan. 

Notice  had  been  given  to  the  defendants  to  produce  the  vestry-book  of  the 
30di  of  November,  1743. 

•2271  *They  produced  it ;  and  from  it  an  order  of  vestry  was  read.  It 
J  stated  that  a  child  had  been  dropped  in  SerjeanVa  Inn  ;  and  it  ordered 
that  the  overseer  should  not  provide  for  it,  aa  the  pariah  had  nothing  to  do 
toiih  the  poor  of  Setjeani^a  inn,  and  as  the  Inn  paid  no  poor  rates  to  the 
parish. 

rant  of  dUtrees  to  levy  a  poor's  rate,  are  within  the  protection  of  the  stat.  24  Oeo.  2,  c.  44, 
aa  to  demand  of  peruaal  and  copy  of  any  warrant,  and  alao  aa  to  the  action  bein^  com- 
menced within  six  months,  dLC.  In  order  that  an  overseer  or  other  officer  may  obtam  doa- 
ble costs,  it  is  necessary  for  his  attorney  to  get  a  certificate  from  the  Judge  who  tried  the 
cmtiee,  that  the  defendant  was  acting  in  the  execution  of  his  office  ;  but  this  certificate 
need  not  be  granted  at  the  time  of  the  trial.  Harper  y.  Carr,  7T.  R.  448.  But  it  is 
more  prvdent  to  get  the  certificate  while  the  case  is  in  the  Judge's  recollection.  It  should 
be  observed,  that  this  applies  only  to  actions  of  trespass  brought  against  churchwardens 
sad  overseers,  and  not  to  replevms.  Churchwardens  and  overseers  are  not  entitled  to 
^tiee  of  action,  aa  magistrates  and  revenue. officers  are.  See  the  notes  on  the  case  of 
Mf  V.  Edwardi,  ante  (p.  40.) 

t  Examined  copies  of  the  land-tax  assessments,  from  the  laying  on  of  the  land-tax  in 
toe  rei^  of  Willtam  the  Third,  may  be  obtained  at  the  Lord  Treasurer's  Remembrancer's 
Omee,  m  Someraet  Hoiue, 
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Mr.  Hewht  put  in  a  receipt  for  the  muntenance  of  the  child,  dated  26th  of 
Januan/t  1743.  It  was  signed  hy  the  nurse,  and  acknowledged  the  receipt  of 
the  sum  from  Serjeant  Skinner^  for  nursing  Mary  Basket.  (The  child  was  so 
called,  from  being  left  in  a  basket.)  He  also  put  in  a  receipt  from  the  paiish 
clerk  of  St,  DwuiairCiy  for  the  burial  fees  of  Miss  Mary  Basket^  also  from 
Serjeant  Skinner,  He  also  put  in  receipts  from  the  reader  and  clerk  of  the 
chapel  of  Serieani^i  Inn^  for  their  salaries. 

The  defendants'  counsel  admitted  that  there  was  a  chapel  in  Serjeani'9  bait 
and  that  there  had  been  service  there,  which  had  been  paid  for  by  the  dct- 
jeants. 

Receipts  to  the  seijeants,  for  the  maintenance  of  a  woman  sent  to  Bedlam 
from  the  Inn,  and  also  for  the  maintenance  of  a  pauper  belonging  to  the  Inn, 
were  also  put  in,  and  it  was  proved  by  witnesses,  that  there  was  a  paxish 
boundary  plate  at  each  end  of  the  Inn ;  that  funerals  from  Serjtant^s  Inn  paid 
double  fees,  as  non-parishioners  ;  that  there  were  no  pews  for  the  seijeants  in 
St.  Jhmetan^s  church ;  and  that  the  Serjeants  kept  the  gates  shut,  so  that  the 
Inn  never  was  perambulated  by  the  parish. 

From  the  cross-examination  it  appeared,  that  the  chambers  of  Mr.  Baron 
Orahanh  and  Mr.  Baron  Garraw^  were  over  the  SerjeanVe  Inn  coffee-house. 

For  the  defendants.    The  vestry  clerk  produced  the  parish  books.     From 
these  it  appeared  that  the  parish  had  annually  received  from  the  younger  judge 
of  the  Common  Pleas,  since  the  year  1615,  an  annual  pension  of  *2/.   rMog 
13«.  Ad,  (t.  e.  13«.  4d,  per  term :)  in  some  of  the  entries  it  was  stated  ^ 
to  be  **  for  the  poor.*'     This  payment  is  still  regularly  made. 

He  also  produced  a  book  called  the  Doomsday  book :  from  it  an  entry  was 
read,  dated  1650.  It  was  «*  account  of  money  received  of  the  parishioners, 
for  providing  buckets  against  fire."     To  this  the  judges  contributed  6«. 

From  a  book  called  £e  Churchwarden^ s  Ledger  was  read  a  series  of  entries, 
which  commenced  ^'Receipts  for  licenses  for  eating  flesh  in  Lent,  and  on  other 
days,  prohibited  to  the  use  of  the  poor,"t  and  contained  entries  of  6s.  Sd.,  paid 
by  Sir  JtUius  Csssar,  Master  of  the  Rolls,  Mr.  Justice  Croke,  and  Mr.  Ser- 
jeant Olanville,  for  licenses  to  eat  flesh. 

A  book  called  the  assessment  book  was  put  in.  In  it  the  landlords  and 
inhabitants  were  charged  for  a  monthly  aid  to  the  Lord  Protector.  Under  title 
^Chancery  Lane,^^  Serieants  Inn  was  mentioned  in  the  column  of  landlords ; 
but  no  one  was  inserted  as  tenant.     This  was  dated  1657. 

*In  the  rate  on  the  parish  of  St.  Dunstan^  for  a  poll  tax,  in  1677,  tmaa 
Serfeant^s  Inn  was  charged.  l 

From  the  churchwarden's  account  book  were  read,  entries  of  sums  paid  for 
underpinning  the  Chief  Justice's  pew,  and  for  cushions  for  the  judges'  pews. 

A  witness  produced  examined  copies  of  several  indictments  tried  at  the  Old 
Bailey,  in  which  Serjeant^  Inn  was  described  as  in  the  parish  of  St.  Dunstan. 
They  were  all  for  perjury,  except  one,  which  was  for  petty  larceny  .J 

t  These  licenses  for  eating  Besh  were  granted  under  the  stat.  5  EHz.  c.  5,  which  was  aa 
act  for  maintaining  and  increasing  the  nm.  By  that  statute  it  was  enactedt  that  every 
person  eating  flesh  on  a  Wedneaday,  or  otoer  6sh  da^,  should  forfeit  three  pounds,  or 
sufier  three  months*  imprisonment.  But  these  penalties  were  not  to  extend  to  persons 
licensed ;  and  for  a  license  lords  of  Parliament  and  their  wives  were  to  pay  26i.  6dr, 
knights  and  their  wives  13«.  4d.;  other  persons  6«.  6d.  to  the  poor's  box  of  their  parish ; 
and  persons  sick  were  to  be  licensed  by  the  rector,  vicar,  or  curate  of  their  parish,  and  if 
there  was  none,  by  the  curate  of  the  adjoining  parish ;  but  no  license  was  to  extend  to  the 
eating  of  beef:  and  any  person  preaching,  writing,  or  saying,  that  eating  fish  is  of  any 
necessity  to  the  saving  the  soul  of  man,  should  be  punished  as  a  spreader  of  false  news. 
This  may  seem  rather  a  singulsr  method  of  manning  the  Britiik  navy ;  but  I  take  this 
apparently  absurd  act  to  have  been  passed,  because  the  sudden  abolition  of  sia^re  days  by 
the  change  of  religion,  must  have  nearly  ruined  the  fishermen,  and  therefore  it  was  (eared 
that  they  would  ioin  the  Catholic  partv  in  disturbing  the  Government,  as  a  Catholic  Go- 
vernment would  be  more  favorable  to  tneir  vocation. 

t  These  indictments  proved  nothing,  because  perjurv  and  petty  larceny  need  not  be  laid 
m  the  parish  in  which  they  were  committed,  as  burglary,  stealing  in  a  dwelling  bouae, 

ViO«,  KlttSt. 
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Witnesses  proved  that  they  had  known  rates  constantly  paid  by  the  occupier 
of  the  Serjeant  9  Inn  coffee-house,  and  it  was  agreed  that  that  was  a  part  of 
SerjeanVa  Inn, 

Lord  GiFFORD,  C.  J.,  told  the  jury,  that  the  private  act  of  1  G.  4,  c.  59, 
deserved  great  attention,  because  it  enumerated  everv  house  in  the  parish  in  a 
schedule,  and  this  Inn  was  certainly  not  included.  However,  the  coffee-house, 
which  is  a  part  of  the  Inn,  was  included.  It  might  be  said  that  the  Inn,  beinff 
the  property  of  the  see  of  Ely^  was  exempt  from  tithes,  as  the  property  of 
Bishops  often  is.  However,  the  schedule  professed  to  enumerate  every  house 
in  the  parish.  The  conduct  of  the  parish  relative  to  the  bastard  cluld  was 
very  strong,  for  they  expressly  denied  that  they  had  any  thing  to  do  with  the 
Iim ;  and  the  paying  double  burial  fees  was  also  worth  attention ;  and  these 
circamstances  were  much  strengthened  by  the  non-payment  of  rates  for  two 
centories.  As  to  the  boundary  plates  at  each  end  of  the  Inn,  why  need  any 
be  pat  up,  if  the  whole  place  was,  as  it  was  contended  to  be,  within  the  parish, 
and  no  boundary  was  there.  The  inference  was,  that  at  one  boundary  mark 
•2301  ^^  psLrish  of  Si.  Dunetan  ended,  and  at  the  other  die  parish  began  ^agaiUf 
^  leaving  Serjeants  Inn  out  of  the  parish.  For  the  defence,  the  payment 
of  2/.  13s.  4c£  from  the  junior  judge  is  proved ;  that  seemed  to  be  a  mere  per- 
sonal due,  and  not  to  be  paid  in  respect  of  any  building.  The  entry  respecting 
fire  ladders,  it  is  said,  may  apply  to  Serjeant^s  Inn^  Fleet  Street^  and  that  may 
be  80.  The  licenses  to  eat  flesh  must  be  obtained  from  the  clergyman  of  the 
parish  where  the  P^rty  dwelt  But  there  was  nothing  to  limit  the  residence  to 
SmeanVe  Inn.  The  assessment  of  1657  did  not  appear  to  have  been  paid, 
and  therefore  was  of  no  weight     His  Lordship  left  the  case  to  the  jury. 

Verdict  for  the  defendants. 

Faughant  Serjt,  and  Tmdal^  for  the  plaintiff. 

Petf,  and  Taddy^  Seijts.,  and  Curwood^  for  the  defendant 

[Attomies — Hewlett  and  Morshed.l 


ADJOURNED  SITTINGS  IN  LONDON. 


BEFORE  LORD  CHIEF  JUSTICE  GIFFORD. 


POCOCK  V.  BILLING. 

la  an  action  on  a  bill  of  ezchenffe,  by  indorsee  against  acceptor,  the  declarations  of  a 
former  holdor  of  the  bill  are  OTidence,  if  it  can  be  shown  that  at  that  time  he  was  holder 
of  the  bill,  and  was  making  such  declarations  to  bis  own  prejudice,  and  against  bis  own 
interest. 

Action  for  a  hill  of  exchange,  brought  by  the  indorsee  against  the  acceptor. 

It  appeared  that  there  had  been  sever^  indorsements.     The  defence  was,  that 

there  was  no  consideration  for  the  bill,  or  the  indorsements,  and  that  the  whole 

»23|i  transaction  was  fraudident ;  and,  to  *show  this,  the  defendant  w^hed  to 

'■  give  in  eyidehce  a  conversation  between  a  person  named  Pywell,  who 
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was  one  of  the  indorsers,  and  the  witness,  in  which  he  stated^  that  he  gare  no 
consideration  for  the  bill,  and  received  no  money  for  his  indorsement. 

This  being  objected  to,  on  the  ground  that  a  statement  of  Pywell,  when  the 
l^intiff  was  not  present,  was  no  evidence,  and  that,  in  an  action  by  indorsee 
against  acceptor,  what  ^e  indorser  said  could  not  be  evidence  against  the 
indorsee. 

Vaugkanj  Serjt.,  argued  that  as  the  present  plaintiff,  as  indorsee,  claimed 
through  Pywdl,  what  PyweU  said  was  evidence  against  him. 

Boaanquet^  Serjt,  on  the  same  side,  contended,  that  though  this  might  be  no 
evidence  that  the  plaintiff  gave  no  consideration,  yet  it  was  evidence  that 
Pywell  neither  gave  nor  received  any. 

Lord  GiPFORD,  G.  J.  I  ^ink  that  the  declaration  of  PyunU  is  admissible, 
to  prove  that  he  gave  no  consideration  for  the  biU. 

The  evidence  was  then  received,  and  the  jury,  on  this,  and  a  good  deal  of 
other  evidence,  found  a 

Verdict  for  tiie  defendant. 

PdU  Serjt,  and  Broderickj  for  the  plaintiff. 

Faughanf  and  Boganquetf  Serjts.,  for  the  defendant. 

[Attomies — Robinson  ^  H.^  and  OrUhif.l 


BflFORE  BEST,  C.  J.,  PARK,  AND  BURROUOH,  J& 

In  Banc. 

PeU^  Serjt,  having,  in  Easter  Term,  obtained  a  rule  to  *show  cause   rcoa^ 
why  there  should  not  be  a  new  trial  in  this  case ;  it  was  now  argued  by   ■- 
Vaughan  and  BoaanqueU  Seijts.,  for  the  defendant,  and  by  Pdl  and  Wilde ^ 
Berjts.,  for  the  plaintiff. 

Best,  G.  J.,  in  directing  the  rule  to  be  made  absolute,  said — The  question  is, 
whether  the  declarations  of  a  former  holder  of  a  bill  of  exchange  are  evidence 
of  the  want  of  consideration.  I  take  it,  that  the  declarations  of  the  holder  of 
the  bill,  made  while  he  has  the  bill  in  hia  handa,  are  evidence  ;  because  at  the 
time  he  speaks  he  is  destroying  his  own  rights ;  but  if  such  person  parts  with 
the  bill  to-day,  and  to-morrow  he  says  it  was  founded  on  a  fraud,  that  declara- 
tion would  not  be  evidence.  The  present  case  seems  to  have  gone  on  this 
broad  ground,  that  the  declarations  of  any  former  holder  of  the  bill  are  evi- 
dence ;  but  I  am  clearly  of  opinion,  that  if  Pywell  had  passed  the  bill  away  at 
the  time  of  the  declaration,  what  he  says  is  not  evidence.  I  do  not  think  that 
the  rule,  which  allows  what  one  man  says  to  be  evidence  against  another,  ought 
to  be  extended ;  and  whenever  a  party  offers  the  declarations  of  a  third  person 
in  evidence,  he  must  clearly  prove  that  such  third  person  was  making  such 
declarations  against  his  own  interest,  or  they  ought  not  to  be  received. 

Rule  absolute  for  a  new  trial. 
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PECKHAM  V.  POTTER. 

Id  IB  action  by  thB  indorsM  of  a  bill  against  tbe  acceptor,  the  deolantioo  of  the  drawer 
it  admiaaible  in  evidence,  to  show  that  the  bill  waa  obtained  by  (rand*  The  plaintiff 
neat  be,  however,  ehown  to  be  in  some  way  priyy  to  the  fteud. 

Tism  was  an  action  by  the  indonee  of  a  bill  of  exehange  acaiiiBt  thd  aeceptor. 
The  bill  was  drawn  by  a  person  named  Pennei,  on  the  defendant,  payable  U> 
his  own  order,  for  300/.  at  two  months  after  date. 

M««n       *Th8  bin  was  put  in,  and  the  acceptance  and  indorsement  proved. 
-^  Notice  of  disputing  the  consideration  had  been  riven  by  the  defendantf 

Tbe  defence  was,  that  the  bill  had  been  obtained  by  fraud,  and  that  the 
defendant  was  privy  to  the  fraud. 

The  defendant's  counsel  wished  to  give  evidence  of  PmruiFM  declarations 
acbiowledging  the  fraud. 

Vaughanf  Serjt,  contended,  that  FennePa  declarations  were  not  evidence  in 
this  action. 

Lord  GiFFOBD,  G.  J.  What  Pemul  said  is  evidence^  in  Ma  ac/ton,  of  tiie 
onginal  consideration  of  the  bill ;  but  the  defendant  must  prove  that  the  plain* 
tiff  is  in  some  way  privy  to  the  fraud,  or  he  will  be  entitiea  to  a  verdict.:^ 

Evidence  was  given  to  show  that  the  defendant  was  conusant  of  the  fraud 

Verdict  for  the  defendant 
Mo^i       *Vaughan9  Serjt,  and  WUde^  for  the  plaintiff! 

^J       PeU,  Seijt,  for  tiie  defendant. 

[Attomies — haac$^  and  Wrighi.l 

t  Notice  of  a  defendant's  intention  of  disputing  the  consideration  of  a  bill  ia  often  given ; 
bat  in  point  of  law  it  makes  no  difference  in  any  case,  whether  it  is  given  or  not.  The 
plaintiff  is  in  no  case  bound  to  prove  a  consideration ;  in  an  action  on  a  bill,  &c.,  provinff 
the  aignetnree  ia  legally  enougn ;  and  if  a  defendant  has  given  no  such  notice,  it  is  stiU 
open  to  him  to  dispute  the  consideration.  The  only  use  of  such  a  notice  is,  that  if  a 
defendant  has  evidence  to  impeach  the  consideration,  and  has  given  no  such  notice,  the 
plaintiff's  counsel,  in  reply,  will  insist  that  they  could  have  proved  a  consideration,  had 
they  known  it  would  nave  been  disputed :  and,  therefore,  where  a  defendant  ia  sure 
that  thev  cannot  prove  a  consideration,  he  had  better  put  them  on  doing  it  bv  giving 
notice;  out  still,  if  he  has  given  the  notice,  the  plaintin  may  rely  on  the  formal  proofs, 
ud  leave  the  defendant  to  prove  a  want  of  consideration,  if  he  can. 

I  See  ths  caae  of  Peeecft  v.  Billing,  anpra,  page  330. 


BEFORE  MR.  JUSTICE  PARK. 


CARLISLE  et  al.,  Assignees  of  SUSSEL,  a  Bankrupt,  v.  CADY. 

If  a  bankrupt  haehed  his  certificate,  and  has  releaaed  his  assignees,  it  is  sufficient,  on  an 
objection  to  his  competency  as  a  witneae  in  an  action  by  his  assignees,  for  him  toefefe 
tiMtbe  haa  releaaed  hia  assignees,  without  producing  the  release^ 

Tbib  waa  an  action  on  several  pioniiflsory  notes,  of  which*  tiie  bankrupt  was 
pAjee.  The  defendant  pleaded  the  general  issue,  his  own  bankruptcy,  and  the 
*Mite  of  limitations. 
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To  prove  an  admission  of  the  debt  by  the  defendant,  to  take  the  case  out  of 
the  statute  of  limitations,  and  avoid  the  effect  of  the  defendant's  bankruptcy, 
the  plaintiff's  counsel  called  the  bankrupt  RtMsel;  on  the  voir  dirt  he  stated, 
that  he  had  obtained  his  certificate,  and  released  his  assignees. 

The  defendant's  counsel  caUed  for  the  production  of  the  release. 

Park,  J.  In  all  the  years  I  have  known  QuildhaU^  I  never  knew  such  a 
release  called  for.  It  is  quite  sufficient  for  the  bankrupt  to  state,  on  the  voir 
dire^  that  he  has  obtained  his  certificate,  and  released  his  assignees.  He  is  then 
a  competent  witness. 

*The  bankrupt  was  then  examined.  r«oQi« 

Verdict  for  the  plaintiff.       >•  ^^^ 

Pell,  Seijt,  for  the  plamtiff. 

Vaughanf  Seijt.,  for  the  defendant. 

Attomies — James,  and  Spencer."] 

The  rule  is,  that  on  voir  dire  the  witness  may  be  asked  the  contents  of  written  papers, 
to  show  that  he  is  incompetent,  or,  that  having  been  shown,  to  restore  him  to  his  compe> 
tency  :  and  the  reason  of  this  is,  that  an  examination  on  voir  dire  is  not  evidence  in  the 
cailse,  but  evidence  to  the  judge,  for  him  to  decide  whether  the  witness  is  competent  to 
give  evidence  in  the  cause.  In  the  case  of  Ingram  v.  Dada,  before  Lord  Ellenhorougk,  at 
(ruildhall,  which  was  an  action  by  an  administrator,  the  next  of  kin  being  calleo,  was 
objected  to  on  voir  dire,  but  was  allowed  to  say  in  re-examination  that  he  had  released. 
Freemen,  and  other  corporators,  are  allowed,  on  voir  dire,  to  say  that  they  hhve  been 
disfranchised.  But  if  the  witness  produces  the  written  paper,  which  is  suppoted  to  make 
him  incompetent,  it  ought  to  be  read  to  see  whether  he  ib  so  or  not. 


HARRISON  V.  ALLEN. 

If  goods  are  supplied  on  sale  or  return  within  a  year ;  after  the  year  is  expired,  if  the 
goods  have  not  been  returned,  the  seller  may  recover  the  price  on  a  common  count  for 
goods  sold  and  delivered,  without  any  special  count. 

This  was  an  action  for  goods  sold  and  delivered.  The  declaration  consisted 
of  the  common  money  counts,  and  no  special  count 

On  the  part  of  the  plaintiff,  it  was  proved,  that  in  the  month  of  Martha 
1818,  the  defendant  was  supplied  with  the  goods,  to  the  Talue  of  196/. ;  he 
was  to  have  them  on  sale  or  return,  and  if  he  did  not  return  them  within  the 
year,  he  was  to  pay  for  tliem  with  interest 

*More  than  a  year  had  elapsed  before  the  bringing  of  the  action.         r«QO|s 

Taddy,  Seijt.,  objected,  that  the  contract  being  special,  for  the  sale   ^ 
or  return  of  the  goods,  the  plaintiff  could  not  recover  on  the  common  count,  for 
goods  sold  and  delivered,  but  ought  to  have  declared  specially,  on  the  breach 
of  the  special  contract 

Park,  J.  When  the  time  of  credit  expired,  the  plaintiff  was  entitled  to 
bring  his  action,  and  if  the  year  elapsed,  and  the  goods  were  not  returned,  the 
price  of  them  became  a  mere  simple  debt 

Yeidict  for  the  plaintiff,  for  196/.  and  interest 

Vaughan,  Seijt,  and  Ckitty,  for  the  pUintiff. 

TWdfy,  Serjt,  for  the  defendant 

[Attomies— CbO^M,  and  Stevens  ^  Wood.'] 
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before  best,  g.  j^  and  park  and  burr0u6h,  38. 

In  Banc* 

^^^9  Seijt,  now  moved  for  a  new  trial,  on  the  ground  that  this  was  a  spe- 
dal  contract,  and  that  interest  could  not  be  recovered  on  the  common  count,  for 
goods  sold  and  delivered,  and  cited  the  case  of  Gordon  v.  Swan^  12  East,  419. 

Best,  G.  J.     The  Court  cannot,  in  this  case,  grant  a  new  trial,  because 
sabstantial  justice  has  been  done,     llie  only  rule  the  Court  could  grant,  would 
*2371  ^  ^  reduce  *the  verdict  to  the  amount  of  the  debt,  without  interest ; 
^  but  as  that  would  only  lead  to  the  bringing  another  action  for  the  inte- 
rest, the  Court,  in  mercy  to  sdl  parties,  must  refuse  that  rule. 

The  other  judges  concurred. 

Rule  refused. 

The  caMS  of  Leedt  v.  Bumnot,  12  East,  1 ;  Musten  v.  Prtfe,  4  East,  147 ;  GortUm  v. 
Swann,  12  East,  419 ;  Slack  v.  Lowell^  3  Taunt.  157,  go  to  show,  that  if  foods  are  sold 
on  credit,  a  plaintiff  may  recover  on  the  common  count  for  goods  sold,  when  the  credit 
has  expired.  But  it  is  much  more  prudent  to  add  one  or  more  special  counts  on  the  con> 
tract,  as  it  was ;  for,  in  Gordon  ▼.  Swmn,  the  jury  had  not  given  interest  from  the  time 
when  the  credit  expired,  and  the  Court  would  not  disturb  the  finding  of  the  jury,  and 
lefoaed  a  motion  for  a  new  trial. 


MILLER  V.  WARRE. 

A  ship  going  from  London  to  Grenada,  and  back,  having  been  forty-eight  hours  in  a  port 
in  Grenada,  has  concluded  her  outward  voyage.  If  she  goes  afterwards  to  other  ports 
io  the  seme  island,  to  deliver  outward  cargo,  and  receive  contracts  for  homeward  freight, 
and  so  is  lost,  this  is  a  loss  on  her  homeward  voyage.  A  ship-owner  who  has  entered 
into  contracts  for  freight  has  an  insurable  interest  m  the  freight,  though  the  contracts 
are  not  in  writing.  Ifa  bill  of  exceptions  is  tendered  to  a  judge,  the  facts  still  go  to  the 
jury,  but  a  demurrer  to  evidence  stpps  the  case. 

AssiTHPsiT,  on  a  policy  of  insurance  on  the  ship  Aurora  and  her  freight,  at 
sod  from  Grenada  to  £ondon^  with  leave  to  call  at  all,  or  any  of  the  West 
India  Islands. 

The  loss  was  by  perils  of  the  seas. 

The  ship  had  sailed  on  her  outward  voyage,  with  stores  for  dififerent  estates 
in  that  island,  but  the  defendant  had  not  insured  her  on  that  voyage. 

On  the  16th  of  January^  1823,  the  ship  arrived,  after  her  outward  voyage, 

at  Grand  Mai  Bay,  in  the  island  of  Grenada,  and  there  delivered  part  of  her 

*2381  ^^^^^^^  caigo,  and  remained  forty-eight  hours  ;  she  then  proceeded  to 

-■   different  *bays  in  that  island,  and  delivered  other  parts  of  her  outward 

caigo. 

At  each  of  these  bayv,  the  captain  entered  into  verbal  contracts  with  the 
agents  of  different  estates,  for  them  to  ship  sugars  on  board  the  Aurora,  on  her 
voyage  home ;  and  the  quantity  each  agreed  to  ship  he  entered  in  a  book. 
The  ship  then  proceeded  to  QremnUe  Bay,  to  deliver  the  residue  of  her  out- 
ward caiffo,  and  on  entering  that  Bay  was  totally  lost  None  of  the  homeward 
caigo  had  been  taken  on  board. 

For  the  plaintiff,  it  was  contended,  that  the  outward  voyage  was  terminated 
by  her  atavine  forty-eight  hours  in  Grand  Mai  Bay  ;  and  that,  as  soon  as  she 
«  Qnmd  Mai  Bayt  the  homeward  voyage  commencedt  and  the  homeward 
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policy  of  the  ship  attached ;  and  as  to  the  freight,  as  contracts  were  made  for 
the  sending  of  the  sugars,  the  plaintiff  had  an  insiurable  interest  in  such  freight 
and  could  recover  for  it  on  this  policy,  though  none  of  the  sugars  had  been 
actually  put  on  board. 

For  the  defendant,  it  was  uiged,  that  if  the  outward  voyage  had  ended  at 
Grand  Mai  Bay,  the  ship's  going  to  the  different  ports  to  deliver  outward 
cargo,  was  no  prosecution  of  the  homeward  voyage,  and  was,  therefore,  a  devia- 
tion. And  as  to  the  freight,  there  was  no  written  contract  to  oblige  the  agents 
of  the  estates  to  send  a  particular  quantity  of  sugar ;  it  was  a  mere  under- 
standing between  them  and  the  captain,  that  they  were  likely  to  have  those 
quantities  of  sugar  to  be  put  on  board  his  ship. 

Park,  J.  I  am  clearly  of  opinion,  that  in  this  case  there  was  no  deviation ; 
the  outward  voyage  of  Uie  ship  had  ended  by  her  being  forty-eight  hours  in 
Grofid  Mai  Bay,  and  she  proceeded  to  the  other  Bays,  not  only  to  deliver  the 
remainder  of  the  outward  cargo,  but  to  get  contracts  for  *her  homeward 


cargo ;  in  fact,  these  ships  always  go  from  port  to  port  in  the  West 
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India  islands.  In  the  case  of  Camden  v.  Cowley,  I  Bl.  418,  the  ship  was 
lost  in  going  from  port  to  port,  to  deliver  her  cargo.  Lord  Mansfield,  at  first, 
held  it  was  a  deviation,  but  the  Court  above  were  of  a  different  opinion,  and 
other  cases  have  followed  on  the  same  principle.! 

As  to  the  freight,  the  cases  have  decided,  that  if  there  is  a  contract  for 
freight,  the  underwriter  is  liable,  and  I  think  a  written  contract  is  by  no  means 
necessary.:^ 

Vaughan,  Serjt,  tendered  a  bill  of  exceptions,  as  to  the  supposed  deviation. 

Taddy,  Seijt,  contended,  that  a  bill  of  exceptions  stopped  the  case  from 
going  to  the  jury. 

Park,  J.  On  a  bill  of  exceptions,  the  case  always  goes  *to  the  jury ;  rMin 
but,  on  a  demurrer  to  evidence,  it  is  otherwise. §  I- 

Verdict  for  the  plaintiff,  damages,  195/. 

PeU,  Bosanquet,  Serits.,  Camphelt,  and  Wilde,  for  the  plaintiff. 

Vaughanf  and  Today,  Seijts.,  for  the  defendant. 

[Attomies — ^lliston  and  H,,  and  Lavie.] 

t  The  case  of  Cruiekahank  v.  Janfen^  2  Taunt.  301,  decides,  that  a  ship  insured  at  tnd 
from  Jamaica  to  London^  may  go  from  port  to  port,  in  Jamaica,  withoat  beinff  guilty  of  t 
deviation.  Leigh y.  Mather,  1  Esp.  412,  decides,  that  where  a  ship  is  insured  to  an  island 
eenerally,  the  policy  determines  by  her  being  twenty-four  hours  in  any  port  of  that  island. 
The  cases  of  Hammond  v.  Reed,  4  B.  &  A.  72,  and  Solly  v.  Whitmore,  5  B.  &  A.  45, 
decide,  that  if  a  ship  touches  at  a  place  for  any  purpose,  unconnected  with  her  voyage,  it 
is  a  deviation,  though  by  the  terms  of  the  policy  she  has  leave  to  touch  there. 

t  In  Montgomery  v.  Egginton,  3  T.  R.  362,  it  was  held,  that  where  by  the  loss  of  the 
ship  the  freight  insured  was  totally  lost,  the  party  was  entitled  to  recover  the  whole 
amount,  though  only  part  of  the  goods  were  on  board,  the  rest  belne  ready  to  be  put  oa 
board ;  and  in  Patrick  v.  Eamei,  3  Camp.  442,  Lord  Ellenborough  laid  down,  that  if  a 
contract  be  proved,  for  supplying  the  ship  with  a  full  cargo,  at  a  stipulated  rate  of  freight, 
and  by  some  event  the  assured  had  been  deprived  of  a  profit  they  must  otherwise  have 
certainly  received,  they  would  have  a  right  to  resort  to  the  underwriters  for  a  full  indem« 
nity.  "  Nor  should  I,'^  said  his  lordship,  "  have  considered  it  material,  whether  that  con* 
tract  was,  or  was  not,  under  seal,  or  whether  it  was  written,  or  merely  verbal.*' 

^  A  bill  of  exceptions  may  be  tendered  in  any  civil  case,  where  a  party  is  dissatisfied 
with  the  ruling  of  the  judge  at  the  trial,  or  of  the  judges  if  the  trial  is  at  bar.     It  cannot 
be  tendered  at  the  quarter  sessions.    The  use  of  it  is,  to  put  on  the  record  the  opinion  of 
the  judge,  so  that  such  opinion  maj  be  considered  in  courts  of  error,  to  which  the  record 
maybe  removed.    Bills  of  exceptions  are  founded  on  the  statute  13  Ed.  1,  e.  31,  which 
enacts,  that  "  if  one  impleaded  before  any  of  the  justices,  aUege  an  exception,  praying 
that  the  juatices  will  allow  it,  and  they  will  not,  and  if  he  write  the  exception,  and  desire 
the  iustices  to  put  their  seals  to  it,  the  justices  shall  do  so,  and  if  one  will  not,  another 
shall."    Demurrers  to  evidence  may  be  put  in,  at  niti  print,  where  the  counsel  of  one 
party  considers  that  the  evidence  adduced  by  the  opposite  party  does  not  prov«  the  iasa* 
on  the  record.    But  by  demurring  to  the  evidence,  the  party  admits,  that  all  that  the  wit- 
nesses have  said  is  true.    The  case  of  Wright  v.  Paul  Pindar,  Alleyn,  18,  and  Style,  22, 
34,  deeides,  that  in  demurring  to  evidence,  the  party  admits  all  the  facts  to  be  aa  proved 
bf  th»  eridonce  he  daraura  toj  tad  ia  Coektadge  v.  Fa»§kam,  Doug.  114,  Lord  Mmm^^Uid 
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hj§  down,  that  by  demnrring  to  evidence,  the  party  admits  every  fact  that  the  jury  coH4d 

iow/MfiJupon  tnat  evidence ;  and  in  Baker* g  case,  5  Rep.  104,  it  ia  laid  down,  that  if 

eTideoee  in  a  suit  by  the  king  be  demurred  to  by  the  defendant,  the  king's  counsel  ia  not 

boond  to  join  in  demurrer,  but  the  jury  ought  to  find  the  special  matter :  and  in  Worelty 

i.FUiiUr^  2  Roll.  Rep.  119,  the  court  overruled  the  demurrer,  and  left  the  case  to  the. 

jury.   From  thit,  it  seems,  that  a  judge  at  nisi  priui,  mi^ht,  if  he  thought  the  case 

elsar,  overrule  the  demurrer  to  evidence.    In  giving  the  opinions  of  the  judges  in  the 

House  of  Lords,  in  the  case  of  Gibeon  ((•  Joknfon  v.  Hunter,  2  H.  B.  205,  Eyre,  C.  J^ 

ttyi,  that  there  ia  a  good  deal  of  confusion,  with  respet^t  to  a  demurrer  upon  evidence. 

tiia  B  bill  of  exceptions ;  the  distinct  lines  of  each  not  havins  been  kept  apart  so  much  as 

thejr ought  to  have  been;  and  in  the  very  recent  case  of  Bulkley  v.  Butler,  K.  B.,  Jam. 

15, 1824,  before  the  judges  in  banc,  sitting  under  the  king's  warrant,  Beit,  J.,  in  a  very 

eliborate  judgment  on  that  caae,  said :  Lord  Chief  Juatice  Eyre  expressed  doubts,  aa  to 

what  were  the  offices  of  bills  of  exceptions,  and  demurrers  to  evidence.    That  learned 

jod^e  then  ajrake  of  eleven  of  the  judges  in  the  House  of  Lords.    It  would,  therefore,  be 

preramption  in  me  to  attempt  to  define  them.   Bills  of  exceptions  are  founded  on  a  atatnto 

which  ought  to  have  a  most  liberal  conatruction.  The  atatute  clearlv  appliea  to  challengea 

ef  jarora,  and  to  evidence,  where  the  objection  to  the  jnrora  or  the  evidence,  has  beea 

Sferruled.    And  I  think  it  oueht  to  be  extended  to  caaes  where  evidence  ia  improperly 

•dmitted.    A  demurrer  to  evidence  stops  the  caae  from  going  to  the  jury ;  but,  on  a  biU 

of  eioeptiooa,  the  case  atili  goes  to  the  jury. 


•Wl]  ♦RICHARDSON  v.  MELLISH. 

A  book  kept  at  the  India  Houee,  from  returns  given  in  on  oath  under  the  stat  53  G,  3,  c 
)55,  of  the  namber  of  paasengers  going  on  ^ard  India  ahips,  is  evidence.  An  a^ree* 
meat  between  an  Etut  India  ship  owner  and  one  of  his  captains,  for  that  captain  to 
txchaag;e  commanda  with  another  captain,  is  not  illegal ;  ancl  such  an  exchange  of  com* 
maods,  is  a  sulficient  consideration  for  either  party,  in  an  action  on  other  terms  of  such 
an  agreement.  The  stat.  49  Geo,  3,  e.  126,  relative  to  the  sale  of  offices  under  the  Ea$i 
India  Company,  applies  onljr  to  their  public  offices,  and  not  to  the  commands  of  their 
■hips;  these  being  merely  in  their  trade,  as  merchants. — Per  Burrougk,  J. 

TsB  plaintiff  in  this  cause  had  been  captain  of  the  East  India  ship  Minerva^ 
viiieh  was  purchased  by  the  defendant  and  others,  his  co-owners,  of  Messrs. 
Snnih  4*  Co.  The  de&ndant,  wishing  his  nephew,  Captain  Mills,  to  have  the 
eozzunand  of  the  Minerva^  entered  into  an  agreement  with  ihe  plaintiff  to  the 
following  effect  :-— 

"  It  is  this  day  agreed  between  fVUliam  Mellish,  Esq.,  and  Captain  George 
Richardson^  that  provided  William  Melliah  shall  purchase  the  Minerva^  and 
the  East  India  Company  consent,  George  Richardson  will  give  up  the  com* 
ffland  to  Captain  Mills^  and  Mr.  Mellish  to  give  Captain  Ricnardson  the  com- 
mand of  the  Marquis  of  Ely  ;  but  if  Captain  Mills  should  die,  or  give  up  the 
*2421  ^Qim^Q^'  ^^  ^  agreed  that  Captain  Richardson  shall  ^resume  the  com- 
-■  mand  of  the  Minerva,  And  it  is  further  agreed,  that  this  shall  onlj 
relate  to  the  fonr  remaining  voyages." 

The  Minerva  had  been  originally  chartered  by  Messrs.  Smilh  to  the  East 
India  Company  for  six  voyages,  four  of  which  only  remained  to  be  performed 
at  the  time  of  the  purchase  by  the  defendant,  and  of  the  agreement  above 
atated. 

Previous  to  this  time,  Captain  Mills  had  commanded  the  Marquis  of  Ely* 

According  to  this  agreement.  Captains  Richardson  and  Mills  exchaged  ships, 
with  the  consent  of  the  East  India  Company,  who,  however,  never  knew  the 
terms  of  this  baigain :  and  soon  ailer  this,  the  Marquis  of  Ely  was  ordered  on 
a  voyage  to  China,  direct,  which  is  considered  a  bad  voyage,  and  the  plaintiff 
tpplied  to  the  defendant  to  get  it  changed  to  a  voyage  to  China  and  SL  Hdena, 
which  ia  a  much  better  voyage.    This  the  defendant  did,  and  it  was  contended 
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tHat  the  plaintiff  at  this  time  gave  up  this  agreement ;  but  evidenct  was  also 
given  to  show  that  the  defendant  considered  it  as  continuing. 

1  After  two  voyages  in  the  Minerva^  Captain  Millt  died,  leaving  two  of  the 
**i:emaining  four  voyages"  (mentioned  in  the  agreement)  still  to  be  performed. 
The  plaintiff  then  applied  to  the  defendant  for  the  command  of  the  Aftnerva, 
which  was  refused  him.  He  had  previously  become  bankrupt,  but  the  defend- 
ant did  not  give  that  as  the  reason  of  his  refusal ;  but  said,  that  the  agreement 
Was  'given  up.  Afler  one  more  voyage,  (that  is,  the  third  afler  the  agree- 
ment,) the  defendant,  it  appeared,  had  entered  into  a  contract  to  seU  the  ship 
Minerva;  and  the  plaintiff  brought  the  present  action  for  breach  of  the  agree- 
mfinu 

i  It  appeared  that,  originally,  the  agreement  was  of  two  parts ;  and  that  the 
plaintiff  had  one,  and  the  defendant  the  other;  but  at  the  time  the  defendant 
ffOt  the  voyage  *of  the  Marquis  of  Ely  changed,  the  plaintiff  gave  him  rs243 
his.  part  of  the  agreement — (as  one  party  contended,  by  way  of  cancel-  *- 
lation;  and  as  contended  by  the  other  party,  only  for  safe  custody.)  The  plain- 
tiff had  given  the  defendant  notice  to  produce  this,  and  also  the  other  part. 
The  former,  it  appeared,  had  been  accidentally  burned,  but  the  latter  was  pro- 
duced in  pursuance  of  the  notice.  It  was  read,  and  evidence  given  of  the  factsi 
to  prove  a  breach  of  it,  as  before  stated. 

To  prove  the  loss  of  the  plaintiff,  several  East  India  captains  stated  that  the 
voyages  were  worth  from  5000  to  7000/.  each  to  the  captain,  by  reason  of  his 
passengers  and  private  trade.  And  a  book,  kept  at  the  India  House,  containing 
the  number  of  passengers  sworn  to  by  the  captains,  under  the  statute  53  Geo* 
3,  c.  155,  8,  15,  16,  was  produced,  to  show  what  number  of  passengers  had 
gone  on  board  tiie  Minerva  on  the  third  voyage  after  the  agreement. 

The  admissibility  of  this  book  was  objected  to,  on  the  ground  of  its  being  a 
book  kept  only  for  a  particular  specific  purpose,  and  therefore  not  evidence. 

Lord  GiFFORD,  C.  J.,  admitted  it,  because  it  was  a  public  book,  kept  by  the 
authority  of  an  act  of  Parliament 

The  principal  ground  of  defence  insisted  on  at  the  trial  was,  that  the  agree- 
ment had  been  given  up  by  the  plaintiff;  and  evidence  was  adduced  to  show 
that  fact.  The  defendant  s  counsel  also  contended,  that  this  agreement  was 
void  under  the  by-laws  of  the  East  India  Company j  by  one  of  which,  chap. 
13|  s.  11,  it  is  ordained,  that  no  owner  or  part  owner  of  any  ship  shall  take 
any  consideration,  or  make  any  contract  for  any  consideration,  for  the  appoint- 
ing of  any  person  to  the  command  of  such  ship ;  and  if  he  does,  such  owner 
or  part  owner  shall  forfeit  *double  the  amount  of  such  consideration,  and  r«o44 
his  or  their  ship  be  discharged.'*  '■ 

Lord  GiFFORD,  C.  J.,  intimated,  that  points  of  this  sort  had  better  be  dis- 
cussed in  another  stage  of  the  cause ;  and  left  it  to  the  jury  to  say  whether 
the  agreement  had  been  given  up  :  and  if  they  thought  it  had  not,  they  would 
find  a  verdict  for  the  value  of  the  two  voyages  which  remained  on  the  death 
of  Captain  MiUs. 

Verdict  for  the  plaintifi^— Damages  7500/1 


BEFOKE  BEST,  O.  J^  PARK,  AND  BURROUGH,  J& 

In  Banc. 

In  the  ensuinff  Easter  Term,  Pell^  Serjt,  obtHine4  a  rule  nm  for  a  new 
xn&x  aneatiog  u*e  judgment 
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This  nile  now  coming  on  to  be  argued,  the  Court  called  on  the  defendant's 
eoimsel  to  aujiport  the  rule.    And 

Pett,  Lawet,  and  FFUde^  Serjts.,  contended  there  ought  to  be  a  new  trial :— • 
Ist.  Because  the  jury  had  given  damages  for  the  loss  of  the  two  voyages  which 
were  to  come  after  the  death  of  Captain  Milb ;  whereas  they  ought  only  to 
have  given  damages  for  that  one  subsequent  voyage  which  had  been  actually 
made.  * 

2d.  That  the  book  containing  the  number  of  passengers  was  not  admissible 
in  evideuce. 
3d.  That  the  agreement  was  iUegaL 
'4tfa.  That  there  was  no  consideration  for  the  agreement. 
On  the  first  point  they  argued,  that  the  jury  could  not  give  damages  for  the 
ti^o  voyages ;  because,  as  one  of  them  remained  now  to  be  made,  circum« 
stances  might  still  happen  to  prevent  the  possibility  of  the  last  voyajre  being 
Mjo  *made  at  all : — such  as,  the  loss  of  the  ship,  or  the  plaintiff's  death 
^  before  that  voyage,  or  his  declining  to  go  on  it,  or  the'  defendant  might 
f till  appoint  him  for  that  voyage  ;  and,  therefore,  the  defendant  had  only  brolnn 
the  agreement  by  not  sending  him  on  that  voyage ;  and,  consequendy,  all 
the  injury  he  had  sustained,  and  all  that  he  might  sustain,  was  the  loss  of  that 
one  voyage  only :  and  as  the  captain  is  appointed  separately  for  each  voyage, 
each  omission  to  appoint  is  a  separate  breach ;  and  if  the  plaintiff  had  intsnaed 
to  sue  for  the  two  breaches  in  one  action,  he  should  have  stayed  till  the  last  of 
the  voyages  was  complete. 

On  the  second  point  they  argued,  that  as  the  book  is  kept  under  the  act  of 
parliament  for  a  specific  purpose,  when  that  purpose  was  answered  the  book 
was  of  no  further  use,  and  had  no  reference  to  these  parties  or  to  this  dispute 
between  them. 

As  to  the  third  point,  the  ill^^ty  of  the  agreement,  it  was  urged,  that  this 
sort  of  bargain  was  a  fraud  on  the  East  India  Company  and  on  the  other 
owners,  for  they  were  entitied  to  the  fair  unbiassed  choice  by  the  defendant; 
and  if  he  appoints  for  a  pecuniary  or  other  consideration,  tiiey  are  injured, 
because  he  does  not  appoint  the  person  he  would,  if  no  consideration  passed  { 
and  tiiey  cited  Card  v.  Hope^  3  Dow.  ic  Ry. :  and  by  the  statute  49  Geo,  3,  e. 
12d,  the  provisions  of  the  stat.  5  &  6  jSdw.  6,  c.  16,  are  extended  to  **all 
offices,  commissions,  places,  and  employments,  belonging  to  or  under  the 
appointment  or  control  of  the  united  Company  of  Merchants  of  England  trad- 
ing to  the  East  Indies;*^  and  by  the  earlier  statute,  any  person  who  shall 
make  any  promise,  agreement,  bond,  or  assurance,  for  any  money,  reward,  or 
fee,  in  respect  of  the  sale  of  any  office,  shall  be  disabled  from  holding  the 
office  ;  and  the  words  of  the  last  statute  are  quite  large  enough  to  take  in  the 
commands  of  the  East  India  Company^ s  ships. 

«24g-|  On  the  fourth  point  it  was  contended,  that  there  was  no  ^considera- 
-'  tion  for  this  agreement ;  because,  when  the  defendant  bought  the  ship, 
he  had  a  right  to  tura  out  the  plaintiff  and  appoint  another  captain :  the  plain* 
tiff's  consent  was  not  required  for  the  appointment  of  Captain  Mills^  and, 
therefore,  he  merely  consented  to  what  he  had  no  power  to  hinder. 

Best,  C.  J.  On  the  first  point  I  am  clearly  of  opinion,  that  the  jury  might  ; 
give  damages  for  the  loss  of  both  voyages ;  for  when  the  defendant  broke  the 
agreement,  by  sending  out  another  captain,  it  was  manifest  he  did  not  mean  to 
abide  by  it,  and,  therefore,  the  jury  were  right  in  giving  damages  for  the 
breach  of  the  whole  agreement :  if  they  were  not  so,  the  number  of  actions 
would  be  infinite. 

As  to  the  second  point,  I  think  the  book  clearly  admissible.  It  is  a  public 
document*  made  from  returns  on  oath,  given  in  under  an  act  of  parliament ;  and 
it  evidence,  the  same  as  the  bookii  of  me  Bank  and  other  public  books. 

It  appears  to  me,  on  the  third  point,  there  is  no  ground  for  saying  there  was 
amy  fiand  on  the  East  India  Company  ;  for  they  knew  of  the  exchange,  and 
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Ihe  aeta  of  parliament  relate  only  to  money  or  direct  emolument,  and  not  to 
eichanges  like  the  present. 

Aa  to  the  last  point,  I  think  that  unless  it  clearly  appears  on  the  record  that 
there  was  no  consideration,  we  should  be  bound  to  presume  in  favor  of  the 
consideration,  after  verdict ;  but  this  mutual  exchange,  if  it  is  not  illegal,  is  an 
abundant  consideration. 

Park,  J.,  observed,  that  the  book  was  clearly  evidence  as  a  public  docii* 
ment';  and  that  the  jury  were  right  in  giving  damages  for  the  two  voyages. 

BuRROUGH,  J.  If  there  is  something  to  be  done  on  one  side,  and  something 
on  the  other,  it  has  always  been  held,  that  this  is  a  sufficient  consideration  to 
support  a  ^promise.  I  think  also,  that  the  statute  49  Geo.  3,  applies  r^oM 
only  to  the  public  situations  and  offices  under  the  Company,  and  not  to  ■- 
the  commands  of  their  ships,  which  are  merely  in  their  trade  as  merchants. 
As  to  the  damages,  the  agreement  is  for  four  voyages ;  and  the  defendant,  by 
disposing  of  the  ship,  has  put  it  out  of  his  power  to  perform  the  rest  of  the 
bargain. 

Rule  discharged. 

Vaughan,  and  Bonanqiut^  Serjts.,  for  the  plaintifT. 

Peff,  Lawe$9  and  JFilde^  Seijts.,  for  the  defendant. 

[Attomies— 5^i0ome  ^  Co.f  and  Sireet  4*  Co*'] 


GIBSON  V.  MINET  et  al. 

If  H  person  direct  his  banker  to  hold  a  sam  of  money  at  the  dispotal  of  a  third  person,  the 
party  so  ordering  may  countermand  his  order  at  any  time  before  the  banker  has  paid 
\he  money  to  sucn  third  person,  or  entered  into  some  equivalent  arrangement  with  nim, 
mcompatible  with  a  countermand  of  the  order. 

AssuMPsrr  for  money  had  and  received.  The  plaintiff  was  a  merchant*  at 
Cork^  who  kept  cash  with  the  defendants,  who  were  bankers  in  London  $  and 
the  question  was,  whether  a  sum  of  400/.  in  the  defendants'  hands,  belonged 
to  the  plaintiff,  or  to  Messrs.  Mintor  if  Co,  From  the  admissions  in  the 
cause,  it  appeared,  that  in  the  month  of  May^  1822,  the  plaintiff's  balance  in 
the  defendants'  hands,  was  543/.  7«.  10(/.,  and  Uiat,  on  the  8th  of  May^  1822, 
he  wrote  to  the  defendants  the  following  letter,  (which  was  delivered'  to  them 
by  Mr.  Mnior,  on  the  13th  of /ti/y,  1822.) 

**Waterford,  8th Vti/y,  1»22. 
^  Messrs.  Minei  ^  Stride. 

*•  Gendemen, 

**  I  request  you   to  hold  over  four  hondred 
pounds,  from  my  private  account,  to  the  ditpoiol  of./.  Mintor  ^  Co. 

"  fVm.  Gibson:* 

*Soon  after  the  receipt  of  this  letter,  one  of  the  defendants  wrote  with  rMwo 
a  pencil  on  the  debit  side  of  the  plaintiff's  account,  in  their  ledger —  l^^^ 
•«  By  Mr.  Gibson*  $  letter,  of  8th  Jtdy,  1822,  400/.  is  to  be  held  at  the  disposal 
pf  Messrs.  Mintor  4*  Co" 

On  the  18th  ot  March,  1823,  the  plaintiff  wrote  to  the  defendants,  that  tha 
400/.  was  only  at  Messrs.  Mintor^s  disposal,  to  answer  any  losses  that  might 
have  occurred  in  a  speculation,  which  had  turned  out  successful ;  and«  there- 
fore, desired  they  would  hold  ^e  money  to  his  (the  plaintiff's)  use. 
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On  the  3d  of  JSlprilj  1823,  the  defendants  received  a  letter  from  Messrs. 
MmtOff  desiring  that  the  money  should  be  still  held  at  their  disposal. 

On  the  9th  of  JSpril^  1823,  entries  were  made  in  the  defendants*  books* 
debiting  the  plaintiff,  and  giving  credit  to  Messrs.  MiarUor  for  this  sum. 

And  on  the  9th  of  Apm^  1823,  the  defendants  wrote  to  the  plaintiff  (enclosing 
sn  extract  of  the  letter  of  Messrs.  Mintor^  dated  April  2d,  1823)  in  the  fol- 
lowing terms: 

«<  London,  AprU  9th,  1823. 
•«Mr.  Wm.  Gibson^ 

"Sir, 

*'  We  sent  to  our  friend,  Mr.  Ifm/or,  a  copy  of  your 
letter,  of  18th  March,  and  having  received  his  answer,  we  hasten  to  transmit 
you  the  annexed  extract,  according  to  which,  wc  now  transfer  from  your 
account,  the  400/.  you  directed  to  be  held  at  his  disposaL 

"  We  are,  dDc., 

**mMt  4-  Stridtr , 

In  addition  to  this,  a  witness  for  the  defendants  proved,  that  when  Mr. 
ABntor  delivered  the  first  letter,  Mr.  Stride  asked  him  if  he  would  have  tht 
money  ;  he  said  No,  I  only  wish  it  to  be  held  at  my  disposal ;  and  Mr.  S^rid$ 
said  it  should  be  so. 

M4Q*i  *0n  the  part  of  the  plaintiff,  it  was  contended,  that  the  bankers  not 
-^  having  paid  over,  or  transferred,  the  money  to  Messrs.  Mintor,  and  as 
Qo  transfer  was  made  till  the  9di  of  April,  1823,  the  plaintiff  might  revoke  his 
order,  and  have  the  money  held  to  his  use ;  and  cited  WUHams  v.  Everett, 
14  Ea.  582. 

The  defendants'  counsel  contended,  that  the  defendants  agreeing  with  Mintor 
to  hold  the  money  for  him,  was  such  a  transfer,  as  put  it  out  of  the  plaintiff's 
power  to  countermand  his  order. 

Lord  OiFFORD,  G.  J.  The  only  question  is,  whether  Mintor  asked  th» 
bankers,  at  the  time  of  delivering  the  order,  to  hold  the  money  absolutely  for 
him,  or  whether  he  only  desired  them  to  hold  it  at  his  disposal,  in  case  he 
should  want  it  for  the  purposes  of  the  speculation,  in  which  the  plaintiff  and 
himself  were  engaged.  If  the  latter  were  the  case,  the  plaintiff  is  entided  to 
recover. 

Verdict  for  the  plamtiff,  for  400/. 

Vaughan,  Serjt.,  for  the  plaintiff. 

Pell,  Seijt.,  and  F.  Pollock,  for  the  defendant. 

[Attomies — Holt,  and  Dawee  fr  Chatfidd.^ 


BEFOKB  BEST,  C.  J.,  PARK  AND  BURROUQH,  J& 

In  Banc. 

Pdl  now  moved  for  a  new  trial,  on  the  grounds  which  were  urged  at  tlie 
trial. 

Best,  C.  J.  I  concur  with  the  opinions  of  the  judges  in  the  case  of  fFi7- 
Sama  v.  Everett;  and  the  whole  question  is,  whether  at  the  time  when  the 
•2507  BM)ney  was  ^transferred  to  Mintor,  he  was  in  the  first  instance  asked, 
•1  if  he  would  have  the  money  ;  he  says  ••  no,  hold  it  at  my  disposal." 
Tliat  is  certainly  not  a  paying  over  by  the  bankers ;  and  after  the  countermand 
they  say,  *•  wt  now  transfer  to  Mr.  mititor,**  and  then  enter  the  transfer  in 
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tiieir  books.     If,  while  the  authority  remained,  Mintor  had  drawn  the  money 
out,  the  plaintiflf  would  have  been  bound,  but  before  that  was  done,  the  order 
might  be  legally  countermanded. 
Fark  and  Bubbouob^  Js.,  concurred. 

Rule  refused. 

In  the  case  of  WUlianu  r.  Everett  and  Othere,  14  East,  582,  a  person  named  KeUfh^A 
remitted  bills  to  the  defendants,  for  them  to  pay  3002.  to  the  plaintiff,  and  various  other 
•nms  to  other  persons.  The  defendants  received  the  money  on  the  bills ;  but,  when  called 
upon,  refused  to  pajr  over  the  3002.  to  the  plaintiff.  The  Court  held,  that  under  these  circam- 
stances,  the  plaintiff  could  not  maintain  any  action  for  money  had  and  received,  affsiost 
the  defendants,  there  being  no  privity  of  contract,  express  or  implied,  between  tnem: 
Lord  EUenhorougk  ssyinc,  "  by  the  act  of  receiving  the  bill,  the  defendants  agree  to  hold 
its  contents,  when  paid,  Tor  the  remittor.  The  remittor  may  give  and  countermand  his 
directions,  as  often  as  he  pleases,  and  the  persons  to  whom  it  was  remitted,  may  hold  the 
bill,  or  its  amount,  for  the  use  of  the  remittor  himself;  until  hj/  tome  engagement  entered 
into  by  themMelveSf  with  the  penon  who  ie  the  ehjeet  of  the  remUtaneet  they  have  precluded 
themselvee  from  eo  doing,  and  have  appropriated  the  remittance  to  the  uee  of  euch  pereon. 
Afteir  Bueh  a  cireumttanee,  they  cannot  retract  the  content  thry  have  once  given,  but  are 
boimd  to  hold  it  for  the  use  of  the  appointee." 
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COURT  OF  KING'S  BENCH. 

SITTINGS  IN  MIDDLESEX,  IN  EASTER  TERM,  1824 
BEFORE  MR.  JUSTICE  LITTLEDALE, 
(Who  sat  for  the  Lord  ChitfJmtice.) 


MAYOR  V.  HUMPHRIES. 

h  an  action  by  a  paasengrer  in  a  coach  against  tlie  owner  for  an  injury  done  him  by  tha 
coach  overtarning  ;  if  the  declaration  states  that  the  serTants  of  the  defendant  negli- 
gently **  drove t  conducted,  and  managed,  the  coach,"  the  plaintiff  cannot  recover,  if  tha 
negligence  waa  in  sending  out  an  insufficient  coach. 

The  declaration  stated,  that  the  defendant  was  before  and  at  the  time,  ^c, 
owner  of  a  certain  stage  coach ;  and  that  he,  in  consideration,  &c.,  undertook, 
A;c.,  to  carry  the  plaintiff  safely ;  that  the  plaintiff,  confiding,  &c.,  did  go  by 
the  coach,  and  that  the  servants  of  the  defendant  so  negligently  and  unskilfully 
**  drove,  conducted,  and  managed^*  the  said  coach,  that  the  coach  was  over- 
tnmed,  and  plaintiff  injured. 

It  appeared,  that  when  the  coach  overturned,  it  was  proceeding  at  a  furious 
rate,  and  that  on  its  going  over  one  of  the  wheels  came  off. 

The  defence  was,  that  the  coach  overturned,  not  from  the  negligence  of  the 
driTer,  bat  from  the  linch^pin  coming  out ;  and  therefore,  that  this  action  being 
for  an  injury  done  by  the  negligent  driving,  the  plaintiff  could  not  recover. 
^AKM-i  *Qumey9  in  reply,  contended,  that  it  was  just  as  much  actionable  for 
'  the  defend^ts  to  injure  their  passengers  by  negligendy  sending  out  an 
insttfficieat  coachy  as  a  had  coachman. 
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LiTTLKDALK,  J.  I  am  decidedly  of  opinion,  that  if  the  accident  happened 
from  the  insufficiency  of  the  coach,  the  plaintiff  cannot  recover  on  this  declara- 
tion. If  the  negligence  was  in  sending  out  an  unsound  coach,  the  plaintiff 
should  have  laid  it  so  in  his  declaration,  for  I  have  no  hesitation  in  saying,  that 
the  words  ^  conducted  and  managed,"  coupled  with  the  word  ^  drove,"  clearly 
mean  conducting  and  management,  ejuadem  generiSf  and  not  management,  as 
respects  the  providing  of  a  proper  coach. 

His  lordship  Ibft  it  to  the  jury  to  say,  whether  the  injury  arose  from  negli- 
gent driving,  or  an  insufficient  coach. 

Verdict  for  the  plaintiffii,  damages  2S/. 

Oumey^  and  Camyn,  for  the  plaintiff. 
Scarlett^  and  Chitty^  for  the  defendant. 

[Attomies,  .] 

There  can  be  no  doubt  that  atage  coach  proprietora  are  equally  liable  for  injuries  sua- 
tained  by  their  paaaengera,  from  toeir  negligence,  whether  that  negligence  is  in  having  a 
bad  or  negligent  coacbman,  or  an  inaumcient  coach.  But  it  ia,  of  courae,  neceaaary  to 
declare  for  the  neglisence  that  you  can  prove;  and,  indeed,  I  can  aee  no  objection,  it 
there  be  the  leaat  doubt  aa  to  what  mieconduet  of  the  coach  ownera,  or  their  aervanta,  wai 
the  cauae  of  the  accident,  to  layins  it  differently  in  different  counta.  It  baa  been  held, 
that  the  overturning,  or  breaking  oown  of  the  coach,  ia  pruna  fade  evidence  of  negligence 
•n  the  part  of  the  owner  of  the  coach.  2  Camp.  79.  out  the  owner  of  the  coacn  is  not 
liable  lor  the  peraonal  injury  auatained  by  the  paaaensera,  through  anjr  accident,  not 
ariaing  in  any  degree  from  the  negligence  of  the  owner  of  the  eoach,  or  nia  aenrmnta.  % 
Camp.  8L 
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In  an  action  by  the  aaaigneea  of  an  insolvent  debtor,  to  recover  money  from  one  of  the 
creditora,  which  ought  to  have  gone  to  the  general  fund,  the  inaolvent  ia  not  a  compe- 
tent witneaa  on  the  part  of  the  plaintiff. 

This  was  an  action  by  the  assignees  of  an  insolvent  debtor,  against  a  credit- 
or, who  was  alleged  to  have  received  a  sum  of  money  which  'flight  to  have 
gone  to  the  assignees  to  have  been  distributed  among  the  wnoie  body  of  the 
creditors  generally. 

The  insolvent  himself  was  called  as  a  witness  for  the  plaintiffs. 

Oumey,  for  the  defendant,  objected,  that  every  insolvent  is  interested  in 
enlarging  the  estate. 

ScarUttt  for  the  plaintiffs^  The  insolvent  is  equally  a  debtor,  whether,  by 
his  evidence,  he  procures  the  money  to  be  recovered  by  the  assignees,  or  to  be 
retained  by  the  present  defendant.  He  has  the  same  sum  to  account  for  out 
of  any  future  property  he  may  acquire  :  it  only  changes  the  party  to  whom  he 
is  liable. 

Oumey.  It  is  important  for  him  to  deliver  himself  from  future  responsibi- 
lity. A  bankrupt,  in  such  an  action,  is  clearly  an  incompetent  witness ;  because, 
by  his  evidence,  he  may  increase  the  funds,  so  as  to  make  them  pay  20«.  in 
the  pound,  and  leave  a  surplus  for  himself. 

LiTTLEDALE,  J.  It  appears  to  me  this  witness  has  an  immediate  interest 
in  getting  the  money  into  the  hands  of  the  assignees. 

The  witness  was  then  reject^ 


^254] 


1  Carbikgtom  &  Fayks.  153 


•Surtett,  and  CMtiy,  for  the  plait&tifrs. 
Gumejff  and  Godaon^  for  the  defendant. 


[Attomies— 5^.  FUher^  and  Goren  4*  •£•! 

The  iotolTcot,  if  permitted  to  be  a  witnera,  would  have  an  opportnnity  of  swearing  that 
•  larger  sum  waa  due  than  really  waa  ao ;  and  thaa,  by  getting  money  wrongfully  into  the 
handi  of  hia  asaigneea,  would,  pre  tantOt  diacharge  hie  future  efiecta« 


SITTINGS  AFTER  EASTER  TERM,  AT  WESTMINSTER. 


BEFORE  MR  JUSTICE  LITTLEDALE, 


(Who  9ai  for  the  Lord  Chitf  JuHict.) 


BIMELL  V.  SAMPATO. 

If  the  coachman  of  •  pafty  go  in  hia  maater'a  livery,  and  hire  horaea,  whieh  hia  maater 
vtes,  the  maater  will  be  bound  to  pav  for  the  hire  of  the  horaes,  though  he  haa  agreed 
with  the  coachman  that  he  will  pay  nim  a  large  aalary  to  provide  horaea ;  nnlesa  the 
lender  of  the  horaea  had  eome  notice  that  the  coachman  hired  them  on  hia  own  account, 
and  not  for  hU  maater. 

This  vas  an  action  to  recover  the  sum  of  42/.9  for  the  hire  of  a  pabr  of  car* 
riage  horses  for  four  months. 

The  first  witness  called  was  the  plaintiff's  ostler,  who  proved  that  the 
defendant's  coachman  came,  in  his  master's  livery,  to  the  plaintiff's  stahles, 
and  represented  that  he  wanted  a  pair  of  job  horses  for  the  defendant's  car- 
riage ;  and  an  agreement  was  made  with  him  at  ten  guineas  a-month.  The 
coachman  took  them  away,  and  the  defendant  was  seen  several  times  after- 
wards by  the  witness  riding  in  the  carriage  in  which  the  horses  were. 

Searieiif  for  the  plaintiff,  called  for  the  production  of  the  bill  for  the  hire, 
which  had  been  delivered  to  the  coachman,  (notice  having  been  given  to  the 
defendant  to  produce  it.) 

M..,       *MafryatU  for  the  defendant.    There  is  nothing  which  shows  that 
•■  we  have  it  in  our  possession. 

ScarUii,  The  coachman  appears  to  be  the  agent  of  the  defendant ;  and 
therefore  the  defendant  is  bound  to  produce  the  bill. 

Ltttledalb,  J.  As  far  as  the  evidence  has  gone  yet,  the  coachman  appears 
to  me  to  be  the  agent  of  the  master. 

Marryatt.  That  is  not  enough :  they  must  prove  that  he  acted  by  the  maih 
ter's  authority. 

LriTLBDALE,  J.  I  think  that  is  not  necessary;  for  the  master  uses  the 
horses  afterwards. 

The.  plaintiff's  clerk  was  then  called;  who  confirmed  the  testimony  of  the 
ostler  as  to  the  hiring  being  in  the  name  of  the  master,  and  produced  an  entry 
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in  his  book,  made  at  the  time  of  the  hiiiogt  in  which  the  name  of  ihe  defend 
ant  only  was  mentioned. 

The  Tax  Collector  also  proved,  that  the  defendant  paid  taxes  for  a  carriage 
and  pair  of  horses. 

A  receipt  for  part  of  the  money  had  been  given  in  the  name  of  the  coach- 
man ;  and  it  appeared  that  no  bill  was  made  out  till  after  tiie  expiration  of  the 
lour  months. 

This  being  the  plaintiirs  case — 

Marryaitf  for  the  defendant,  called  several  witnesses ;  who  proved  that  the 
defendant  contracted  with  his  coachman,  at  220/.  a-year,  to  provide  horses  and 
his  own  livery,  and  every  thing  connected  with  the  carriage.  He  also  called 
the  coachman ;  who  distinctly  contradicted  the  evidence  of  the  osder  as  to  the 
hiring  being  in  the  name  of  the  defendant,  but  admitted,  on  his  cross-examina- 
tion, that  he  told  his  master  where  he  had  hired  *the  horses ;  and  also,  rMRa 
that  when  he  took  the  horses  back,  his  master  advanced  him  5/.,  to  *■ 
help  to  pay  for  them.  It  appeared  that  the  defendant  had  paid  the  coachman 
all  that  was  due  to  him  under  their  agreement. 

LmxEDALE,  J.  The  principal  question  will  be,  what  representation  was 
made  by  the  coachman  at  the  time  of  the  hiring.  If  he  made  the  contract  in 
his  own  name,  and  represented  to  the  plaintiff  &e  agreement  between  himself 
and  his  master ;  of  course,  under  such  circumstances,  the  plaintiff  cannot  reco- 
ver. But  if  he  made  no  such  representation  of  any  agreement  between  him- 
self and  his  master,  I  think  that,  by  the  master's  sending  him  forth  into  the 
world,  wearing  his  livery,  to  hire  horses,  which  he  (the  master)  aflerwards 
uses,  knowing  of  whom  diey  were  hired,  and  yet  not  sending  to  ascertain  if 
his  credit  had  been  pledged  for  them,  an  implied  authority  is  given,  and  the 
master  is  bound  to  pay  the  hire.  This  sort  of  bargain  between  a  gentleman 
and  his  coachman,  appears  to  be  rather  unusual,  and  ought  not  to  prevent  the 
plaintiff  from  having  recourse  to  the  master.  A  master  may  be  prevented  by 
business,  or  want  of  time,  from  making  a  bargain  himself,  and  may  send  hk 
aervant ;  and  provided  the  business  be  within  the  regular  department  of  the 
servant,  the  master  is  clearly  liable. 

The  jury,  after  inquiring  of  his  lordship,  whether,  in  his  opinion,  there  was 
evidence  of  any  direct  application  to  the  master  by  the  plaintiff,  and  receiving 
an  answer  in  the  negative,  found  a 

Verdict  for  the  defendant 

Searlettf  and  ChiUjft  for  the  plaintiff. 

Marryatt^  and  BamewaU^  for  the  defendant 

[  Attomies-^ AYcAcoci,  and  MdU.^ 


»-^ 
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•SrmNGS  AFTER  EASTER  TERM,  IN  LONDON, 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


LAIN6  V.  MEADER. 

A  plea  of  tender  is  not  supported  by  provinff  that  the  defendant  took  a  sum  of  money  out 
of  hu  pocket,  and  said  to  the  plaintiff,  *'lf  you  will  give  me  a  stamped  receipt,  I  will 
pajr  yon  ihe  money :"  as  by  the  stst.  43  G.  3,  e.  126,  the  payer  of  money  may  provide 
the  stamp,  and  charge  for  it :  mnd  a  tender  most  always  be  unconditional. 

Work  and  labor.  Balance  claimed,  15/.  16<.  The  defendant  pleaded  a 
lender. 

The  witness  called  to  prove  it,  stated,  that  the  plaintiff  and  defendant  were 
&t  a  public-faonse  together ;  the  defendant  took  out  of  his  pocket  between  6€l/. 
and  70/.,  and  said,  **  If  you  will  give  me  a  stamped  receipt,  I  will  pay  you  the 
money.**  The  plaintiff  replied  that  he  would  not  take  it,  but  would  serve  him 
with  a  Marshalsea  writ. 

Abbott,  C.  J.  This  is  no  proof  of  a  tender :  the  offer  of  the  money  must 
be  nnconditional*  A  party  has  no  right  to  say,  "  I  will  pay  you  the  money,  if 
yoQ  will  give  me  a  stamped  receipt ;"  but  he  ought,  according  to  43  Oeo.  3, 
e.  126,  to  bring  a  receipt  with  him,  and  require  the  other  party  to  sign  it.t 

Verdict  for  the  plaintiff.  . 

Gumey,  and  Talfourd,  for  the  plaintiff. 

Scarleitf  for  the  defendant. 

[A.ttomies — Arden^  and  HamttW] 

'^  By  (  4,  of  that  act,  the  person  from  whom  the  money  is  due  may  provide  the  stamp, 
sod  require  the  receiver  to  ^ve  him  a  receipt,  and  pay  the  amount  of  the  stamp  duty :  and 
if  the  receiver  j^ff^BBBt  he  is  liable  to  a  penalty.  A  tender  must  be  in  money,  and  the 
Aooey  ought  to  be  produced ;  it  should  be  unconditional,  and,  in  general,  a  tender  of  m 
larger  nun,  with  a  request  to  have  change,  is  not  good. 


•W8]         •ADJOURNED  SITTINGS  AT  WESTMINSTER. 

BEFORE  MR.  JUSTICE  LITTLEDALE, 
{Who  ioi  for  the  Lord  Chief  Justice.) 


REX  V.  MARY  HAILEY 

As  iodictment  for  perjury  mav  be  supported  affainst  a  marksman,  for  swearing  falsely  in 
*n  affidavit,  though  it  would  not  be  receivable  in  the  Court  it  was  sworn  in,  because  the 
jorat  did  not  state  that  it  had  been  read  over  unto  the  part^  swearing  it :  but  the  per- 
•OQ  admiaisteriDg  the  oath  must  prove,  that  the  patty  swearmg  it  in  fact  understooa  its 
eootents. 

^  P^ijory  ia  complete  at  the  time  of  Ihe  swearing  of  the  affidavit ;  and  whether  it  is 
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receiTable  in  the  Court  or  not  it  immaterial,  if  the  reason  why  it  is  not  receiTable  ia,  that 

some  formal  reflation  is  not  complied  with. 
Ton  cannot  convict  for  peijary  on  an  affidavit,  if  it  refers  to  a  former  affidavit,  which  yon 

are  not  in  condition  to  prove. 

Iin>icT]fENT  for  perjury,  in  two  affidavits,  sworn  before  Master  Drawer^ 
relative  to  a  bankruptcy. . 

The  first  of  the  affidavits  was  produced  by  a  clerk  from  the  secretary  of 
bankrupt's  office. 

The  affidavit  was  signed  with  the  mark  of  the  defendant,  and  the  jurat  did 
not  state  either  where  it  was  sworn,  or  that  the  affidavit  was  read  over  to  the 
party. 

Andrewu  objected,  that  this  affidavit  could  not  be  read,  on  account  of  these 
omissions  in  Uie  jurat,  and  called  a  witness,  who  was  a  clerk  in  the  master's 
office,  in  SotUhampton-buUdingSt  who  stated,  that  in  cases  where  the  parQr 
swearing  the  affidavit  could  not  write,  the  jurat  ought,  after  stating  the  place 
where  it  was  sworn,  to  state  that  the  witness  to  the  mark  of  the  deponent  had 
been  first  duly  sworn;  that  he  truly,  distinctly,  and  audibly  read  over  the  affi- 
davit to  the  deponent,  and  saw  the  mark  affixed. 

TauntOHt  for  the  prosecution,  contended,  that  the  Court  ordering  the  jurat 
to  state  particular  things,  was  merely  matter  of  direction.  If  the  Court  finds 
the  affidavit  not  according  to  rule,  it  will  not  allow  it  to  be  read,  and  yet  per^ 
jury  may  be  assigned  on  it.  The  false  swearing  is  not  the  less  peijury  because 
ihe  jurat  is  not  regular  in  form. 

*LrrTLEDALE,  J.  There  must  be  evidence  given  that  the  affidavit  i-mka 
was  sworn  in  Mtdtttesex,  and  as  the  defendant  is  illiterate,  it  must  be  "- 
shown  that  she  understood  it.  In  those  cases,  where  the  affidavit  is  made 
by  a  person  who  can  write,  the  supposition  is  that  such  person  was  acquainted 
with  its  contents ;  but  in  the  case  of  a  marksman  it  is  not  so.  If  in  such  a 
case  the  master,  by  the  jurat,  authenticates  tlie  fact  of  its  having  been  read  over, 
we  give  him  credit ;  but  if  he  does  not,  and  the  fact  were  so,  he  ought  to  be 
called  to  prove  it.  I  should  have  difficulty  in  allowing  the  parol  evidence  of 
any  other  person  to  that  fact.  My  opinion  is,  that  though  the  affidavit  be  defi- 
cient in  point  of  form,  yet,  if  it  distincdy  appear  tliat  it  was  sworn  in  Aiiddle- 
•ear,  and  that  the  party  swearing  was  acquainted  with  its  contents,  it  would  be 
sufficient;  and  the  mere  practice  of  the  Court  of  Chancery  would  only  affect 
its  reception  in  that  court,  and  not  prevent  an  indictment  for  peijury  being 
founded  on  it;  for  the  perjury  is  complete  at  the  time  of  the  swearing. 

Master  Trower,  being  called,  proved  that  the  affidavit  was  sworn  at  his 
house,  and  that  that  is  in  the  county  of  Middlesex;  but  he  did  not  know 
whether  the  affidavit  was  read  to  the  defendant  or  not. 

LriTLSDALE,  J.  You  cauuot  prove  an  assignment  of  perjury  on  this  affi- 
davit, there  being  no  evidence  whatever  of  any  reading  over  in  the  presence  of 
the  deponent. 

The  counsel  for  the  prosecution  were  then  about  to  proceed  on  the  other 
affidavit,  (which  had  a  perfect  jurat;)  but  it  appearing  that  it  referred  to  the 
former  affidavit,— 

LrrTLEDALE,  J.,  ruled,  that  it  could  not  be  read. 

Verdict— Not  Guilty. 

*Tauntont  and  Russell^  for  the  prosecution.  r««fitt 

Andrews^  for  the  defendants.  L^"** 

(^A-ttomies — Bistg^  and  HennyJ\ 
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BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


1 


HEX  V.  WILLIAM  SPENCER. 

Ob  tt  tndietmeiit  for  peTJurr,  the  proring  the  hudwriting  of  the  signtture  of  the  perioa 
who  adminutered  the  oatn,  ia  sufficient  proof  that  it  wta  sworn ;  and  if  the  place  at 
which  it  was  sworn  is  mentioned  in  the  jurat,  that  is  sufficient  eTidence  that  it  waa 
■voro  at  that  place. 

Vgriance,—lf  an  indictment  for  perjury  in  an  answer  in  Chancery  recites  the  bill  as  for 
a  speetfie  performance  of  an  agreement  {inter  alia)  for  a  lease  of  land  "  adjoining  the 
•ew  A#tMct/'  and  in  the  bill  it  is  "  adjoining  the  new  A<wc«/'  this  is  a  fatal  variance, 
thoqgh  the  perjury  is  not  assigned  on  any  thing  sworn  as  to  this  clause  of  the  agreement. 

IinncnoENT  for  perjury  in  an  answer  in  Chancery.  The  indictment  stated* 
tfaat  the  prosecotor,  John  EdwardSf  had  exhibited  his  bill  in  Chancery  for  the 
fpecific  perfonnance  of  an  agreement,  whereby  the  defendant  agreed  with  the 
pnMecutor,  that  if  the  prosecutor  would  lay  out  200/.  in  buildmg  two  fourth* 
nte  houses,  the  defendant  would  execute  a  lease  of  a  certain  piece  of  ground 
in  St,  dnne't^aetf  adjoining  the  new  houeea^  and  that  the  prosecutor  should 
enjoy  a  way  which  the  defendant  used ;  and  that  the  bill  interrogated,  whether 
the  defendant  had  not  signed  this  agreement ;  and  that  the  defendant  in  his 
toswer  swore,  that  when  he  executed  the  agreement,  it  contained  the  words, 
'*io  long  as  the  right  to  go  along  such  way  remains  in  WiUian  Spencer  under 
WJHam  PritehardJ*  Which  words  had  been  since  erased.  On  this  tht 
perjury  was  assigned. 

To  support  this  indictment,  a  person  from  the  Six  Clerks  Office  produced 
the  original  bill  and  answer,  and  a  witness  proved  the  defendant's  signature  to 
the  latter. 

A  derk  from  the  Master's  office,  SouihamptonrbuUdinge^  proved  Master 
Trower^n  signature  to  the  jurat 

•^11       *&umey  objected,  that  it  was  not  proved  that  the  answer  was  sworn 
-■  in  the  county  of  Middlesex. 

Abbott,  C.  J.  The  Courts  always  give  credence  to  the  signature  of  the 
nugistrate,  or  commissioner ;  and  if  his  signature  to  the  jurat  is  proved,  that  is 
•uffieient  evidence,  that  the  party  was  duly  sworn  ;  and  if  the  place  at  which 
it  was  sworn  is  mentioned  in  the  jurat,  that  is  sufficient  evidence  that  it  was 
>wora  at  that  place. 

The  jurat  was  read ;  it  was  *•  sworn  at  the  Public  Office,  Southampton^ 
Bididing9f  London^  this  eighth  day  of  March^  1823,  before  me, 

^*Jame9  TVowerJ* 

The  witness,  however,  stated,  that  the  Public  Office  in  Southampton-Build' 
ifigs,  is  in  the  county  of  Middlesex^  and  not  in  the  city  of  London. 

Gumey,  Yonr  lordship  can  give  no  credit  to  this  jurat  as  evidence,  as  one 
part  of  it  must  be  untrue ;  for  either  the  answer  was  sworn  in  London^  and 
oot  ia  the  Pablic  Office,  or  was  sworn  at  that  office,  and  not  in  London. 

Scarlett^  c<m/ra.— The  jurat  must  be  taken  to  be  correct  evidence,  except 
where  it  is  proved  to  be  wrong ;  we  have  proved  that  the  Public  Office  is  not 
in  London,  hot  in  JUiRddlestx. 

Abbott,  C.  J.  I  shall  not  stop  the  case  on  this  objection,  you  may  have 
the  benefit  of  it  hereafter. 

The  bill  in  Chancery  was  read.  It  stated  the  agreement  to  be  the  same  as 
it  was  described  in  that  part  of  the  indictment  which  set  out  the  substance  of 
the  bill,  except  that  it  stated,  that  the  defendant  agreed  to  execute  a  lease 

O 
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*of  certain  ground  in  St^  Annt^t  Place^  **  adjoining  the  new  houtt^*  instead 
of  "  adjoining  the  hew  houaes,^ 

The  defendant's  counsel  contended,  that  this  was  a  variance* 
Abbott,  G.  J.     The  indictment  professes  to  set  out  the  substance  of  the 
bill,  and  this  is  materially  different ;  for,  in  the  bill,  the  land  is  said  to  be  con- 
tiguous to  one  house :   in  the  indictment,  to  more  than  one.     This  is  a  fatal 
variance. 

The  defendant  was,  therefore,  acquitted. 
^  Scarlettr  and  HutchinBon^  for  the  prosecution. 
Oumey^  and  E.  LaweSf  for  the  defendant. 

[Attomies — Norton^  and  Stratton  ^  •£.] 

• 

Jo  the  case  of  Hoare  v.  Milh  4  M.  &  S.  470,  the  plaintiff  declared  in  covenant,  on  a 
lease  of  a  wharf  and  store- Aotite;  when  the  deed  was  nroduced,  it  appeared  to  be  a  lease  of 
a  wharf  and  ttore-kousea;  this  was  held  to  be  a  fatal  variance,  though  no  breach  was 
assigned  on  that  part  of  the  deed. 


PHILLIPS  V.  MOSELT  et  aL 


If  the  issue  is,  whether  the  plaintiff  is  tenant  of  the  defendant  nnder  a  demise,  '*  for  one 
year,  from  the  23d  of  ^pn7, 1821,  and  thence  afterwards,  from  year  to  year;"  evidence 
that  the  plaintiff  has  paid  the  defendant  rent,  is  not  sufficient  proof  of  the  demise  in 


issue. 


Trkspass  for  breaking  and  entering  the  plaintiff's  house.  Pleas — General 
issue  ;  and,  2d,  that  the  house  was  the  freehold  of  the  defendant,  Mosely  ;  and 
thut  the  *rest  were  his  servants.  Replication,  that  though  it  was  Mo9dy*8  fe^fia 
freehold,  yet  the  plaintiff  held  it  as  tenant  to  Mosdy^  under  a  denusej  ^ 
ffom  the  2Bd  of  Aprils  1821,ybr  one  year,  and  thence  afterwards  from  year 
to  year.     On  this  fact,  issue  was  joined. 

A  witness  for  the  plaintiff  had  proved  pa3anent  of  rent ;  but  stated,  on  cross- 
examination,  that  the  plaintiff  had  said,  he  held  under  a  written  agreement 

Abbott,  0.  J.  The  plaintiff  ought  to  put  in  this  agreement,  because,  on 
this  issue,  he  undertakes  to  prove  a  demise,  for  one  year,  from  the  23d  of 
AprU,  18^3,  and  afterwards,  from  year  to  year. 

'  TTieeeiger,  for  the  plaintiff,  contended,  that  as  the  agreement  was  not  the 
ground  of  the  action,  any  species  of  evidence  that  showed  the  plaintiff  to  be 
tenant  was  sufficient. 

Abbott,  C.  J.  Not  on  this  issue ;  and  besides,  the  evidence  given,  of  pay* 
ment  of  rent,  is  consistent  with  a  demise,  very  different  from  that  laid.  Pay- 
ment of  rent  would  be  as  much  proof  of  a  demise,  for  twenty-one  years,  as  of 
the  demise  laid  in  the  replication. 

The  cause  was,  however,  referred  to  arbitration. 

Theenger,  for  the  pb/ntiff. 

MarrycUif  for  the  defendant. 

[Attomies— fiRAatijf/ioy,  and  Pitman.] 
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•ADJOURNED    SITTINGS  AFTER  EASTER  TERM,  IN  LONDON, 


BROWN  V.  ROBINSON. 

Administering  medicines  while  in  the  service  of  another  person,  as  an  apothecary's 
snistant,  is  not  a  practising  as  so  apothecary,  within  55  Geo.  3,  e.  194,  «.  22,  though 
the  person  so  administering  the  medicines  is  himself  paid  for  them. 

Amumpstt  for  an  apotheeary's  bill.     By  the  statute,  55  Geo,  3,  c.  194,  e.  22, 

no  apothecary  shall  be  allowed  to  recover  any  charges,  in  any  court  of  law, 
Doiess  he  prove  on  the  trial,  that  he  was  in  practice,  as  an  apothecary,  prior 
to,  or  on  the  15th  of  August^  1815,  or  that  he  has  obtained  a  certificate  to 
jxraetise  as  an  apothecary,  from  the  master,  wardens,  and  society  of  apothe- 
caries. 

To  prove  that  the  plaintiff  had  practised  as  an  apothecary,  before  the  15th 
of  ^ugustt  1815,  three  witnesses  were  called,  who  proved,  that  he  had 
«t(ended  them  as  an  apothecary,  prior  to  that  time,  but  that  during  the  whole 
Ciffie  of  such  attendance,  he  was  an  assistant  in  the  house  of  another  apothecary, 
though  they  always  paid  the  plaintiff,  and  not  the  person  he  was  assistant  to. 

Abbott,  G.  J.  This  is  nothing  like  proof  that  the  plaintiff  practised  as  an 
tpothecaiy.  No  practice,  while  in  the  service  of  another,  can  be  a  practising 
ttider  this  act. 

Plaintiff  nonsuited. 

CZiaribon,  for  the  plaintiff. 

Qttmey^  for  the  defendant 

[Attomies — Kdyng^  and  Eu»$m^ 
See  Waimisleff  v.  Ahhati,  infra,  and  the  notes  on  that  ease. 


•265]  •MONK  V.  NOYES. 

Under  a  covenant,  that  the  tenant  "  should  and  would  substantially  repair,  uphold,  and 
maintain"  a  house,  he  is  bound  to  keep  up  the  inside  painting. 

Covxif A2CT  against  a  tenant,  for  not  keeping  the  house  demised  in  repair. 
Plea — Not  guilty  of  breaking  the  covenant,!  and  issue  jomed  thereon. 

Abbott,  G.  J.,  ruled,  that  under  the  words  of  the  covenant,  that  the  tenant 
''should,  and  would,  substantially  repair, uphold,  and  maintain  ^e  said  house,*' 
the  tenant  was  bound  to  keep  up  the  painting  of  inner  doors,  inside  shuW 
ten,  ice. 

Verdict  for  the  plaintiff,  damages,  150A 

Chiiiyf  and  Steer^  for  the  plaintiff, 

Gumetf,  Tot  the  defendant 

[Attomies— 7>agtte,  and  Myer^J] 

fJn  praetiee  we  Tory  often  see  this  plea  put  on  the  record ;  it  is  wrong :  the  general  iasue 
(if  in  oorenant  there  can^  be  said  to  be  one)  is  nan  est  factum:  performance  of  a  covenant 
•a^  to  be  pleaded  specially ;  and,  I  believe,  no  case  nas  occurred,  where  the  plea  of  i 
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m^rtgit  ttrnventionem  wu  demurred  to,  in  which  it  wae  not  held  to  be  bad.  In  Taylor  w. 
NeeMam,  2  Taunt.  278,  which  was  an  action  of  covenant  for  not  repairing,  the  Court,  oo 
this  plea  being  demurred  to,  held  it  bad  on  two  grounds:  oecaute  it  was  too  geoeral, 
aeveral  breaches  being  assigned  ;  and  because  the  breach  of  it  being — ^not  repairing,  two 
nejB^tives  would  not  make  an  issue.  In  seTeral  other  cases,  the  Courts  have  hela,  that 
this  plea  is  bad ;  however,  it  is  good  after  verdict.    Cowp.  586. 


MARIA  PEREZ  COSIO  &  PINEYRO  v.  DE  BERNALES.  [•266 

Husband  and  wife,  trading  as  partners  in  Spain,  cannot  sue  as  such  in  our  courts,  without 
proof  being  given,  that  by  the  law  of  Spain  a  feme  covert  is  allowed  to  trade.  Whether 
on  such  proof  an  action  could  be  maintained  by  both — Quare, 

Amukpsit  for  money  had  and  received.  In  the  coarse  of  the  plaintiflT's 
case,  it  appeared,  that  the  two  plaintiffs  were  husband  and  wife,  and  that  they 
carried  on  trade  in  Spaing  as  partners.  , 

Scarlett  objected  that  the  wife  ought  not  to  have  joined  in  the  action,  as  she, 
as  zfeme  covert^  could  have  no  property. 

Abbott,  C.  J.  The  plaintiff  must  give  some  evidence,  that,  by  the  law  of 
Spain^  2k  feme  covert  in  that  country  is  authorized  to  have  separate  property, 
4nd  trade  on  her  own  account. 

The  plaintiiis*  counsel  not  having  any  such  proof, 

Abbott,  C.  J.,  held,  that  the  plaintiffs  must  be  nonsuited,  because  he  could 
not  presume,  that  a /me  covert^  in  Spain,  could  engage  in  trade ;  and  as  these 
parties  sued  in  an  tJngliah  court,  they  were  bound  to  show,  that  they  had  put 
a  proper  plaintiff  on  the  record,  according  to  the  law  of  Spain^  before  the 
question  could  be  raised,  whether  husband  and  wife,  being  partners  in  trade, 
in  Spam,  could  sue  as  such  in  our  courts.  A.  feme  covert  carrying  on  business 
as  a  sole  trader,  in  the  city  of  London^  may,  by  the  custom  of  London^  sue  in 
the  city  courts,  but  not  in  these  courts. 

Plaintiffs  nonsuited.       r«267 
Oumey,  and  Xaye^  for  the  plaintiffs.  '■ 

Scarlett,  for  the  defendant. 

[Attomies — Freehfidd  ^  JT.,  and  LeverndgeJ] 

It  is  eztremelv  probable,  that  when  the  action  was  brought,  the  plaintiffs'  attorney  was 
not  aware  that  the  two  plaintiffs  were  husband  and  wife,  one  being  named  Coeio,  the  other 
Pineyro;  but  nothine  is  more  common  on  the  Continent,  than  for  the  wife  not  to  take 
her  husband's  name,  out  to  continue  to  be  called  by  the  name  she  bore  before  her  mar* 
riage.  It  is  also  not  unfrequent  for  the  wife  to  continue  to  use  her  own  christian  and 
surname,  with  the  addition  of  her  husband's  surname.  By  the  custom  o(  London,  nfeme 
covert  carrying  on  trade  in  the  city,  without  the  interference  of  her  husband,  is  considered 
in  the  City  Courts  as  a  sole  trader ;  but  she  cannot  sue  in  the  courts  at  Weetminster;  and 
even  in  the  City  Courts,  her  husband  must  join  in  actions.  In  the  case  of  Beard  v.lfe&ft, 
2  Bos.  &  P.  98,  Lord  Eldon  says,  '*  This  custom  is  one  of  those  customs  called  executory 
customs;  the  meaning  of  which  is,  customs  united  to  the  courts  of  the  city  o{ London. 
They  are  pleadable  in  London,  and  not  elsewhere,  except  so  far  as  they  may  be  made  usa 
of  in  the  superior  courts  by  way  of  bar."  A  wife  may  sue,  and  be  sued,  alone,  if  her 
husband  is  transported;  this  has  long  been  considered  as  settled,  as  far  as  her  power  of 
sueing  during  the  time  the  sentence  is  actually  in  operation.  But  the  case  of  Carrol  v. 
Bleneow,  4  Esp.  27,  carries  it  further — This  was  an  action  for  goods  sold.  The  defence 
was,  the  coverture  of  the  plaintiff.  The  plaintiff's  counsel  put  in  the  record  of  the 
husband's  conviction  of  a  felony,  in  March,  1794,  when  he  was  sentenced  to  seven  years* 
transportation.  On  this,  it  was  objected,  that  the  term  of  transportation  bad  elapsed  (the 
trial  being  on  the  3d  of  June,  1801,)  and,  therefore,  that  the  husband  wa^  competent  to 
aue;  but  Lord  Alvanley,  C.  J.,  ruled,  that  the  record  gave  the  wife  a  right  to  sue,  ob  a 
fetke  9ole,  and  that  such  right  remained  till  the  husband's  return ;  and  that  though  the 
term  of  transportation  was  expired,  yet,  if  the  defendant  meant  to  rely  on  the  (act  of  tho 
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hofbaad  htviog  Mtvallf  relarned,  the  defendant  must  show  that  Iff  evidetioe.  If  6  Meh 
erideoee  being  given,  there  was  a  verdict  for  the  plaintiff.  Another  ease  ki  whieh  n/fcie 
eo9ert  may  sue,  and  be  sued,  as  a/esM  tple,  is,  where  her  husband,  hting  an  alien,  m 
abrosd,  and  has  deserted  his  wife :  but  in  Kay  v.  The  Duckets  dt  Pienne,  3  Camp.  12S, 
Lord  BllenboiwfMh  seems  to  confine  this  to  eases  where  the  husband  has  never  bean  Ml 
this  coQotnr.  But  in  the  cases  of  husbands,  who  are  £oglishnen,  going  abroad,  ^d 
deteniag  their  wives,  it  appears,  that  the  wife  cannot  be  sued,  as/mic  aole.  In  Margk  t< 
HutAinsoHf  2  Bos.  Sl  Puf.  226,  which  was  an  action  for  soods  iold ;  the  defendant*! 
hosbaad  was  agent  for  the  English  Packets,  at  Brili,  in  Hoilmnd,  and  on  the  iitvasion  of 
that  country  by  the  French,  in  1795,  sent  his  wife  to  this  conntryi  ho  himself  remainhiig  m 
B^Uand.  Heaik,  J.,  says:  there  is  a  great  difference  between  an  EngUshman  going 
abroad,  ai^  leaving  hta  wife  in  this  country,  and  a  foreigner  doing  so.  The  former  miif 
be  compelled  to  return,  at  any  time,  by  the  king's  privy  seal.  There  is  not  any  cteo^ 
wbers  the  wife  has  been  holden  liable,  the  husband  being  an  Enclishmaa.  And  in  B^ggm 
^  Friar,  11  East,  301.  it  was  held,  that  in  the  case  of  an  Eoglisnman,  no  absence,  except 
otnishment,  or  something  in  the  nature  of  a  civil  death,  gave  the  wife  the  character  of  n 
/erne  toU.  In  ffeneral,  where  the  cause  of  action  would  survive  to  the  wife,  sh^  tnuilC  jdin 
ID  the  sction ;  out  in  actions  for  goods  sold,  or  money  lent,  during  eorerture,  the  huibM 
most  sue  alone,  aa  the  wife  conkThave  no  property  in  the  goods  or  money. 


•«»]  ♦COURT  OF  COMMON  PLEAS. 

SITTINGS  IN  EASTER  TERM,  AT  WESTMINSTER. 
BBFOBB  LOBD  CHIEF  JUSTICE  BEST. 


CAMERON  1^.  BAKER. 

Ab  attorney  being  employed  for  a  man  fa/  his  fether,  to  defend  an  action ;  if  he  knew  of 
his  retainer,  and  din  not  disapprove  of  it,  he  is  bound  by  the  acts  of  such  attorney,  in 
the  same  way  as  if  he  had  himself  employed  him.  If  the  father  of  an  illegitimate  child 
consents  to  pay  an  annual  sum  for  its  support,  he  will  be  bound  to  continue  to  do  so,  er 
to  provide  for  the  child  himself,  or  to  give  the  most  distinct  notice  of  his  intention  to 
psy  such  annual  aum  no  longer. 

AwuMFsiT  on  the  common  counts.  This  action  was  brought  to  reooyer  a 
compensation  for  the  maintenance  and  education  of  the  illegitimate  child  of  the 
defendant. 

The  plaintifi*  had  married  the  mother  of  the  child,  and  the  defendant  was  iltf 
reputed  father.  It  appeared  that  legal  proceedings  had  been  commenee4 
against  the  defendant  for  seduction.  The  defendant's  father  employed  BXt 
attorney  to  conduct  his  defence ;  the  defendant  knew  of  this  and  did  not  disaf^ 
prove  of  it. 

P^  Sent.*  objected  that  what  the  attorney  so  employed  did,  would  aol 
bind  the  de^ndant. 

•209]       *Bb8T,  C.  J.    If  he  knew  of  the  attorney  being  employed  for  htmr 
i  and  did  not  disapprove  of  it,  the  acts  of  the  attorney  are  evidence. 

The  attorney  stated  that  it  was  agreed  that  the  action  ft>r  seduction  should 
be  compromised,  on  the  defendant  aUowing  20/.  a-year  for  the  maintenance  of 
tke  child. 

Witnesses  proved  that  the  plaintilT  maintained  and  educated  the  child,  at  a 
mtich  higher  expense  than  20/.  a-year. 

Vob  XIL^21  o  3 
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BasT,  C,  J.    Should  you  not  show  some  authority  Irom  the  defendant! 
Wilde.    We  shall  show  that  he  has  paid  20/L  a-year,  and  on  the  authority 
of  the  case  otHeskett  \,,Goingf  5  Esp,  Rep.  131,t  he  must  continue  to  do  so, 
uiuless  something  has  been  done  to  put  an  end  to  that  arrangement. 

A  witness  proved  receiving  5/.  per  quarter  from  the  defendant  for  the  r«o7A 
child's  maintenance.  ■- 

Best,  G.  J«  The  father  of  an  illegitimate  child  is  not  in  the  first  instance 
bound  to  maintain  it,  unless  compelled  to  do  so  by  an  order  of  magistrates ; 
but  if  he  consents  to  pay  an  annual  sum  for  its  support,  he  must  continue  to  do 
so,  or  provide  for  the  child  at  his  own  expense,  or  give  the  most  distinct  notice 
of  his  intention  to  pay  such  annual  sum  no  longer. 

Verdict  for  the  plaintiff,  for  20/« 
[  Faughanf  Serjt,  and  WiUe,  for  the  plaintiff* 
'  Pellt  Ser|t.9  for  the  defendant 

[Attomies— /Vecman,  and  Leiglu] 

t  The  cue  of  Heikeit  t.  Going,  5  Esp.  131.  was  an  action  o(a$$ump$it  for  the  board 
and  lodgins  of  the  defendant's  illeffitimate  female  child.  The  child  had  been  nursed  at 
the  plaintiff's  hoase,  and  frequently  visited  ihere  by  the  defendant.  The  defence  was, 
that  no  order  of  filiation  had  been  made  by  any  magistrates ;  and  that,  though  the  plaintiff 
had  formerly  kept  the  child  by  the  defendant's  consent,  the  defendant  had  since  taken  the 
ehild  to  his  own  house,  whence  she  was  taken  back  to  the  plaintiff's  by  her  mother.  It 
howoTer  appeared  that  the  defendant  knew  of  the  child's  being  so  taken  back,  and  had 
taken  no  steps  to  get  her  away  again.  Lord  Ellenboreugh  ruled,  that  the  father  of  an 
illegitimate  child  was  liable  to  pay  for  the  nursing  and  board  of  such  child,  if  he  has 
adopted  it  as  his  own,  and  acquiesced  in  its  being  disposed  of  in  any  particular  way.  If 
he  took  it  away,  he  had  a  right  to  k»ep  it  in  his  own  care ;  and  if  the  mother  took  it 
away,  and  put  it  to  a  person  to  nurse,  without  his  consent,  that  person  could  not  charge 
the  father,  as  he  could  only  be  charged  on  his  own  contract :  but  nere  the  child  was  taken 
hack  to  a  place  where  the  defendant  knew  it  had  been  before,  and  if  the  jury  thoaght  he 
aequiescea  in  the  child's  continuing  there,  he  returned  to.his  former  liability.  The  jury 
Ibiiiid  for  the  plaintiff. 


JENKINS  i;.  SLADE. 

A  certificated  conveyancer  can  maintain  no  action  for  his  fees. 

'Assumpsit  for  work  and  labor,  as  a  certificated  conveyancer,  with  the  com- 
mon counts. 

The  plaintiff's  clerk  proved  that  the  conveyancing  was  done  by  the  plaintiff, 
who  was  a  certificated  conveyancer,  to  the  amount  of  18/. ;  and  that  2/.  4«.  6d* 
had  been  paid  by  the  plaintiff  to  a  barrister  for  setding  one  of  the  drafb  ;  and 
4/;  16f.  M.  to  a  law  stationer  for  engrossing  them. 

There  was  no  defence. 

Best,  C.  J.  I  am  of  opinion  that  a  certificated  conveyancer  can  maintain 
no  action  for  his  fees.  How  can  any  •jury  say  what  his  labor  is  worth  T  r^otn 
What  the  plaintiff  has  paid  out  of  pocket  he  may  recover,  but  not  his  I  ^** 
own  fees. 

Verdict  for  the  plaintiff. — Damages,  7L 
[Faughan^  Serjt,  and  Jtutiee^  for  the  plaintiff. 

[Attomies— Tbyfor,  and  RiehardsonJ] 
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SITTINGS  IN  EASTER  TERM,  IN  LONDON. 
BEFORE  LORD  CHIEF  JUSTICE  BEST. 


SMITH  V.  HENRIETTA  MAXWELL, 

A  marriage  in  Ireland  hj  a  clergyman  of  the  established  church  is  good,  though  it  takes 

place  in  a  private  room,  without  any  special  license. 

Thib  was  an  action  against  the  defendant  as  acceptor  of  a  bill  of  exchange. 

The  formal  proof  on  the  part  of  the  plaintiff  was  given. 

The  defence  was  the  coverture  of  the  defendant* 

To  establish  this  a  witness  was  called,  who  stated  that  he  was  present  when 
the  defendant  was  married  to  Major  Maxwell^  at  Bailinrow^  in  Ireland,  by  a 
gendeman  who  had  officiated  for  many  years  as  curate  of  that  place.  That 
he  kmSly  were  all  present,  and  the  ceremony  was  performed  in  a  private 
room,  it  being  the  custom  for  persons  of  respectability  in  Ireland  to  have  it 
performed  in  that  manner. 

For  the  plaintiff  it  was  submitted,  that  this  was  not  sufficient  evidence  of  a 
legal  marriagne. 

t^^i       BfiflT,  G.  J.     In  this  country  it  would  not  do  without  a  *special 
•■  license ;  but  in  Ireland,  if  the  ceremony  is  performed  bv  a  clergyman 
of  the  established  church,  it  is  quite  sufficient,  though  not  in  a  church. 

The  daughter  of  the  defendant  was  then  called,  and  proved  that  her  fathei 
and  mother  lived  together  till  within  the  last  five  years,  and  that  she  saw  hei 
father  a  few  days  previous  to  the  trial. 

The  jury  then,  under  his  Lordship's  direction,  found  a  verdict  for  this 
defendant. 

Vaughan^  and  Taddjf,  Serjts.,  for  the  plaintiff. 

Pdlf  and  Urth,  Serjts.,  for  the  defenduit 

[Attomies — HoU,  and  Jacques  ^  B.] 


NICHOLLE  V.  PLUME. 

The  aeeeptance  of  goods  by  the  bayer,  if  they  are  above  102.  valne,  and  there  has  been  no 
written  memorandum  of  the  contract,  unaer  the  statute  of  frauds,  must  be  clear  and 
aoeqaiTocal ;  and  the  Court  won't  allow  a  constructive  acceptance  to  be  sufficient. 

This  was  an  action  for  the  price  of  a  quantity  of  cider  supplied  by  the 
plaintiff,  on  the  verbal  order  of  the  defendant. 

A  witness  proved  his  being  present  at  the  defendant's,  when  the  bargain 
was  made,  and  that  the  cider  was  good  cider  for  the  price.  It  was  sent  by  the 
wagon  to  the  defendant,  who  refiised  to  take  it  in ;  but  caused  it  to  be  lodged 
in  a  warehouse  near  his  premises,  but  not  belonging  to  him.  It  was  not 
retoiiied  to  the  plaintiff,  nor  did  the  defendant  send  any  notice  to  the  plaintiff 
sf  his  intention  not  to  use  the  cider* 


/ 
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Taddy^  for  the  defendant,  rabmitted,  that  the  pkintiff  must  be  nonsuited, 
there  being  no  acceptance^  and  no  ^contract  in  writing,  to  take  the  case  r«A^g 
out  of  the  statute  of  frauds.  '- 

Vaughan  and  PdU  for  the  plaintiff^  contended,  that  as  the  defendant  had 
contracted  for  the  cider,  and  it  was  in  consequence  forwarded  to  him  by  the 
wagon,  that  was  sufficient ;  and  particularly  as  he  did  not  send  notice  to  the 
plaintiff  of  his  refusal  to  accept  it. 

Best,  G.  J.  There  must  be  an  unequivocal  acceptance.  The  Court  of 
King's  Bench  hare  so  determined  in  the  case  of  HaMOfi  t.  JlrmUage^  1  Dow. 
&  Ry.  128.t 

Nonsuit 

Vm^han  and  PeD,  Serjts.,  for  the  plaintiff. 

Taaai/f  Serjt.,  for  the  defendant 

[Attomies— Aenne//  and  ChUtonJ] 

t  Iq  the  case  of  Han$0m  t.  ArmUofe,  the  deiendant,  a  grocer  in  TorkMkin.  bad  ordeM 
two  cheati  of  tea  of  the  plaintiff,  a  tea-dealer  in  Zmian,  The  teaa  were  forwarded  to 
Stanion*i  wharf,  to  be  aeni  by  sea :  and,  on  the  Toyage,  the  Teasel  in  which  they  were  wm 
lost.  No  evidence  waa  given,  to  show  whether  the  order  was  written  or  by  parol  ^  but  it 
waa  proved,  that  goods  which  bad  been  before  sent  to  ibo  defendant  had  been  received  foK 
him  at  that  wharf.  The  invoice  waa  not  sent  till  after  the  loaa  of  the  ship  waa  known» 
It  was  objected,  that  there  was  no  sufficient  delivery  or  acceptance,  to  take  this  out  of  the 
statute  ot  frauda.  The  Court,  after  taking  time  to  consider  of  their  judj^roent,  thought  il 
was  best  to  adbere  to  the  atrict  and  expreaa  words  of  the  17th  section  otthis  statute.  The 
words  require  an  acceptance  by  the  party  himself,  and  the  Court  thought  it  would  not  be 
right  to  aufier  anjr  conatructive  acceptance  to  satisfy  its  provisions,  in  the  absence  of  aa 
ej^reas  contract  in  writing.  The  words  of  this  section  of  the  statute  of  frauds  (29  Cor. 
8,  c,  3)  are  :-^**No  contract  for  the  aale  of  any  goods,  wares,  and  merchandiaes,  for  the 
price  of  ten  pounds  or  upwarda,  shall  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  BO  sola,  and  atiually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
Bargain*  or  in  part  of  pajrment,  or  that  aome  note  or  memorandun  in  writing,  of  the  said 
bargaiuj  be  made,  ana  aigned  bj  the.  pa^tiea  to  be,  charged  by  sttcb  contract,  or  theic 
agents  thereunto  lawfully  authoriied." 


•BENNETT  et  al.,  Assignees  of  HALL,  v.  SPACEMAN.      [«274 

A  bill  of  exchange  given  in  payment  to  a  person  who  becomes  bankrupt,  is  a  good  pay- 
ment, though  the  bill  does  not  become  payable  till  after  the  bankruptcy,  it  the  party 
paying  did  not  know  of  the  inaolvency  of  the  bankrupt. 

AssuMFsrr  to  recover  money  expended  by  the  bankrupt  for  the  defendant,  in 
the  erection  of  several  houses. 

The  act  of  bankruptcy  was  committed  on  the  37th  of  Ftbruaty^  1823. 

To  cut  down  the  demand,  several  bills  of  exchange  were  given  in  evidence, 
and  among  the  latter,  a  bill  dated  December  11th,  1822»  at  four  months  fron^ 
the  date,  was  offered. 

Pell,  fm  the  phuntiffm  objected.  This  bill  became  due  on  the  14th  of  JfyrU^ 
1823,  which  was  afler  the  act  of  bankruptcy,  therefore  it  cannot  be  admitted. 

Best,  G.  J^  It  is  receivable  in  evioence ;  because  it  is  a  food  payment, 
unless  it  was  made  with  a  knowledge  of  the  insolvency  of  the  bankrupt ;  and 
it  will  be  for  the  jury  to  say  whether  it  was  so  made  or  not 

Fmtghaih  for  the  defen&nt,  then  asked  the  bankrupt,  what  he  did  with  the 
bill  when  he  received  it,  and  was  answered,  thu^t  he  indorsed  it  immediately  to 
a  person  who  was  waiting  for  it  at  the  time. 

DBST,  C.  J.,  upon  this,  was  of  opinion,  Aat  it  mu^  be  considered  as  a.  pay* 
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iDtet  onade  to  a  banknipt  on  the  day  when  it  was  drawn,  as  he  had  paid  it 
away  then ;  and  that  day  being  before  ^e  act  of  bankruptcy,  die  payment  was 
a  good  payment. 

Verdict  for  the  plaintiff,  for  the  balance 

Pdl  and  D,  F.  Jwui^  for  the  plaintiffs. 

Vaughant  Serjt,  and  HtUchiMont  for  the  defendant 

[Attomies — Maugfunn  and  Aigfry.] 


•275]  ♦FROMONT  v.  COUPLAND, 

Id  u  action  for  nss  and  occopation  of  stables,  ths  plaintiff  and  defendant  faaTing  formerly 
been  connected  in  a  atage  coach  concern,  weekly  acconnte  delivered  by  the  plaifltiff  lo 
the  defendant,  by  which  it  appeared  that  the  plaiotiff  received  the  profits  for  tue  ptirpoee 
of  dividing  them,  and  which  stated  the  sum  due  to  the  defenJr.nt  for  the  week,  are  not 
evidence  of  proper  matter  of  set  off.  To  become  matter  of  set  off,  the  balance  in  the 
partnerahip  account  must  be  final. 

Action  for  nse  and  occupation  of  stables.  Plea — General  issue;  with 
notice  of  set  off. 

The  plaintiff  and  defendant  had  been  connected  in  the  proprietorship 
of  a  Baih  stage-coach.  Each  of  them  ran  the  coach  a  certain  part  of  the 
joamey,  and  provided  all  that  was  necessary  for  that  part  The  plaintiff 
retired  firom  the  concern,  and  the  defendant  took  his  stables,  and  it  was  for  the 
rent  of  them  that  the  action  was  brought 

It  appeared  that  the  plaintiff  by  his  agent  received  all  the  profits,  and  had  to 
divide  Uiem  between  the  parties,  according  to  the  distance  each  ran  the  coach. 

Accounts  were  rendered  every  week  by  the  plaintiff  to  the  defendant,  which 
contained  a  statement  of  the  receipts  and  disbursements  during  the  week,  and 
the  proportion  due  to  the  plaintiff  and  defendant,  for  the  number  of  miles  that 
each  ran  the  coach. 

These  accounts  the  defendant  offered  as  evidence  of  a  set  off;  and  it  was 
acknowledged,  that  if  they  were  received,  they  would  show  a  balance  in  favor 
of  the  defendant 

It  appeared  that  there  were  other  general  accounts  between  them  as  partners. 

BB«r,  C.  J.,  directed  a  verdict  for  the  plaintiff,  with  liberty  to  the  oefendant 
lo  move  to  enter  a  nonsuit,  by  introducing  the  accounts  as  a  set  off* 

Vaughan^  Serjt,  and  Chitty^  for  the  plaintiff. 

Pdl,  and  Wilde,  Seijts.,  for  the  defendant 

[Attonne8-*i%ir5^  ^d  Pe::790ru\ 


9M^      *1ji  7Vm%  Term,  PeU  moved  to  enter  a  nonsuit,  pursuant  to 
-*  leave  given  at^  trial,  aiguing  that  the  plaintiff  and  defendant  were 


the 
were  not 
putisets  in  the  general  concern,  because  each  had  a  distinct  share  in  the  profit 
and  loss.  According  to  these  accounts  the  plaintiff  had  a  part  and  ths  defend- 
aoia  pirt,  and  the  plaintiff  had  in  his  hands  the  portion  due  to  Uie  defendant 
r,  C.  J.    Is  diat  any  thing  more  than  a  mode  of  dividing  the  proi>ts  ! 
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,  These  weekly  accounts  do  not  show  a  general  balance ;  there  may  be  actions 
to  be  broiiffhtt  and  the  balance  cannot  be  ascertained  till  they  are  decided. 

Pell.    Ifon  coMtai^  but  the  other  accounts  spoken  of  were  in  &yor  of  the 
defendant. 

He  submitted,  First,  that  these  parties  were  not  partners  in  the  general  con 
cent ;  or,  Secondly,  if  they  were,  that  these  were  accounts  settled :  in  either 
of  which  cases  they  might  be  received  in  evidence,  and  he  cited  Barton  ff 
Hamon^  2  Taunt  40 ;  Smith  4*  Bartow^  2  T.  R.  476 ;  and  Rackstraw  4* 
Imbtr,  Holt,  N.  P.  C.  368. 

Best,  G.  J.  I  am  cleariy  of  opinion  on  principle,  that  these  accounts  are 
not  properly  a  set  off.  Undoubtedly  these  persons  are  partners :  they  are 
engaged  in  carrying  passengers  ;  they  receive  a  certain  sum,  and  are  an8we^ 
able  to  the  public.  The  balance  struck  must  be  on  the  final  adjustment  of  the 
partnership  aecounts ;.  but  in  these  accounts  there  is  no  such  balance*  for  it  is 

S roved  that  there  are  other  general  accounts.     Actions  might  be  brought  for 
amage  to  goods,  Ac,,  which  would  go  to  reduce  the  general  yearly  accounts, 
and  therefore  it  would  be  great  injustice  to  make  these  weekly  ones  decisive. 
.  Unless  we  were  to  hold  tlutt  an  action  might  be  brought  by  *one  part-  p^^^^ 
ner  against  another,  on  every  setded  item,  we  cannot  say  that  Uiese  ^ 
weekly  accounts  are  proper  matter  of  set  off. 

1  •  Rule  refused. 


SnTINGS  IN  EASTER  TERM,  IN  LONDON. 


BEFORE  LORD  CHIEF  JUSTICE  BE8T. 


EVANS  V.  SWEET. 

The  isaut  that  S,  and  F.  became  bail,  at  the  request  of  the  sheriffi  is  proved  by  showing 
that  they  became  bail  at  the  request  of  the  sheriff's  officer,  to  prevent  the  sheriff  firon 
being  fixed* 

Action  for  fake  imprisonment,  in  which  the  question  intended  to  be  tried, 
was,  whether  the  sheriff  can  by  law  put  in  bail  to  render  a  party,  without  or 
against  the  consent  of  the  party  so  rendered.  But  it  was  found,  on  examining 
the  pleadings,  which  were  very  lonff,  that  the  only  issue  on  the  record  was, 
that  by  the  rejoinder  it  was  alleged,  that  two  persons,  named  Riekerby  and 
Jbtm^,  became  bail,  at  the  request  of  the  sheriff;  and  in  the  surrejoinder,  the 
plaintiff  denied  this,  and  issue  was  therefore  joined  on  the  (act  of  request  or  no 
request  of  the  sheriff. 

It  was  clearly  proved,  that  these  persons  became  bail  at  the  request  of  the 
sheriff's  officer,  and  that  he  got  them  to  become  bail  to  render,  to  prevent  the 
sheriff  from  being  fixed,  and  himself  from  ultimately  being  compeUed  to  pay 
the  debt. 

CroBB^  Serjt.,  and  Thtusiger^  contended,  that  this  did  not  prove  an  authority 
from  the  sheriff  to  put  in  bail ;  becausct  though  the  under-ehniff  is  ttie  general 
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oiSoer  of  the  sheriff,  and  his  acts  are  the  acts  of  the  sheriff,  yet  with  the  bailiff 
it  ii  otherwise. 

tjygi      Bb8T«  C.  J.    I  am  clearly  of  opinion,  that  the  officer,  in  'this  instance, 
•■  acted  for  the  sheriff,  and  that  his  request  is  the  request  of  the  sheriff. 
I  must  nonsuit  the  plaintiff. 

Nonsuit. 
Cinoii,  Sent.,  and  TTuMsigeff  for  the  plaintiff. 
Peff,  and  ff%/e,  Seijts.,  and  Wightman.  for  the  defendant 

([Attomies— /Wdker,  and*  Whttler.l 


Pdl^  Serjt,  obtained  a  rule  nist,  for  a  new  trial ;  but  on  cause  being  shown, 
the  Court  were  clearly  of  opinion  that  tlie  nonsuit  was  lighu  'llie  rule  for  a 
new  trial  was  therefore  dischaiged. 


srrnNGS  after  easter  term,  at  Westminster. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


DIXON  V.  VALE  et  aL 

li  a  witDew,  being  caotiooed  that  he  ia  not  obliged  to  answer  queations  whieh  tend  te 
criminate  hinii  aiill  does  anawer  auch  aueationa,  be  cannot  afterwards  take  the  object 
tion  to  any  farther  queation,  relatire  to  tnat  whole  transaction. 

AsBAiTLT  and  battery.  Plea — General  issue ;  2d^  MottUer  manus;  and  Zdj 
That  the  plaintiff  attempted  to  make  a  forcible  entry  into  the  houise  of  one  of 
the  defendants,  and  that  he,  assisted  by  the  others,  as  his  servants,  repelled 
such  attempt,  using  no  more  forCe  than  was  absolutely  necessary.  Replication 
— De  injuria. 

One  of  the  plaintiflf's  witnesses,  in  his  cross-examination,  stated,  that  he  had 
become  banknipt ;  and  Peake  asked  him  as  to  the  removal  of  certain  goodsy 
which  had  been  taken  from  his  house  afler  his  bankruptcy. 

Bbst,  C.  J.,  told  him  he  was  not  bound  to  answer  this,  as  it  might  crimi? 
Bate  him. 
«27Ai       *The  witness  said  he  had  no  objection  to  answering,  when— 

-I  Best,  G.  J.,  laid  down,  that  if  a  witness,  being  cautioned  that  he  is 
not  eonpellable  to  answer  a  question  that  may  criminate  him,  chooses  to 
taswer  it,  he  is  bound  to  answer  all  questions  relative  to  that  transaction,  and 
cannot  be  sllowed  to  object,  that  any  Airther  question  has  a  tendency  to  crimi* 
Bate  him. 
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The  jufltificalion  having  been  provedy  there  wae  a 

Verdict  for  the  defendant 
Vmehm  and  PtU,  Seijts,,  and  F.  PoUoekf  for  the  plaintiff. 
Peakef  Seijti  for  the  defendants. 

[[Attomies — WaUon  ^  B.^  and  JKeftordnm.] 


SITTINGS  AFTER  EASTER  TERM,  IN  LONDON. 


BEFORE  LORD  CHIEF  JUSTICE  BEOT. 


SIMS  V.  KINDER. 

AaiMler.— -If  the  plaintiff  has  applied  to  the  under-sheriff  of  Middlesex  to  appoint  hiin  a 
sheriff's  officer,  and,  in  answer  to  the  inquiries  of  the  under-sheriff  as  to  his  fitness,  the 
defendant,  another  officer,  to  whom  the  plaintiff  had  been  a  bailiff's  follower,  says  he 
robbed  him :  such  communication  is  confidential,  and  is  as  much  privileged  as  the  com 
munication  of  a  master  in  giving  a  character  to  a  serrant ;  and  in  such  a  case  ii  is  com- 
petent to  the  master,  under  the  general  issue,  to  put  in  proof  any  part  which  goes  to 
•how,  that,  in  makiiig  the  slanderous  assertions,  he  was  not  actuatea  by  malice. 

Slander.  The  dedaration  stated  a  eoUoqtHufn  between  the  defendant  and 
ienjamin  Hopkinson:  That  the  ^defendant  said  of  the  plaintiff,  ^  he  is  r««igA 
a  rogue  and  a  thief,  and  has  robbed  me  :'*  and,  as  special  damage,  it  '- 
was  laid,  that  Benjamin  Bajmnsonf  being  the  under-sheriff  of  Middlesex^ 
would  have  nominated  him  a  sheriff's  officer,  but  by  reason  of  these  words, 
he  refused  to  do  so,  whereby  the  plaintiff  lost  great  gains,  which  would  have 
accrued  to  him  by  sucn  nomination* 

The  defendant  pleaded,  first  the  general  issue ;  and  second,  a  justification 
which  stated  that  the  plaintitf,  having  been  servant  of  the  defendant,  during  the 
lime  of  such  service,  received  sums  of  money,  U)  wii,  8i.  V'St.  6J«,  for  and  on 
account  of  the  defendant,  his  master,  from  •/.  H.,  tr.  6\,  •/•  i/.,  and  C.  B., 
which  said  si^ms  the  defendant  wrongfully  and  dishonestly  secreted  and  embez- 
tied;  wherefore  the  defendant  spoke  the  words,  d^c,  as  he  lawfully  might,  d(c. 
Replication — De  injuria. 

From  the  evidence  of  Mr.  Hopkinson^  the  under-sheriff,  it  appeared  that  the 
defendant  had  been  for  many  years  a  sheriff's  officer,  and  mat  the  plaintiff, 
who  had  been  his  follower,  had  sent  an  application  to  the  sheriff's  office  to  be 
appointed  a  sheriff's  officer.  The  under-sheriff  saw  a  person  named  Crook f 
of  whom  he  made  inquiries,  and  on  seeing  the  defendant,  said.  Crook  tells  me 
that  Sims,  who  formerly  lived  with  you,  is  a  thief,  and  has  robbed  you  many 
times ;  on  which  the  defendant  replied,  *'  what  Crook  has  told  you  is  very  true. 
And  the  under-sheriff  further  stated,  that  he  made  these  inquiries  for  the  pur- 
pose of  ascertaining  whether  the  plaintiff  was  a  fit  person  to  be  appointed  an 
officer ;  and  in  consequence  of  what  the  defendant  said,  he  refused  to  appoint 
tiie  plaintiff. 

Several  witnesses  proved  that  they  were  attomies,  and  would  have  employed 
die  plaintiff,  had  he  succeeded  in  getting  the  appointment 
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The  defence  was,  first,  that  tfiie  was  a  confidential  ogmmnnicatkm,  and  there- 

ktt  no  action  cookl  be  maintained  for  any  slander  it  might  contain,  unless  the 

fnoii  defendant  spoke  the  slander  from  malicious  motive ;  and  it  was  ^likened 

-I  to  the  case  of  giving  a  character  to  a  servant ;  and  second,  that  the  &cts 

staled  in  the  plea  were  a  justification  of  the  words. 

Witnesses  proved  that  the  plaintiff  had  received  sums  of  money  for  his  omit- 
ttng  to  arrest  one  of  the  persons  named  in  the  justification,  a  warrant  for  such 
arrest  having  been  given  to  the  defendant;  and  the  niece  of  the  defendant 
proTed,  diat  when  charged  with  having  kept  the  moneys  of  the  defendant,  the 
pbiatiff  said  he  was  sorry  for  it,  and  must  work  it  out 

The  defendant's  counsel  wished  to  give  in  evidence,  that  other  sums  of 
■uNiey  had  been  received  by  the  plaintiff,  of  persons  who  were  not  mentioned 
IB  the  plea. 

Tmdjf^  Serjt,  objected,  that  as  the  plea  only  justified  the  slander,  because 
the  plaintiff  had  kept  money  paid  him  by  some  particular  persons,  the  defendant 
eould  not  give  other  transactions  of  the  same  kind  in  evidence. 

BisT,  C.  J.  I  am  clearly  of  opinion,  that  this  conversation  with  the  under- 
sheriff  was  confidential,  and  entitled  to  just  the  same  protection  as  communi- 
eatiooB  relative  to  the  character  of  servants ;  and  therefore,  as  words  spoken 
onder  such  circumstances  are  not  actionable  without  malice,  on  the  question 
of  malice  or  no  malice,  I  am  clearly  of  opinion,  that  any  fact  which  goes  to 
show  that  the  defendant  spoke  bona  fidt^  and  without  malice,  is  admissible  in 
CTidenee ;  and  farther,  that  it  is  admissible  on  the  general  issue. 

The  plaintiff  was  nonsuited. 
*2821      ^Taddy^  Serjt.,  and  MolphuM^  for  the  plaintiff. 

'■       Vaughan^  and  Petf,  Seijts.y  and  Comyn^  for  the  defendant. 

[Attomies — BrookB^  and  FlatiJ] 

lo  tbe  case  of  Rogers  v.  Sir  Gerwu  Clifton,  3  Bos.  &>  Pal.,  Chambrtt  J.,  saya,  "  1  take 
t^  law  to  be  wall  settled,  that  where  a  master  ia  applied  to  for  the  character  of  a  servant, 
tile  former  is  not  called  upon  in  an  action,  to  prove  the  truth  of  any  aspersions  thrown  out 
by  him  sgainst  the  latter ;  but  that  it  lies  upon  the  servant  to  prove  the  falsehood  of  such 
aspersions ;  and  in  such  case  the  master  is  justified,  unless  the  servant  proves  express 
aialiee."  And  in  the  case  of  Swatton  v.  Tarpley,  K.  B.,  Mich.  T.  1831,  (MS.,)  the  Court- 
bsU,  that  a  servant  could  maintain  no  action  for  any  thin^  said  by  a  master,  in  giving  a 
chancier,  whether  in  writing  or  otherwise,  unless  there  be  malice  ;  but  that  malice  might 
either  be  .shown  from  the  communication  itself  or  from  matter  dehort,  and  that  if  there 
vsre  no  evidence  of  malice,  ihe  judjge  should  nonsuit ;  but  if  there  were  any  evidence  of 
Bulice,  the  case  should  so  to  the  jury  on  the  question  of  malice  or  no  malice.  In  the 
cue  of  Carrol  ▼.  Bird,  3  fisp.  201,  Lord  Kenyan  laid  down,  that  a  servant  could  bring  no 
aetiim  against  his  master  for  not  giving  him  a  character. 


PARKINS  ©.  COBBETT. 

Bmdmte.^^To  let  in  secondary  evidence,  the  beat  evidence  of  loss  of  the  original  docn* 
meat,  that  the  case  admits  of,  ought  to  be  given.  If  a  party  has  delivered  over  a  letter 
to  his  daughter,  and  previous  to  the  trial  a  witness  has  made  diligent  search  for  it, 
aansted  by  the  daughter,  and  eoald  not  find  it ;  this  is  not  sufficient  evidence  of  loss,  to 
1st  in  proof  of  its  contents  without  calling  the  daughter.  But  if  the  party  had  kept  it 
to  his  own  custody,  and  had  set  a  person  to  search,  who  could  not  fina  it  in  any  ot  the 
plaees  where  letters  were  kept,  that  would  be  sufficient. 

Aonov  to  reeover  die  priee  of  a  horse,  sold  by  the  plaintiff  to  the  defendant; 
The  ddenoe  was,  that  die  horse  was  not  sold,  but  omy  lert  to  the  defendant ; 
iod  to  diow  this,  it  was  sought  to  give  paid  evidence  of  the  contents  of  a 
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letter  sent  by  the  plaintiff  to  the  defendant  To  prove  the  loea  of  the  oiiginai 
letter,  the  defendant's  son  proved,  that  as  soon  as  the  defendant  received  it,  he 
gave  it  to  his  daughter  to  take  care  of,  as  was  his  practice  with  all  his  lettexs; 
and  that  two  days  before  the  trial,  the  witness  and  his  sister  searched  in  all 
the  places  where  the  defendant's  letters  were  kept,  but  could  not  find  the  letter 
in  question. 

Vaughan^  Serjt.,  objected,  that  this  was  not  sufficient  *evidenee  of  r^M 
the  loss  of  the  letter :  the  defendant's  daughter  ought  to  be  called.  ^ 

Pellf  Serjt,  and  D^  F,  JoneSt  contended,  that  all  that  was  ever  required  was 
reasonable  proof  of  loss ;  and  if  a  search  was  made  in  all  places  where  letten 
were  kept,  that  was  sufficient  prima  facie  proof  of  loss. 

Best,  G.  J.  You  must,  in  all  cases,  give  the  best  evidence  of  the  loss  of 
the  original  writing  that  the  case  admits  of.  If  this  letter  had  not  been  traced 
to  the  defendant's  daughter,  evidence  that  the  defendant  had  employed  the  wilF 
ness  to  search  in  all  places  where  he  kept  letters,  would,  I  take  it,  have  been 
sufficient  prima  facie  evidence  of  loss,  to  let  in  secondary  evidence  of  the 
contents  of  this  letter ;  because  no  better  evidence  could  be  reasonably  expected 
to  be  given ;  but  here  it  is  traced  to  the  defendant's  daughter,  and  therefore  she 
must  be  called;  and  if  she  is  not,  secondary  evidence  cannot  be  given  of  the 
contents. 

The  defendant's  daughter  not  being  in  court,  was  of  course  not  called,  and 
the  evidence  was  rejected. 

Verdict  for  the  pbuntiff. 

Vaughanf  Seijt,  and  Cooper^  for  the  plaintiff. 

Fettf  Serjt ,  and  />•  J*.  Jonee^  for  the  oefendant. 

[Attomies — Buncombe^  and  FaU1^.'\ 
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BEFORD  LORD  CHIEF  JUSTICE  BEST. 


DOE»  on  the  Demise  of  BULKELEY,  v.  WILFORD. 

If  in  a  fine  there  be  a  patent  ambiguity,  the  fine  is  void ;  but  if  there  is  a  latent  ambiguity, 
it  may  be  explained  oy  evidence.  If  a  fine  is  levied  of  twelve  houses,  it  revokes  a  pre- 
vious will  quoad  those  houses ;  but  evidence  may  be  given  to  show  that  the  conusor  had 
nineteen  houses,  and  that  a  particular  twelve  were  meant  by  the  fine. 

E^CTMBNT  to  recover  houses  and  lands  at  Chelsea,  The  lessor  of  the  plain* 
tiff  was  the  heir  at  law  of  General  WUford$  the  defendant  was  the  widow  of 
the  General,  and  devisee  of  all  his  property  under  his  will. 

It  appeared  that  General  Wizard  had  made  a  wUl,  by  which  he  devised  the 
whole  of  his  property  to  his  widow,  the  defendant ;  but  subsequently  to  the 
execution  of  his  wUl,  he  sold  a  small  portion  of  a  property  he  had,  which  was 
called  the  Ranetagh  property,  to  the  Governors  of  Ckehea  Hoepiial.  Their 
■oliqitor  not  approving  the  title  as  it  then  stood,  General  Wilferd  levied  a  fine 
of  **  twelve  messuages,  twelve  gardens,  twenty  aeres  of  meadow,  with  the  ap* 
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partenanceSy  Ac.,  in  the  parish  of  Chebea,"  There  was  no  deed  to  lead  the 
uses  of  this  fine,  and  it  was  therefore  contended,  on  the  part  of  the  lessor  of 
the  plaintiff,  that  this  fine  revoked  the  will. 

To  show  that  this  fine  did  not  ex^nd  to  all  the  General^s  property  in  Chelsea^ 
endence  was  gi?en  &at  he  had  nineteen  houses  in  Cheisea,  but  twelve  of  them 
were  in  the  Ranelagh  property ;  and  a  deed,  dated  12th  August^  1820,  was  put 
in-  It  was  between  General  WUford  and  the  Governors  of  Chelsea  Hospital* 
It  recited  that  Greneral  Wiffbrd  had  contracted  for  the  sale  of  a  part  of  a  cer» 
tiin  estate,  called  the  Ranuagh  property,  to  the  Governors  of  Chehea  Honitalf 
and  in  this  deed  was  a  covenant  that  General  fVUford  should  levy  a  nne,  to 
*2851  ^°^P^^^  ^^  *^^^  ^^  ^®  Governors  of  the  iiospUal  to  the  portion  of 
-'  his  lands  so  purchased. 
Oiuhw,  Seijt.,  objected,  that  this  deed  was  not  evidence ;  for  that  this  was 
not  a  case  between  the  General  and  the  Governors  of  the  £to»pUalf  therefore 
this  deed  was  a  mere  res  inter  alios. 

Best,  G.  J.  If  the  fine  was  clear,  and  free  from  ambiguity,  this  deed  would 
not  be  evidence ;  but  there  is  an  ambiguity  in  this  fine,  for  it  speaks  of  twelve 
booses  in  Chelsea^  and  there  were  nineteen :  it  is  therefore  ambiguous  and 
oacertain  which  twelve  were  meant ;  this  must  be  explained :  therefore  I  think 
this  deed  admissible  in  evidence. 

Onslow^  Serjt« — My  Lord,  in  the  case  of  Lord  Blaney  v.  Lord  Mahon^  in 
Yiner,  it  was  held,  that  if  a  fine  is  levied  of  twen^  acres  of  land  in  />.,  and 
the  conusor  have  more,  the  conusee  may  elect  which  twenty  he  will  have. 

But,  C.  J.  I  should  like  that  case  to  be  reconsidered ;  but  I  am  clearly 
of  opinion,  that  you  cannot  recover  the  whole  of  the  property.  If  there  be  a 
patent  ambiguity  in  a  fine,  it  is  void ;  but  if  the  ambiguity  be  latent,  you  must 
go  into  evidence  to  explain  it  The  fine  is  for  twelve  houses ;  and  if  the 
General  had  had  only  twelve,  I  could  have  received  no  other  evidence ;  and  if 
the  fine  had  even  been  obtained  by  fraud,  that  could  not  have  been  gone  into 
in  this  case :  the  party  must  have  gone  into  Equity,  and  even  there,  the  fine 
would  not  hare  been  set  aside,  but  a  re-conveyance  would  be  ordered ;  and  it 
is  quite  right  it  should  be  so,  for  if  it  were  otherwise,  it  would  shake  the  titles 
of  a  great  many  estates.  There  is  no  doubt,  that  if  a  party  make  a  will,  and 
ifierwards  levy  a  fine,  that  revokes  the  will  as  to  all  such  estates  as  the  fine 
•2^-1  extends  to,  though  the  party  had  no  intention  of  revoking  his  will,  *and 
-*  though  he  takes  the  same  quanti^  of  estate  after  the  fine  as  he  had 
hdote.  On  this  evidence,  I  think  it  is  plam  the  fine  was  of  the  Rai%dagh  pro* 
perty  only :  so  fiir,  the  will  is  revoked,  and  no  further. 

Verdict  for  the  lessor  of  the  plaintifiT,  for  the  Ranelagh  property. 
Onsbw^  and  Pei/,  Serjts.,  and  Reader,  for  the  lessor  of  the  plaintiff. 
Bosanpui,  and  Toddy,  Serjts«,  for  the  defendant. 

[Attomies— JE7/ltff  4*  P.,  and  Ihw^  A^  4*  H.} 
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ADJOURNED  SITTINGS  AFTER  EASTER  TERM,  IN  LONDON. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


TAYLOR  et  al.  v.  BOOTH. 

SeaMe^  that  an  averment  in  a  declaration  on  a  bill  of  exchange,  drawn  in  Irtlamd,  lad 
made  payable  in  England,  treating  ihe  sum  mentioned  in  the  bill  as  Irish  currencr, 
and  atating  it  to  be  of  a  certain  value  in  lawful  monev  of  Grent  Britain,  ia  material, 
and  will  prevent  the  plaintiff  from  recovering  more  than  that  aom ;  though,  without 
auch  an  averment,  he  would  be  entitled  to  treat  the  bill  as  for  Englitk  currency*  A  bill 
drawn  in  Ireland  for  256Z.  ISt.  sterling,  payable  in  England^  will  be  taken  to  meio 
Engliik  money. 

Action  on  a  bill  of  exchange,  drawn  in  Ireland^  and  payable  in  England. 
The  sum  stated  in  the  bill  was  256/.  18«.  sterling,  for  which  snm  the  plaintiA 
proposed  to  take  a  verdict 

Cro99^  Seijt.,  for  the  defendant,  pointed  ont  an  arerment  in  the  declaratioii, 
which  treated  that  sum  as  Jriah  currency,  and  stated  that  it  was  of  the  value 
of  232/*  4«.  of  lawful  money  of  Great  Britain.  He  submitted,  that  the  ve^ 
diet  *could  not  be  taken  for  more  than  the  smaller  sum,  the  plaintiffs  rcog7 
Deing  bound  by  such  averment.  He  also  submitted,  that,  independently  ^ 
of  the  averment,  the  sum  must  be  taken  to  be  Irish  currency,  as  it  was  drawn 
in  Inland^  and  stated  to  be  for  sterling. 

Bbst,  C.  J«  If  a  man  draws  a  bill  in  Ireland  upon  Englandf  and  states 
diat  it  is  for  sterling  money,  it  must  be  taken  to  mean  sterling  in  that  part  of 
the  united  kingdom  where  it  is  payable :  common  sense  will  tell  us  this.  My 
only  difficulty  is  on  the  declaration.  If  there  is  any  case  where  it  has  been 
holden  that  such  an  averment  as  is  made  in  this  case  is  immaterial,  I  should 
be  dad  to  be  referred  to  it. 

Parkey  for  the  plaintiffs.  The  rule  in  the  case  of  Brittow  and  Wright^ 
Douglass,  665,  is,  that  if  the  plaintiff  does  not  want  the  allegation  at  all,  it  may 
be  struck  out. 

Bbst,  C.  J.  I  will  take  the  verdict  for  the  smaller  sum,  and  yon  may  move 
to  enter  it  for  the  larger.  My  present  opinion  is,  that  you  cannot  get  rid  of 
this  averment. 

Verdict  for  the  plaintiffs,  for  282/.  At.  and  interest. 

Vaughan^  Serjt,  and  Parke,  for  the  plaintiff. 

Oros9y  Seijt,  for  the  defends^ 

[Attomies — Fname  4*  B.,  and  EllU  ^  Co.] 

To  reduce  Irish ^  currency  to  its  value  in  English  monev,  you  mnet  deduct  one-tbir- 
ieenth  of  the  eum  in  Irish  currency,  and  the  result  is  the  value  in  English  money ;  and  if 
to  an  amount  in  English  money  you  add  one- twelfth,  it  gives  the  value  in  Irish  currency. 
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•ALEXANDER  v.  BROWN. 


A  ptper  writlmi  by  •  party,  is  «lminible  in  eTidsnce  against  that  party,  thonch  it  is  sined 
br  a  tidrd  person/  If  a  person  goes  and  oflers  a  sum  of  money,  stating  bow  mnch  he 
oflen,  and  holding  tbm  money,  twisted  up  in  bank  notes,  in  his  hand,  it  is  a  sufficient 
ttsdsr;  but  if  the  snm  had  not  been  mentioned,  MtmbUf  that  it  would  not  have  been  a 
good  lender. 

DicLABATTOR  fbr  goodfl  sold  and  delivered  lo  a  third  person  at  the  defendant's 
nqaest.    Pleas-— The  general  issne,  and  a  tender  of  29/.  19ff.  Bd, 

For  the  defendant,  a  paper  was  offered  in  evidence,  which  was  in  the  hand* 
wridng  of  the  plaintiff,  and  signed  by  Neavt^  to  whom  the  goods  (which  were 
brieks)  were  delivered,  for  the  purpose  of  building  a  factory  for  the  defendanC 

Tadtfy,  Seijt,  for  the  plaintiff,  objected  to  its  being  received.  It  is  true  this 
is  writleii  by  my  client,  and  signed  by  Ntaivt.  A  clerk  may  write  a  paper,  but 
it  wiO  Bo<  therefore  ta  him,  l^cause  it  is  written  for  another.  Ntatt  may  be 
called  as  a  witness. 

Best,  C.  J.  I  shall  receive  it,  because  it  is  written  by  your  client^  As  yet, 
1  do  Bot  know  the  contents :  I  only  desire  it  may  be  read,  as,  if  he  had  said 
any  tlung,  I  should  hear  it  The  effect  is  another  thing.  It  is  new  to  me  that 
what  a  man  writes  is  not  receivable. 

7W^  Seijt. — ^They  oier  it  as  an  act  done  byiVsave. 

BiiT,  C.  J.  I  do  not  receive  it  as  such,  but  as  a  thing  written  by  yomr  client. 

The  penoB  who  made  the  tender  had  two  bank  notes  twisted  up  in  his  hand, 
inehmng  four  sovereigns  and  19ff.  %d.  in  chan|;e,  making  the  precise  sum  in« 
leaded  to  be  paid.  He  tdd  the  plaintiff  what  it  consisted  oC  but  did  not  open 
it  before  him. 

•ogg^      ^Taddjf^  Seijtw,  objected,  that  this  was  not  sufficient    He  ought  to 
J  have  shown  him  the  money. 

But,  C.  J.  I  am  of  opinion  diat  it  is  sufficient  If  he  had  not  mentioned 
the  aavmnt,  I  think  it  would  not  have  done. 

Taddy^  Seijt.,  and  A  F.  Janta^  for  the  plaintiff. 

BumkquBi^  Seijt,  and  Moody  %  for  the  defendant 

[Attomies— G.  Fatmer,  and  Nmd  ^  Co.] 


HARRINGTON  v.  FRY. 

If  a  person  aandis  letters  to  S,F.,  of  Fljfmouth  Dock,  and  receives  answers  to  them ;  such 
laswers  ai«  adiniflsible  in  evidence  against  a  defendant,  his  name  being  S.  F.,  and  it 
being  proved  by  a  person  who  knew  the  principal  residents  of  Flymoutk  Dock,  and  knew 
of  no  oiher  person  named  ^.  F.j  this  being  considered  sufficient  prima  facie  evidenee 
that  they  came  from  him :  and  if  they  were  not  of  his  handwriting,  it  fay  on  him  to 
ibow  that.  A  person  ia  not  liable  for  goods  supplied  for  the  use  of  a  ship,  unless  ho- 
either  is  owner,  or  baa  held  himself  out  as  such,  or  baa  made  an  express  promiao  to  pay » 
or  has  received  profit  from  the  ship. 

AenoR^  for  goods  supplied  to  the  ship  Etizabtthm  The  defendant,  whose 
oame  is  Samud  Fry,  lived  at  Flymoutn  Dock ;  and  a  witness,  named  JVets?' 
ford,  who  had  the  management  of  the  vessel,  put  in  two  letters,,  statins  that  he 
believed  that  they  came  in  answer  to  letters  written  hy  himself  and  sent  te 
Smud  Fry,  at  Fh/numth  Dock.    Bot  he  never  saw  Mr.  Fry. 

te  attorney's  derk  proved  that  be  served  process  in  this  action  on  Samuol 
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Fhft  of  Janui'Streetf  Phmouih  Bockf  on  which  Fry  said  **  very  well."  Tlie 
witaess  stated,  that  he  knew  most  of  the  principal  people  there,  and  never 
heard  of  any  other  person  named  Fry,    The  defendant  is  a  ship-owner. 

It  was  then  proposed  to  read  the  letters,  as  letters  written  by  the  defendant 

*Peii^  Seijt.,  for  the  defendant,  objected.  There  is  no  evidence  of  pMon 
these  letters  being  in  the  handwriting  of  /Vy,  the  defendant  Wdjford  ^ 
merely  proved  his  having  written  letters  to  a  person  named  Fry*  The  plaintiff 
ought  to  have  given  notice  to  Fry  to  produce  the  letters  sent  to  him ;  but  he 
does  not.  He  might  have  got  witnesses  to  prove  the  handwriting  of  Fry;  and 
there  is  no  proof  of  acts  done  under  this  correspondence,  and  recognized  hj 
the  writer  of  the  letters. 

fFUde^  Serjt,  and  Ben/ley,  on  the  same  side.  These  are  not  foreign  letters. 
Here  is  a  party  called  from  Plymouth  Dock  to  prove  service  of  process. 
The  plaintiff 's  counsel  might  have  offered  the  best  evidence,  namely,  proof  of 
the  handwriting.  It  does  not  appear  that  any  actual  inquiry  was  made  by  the 
young  man  who  served  the  process. 

Bbst,  C.  J.  I  am  clearly  of  opinion  that  these  letters  are  admissible.  It 
has  been  proved  that  the  defendant  is  a  ship-owner ;  and  a  witness  has  stated 
that  he  knows  most  of  the  principal  people,  and  knows  only  one  Samud  Fry 
among  them.  This  I  think  is  enough  for  me  to  presume  that  there  is  no  other 
Samuel  FVy  of  PlymotUh  Dock.  I  never  knew  notice  to  be  given  in  such  a 
case :  the  correspondence  itself  is  not  material.  The  witness  WeUford  savs, 
these  are  the  letters  of  a  person  corresponding  under  the  name  of  Samud  rnji 
of  Plymouth  Dock}  and  then  it  is  proved,  that  there  is  only  one  person  of  that 
name  there.  It  is  open  to  the  other  side  to  prove  that  the  letters  are  not  of  the 
handwriting  of  Samuel  /Vy,  the  defendant. 

The  letters  were  then  read.  They  spoke  of  claims  which  the  writer  had 
on  account  of  the  vessel  in  question,  and  clearly  showed  that  he  considered 
himself  as  an  owner. 

fFdsford  gave  the  order  for  the  goods,  stating  them  to  *be  for  the  rMgi 
owners  generally,  but  not  mentioning  any  names ;  and  it  did  not  appear  ■- 
that  the  plaintiff  was  at  that  time  at  sdi  aware  of  the  defendant's  being  an 
owner. 

On  account  of  a  non-compliance  with  the  registry  acts,  the  bill  of  sale  under 
which  the  defendant  supposed  he  held  his  share  of  the  ship,  turned  out  to  be  a 
nullity.  The  defendant's  name  did  not  appear  on  the  registry  at  London^  the 
port  to  which  the  ship  belonged  at  the  time  the  goods  were  supplied ;  and 
there  being  no  registry  at  Exeter^  the  place  where  the  ship  was  described  as 
being  registered,  in  the  bill  of  sale. 

PdU  Seijt  I  submit,  that  the  defendant  is  entitled  to  a  verdict.  There  is 
no  evidence  of  any  personal  credit  given  to  him  by  the  plaintiff,  and  he  is  not 
the  legal  owner :  a  legal  ownership  can  only  be  vested  by  a  transfer  in  con- 
formity with  the  register  acts.     And  he  cited  Trewhdla  v.  Rowe^  1 1  East,  435. 

Vaughan^  Serjt.,  for  the  plaintiff.  The  defendant  betieved  himself  to  be 
the  owner,  and  says  so  in  his  letters ;  he  is,  therefore,  estopped  from  setting 
up  the  infirmity  in  his  legal  title. 

Best,  C.  J.  If  a  man  appears  to  be  the  owner  of  a  ship,  though  he  is  not 
the  legal  owner,  he  shall  not  shield  himself  against  claims  like  the  present,  by 
the  infirmity  of  his  title.  If  it  were  possible  for  this  ship  to  be  register^  at 
Exeter^  and  the  defendant  stood  on  such  registry  at  Exeter^  as  the  owner,  I 
should  hold  him  liable.  But  the  case  stands  on  different  grounds ;  for  if  the 
party  furnishing  the  goods  had  looked  at  the  London  registry,  he  would  have 
seen  that  the  name  of  the  defendant  was  not  in  it.  The  conveyance  at  Exder 
IB  of  no  avail.  The  defendant  fimcied  himself  the  owner,  but  never  held  him- 
self out  as  such  to  the  plaintiff;  nor  does  it  appear  that  Uie  plaintiff  had  any 
idea  that  he  was  owner.  It  appears,  *too,  from  the  letters,  that  the  r«oQo 
defendant  never  received  any  of  the  profits  of  the  vessel ;  for  if  he  had,  L^^ 
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I  ahoold  hiiye  held  him  liable,  however  defective  his  tide.  I  agree  wi&  the 
defendant's  coansel,  that  the  defendant  can  only  be  liable  in  two  ways— -either 
as  legal  owner,  or  aa  holding  himself  out  as  such ;  and  I  am  of  opinion,  upon 
the  evidence,  that  he  is  not  liable  in  either  of  these  ways.  I  think  the  case  of 
Trewhella  r.  Rowe  distinct  from  this  case.     His  lordship  then  directed  a 

Nonsuit,  with  liberty  to  move  to  enter  a  verdict  for  the  plaintiff* 

Faiighan^  Serjt.,  and  E.  Lowes f  for  the  plaintiff. 

Pdlf  and  ffilde,  Serjts.,  and  Baylty^  for  the  defendant* 

[Attoinies— 7*.  WtsU  and  Hughes  4*  Co.] 


In  THnity  Term,  Vaughan^  Serjt,  moved  to  enter  a  verdict,  pursuant  to 

the  leave  given  at  the  trial.     He  argued,  that  there  was  a  distinction  between 

the  proving  the  title  to  a  ship,  and  the  making  out  a  charge  against  an  owner. 

The  only  question  being,  whether  these  goo£  were  fiimished  for  the  benefit, 

sod  on  the  authority  of  the  party ;  if  he  acts  as  owner,  and  holds  himself  out 

as  such,  it  is  enough,  though  he  has  neither  a  legal  nor  an  equitable  title,  which 

he  admitted  the  defendant  could  not  have  unless  the  requisites  of  the  register 

acts  were  complied  with.    The  general  object  of  these  acts  was,  merely  to  see 

^t  foreigners  have  not  an  improper  interest  in  British  ships.     With  respect 

to  the  bill  of  sale,  all  the  register  acts  say,  that  such  as  this  is  shall  be  hull  and 

void.    But  if  a  man  delivers  over,  for  a  sum  of  money,  the  possession  of  a 

▼easel  to  another,  without  any  reference  to  the  registry  acts  at  all,  he  is  liable, 

«293-i  thouffh  he  may  not  be  able  to  make  out  a  legal  title.  Fry  gives  to  *fFeU^ 

^  fora  an  authority  to  order  such  stores  and  repairs  as  are  necessary. 

The  question  is  not  on  the  point  of  legal  ownership ;  but,  whether  the  goods 

were  furnished  for  the  benefit,  and  on  Uie  authority  of  the  defendant     And  he 

nted  the  cases  of  Sutton  v.  Buck,  2  Taunton,  302  ;  Hubbard  ^Johnstone,  3 

Taunt.  177 ;  and  M'Jvor  v.  Humble,  16  East,  169. 

Bsst,  C.  J.  A  man  can  only  be  charged  for  goods  furnished  for  his  ship, 
either  on  the  ground  of  the  credit  being  given  to  him  personally,  or  of  his  being 
the  owner,  or  of  his  holding  himself  out  as  the  owner.  Now,  in  this  case,  it 
a  impossible  to  say  that  the*  defendant  ever  held  himself  out  as  owner. 
WeUford  proved,  that  the  plaintiff  never  knew  that  the  defendant  was  owner. 
The  contract  was  with  the  owners  generally,  and  not  with  any  individual. 
Then,  was  the  defendant  an  owner  T  It  is  clear,  that  he  was  not.  The  bQl  of 
sale  gave  no  interest,  because  it  stated  the  registry  of  the  ship  to  be  at  Exeter, 
whereas  it  was  not,  but  at  London.  But  if  the  defendant  had  appeared,  at 
Exeter  or  London^  on  the  register  as  owner,  I  should  have  held  him  liable, 
though  there  was  a  defect  in  his  title.  The  contract  was  with  the  owners,  and 
the  plaintiff,  if  he  had  gone  to  the  Custom  House,  would  have  seen  that  the 
defendant  was  not  one  of  the  owners.  I  am  therefore  clearly  of  opinion,  that 
he  is  not  liable.  The  credit  was  not  personal ;  and  the  case  in  1 1  East,  is  dis- 
tii^ishable  from  this. 

Pabk  and  Burhouoh,  Js.,  concurred. 

Rule  refused. 

By  the  statates  26  G.  3,  e.  66,  and  34  G.  3,  e.  68,  all  transfers  of  ships,  and  sharea  in 
■hipf ,  mast  be  in  writing ;  and  sach  writing  must  set  out  a  copy  of  the  certificate  of  the 
•bip*8  registry,  otherwise  such  transfer  is  not  to  be  valid  either  in  law  or  in  equity.  In 
the  ease  of  JLarceke  ▼.  Wakewuin,  Peake,  Rep.  140,  it  was  ruled,  that  veaaeLi  employed  in 
ioliad  naTigmtion  are  not  within  the  regiater  acta. 
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•OXFORD  LENT  CIRCUIT. 

1824. 


BEFOBE  MR.  JUSTICE  PARK,  AND  MR.  BARON  GARROW. 


BERKSHIRE  ASSIZES. 
BEFORE  MR.  JUSTICE  PARK. 


BLOXSOME  «.  WILLIAMS. 

Whether  in  wn  tetioB  for  t  breach  of  warranty  of  a  horae,  the  defendant  can  be  allowed 
to  set  up  that  be  was  a  horee -dealer,  and  sold  the  horae  on  a  Sumday,  contrary  to  the 
provisions  of  the  statute  of  29  Car,  2,  c.  7 — Quare» 

Action  on  the  warranty  of  a  horse. 

It  appeared  that  the  plaintiff  was  an  attorney,  the  defendant  a  horse-dealer, 
and  ^at  the  horse  was  bought  of  the  defendant  by  the  plaintiff's  son,  on  a 
Sunday f  and  that  the  horse,  being  warranted  sound  by  the  defendant,  was 
unsound. 

JerviSf  objected^  that  this  action  could  not  be  maintained ;  because,  the  sale 
of  the  horse  being  on  a  Sunday ^  and  the  defendant  a  horae-dealer,  the  sale  was 
yoid,  by  the  statute  29  Car,  2,  c.  7,  «•  1,  which  enacts,  that  no  tradesman,  arti- 
ficer, workman,  laborer,  or  other  person  whatsoever,  shall  do  or  exercise  any 
worldly  labor,  business,  or  work  in  their  calling,  works  of  necessity  or  chari^ 
excepted;  and  that  in  the  case  of  Drury  V.  Drfontahie^  1  Taunt.  131,  the  Court 
only  held,  that  the  sale  of  a  horse  on  a  Slunday  was  not  void,  because  it 
^appeared  that,  in  selling  it,  the  vendor  was  not  exercising  his  worldly  r«og5 
calling,  he  not  being  a  horse-dealer.  ^ 

Park,  J.  That  was  an  action  for  the  price  of  the  horse.  If  the  horse- 
dealer  were  suing  for  the  price  of  the  horse,  the  other  party  might  say,  you 
committed  an  offence  by  selling  it  on  a  Sunday,  in  the  way  of  your  calling, 
and  the  sale  is  void.  The  difficulty  I  feel  is,  whether  a  man  can  first  do  wrong 
by  using  his  trade  on  a  Sunday,  and  then  take  advantage  of  the  wrong  he  has 
done,  by  annulling  the  sales  if  they  don't  suit  him. 

Verdict  for  the  plaintiff,  with  liberty  to  move  to  enter  a  nonsuit, 

Taunton,  for  the  plaintiff. 

JerviSt  and  Croti,  for  the  defendant 

[Attomies — Bioxsomer^nA  FFard,} 


In  Eoiter  Term,  Jervis  moved  for  a  rule  nUif  to  enter  a  nonsuit,  which  was 
granted. 
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OXFORD  ASSIZES. 

BEFORE  MR.  BARON  GARROW. 


WEAVER  V.  LLOYD. 

If  a  libel  is  justified  as  true,  and  in  the  plea  each  specific  statement  is  averred  to  be  tnte : 

if  the  defendant  docs  not  prove  each  statement  to  be  true,  the  plea  is  not  proved,  though 

he  prove  facts  of  the  same  kind. 
la  an  action  for  a  libel,  if  a  letter  of  the  defendant  is  read,  which  refers  to  an  account  of 

the  transaction  the  libel  relates  tOt  which  has  appeared  in  a  newspaper,  thai  newspaper 

may  be  given  in  evidence. 

This  was  an  action  for  a  libel  published  in  the  O^ifofd  Htrcdd^  imputing  to 

*2961  ^^  plaintiff  that  he  had  cruelly  *  beaten  his  horse,  and  knocked  out  one 

-'  of  its  eyes.     The  defendant  pleaded,  First,  the  general  issue  ;  Second* 

&  justification  of  the  truth  of  all  the  things  stated  in  the  libel ;  and  Third, 

another  justification,  which  merely  alleged  diat  the  statements  of  the  libql  wero 

*^tnu  in  8ub9taneeJ**\ 

The  manuscript  of  the  libel  was  proved  to  be  of  the  defendant's  handwn^ 
ing,  and  read. 

A  letter  from  the  defendant  to  the  editor  of  the  Oacford  Herald  was  read ;  it 
referred  to  another  account  of  the  beating  of  the  horse,  which  had  appeared  in 
that  paper. 

The  plaintiffs  counsel  wished  to  read  the  account  so  referred  to  from  thi9 
Orfbfd  Herald.^-This  was  objected  to» 

Uarrow,  B.,  held,  that  the  account  so  referred  to  by  the  defendant  in  iu« 
letter  was  admissible  in  evidence. 

It  was  read  from  the  Oxford  Herald. 

Evidence  was  given  on  the  part  of  the  plaintiff,  to  show  the  falsehood  of  the 
statements  of  the  libel,  and  on  the  part  of  the  defendant,  to  show  that  the  libel 
vas  a  fair  account  of  what  occurred. 

It  was  admitted  on  all  hands  that  the  statement,  that  the  horse's  eye  was 
knocked  out,  was  untrue ;  but  that  in  other  respects  the  libel  was  a  fair  aC'Count 
of  what  had  occurred. 

The  jury  foimd  for  the  plaintiff,  damages  one  farthing,  on  the  general  issue ; 
ibr  the  plaintiff  on  the  first  justification  ;  and  for  the  defendant  on  the  second 
justification. 

«297i       VertTtg,  Peake,  Serjt.,  and  Cross,  for  the  plaintiff. 
I       Taunton^  Russel,  and  Bicheno,  for  the  defendant. 

[Attornies — Frankum  and  Lloyd.'] 


^  ^  Thii  justification,  I  apprehend,  is  not  good.  The  case  of /.  Anaon  v.  Stuart^  I  T.  R« 
7iS,  decides,  that  if  a  libel  charges  the  piainiiflf  with  an  ofiience,  as  that  he  is  a  swindler, 
it  is  not  sufficient  to  plead  that  he  is  so ;  but  the  defendant  must  set  forth  the  speciEo 
facts  be  means  to  prove,  to  show  that  the  plaintiil'  is  bo.  And  the  case  of  HolmeM  v.  Ca* 
fcs^,  1  Taunt.  543,  decides,  that  a  justication  of  a  libel  must  state  issuable  facts;  and  a 
jwtieaiion  of  a  libel,  in  the  terms  of  such  libel,  is  not  sufficient,  if  the  libel  only  charges 
ihe  pUioiiff  with  general  misconduct  as  an  attorney,  or  the  like. 


Vot.  XII.— 23 
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COURT  OF  KING'S  BENCIL 

BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  J3 

In  Banc. 

Taunton  moved  (with  leave  of  the  learned  baron)  to  enter  a  verdict  for  the 
defendant  on  the  first  justification,  on  the  ground  that  that  plea  was  proved  in 
substance ;  and  though  he  admitted  that  the  beating  the  horse's  eye  out  was 
not  proved,  yet,  as  the  general  charge  of  the  libel  was  cruelty  to  the  horse,  that 
was  abundantly  proved,  though  each  specific  fact  of  cruelty  was  not  proved. 

The  Court  were  clearly  of  opinion,  that  if  a  libel  charges  specific  facts  of 
cruelty,  and  those  statements  are  justified  as  true,  each  specific  fact  of  cruelty 
must  be  proved,  to  support  the  justification. 

Rule  refused. 


WORCESTER  ASSIZES. 
BEFORE  MR  JUSTICE  PARK* 


REX  V.  CALEB  TANDY. 

To  constitute  the  offence  of  breaking  into  a  dwelling-house  in  the  day-time,  (no  person 
being  therein,)  it  must  be  proved,  that  the  breaking  took  place  at  a  time  of  day  wbea 
<  there  was  sufficient  daylight  to  distinguish  a  person's  features. 

This  prisoner  was  indicted  under  the  statute  of  39  Eiiz.  c.  15,  for  breaking 
into  a  dwelling-house,  no  person  being  ^therein,  and  stealing  goods,  to  rvogg 
the  value  of  five  shillings  and  more.  ^ 

The  prosecutor  proved,  that  when  he  left  his  house  to  go  to  work,  no  person 
was  in  it,  and  that  he  led  it  securely  fastened ;  when  he  returned,  he  discovered 
^at  it  had  been  broken  open,  and  goods  stolen  of  more  than  bs,  value  ;  it  was 
then  so  dark  that  a  person  could  not  distinguish  a  man's  features. 

Park,  J.,  laid  down,  that  this  offence  was  the  converse  of  burglary,  and  that, 
to  constitute  the  offence,  it  must  be  proved  that  the  house  was  broken  into  at  a 
time  when  there  is  light  enough  to  distinguish  a  man's  featqres. 

Evidence  was  then  given,  to  show  that  the  prisoner  was  in  possession  of  the 
stolen  goods  before  dark. 

Verdict— Guilty. 


REX  V.  GEORGE  GRIFFITH. 

To  constitute  the  ofience  of  cutting,  with  intent  to  murder,  it  is  not  necessary  that  ih% 
wound  should  be  near  a  vital  part,  or  of  such  a  nature  as  to  be  likely  to  cauoe  death. 

This  prisoner  was  indicted  for  cutting  and  stabbing  Edward  Penny  ^  with 
intent  to  murder  him:    other  counts  charged  it  to  be  with  intent  to  maim. 
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disable,  and  disfigure  him,  and  with  intent  to  do  him  some  grievous  bodily 
harm. 
Evidence  having  been  given  of  the  circumstances, — 
Godson  asked  the  surgeon  who  attended  the  prosecutor,  whether  the  wound 
vas  near  any  vital  part,  or  was  of  a  dangerous  nature,  likely  to  cause  death. 
Mooi       Park,  J.     I  think  that  question  quite  superfluous ;  the  ^situation  of 
^  the  wound  on  this  indictment  is  immaterial ;  all  that  we  can  inquire  is, 
whether  the  prisoner  cut  or  stabbed  the  prosecutor  with  either  of  the  intents 
laid  in  the  indictment,  and  whether,  if  death  had  ensued,  the  offence  would 
have  been  murder.     I  know,  some  judges  have  held,  that  to  constitute  this, 
offence,  the  wound  must  be  of  such  a  nature  as  is  likely  to  cause  death. 
However,  till  the  House  of  Lords  have  decided  that  that  is  law,  I  shall  hold 
the  contrary  opinion. 

From  the  other  evidence  it  appeared,  that,  if  death  had  ensued,  the  offence 
would  only  have  amounted  to  manslaughter. 

Verdict— Not  guilty. 
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*Crod8onj  for  the  prosecution. 
Curwoodj  for  the  prisoner. 


[Attomies — Godson^  and .] 


The  8tat.  43  Geo,  3,  c.  58,  (Lord  EUenbofvugh*»  act)  enacts,  that  *'if  any  person  or 
persons  shall  wilfalljr,  maliciously,  or  uniawfully  stab  or  cut  anv  of  his  Majesty's  subjects, 
with  intent,  in  so  doinp^,  or  by  means  thereof,  to  murder  or  roo,  or  to  maim,  disfigure,  or 
disable  such  of  his  Majesty's  subject  or  subjects,  or  wiih  intent  to  do  some  other  grievous 
bodily  harm  to  such  his  Majesty  s  subject  or  subjects,  or  to  prevent  apprehension ;  such 
persons  are  declared  felons,  without  benefit  of  clergy.  Provided  always,  that  in  case 
death  had  ensued,  it  would  not  have  amounted  to  murder,  the  party  stabbing  or  cutting 
ihall  be  acquitted."  The  above  is  the  clause  in  the  statute,  in  which  there  is  nothing 
which  makes  it  necessary  to  show  that  the  wound  was  near  a  vital  part,  or  of  a  dangerous 
nuQre ;  but  in  practice  1  have  known  judges  direct  an  acquittal  where  the  wound  has  been 
of  such  a  kind,  that  it  was  quite  impossible  that  it  could  cause  death.  The  first  case  of 
this  kind,  that  I  remember,  was  at  the  Old  Bailey,  a  few  years  ago,  where,  in  a  scuffle  in 
the  street,  a  watchman  got  his  finger  cut  by  a  knife  that  the  prisoner  had  in  his  hand.  The 
jadges  held,  that  this  was  not  within  the  act,  as  the  wound  was  of  such  a  nature,  that  death 
would  not  ensue  from  it.  In  another  case,  at  the  Worcester  Spring  Assizes,  1823,  where, 
in  an  alehouse  quarrel,  the  prisoner  had  cut  the  prosecutor  with  a  knife  ;  on  the  surgeon 
pror'wg  that  the  cut,  which  wns  inflicted  over  the  prosecutor's  ribs,  was  '*  not  more  than  a 
man's  cutting  himself  in  shaving,"  Best,  J.,  held,  that  the  prisoner  must  be  acquitted,  on 
account  of  the  uiter  insignificance  of  the  injury.  And  in  the  case  of  Bex  v.  Akenhead,  Holt, 
N.  P.  C.  469,  the  prisoner  was  indicted  under  this  act,  for  cutting  the  prosecutor  across 
the  shoulder  in  a  sudden  quarrel.  Bayley.  J.,  entertained  doubts.  The  wound  was  not  in 
a  vital  part,  and  had  death  ensued,  it  would  only  have  been  manslaughter.  His  lordship, 
therefore,  directed  an  acquittal,  under  all  the  circumstancet.  But  it  ought  to  be  observed, 
that  the  circumstance  of  the  offence  only  amounting  to  manslaughter,  in  ease  death  had 
ensued,  was  of  itself  sufficient  ground  for  his  lordship's  direction.  Other  cases  of  the 
same  kind,  I  believe,  have  occurred ;  but  I  take  the  law  to  be,  that  the  wound  being  of  a 
daneerous  nature,  is  not  essential  to  the  offence ;  but  that  it  is  often  the  strongest 
evktence  of  the  intent  to  murder,  or  of  the  absence  of  such  intent.  In  that  view,  it  is 
most  important,  in  the  same  way  that  on  an  indictment  for  shooting  with  intent  to  murder, 
it  would  be  important  to  show,  that  the  prisoner  shot  in  such  a  way  as  made  it  clear  thai 
bis  intention  was  not  to  murder,  but  only  to  frighten  the  party.  It  very  often  happens, 
that  prisoners  indicted  on  this  clause  of  Lord  Ellenhorough* »  act  are  acquitted,  because 
the  ofience  happens  under  such  circumstances,  that  if  death  had  ensued,  it  would  not  have 
amoonted  to  murder. 
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REX  V.  JOSEPH  PERKES. 

It  18  a  sufficient  breaking  to  constitute  the  crime  of  burglary,  if  a  party  breaks  a  pane  of 
fflass  of  a  window,  and  puts  his  hand  in  for  the  purpose  of  opening  toe  shutter,  though 
he  cannot  succeed  in  doing  so. 


This  prisoner  was  indicted  for  burglariously  breaking  and   entering  die 
dwelling-house  of  WUliam  Hemming^  with  intent  to  steal  his  goods. 

It  was  proved,  that  the  prisoner  broke  the  glass  of  one  of  the  windows,  and 
put  in  his  hand  to  open  the  shutter,  which  he  could  not  succeed  in  doing. 

Park,  J.,  held  ^is  to  be  clearly  a  burglary. 

Verdict— Guilty. 

Mr.  Justice  Fo$ter,  speaking  of  burglarious  entry,  at  page  108  of  his  work  on  the  criminal 
law,  lays  down,  that  "if  any  part  of  the  body  be  within  the  hou$e,  band  or  foot,  this,  at 
common  law,  is  sufficient.*'     Putting  a  hook  or  other  instrument  into  the  hoase,  to  reach 
the  goods  in  a  house,  has  been  held  a  sufficient  entry.    But  in  Hughet'tctiBe,  I  Leach, 
406,  where  the  prisoner  had  bored  a  hole  in  a  door  with  a  cen(re>bit,  and  some  of  the 
borings  had  fallen  on  the  inside,  from  which  it  was  wished  to  be  inferred  that  the  point  of 
the  centre-bit  had  been  within  the  house ;  it  was  held  that  this  was  not  a  sufficient  entry 
to  constitute  a  burglary.     In  Sobertt\  alias  Chamberi\  case,  2  £a.  P.  C.  487,  where  a 
glass  window  was  broken,  and  the  window  opened  with  the  hand,  but  the  inside  shutters 
were  not  broken  ;    it  was  ruled  by  Ward,  C.  B.,  Powim  <(>  Tracy,  Js.,  and  the  Recorder, 
to  be  a  burglary;  but  they  thougnt  this  the  extremity  of  the  law;  and,  on  a  subsequent 
conference.  Holt,  C.  J.,  and  Powell,  J.,  doubting,  and  inclining  to  another  opinion,  oo 
judgment  was  given.    I  have  been  informed,  that  within  these  few  years,  a  similar  case 
beinff  tried  before  Dalla$,  C.  J.,  his  lordship  held,  that  it  was  not  a  burglary;  because  the 
breaking  the  window  was  only  with  intent  to  open  the  shutter,  and  not  with  intent  to 
steal  any  thing.    It  seems,  however,  pretty  clear,  that  though  the  intent  was  to  open  tka 
shutter,  yet  the  prisoner  bad  also  the  intent  to  rob  the  house. 


•STAFFORD  ASSIZES.  _  [*801 

BEFORE  MR.  BARON  GARROW. 


REX  V.  WILLIAM  LLOYD. 

An  indictment  for  manslaughter,  charging,  that  the  prisoner  "did  compel  and  force  A.  B. 
and  C.  D.  who  were  working  at  a  certam  windlass,  to  leave  the  said  windlass,  and  by 
Mudi  compultion  and  force,  6lc.  the  deceased  was  killed  :**  is  not  supported  by  eTidence, 
that  the  prisoner  was  working  the  windlass  with  A,  B.  &l  C.  Z>.;  and  that  by  his  going  away 
they  were  not  strong  enoueh  to  work  it,  and  so  they  let  it  go ;  because  tne  words  ''com- 
pel and  force,'*  must  be  taken  to  mean  active  force. 

This  prisoner  was  indicted  for  manslaughter. 

The  indictment  stated,  that  the  deceased  being  in  a  coal  pit,  and  the  prisoner 
well  knowing  that  a  certain  windlass,  at  the  top  of  the  pit,  required  a  considera- 
ble number  of  men  to  work  it ;  and  that  the  prisoner  "rfirf  compel  ctnd  force 
A.  B.  and  C.  />.,  who  were  working  at  the  said  windlass,  to  leave  the  said 
windlass,  and,  by  such  compulsion  and  force,'"  the  said  A.  B.  and  C  Z>.  were 
obliged  to  desist  from  working  at  it,  by  means  of  which,  a  bucket,  *at-  |. 
tached  by  a  rope  to  the  windlass,  fell  on  the  head  of  the  deceased.  L*^^ 
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From  the  evidence,  it  appeared,  that  the  deceased  was  in  the  pit,  and  that 
the  prisoner  was  working  one  handle  of  the  windlass,  while  A.  B.  and  C.  /). 
worked  the  other.  The  prisoner  went  away,  and  ief\  the  handle  he  worked  at, 
vhen  the  two  men,  finding  that  they  were  not  strong  enough  to  hold  the  wind- 
lass without  him,  let  go  their  hold,  by  reason  of  which,  the  bucket  fell  to  the 
bottom  of  the  pit,  struck  the  deceased  on  the  head,  and  killed  him. 

C.  PkUHps  objected,  that  this  evidence  did  not  support  the  indictment.         * 

Garrow,  B.  I  am  clearly  of  opinion,  that  the  words,  ^^did  compel  and 
forct^^  must  be  taken  to  mean,  personal  affirmative  force  applied  to  those  men 
who  worked  at  the  windlass.-    The  prisoner  must  be  acquitted. 

Verdict— Not  guilty. 

Corbet^  for  the  prosecution. 

C,  PhiUipii  for  the  prisoner. 


BRASSINGTON  et  al.  v.  AULT. 

If  two  persons,  who  are  executors  jointly  with  a  third  person,  bring  an  action  in  their  oton 
pertoitf,  and  not  ag  executor$,  on  a  contract  made  with  those  twoy  the  third  having  taken 
00  part  in  the  making  of  the  contract :  such  action  can  be  maintained  by  those  two, 
without  the  third  joining. 

AssvvpsiT  for  goods  sold. 

It  appeared,  that  the  plaintiffs,  and  a  person  named  Saunders^  were  the  exe- 
cutors of  a  timber  merchant,  and  had  sold  timber  of  the  testator  to  the  defend- 
ant, but  the  plaintiffs  did  not  now  sue  as  executors.  The  plaintiffs  had  proved 
the  will,  but  Smmders  had  not.  The  auctioneer  stated,  at  the  time  of  the  sale, 
that  the  timber  was  sold  by  order  of  the  executors, 

*30?1       *  Taunton  contended,  that  the  plaintiffs  ought  to  be  nonsuited,  because 
-^   the  property  was  vested  in  all  the  executors,  and  that  all  must  join  in 
this  action,  whether  they  had  proved  the  will  or  not. 

Park,  J.  As  the  contract  was  made  with  the  plaintiffs  only,  and  they  sut 
%s  individuals,  I  think  the  action  is  properly  brought. 

Verdict  for  the  plaintiffs. 


COURT  OF  COMMON  PLEAS. 

In  the  following  Easter  Term,  Peake,  Serjt.,  moved  (by  leave  of  the  learned 
jud^e)  to  enter  a  nonsuit,  and  contend  h1,  that  all  the  executors  should  have 
joined  in  the  action ;  for,  that  many  cases  had  decided,  that  where  there  were 
several  executors,  all  must  join  in  bringing  actions,  whether  they  had  proved 
the  will,  or  not ;  and  further,  that  as  the  auctioneer  had  stated  the  sale  to  be 
by  order  of  the  executors,  it  must  be  taken,  that  all  the  executors  directed  the 
sale,  and  were,  therefore,  parties  to  it ;  and  that,  as  the  contract  was  with  three 
persons,  and  two  of  them  only  sued  on  it,  the  plaintiffs  ought  to  have  been 
nonsuited. 

The  Court  granted  a  rule  nisi. 

But,  on  canae  being  shown,  the  Court  was  of  opinion,  that  the  action  t  ouJd 
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.  be  maintained  in  its  present  form,  as  it  appeared  clear,  that  the  sale  was  by  the 
plaintifis  only,  and  that  Saunders  had  nodiing  to  do  with  it. 

If,  on  actions  on  contracts,  there  are  parties  who  ought  to  have  joined  in  bringing  such 
actions,  and  have  not,  it  is  a  ground  of  nonsuit  at  the  trial  on  the  general  issue  ;  or,  if  it 
appears  on  the  record,  it  may  be  taken  advantage  of,  on  motion  in  arrest  of  judgment,  or 
on  writ  of  error :  and  if  there  are  several  executors,  all  oueht  to  join  in  bringing  aciioQs, 
though  some  have  not  proved  the  will,  or  have  even  refused  to  act.  But  if,  suing  as  exe- 
cutors, one  only  brings  the  action,  and  the  others  do  not  join,  it  can  only  be  taken  advan- 
tage of  by  plea  in  abatement,  after  oyer  of  the  letters  of  administration.  An  executor  maf 
sue  as  such  on  contracts  made  with  him  as  executor ;  and,  indeed,  in  all  cases,  where  the 
money  recovered  would  be  assets.  It  is  often  important  for  a  person  to  sue  as  an  executor, 
because,  if  unsuccessful,  he  pavs  no  costs.  In  actions  of  aBMumpsit^  by  executors,  or  ad- 
ministrators, suing  as  such,  if  the  defendant  pleads  the  general  issue,  this  plea  admits  that 
the  plaintiffs  are  executors,  or  administrators,  as  stated  in  the  declaration ;  and  the  defend* 
nt  will  not  be  allowed  on  this  plea  to  dispute  it. 


•REX  V.  THOMAS  GNOSIL.  [♦304 

To  constitute  the  crime  of  highway  robbery,  the  force  used,  roust  be  force  with  intent  to 
overpower  the  party,  and  prevent  his  resistance  ;  and  if  the  force  used  is  not  with  that 
intent,  but  only  to  get  possession  of  the  property,  it  is  not  highway  robbery. 

This  prisoner  was  indicted  for  a  highway  robbery. 

The  prosecutor  proved,  that  as  he  was  going  along  the  street  of  fFoIsalf  the 
prisoner  laid  hold  of  his  watch  chain,  and,  wi^  considerable  force,  jerked  his 
watch  from  his  pocket ;  a  scuffle  then  ensued,  and  the  prisoner  was  secured. 

G ARROW,  B.  The  mere  act  of  taking,  being  forcible,  will  not  make  this 
offence  a  highway  robbery  :  to  constitute  the  crime  of  highway  robbery,  the 
force  used  must  be  either  before,  or  at  the  time  of  the  taking,  and  must  be  of 
such  a  nature,  as  to  show  that  it  was  intended  to  overpower  the  party  robbed, 
and  prevent  his  resisting,  and  not  merely  to  get  possession  of  the  property 
stolen.  Thus,  if  a  man  walking  after  a  woman  in  the  street,  were  by  vio- 
lence to  pull  her  shawl  from  her  shoulders,  though  he  might  use  con- 
siderable violence,  it  would  not,  in  my  opinion,  be  highway  robbery ;  because 
liie  violence  was  not  for  the  purpose  of  overpowering  the  party  robbed,  but 
only  to  get  possession  of  the  property. 

Verdict — Guilty  of  larceny  only. 

*iWa/e,  for  the  prosecution.  r»QnR 

CuTWOodj  for  the  prisoner.  L 

[[Attornies — Wiiaon,  and  Jones,] 

To  constitute  the  crime  of  robbery,  either  the  party  must  he  put  in  fear,  or  the  taking 
must  be  by  violence,  and  it  therefore  becomes  necessary  to  inquire  what  degree  of  force 
is  necessary  to  constitute  this  offence.     The  sudden  snatching  of  property  from  a  person, 
is  not  a  robbery,  if  there  be  no  resistance  or  struggle,  and  no  injury  done  to  the  party  rob> 
bed.    In  Steward's  case,  2  East,  P.  C.  702,  the  prisoner  had  pulled  off  a  gentleman's  hat 
and  wig,  in  the  street ;  this  was  held  not  to  be  a  robbery;  and  in  Plunket  Horner* »  case, 
O.  B.  1790,  2  East,  P.  C.  703,  where  the  prisoner  had  snatched  the  prosecutrix's  umbrella 
nut  of  her  hand,  as  she  walked  along  the  street,  Buller,  J.,  and  Thomnon^  B.,  said,  thai  it 
had  been  held,  by  very  high  authority  at  the  Old  Bailey,  about  eighty  years  before,  that 
anatchine  any  thing,  unawares,  from  a  person,  constituted  a  robbery ;  but  the  law  was 
now  settled,  that  unless  there  were  some  struggle  to  keep  it,  and  it  were  forced  from  tha 
hand  of  the  owner,  it  was  not  so ;  and  they  said,  that  this  species  of  larceny  seemed  to 
form  a  middle  case,  between  stealing  privately  from  the  person,  and  taking  by  force  and 
violence.     But  where  there  has  been  a  struggle  by  the  owner  to  keep  the  property,  and 
-he  tbief  gets  it,  this  will  be  a  robbery.   This  was  held  in  the  case  of  ^avtet,  alias  Bmnt, 
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S  Eut,  P.  C.  709,  where  the  prisoner  snatched  at  the  prosecator*8  sword,  and,  after  a 
itruggUf  succeeded  in  stealing  it.  This  was  hold  to  be  a  robbery.  And  if  there  be  any 
iojary  done  to  the  party  robbed,  this  will  be  sufficient  force  to  constitute  the  offence  of 
robbery.  In  James  Lapier'a  case,  2  Ea.  P.  C.  706,  the  prisoner  had  torn  the  ear-ring  of 
Mrs.  Habart  from  her  ear,  as  she  came  out  of  the  Opera-House,  and,  in  so  doing,  her  ear 
was  torn:  this  was  held  to  be  robberv.    And  in  Morre»*  case,  1  Leach,  335,  where  the 

Srisoner  had  taken  a  diamond  pin,  which  was  strongly  fastened  in  her  hair,  and,  in  so 
oing,  tore  away  a  part  of  her  hair ;  it  was  held  to  be  robbery.  It  has  been  long  settled, 
tbti  the  pattine  in  fear,  or  force,  must  take  place,  before,  or  at  the  time  of  taEing,  and 
not  after  the  taking.  The  prisoner,  on  an  indictment  for  robbery,  may  be  acquitted  of 
the  capital  part  of  the  charge,  and  found  guilty  of  simple  larceny.  J?ex  y.  Franci»,  2  East, 
P.  C.  784. 


•306]  •REX  V.  THOMAS  DAVIS. 

If  a  person  ahoots  at  another  who  is  endeavoring  to  apprehend  him,  he  ma^  he  convicted 
on  the  usual  indictment  for  shooting  with  intent  to  murder ;  though  shooting  with  intent 
to  prevent  apprehending,  is  also  a  distinct  capital  offence,  under  Lord  Ellenborougk*g 
act. 

This  prisoner  was  indicted  for  shooting  at  Samuel  Bottf  with  intent  to  mur^ 
der,  disable,  or  do  him  some  grievous  bodily  harm. 

The  prosecutor,  a  gamekeeper,  hearing  a  gun  fired  in  the  night,  in  a  wood 
of  his  employer,  went  out  to  apprehend  the  party  who  fired  it ;  he  found  th^ 
prisoner  in  the  wood,  who  ran  away,  and  on  the  prosecutor  pursuing  him,  the 
prisoner  fired  at,  and  wounded  him. 

Ludlow^  for  the  prisoner,  objected,  that  by  the  43  Geo,  3,  c.  58,  (Lord  Ellen^ 
borough'' 8  Act,)  it  was  a  capital  offence  to  shoot  at  a  person  with  intent  to  mur- 
der him ;  and  it  was  a  distinct  offence  to  shoot  at  a  person  to  prevent  his  appre- 
hending the  person  shooting :  here  the  one  offence  was  charged,  and  the  other 
proved. 

Gasbow,  B.  Though  it  is  an  offence  to  shoot  at  a  person  having  authority 
to  apprehend  another,  to  prevent  his  so  doing,  the  only  question  to  be  tried 
here,  is,  whether  the  prisoner  shot  at  the  prosecutor  with  intent  to  murder,  or 
disable,  or  do  him  some  grievous  bodily' harm ;  if  he  did,  he  must  be  convicted 
on  this  indictment ;  however,  he  may,  or  may  not,  be  also  guilty  under  another 
clause  of  the  act. 

Verdict— Guilty 

MeUe,  for  the  prosecution. 

Ludlow^  for  the  prisoner. 
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♦SHROPSfflRE  ASSIZES. 


BEFORE  MR.  BARON  GARROW. 


WATSON  et  al.  v.  MURBEL. 

If  the  attornies  on  both  sides,  on  an  indictnient  against  a  parish  for  not  repairing  a  road, 
enter  into  an  agreement,  in  which  one  "  agrees,  on  the  part  of  the  parish,  to  pay  the 
costs,**  this  agreement  is  personally  binding  on  the  attorney ;  and  if  it  is  afirreed  that  A. 
B,  shall  tax  the  costs,  it  is  no  answer  to  an  action  for  the  costs,  that  the  defendant  had 
no  notice  to  attend  the  taxation ;  if  he  did  not  object  to  that,  when  he  was  first  apprized 
of  the  taxation  having  taken  place  in  his  absence. 

AsBUHPsiT.  The  plaintiffs  and  the  defendant  were  all  attornies ;  an  indict- 
.ment  had  been  preferred  against  the  parish  of  EUesmere^  for  not  repairing  a 
toad.  On  the  part  of  the  parish,  it  was  wished,  that  the  prosecutor  should 
consent  to  the  recognizances  entered  into  on  the  part  of  the  parish  being 
respited.  The  plaintiffs  were  attornies  for  the  prosecutor,  and  the  defendant 
attorney  for  the  parish ;  a  memorandum  was  signed  by  the  plaintiffs  and  the 
defendant ;  it  stated — "  Messrs.  fVatson  8f  Harper^  attornies  for  the  prosecu- 
tor, agree  that  the  recognizances  shall  be  respited ;  and  Mr.  Murrd^  on  thi 
part  of  the  pariah  of  Ellesmere,  agrees  to  pay  the  costs ;  it  being  agreed,  that 
Mr.  Cooper  shall  tax  the  costs."     Mr.  Cooper  proved  that  he  had  done  so. 

Peake,  Seijt.,  objected,  that  no  action  could  be  brought  against  the  defendant; 
he  merely  agreed,  on  the  part  of  the  parish,  and  the  parish  only  were  liable ; 
and  that  no  notice  to  attend  the  taxation  had  been  served  on  his  client,  and 
therefore,  such  a  taxation  could  not  be  binding  on  him. 

Garrow,  B.  I  have  no  doubt,  tliat  in  point  of  law,  this  is  a  personal  engage- 
ment;! but  you  may  move  to  enter  a  nonsuit,  on  the  second  point. 

Verdict  for  the  plaintiflTs. 

*  Taunton,  and  Campbell,  for  the  plaintiff.  r»308 

Peake,  Serjt.,  and  Russel,  for  the  defendant.  *- 

[Attornies — Watson  4^  Harper,  and  Murrel.'] 

t  In  the  case  of  Appleton  v.  Sinks,  5  East,  148,  the  plaintiff  declared  on  a  covenant 
between  himself  and  tne  defendant,  who  was  deecribed  in  the  covenant,  as  "  T.  Sinks, 
of,  Slc.  for,  and  on  the  part  and  behalf  of  the  Ri^hi  Honorable  Lord  Viscount  Bokeby;'' 
it  was  sealed  with  the  seal  of  the  defendant,  and  it  stated,  if  the  plaintiff  would  convey  a 
certain  estate  to  Lord  Sokehy,  ihe  defendant,  "/or  Aiwiffy",  his  heirs,  executors,  &c."  on 
the  part  and  behalf  of  the  said  Lord  Viscount  Eokeby,  did  covenant,  that  the  eaid  Lord 
Viscount  Sokeby,  his  heirs.  &.c.  would  pay  to  the  plaintifl'  6000/.  The  declaration  went 
on  to  state  notice  to  Lord  Rokeby,  and  his  refusal  to  pay  the  money.  To  this  declaration 
there  was  a  general  demurrer,  and  ihe  Court  held,  that  the  covenant  being  by  the  defend- 
ant, in  his  own  name,  **for  himself,  his  heirs,  &.c.*'  and  sealed  with  his  own  seal,  he  was 
personally  bound  by  it.  In  the  case  oi  Wilkes  v.  Sack,  2  East,  142,  the  Court  said,  that 
the  proper  way,  where  one  executes  a  deed  as  attorney  for  another,  is  for  him  to  sign, 
A,  S,  for  C.  I),,  or,  for  C.  I?.,  A,  B. 
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COURT  OF  KING'S  BENCH. 
HEFOKB  ABBOTT,  C.  J^  BAYLEY.  HOLROYD,  AND  LITTLEDALE,  JS. 

In  Banc, 

Russei  now  moved  to  enter  a  nonsuit,  on  the  ground,  that  no  notice  of  taxa 
tioD  had  been  given. 

Batlet,  J.  Did  the  defendant  ever  ask  to  have  the  taxation  reviewed,  of 
did  he  make  any  complaint  when  the  money  was  demanded  ? 

RusseL    That  does  not  appear,  my  lord. 

Abbott,  C.  J.  Taxation  is  a  condition  precedent,  but  the  absence  of  one 
of  the  parties  at  the  taxation  for  want  of  notice  must  be  objected  to  at  once, 
and  not  be  delayed  till  an  action  is  brought. 

The  other  judges  concurred* 

Rule  refused. 


•3C9!  BBFOltE  MR.  BARRON  6ARR0W. 


1VALMISLEY  v.  ABBOT. 

To  prove  that  s  pereon  bae  piased  his  examinations  at  Apothtearies*  Hall,  under  the  stat. 
55  Geo.  3,  e,  194,  it  is  sumcient  to  produce  the  certificate  of  ezaminatidu  and  fitness, 
(which  is  given  to  every  one  who  is  approved  by  the  examiners,)  and  prove  the  signature 
of  one  of  the  examiners  to  it.  By  the  stat.  55  Geo.  3,  c.  194,  no  apothecary  can  recover 
his  charges  in  a  court  of  law,  unleM  he  prove  at  the  trial,  that  he  was  in  practice  prior 
to,  or  on  the  15th  of  Augu»tt  1815|  or  has  obtained  a  certificate  to  practise,  from  the 
Apeihtearies^  Company: 

This  was  an  action,  brought  by  the  plaintiff,  a  surgeon  and  apothecary,  for 
the  amount  of  his  bill. 

To  show  that  the  plaintiff  had  passed  his  examinations,  at  ^Apothecaries* 
Hall^  under  the  statute,  55  Geo,  3,  c.  194,  a  witness  produced  the  certificate  of 
the  plaintiff's  examination  at  that  place ;  and  proved,  that  the  signature  of  Mr. 
Simmons  was  of  his  handwriting,  and  tliat  he  acts  as  an  examiner  at  ^pothe- 
tariea*  Hall;  and  that  the  certificate  produced,  was  the  usual  certificate  given 
to  persons  who  had  passed  their  examinations. 

The  defendant's  counsel  objected,  that  the  signatures  of  all  the  examiners 
ought  to  be  proved,  or  some  one  called,  who  was  present  at  the  examination. 

G ARROW,  B.  If  it  is  proved  that  this  is  the  usual  form  of  certificate,  and 
there  is  proof  of  the  handwriting  of  any  one  of  the  examiners,  and  proof  that 
that  person  acts  as  an  examiner,  I  shall  admit  the  certificate  as  evidence  that 
the  plaintiff  has  duly  passed  his  examinations. 

The  items  were  proved  in  the  usual  way. 

Verdict  for  the  plaintiff. 


In  EoMter  Term,  a  new  trial  was  moved  for,  in  this  case.     Tl^e  Court  said, 
that  aa  the  decision  would  affect  other  cases,  they  would  grant  a  rule  rUH, 
Vot.  XII.— 24  Q  2 
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By  the  Btatate  55  Geo,  3,  c.  194,  $.  22,  it  is  enacted,  that  "  No  apothecary  thall  be 
allowed  to  recover  any  charges  claimed  by  him  in  any  Court  of  law,  unlett  tuckapotketan 
Mhall  prove,  on  the  trial,  that  he  was  in  practice  as  an  apothecary  prior  to  or  «m.the  15th  of 
Auguit,  1815,  or  that  he  has  obtained  a  certificate  to  practise  as  an  apothecary,  from  the 
Master,  Wardens,  and  Society  of  Apothecaries,"  It  should  be  obserTed,  that  the  sectioa 
'  of  that  act  which  inflicts  a  penalty  on  persons  practising  without  a  certificate,  makes  it 
necessary  for  persons  to  prove,  to  exempt  themselves  from  the  penalty,  that  they  were  in 
practice  on  the  15ih  o(  Auguetf  1815;  and  a  practising  before  that  day  is  not  sufficieDt  to 
exempt  the  party  from  the  penalty :  Apothecariet*  Company  v.  Robv,  1  Dow.  &  Ry.  564, 
though  it  is  sufficient  in  an  action  for  the  recovery  of  an  apothecary  s  bill.  And  the  case 
of  the  Avotheeariei*  Company  v.  Warhurton,  3  B.  &  A.  40,  decides,  that  the  mere  adminis- 
tering or  medicine  is  not  enough,  by  itself,  to  justify  the  conclusion,  that  the  party  prac- 
tiaeci^as  an  apothecary;  and  if  evidence  is  given,  that  the  defendant  could  not  read  pre- 
acriptions,  and  did  not  know  the  weights  and  measures  used  by  apothecaries,  it  is  cogent 
evidence,  from  which  a  jury  may  presume,  that  he  did  not  practise  aa  an  apothecary.  Sea 
the  case  of  Brown  v.  Rtiinton,  aupra,  page  264. 
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REX  V.  RICHARD  3ECALL. 

« 

Embeizlement — Pleading. 

Ut  Objection, — If  a  person  receives  money  a$  eteward  of  another,  proof  of  that  ia  sufficient 

evidence  of  his  being  steward  to  support  an  indictment  for  embezzling  that  money. 
2d  Objection. — A  steward  who  receives  roon#»y  for  his  employer,  which  his  employer  would 

be  guilty  of  an  illeffal  act  in  receiving,  and  such  money  is  kept  by  the  steward  and  never 

reaches  the  master  s  handa :  Whether  this  is  embezzlement  of  the  money  of  the  master^ 

Qutere. 
2d  Objection. — If  the  atcwara,  wnen  told  t>y  bis  employer,  tnat  he  has  his  money  in  his 

hands,  admits  he  had  used  the  money,  but  offers  to  pay  it  over,  and  the  master  will  not 

receive  it — will  an  indictment  for  embezzlement  lie  f 
Ath  Objection. — Whether  a  servant  of  one  body,  receiving  money  for  another  body,  and 

appropriating  it  to  his  own  use,  is  s^uiltv  of  er.   -*v9.!rment — Qutere.. 
5th  Objection. — Whether,  if  an  act  of  parliament  \C6it:  the  property  of  **  goods,  chattels, 

furniture,  clothing,  and  debts,*'  in  certain  persons,  the  property  of  the  money,  and  secu> 

riiies  for  money  be  in  them — Qu€Bre. 
6th  Objection. — If  an  act  of  parliament  enacts  that  certain  persons  shall  be  called  '*  directors 

of  tne  poor,  &.c.,'*  quare,  whether,  in  an  indictment,  property  may  be  laid  in  them  by 

the  name  of  the  "  directors  of  the  poor,  &.c.,'*  they  not  bein^  a  corporation  aggregate. 
1th  Objection. — Whether,  in  indictments  for  embezzlement,  it  is  necessary  to  state  uom 

whom  the  money  embezzled  waa  received — Quare. 

This  prisoner  was  indicted  for  embezzlement,  under  the  stat.  39  Geo,  3,  c.  85. 

There  were  seven  indictments  against  him,  for  different  embezzlements. 

By  a  private  act  of  parliament,  the  poor  of  the  parishes  in  Shrewsbury  and 
its  suburbs,  were  united,  and  all  persons,  being  owners  of  houses,  &c.,  of  the 
value  of  15/.  a-year,  were  appointed  guardians  of  the  poor,  and  were  consti- 
tuted a  corporation,  under  the  name  of  *'  The  Guardians  of  the  poor  of  parishes 
in  and  near  the  town  of  *  Shrewsbury,  in  tlie  county  of  Salop  ;'*^  and    r^-m 
were  to  have  perpetual  succession,  and  a  common  seal ;  by  another    '- 
section  of  this  act,  twelve  directors  were  to  be  appointed,  who  were  to  manage 
the  concerns  of  the  poor,  and  of  the  house  of  industry.     They  were  to  be 
called,  "  The  directors  of  the  poor  of  parishes  in  and  near  the  town  of  Shrtwt" 
bury,  in  the  county  of  Salop  ;"  (but  lliey  were  not  constituted  a  corporation.) 
In  these  directors,  the  properly  of  all  goods,  chattels,  furniture  tn  ihe  houst 
of  industry^  clothings  and  debts  due  to  the  corporation,  were  vested  :   tbev 


311] 


1  Carrington  &  Payne.  187 


were  also  empowered  to  appoint  a  proper  person  to  be  steward  to  the  corpora^ 
tion,  and  another  fit  person  to  be  clerk  to  the  corporcUion. 

The  indictment  on  which  the  prisoner  was  tried  stated,  that  he  being  em- 
ployed in  the  capacity  of  a  Steward  to  the  Directors  of  the  Poor  of  Parishes 
in  and  near  the  town  of  Shrewsbury^  in  the  county  of  Salop^  and  as  such 
steward  entrusted  by  the  said  directors  to  receive  money,  &c. ;  and  being  so 
employed,  did,  by  virtue  of  such  employment,  receive  fifteen  promissory  notes, 
for  the  payment  of  fifteen  pounds,  (the  several  sums  of  money  secured,  &c., 
being  dae  and  unsatisfied,) /or  and  on  account  of  the  directors^  his  employers^ 
and  diat  he  did  on,  &c.,  feloniously  embezzle  and  steal  the  said  promissory 
notes /rom  the  said  directors^  his  masters^  and  employers,  to  whose  use  he 
received  the  same,  being  at  the  time  of  committing  the  said  felony  the  property 
of  the  said  director s,  against  the  form  of  the  statute,  &,c. 

The  second  count  was  similar,  except  that  it  stated  him  to  be  clerk  to  the 
directors. 
The  third  count  stated  him  to  be  a  servant  of  the  directors. 
The  fourth  count  was  for  a  larceny  at  common  law. 

A  witness  proved,  that  the  prisoner  acted  as  steward  at  the  steward's  office, 
in  the  house  of  industry,  and  had  also  acted  as  such  at  several  meetings  of  the 
directors. 

*3121      *Ourwood  objected,  that  his  appointment  as  steward,  would,  if  pro- 
-^  daced,  be  the  best  evidence  of  what  capacity  he  filled. 
Park,  J.    If  it  is  proved  that  he  received  the  money  embezzled  as  steward, 
that  is  sufficient. 

A  witness  proved,  that  he  being  the  reputed  father  of  a  bastard  child,  had 
agreed  with  the  directors  to  pay  them  30/.  by  two  instalments,  for  them  to  be 
at  the  expense  of  maintaining  the  child :  he  proved  paying  15/.  to  the  prisoner, 
as  the  steward,  a  part  of  which  was  1/.  notes  of  the  Shrewsbury  bank. 

Curwood  objected,  that  these  payments  in  the  lump  for  bastard  children 
being  illegal,  the  present  payment  was  not  of  any  money  that  the  directors 
c^ould  be  entitled  to ;  and  therefore  the  pri^foner  could  only  have  deprived  them 
of  what  they  would  have  been  guilty  of  an  illegal  act  in  receiving ;  and  as  it 
nerer,  in  fact,  came  to  their  hands,  the  money  was  never  their  property. 

Park,  J.  I  shall  not  decide  on  this  objection  at  present.  Let  the  case  pro- 
ceed, and  I  shall  hear  all  the  objections. 

Another  witness  proved,  that  when  the  prisoner  was  sent  for  by  the  directors, 
they  told  him  there  were  several  sums  of  money  received  by  him  and  not 
accounted  for ;  among  the  rest  the  sum  mentioned  in  the  indictment.  The 
prisoner  acknowledged  that  he  had  appropriated  the  money  to  his  own  use, 
being  much  pressed  for  money  at  the  time  ;  he  therefore  owed  them  that  sum, 
which  he  would  repay  them.  They  would  not,  however,  consent  to  receive  it. 
^3131  Curwood  objected,  that  this  was  not  in  law  an  ^embezzlement,  ad- 
-*  mitting  that  the  steward  says  to  his  principal,  I  have  got  so  much  of 
yoar  money  in  my  hands,  and  I  will  pay  it  over  to  you  ;  that  is  no  embezzle- 
ment. 
This  being  the  case  for  the  prosecution — 

Curwood  objected,  that,  by  the  act  of  parliament,  the  steward  was  steward 
to  the  corporation  of  guardians,  and  not  steward  to  the  directors ;  and,  there- 
fore, if  a  man,  being  servant  to  one  body,  receives  the  money  of  another  body, 
and  does  not  account  for  it,  not  being  the  servant  of  the  body  whose  money  he 
appropriates  t6  his  own  use,  he  is  not  guilty  of  the  crime  of  embezzlement : 
and,  besides,  he  was  stated  in  every  count  but  the  last,  (which  was  for  a  lar- 
ceny,) to  be,  in  some  capacity  or  other,  a  servant  of  the  directors,  which  was 
not  proved,  and  was  even  contrary  to  the  fact. 

His  next  objection  was,  that,  by  the  act,  the  property  of  all  goods,  chattels, 
fttmiture^  clothing,  and  debts  due  to  the  corporation,  was  vested  in  the  direc- 
tors ;  bat  money,  and  securities  for  money,  not  being  so  vested  by  the  act,  the 
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property  in  them  remained  either  in  the  guardians  or  in  the  parish  officers  of 
the  parish,  to  which  the  money  would  have  been  due.  No  count  of  the  pre- 
sent indictment  laid  the  property  either  in  the  guardians,  or  in  the  parish  officers. 
Therefore  the  property  was  laid  in  the  wrong  persons. 

His  next  objection  was,  that  the  notes  were  laid  to  be  the  property  of  "the 
directors  of  the  poor,  &c."  No  body  of  persons,  except  they  are  a  corpora- 
tion aggregate,  can  have  property  by  a  joint  name.  The  directors  were  not  a 
corporate  body ;  therefore,  the  property  ought  to  have  been  laid,  if  it  belonged 
Xo  them  at  all,  as  the  property  of  A.  B,,  C,  />.,  &c. 

His  next  objection  was,  it  was  charged,  that  the  prisoner,  being  steward, 
received  fifteen  one  pound  notes,  *and  embezzled  them.     The  indict-  r^^. . 
ment  did  not  state  from  whom  he  received  the  notes.     This,  he  con-  *■ 
tended,  was  a  fatal  omission :  he  believed,  that  in  all  the  indictments  for  embez- 
zlement, tried  in  London  and  Middlesex,  the  name  of  the  person  from  whom 
the  money  embezzled  was  received  was  always  stated ;  and  if  there  was  ever 
a  case  in  which  it  was  peculiarly  necessary  to  state  that,  it  was  the  present. 
Here  the  steward  received  sums  of  money  daily,  and  he  is  chained  with  receiv- 
ing fifteen  one  pound  notes,  and  embezzling  them  :  how  could  he  know  how  to 
make  his  defence,  what  witnesses  could  he  call  to  show  tliat  he  had  not  received 
them,  or  that  he  had  paid  them  over?    Besides,  the  prosecutors  were  not  limited 
to  the  day  mentioned  in  the  indictment ;  they  might  bring  evidence  to  support 
a  charge  of  embezzlement  on  any  other  day  ;  the  only  thing  that  could  give 
the  prisoner  an  idea  what  charge  he  had  to  meet,  was  by  the  indictment  stating 
from  whom  the  money  embezzled  was  received.     And,  further,  if  this  objec- 
tion were  not  valid,  how  could  the  prisoner  plead  autrefois  acquit  to  an  indict- 
ment similarly  framed  for  the  same  offence  ?    There  would  be  nothing  to  show 
whether  it  was  the  same  sum  of  money,  or  a  different  set  of  one  pound  notes 
received  from  another  person.     With  regard  to  the  fourth  count,  no  felonious 
taking  had  been  proved. 

It  was  admitted  by  the  counsel  for  the  prosecution,  that  all  the  oAer  indict- 
ments were  open  to  the  same  objections. 

Park,  J.     The  objections  are,  some  of  them,  so  important,  that  I  shall 
reserve  them  for  the  opinion  of  tlie  twelve  Judges. 

Verdictr— Guilty. 

Bather,  and  Russet,  for  the  prosecution. 

Curwood,  for  the  prisoner. 

[Attomies — Cooper  and  Harper  J\ 

See  Jtex  v.  George  Welling$,  infra,  p.  315. 
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If  a  clerk  receive  money  for  his  master,  {it  being  no  part  of  hit  employment  to  recrive 
money.)  and  appropriate  it  to  his  own  use:  Whether  this  is  in  law  an  embezzlement 
"^Quare. 

This  prisoner  was  indicted  for  embezzlement. 

There  were  five  indictments  against  him. 

He  was  clerk  to  the  Guardians  of  the  Poor,  appointed  under  the  private  art 
of  Parliament,  mentioned  in  the  last  case,  {Bex  v.  Richard  Beacall :)  the  indict- 
ments were  all  framed  as  in  that  case.     In  each,  the  first  count  stated  him  to 
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be  clerk  to  the  Directort  of  the  Poor.     The  second  count  stated  him  to  be  a 
iervant  to  the  directors :  and  the  third  count  was  for  a  larceny. 

The  evidence  against  him  was,  that  a  person  paid  an  annual  sum  for  th^ 
maintenance  of  one  of  his  relations  in  the  house  of  industry.  This  sum  was 
received  by  the  prisoner,  and  when  charged  with  having  appropriated  it  to  his 
own  use,  he  acknowledged  having  done  so :  but  he  offered  to  repay  the  money, 
bat  the  directors  would  not  accept  it 

The  prisoner's  counsel  called  for  the  production  of  the  book  in  which  the 
proceedings  of  the  directors  at  their  meetings  were  entered. 

From  this  it  appeared  that  the  prisoner  had  been  appointed  clerk  to  the  cor' 
poration. 

The  prisoner's  counsel  contended,  that  the  directors  claiming  a  balance,  and 
the  prisoner's  offer  of  repayment  when  the  deficit  was  mentioned  to  him,  were 
circumstances  to  show  a  mere  civil  debt,  and  not  a  felony ;  and  that  the  clerk 
of  the  corporation^  (which  the  prisoner  was  proved  to  be,)  appropriating  to  his 
own  use  the  money  of  //le  directors,  was  not  in  law  guilty  of  an  embezzle- 
ment. 

They  next  contended  that  it  was  not  the  duty  of  the  clerk  to  receive  money, 
*31fi1  ^^^  being  the  duty  of  the  ^steward  ;  therefore,  if  he  misapplied  money 
^  paid  to  him,  he  did  not  receive  it  as  clerk,  or  by  virtue  of  his  employ- 
meiiL 

The  prisoner's  counsel  then  repeated  the  5th,  6th,  and  7th  objections  mado 
in  the  case  oi  Rex  v.  Richard  BeaccUl,  {ante,  page  310.) 
Park,  J.,  reserved  all  the  objections  for  the  opinion  of  the  twelve  Judges. 

Verdict — GuUty. 
Bather,  and  Rueael,  for  the  prosecution. 
Curwood,  and  Carrington,  for  the  prisoner. 

[Attomies — Cooper,  and  NockJ] 

The  opinion  of  the  twelve  Jadges  in  this  case,  and  in  the  case  of  Eex  v.  Richard  Bm$ 
«fi,  ofiie,  p.  310,  have  not  yet  been  made  public. 


HEREFORD  ASSIZES. 


BEFORE  MR.  JU811CE  PARK 


APPERLEY,  Clerk,  v.  GILL. 

la  an  action  by  a  Vicar,  for  not  setting  ont  predial  tithes,  proof  of  a  single  payment  to 
him,  or  any  of  his  predecessors,  of  that  species  of  tithe,  is  evidence  to  go  to  the  jury 
that  the  vicars  of  that  place  are  endowed  with  that  species  of  tithe. 

This  was  an  action  of  debt,  brought  by  the  plaintiff,  who  was  vicar  of  Oakle- 
pitcher,  against  the  defendant,  for  3ie  treble  value  of  the  tithe  of  corn  grown 
on  the  defendant's  lands  within  that  parish. 

A  witness,  who  was  servant  of  the  vicar,  proved  that  the  plaintiff  acted  as 
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ricar  of  the  parish ;  and  that  the  ^defendant  had  reaped  a  quantity  of   r^^i- 
com  in  the  parish ;  and  that  the  witness  knew  of  no  tithe  being  set  out  *■ 
by  the  defendant. 

Campbell  objected,  that  there  was  no  proof  that  the  vicars  of  OMtpUckr 
were  endowed  with  the  tithe  of  corn. 

A  witness  was  then  called,  who  stated  that  he  had  paid  28/.  to  the  plaintiff, 
in  lien  of  the  great  and  small  tithes  of  one  of  the  farms  the  defendant  had 
since  occupied. 

Campbell  objected,  that  though  this  proved  that  the  vicars  were  endowed  of 
the  whole  of  the  tithes  of  one  farm,  it  did  not  prove  them  endowed  with  the 
com  titlie  of  all  the  farms  ;  as  nothing  was  more  common  than  for  a  vicar  to 
be  endowed  with  the  whole  of  the  tithes  of  one  farm,  (the  manor  farm,  for  in* 
stance,)  while  he  has  only  some  of  the  tithes  on  the  other  farms. 

Park,  J.  The  receipt  by  a  vicar  of  a  particular  species  of  tithe  from  any 
farm,  is  evidence  to  go  to  the  jury,  that  he  is  endowed  with  that  species  of 
tithe. 

The  defence  was,  that  the  plaintiff  had  simoniacally  bought  the  living. 

To  prove  this,  the  Rev.  Archdeacon  IMly^  the  patron  of  it,  was  called ;  but 
be  wholly  denied  it. 

Verdict  for  the  plaintiff. 

*Taunt<m^  and  Russel,  for  the  plaintiffs.  P^..^ 

Campbell,  for  the  defendant.  I- 

[Attomies  — — .] 

A  practice  has  prevailed  of  late,  where  the  attorney  for  the  plaintifT  thinka  hia  case  Terj 
clear,  and  that  there  is  a  good  chance  of  getting  judgment  by  default,  of  bringing  actions 
of  debt,  for  gooda  sold,  money  lent,  work  and  labor,  and  other  simple  contract  debtn:  aod 
bv  bringing  the  action  in  debt,  instead  of  a»8ump»it,  if  judgment  goes  by  default,  the 
pfaintiifmay  have  final  judgment  without  a  writ  of  inquiry.    This  is  certainly,  ao  far,  aa 
advantage  ;  but,  at  the  same  time,  there  is  some  risk  of  the  defendant's  waging  his  law,  ^c, 
and  if  the  defendant  puts  a  wager  of  law  upon  the  record  (of  which  there  are  forms  in  3 
Chitty  on  Pleading,  Lilly's  Entries,  Cokeys  Entries,  and  Ashton's  Entries  ;)  a  day  is  gifen 
to  the  defendant  by  the  Court,  to  *' come  and  make  hie  law;^*  and  if  he  comes  to  the  bar  of 
the  court,  and  makes  oath,  that  he  does  not  owe  the  money,  or  any  penny  thereof,  and  be 
brings  eleven  persons  {of  his  own  choosing)  with  him,  who  swear  that  they  believe  what 
he  says,  the  Court  will  order  judgment  to  be  entered  for  him  ;  and  the  plaintiff  i%  not  per- 
mitted to  go  into  any  proof  in  support  of  his  case.    The  whole  form  of  waging  Jaw  is  given  in 
2  Salk.  G82  ;  where  it  appears,  that  the  plaintiff's  counsel  asked  the  Court  not  to  receive  the 
defendant's  wager  of  law ;  but  Holt,  C.  J.,  said,  **  we  can  admonish  him  :  but  if  he  will 
stand  by  his  law,  we  cannot  hinder  it :  seeins  it  is  a  method  the  law  allows."    The  defendant 
came,  as  did  his  compurgators ;  and  he  took  his  place  at  the  right  corner  of  (he  bar,  with* 
out  the  bar ;  and  the  Secondary  asked  him  if  he  was  ready  to  wage  his  law  t  and  on  his 
answering  in  the  afRrmative,  the  Court  admonished  him  and  his  compurgators,  which, 
says  the  Report,  they  regarded  not  so  much  as  to  desist  from  it.    And  the  defendant  laid 
his  hand  on  the  book,  and  swore  that  he  did  not  owe  the  money,  modo  et  forvut^  or  any 

Senny  thereof;  and  the  compurgators  laid  their  hands  on  the  book,  and  swore  that  they 
elieved  what  the  defendant  swore  was  true  ;  and  the  defendant  had  judgment  in  his  favor. 
-^I  am  not  aware  that  in  any  later  case,  the  defendant  and  his  compurgators  have  gone 
flo  far  as  to  make  this  oath  ;  but  I  have  been  informed,  that  a  few  years  since,  in  an  action 
of  debt  for  goods  sold,  the  defendant  put  a  wager  of  law  upon  the  record,  but  that  the 
plaintiff's  attorney,  though  he  had  a  clear  case  on  merits,  fearing  that  the  defendant  wou\d 
Bwear  him  out  of  court  by  this  defence,  very  prudently  compromised  the  action  by  accept- 
ing the  debt  without  the  costs. Wager  of  law  is  not  allowed  in  debt  on  bond  or  other 

specialty,  or  in  debt  for  rent,  or  for  not  setting  out  predial  tithes,  or  on  a  by-la'w,  or  for 
penalties  given  by  acts  of  parliament.  It  appears,  by  the  older  Reports,  that  wager  of 
law  was  by  no  means  so  uncommon  formerly  aa  it  is  now.  There  are  several  cases  of 
wager  o^  law  in  the  Reports  of  CrokSf  Leonard,  &c. 
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•GLOUCESTER  ASSIZES. 
BEFORE  MR.  BARON  GARROW. 


REX  V.  JOHN  SCULLY. 

ApersoD  set  to  watch  a  yard  or  sarden,  is  not  justified  in  shooting  any  one  who  comes 
into  it  in  the  night,  even  if  he  should  see  the  party  eo  into  his  master's  hen-roost.  But 
if  from  the  conduct  of  the  party*  he  has  fair  grouncffor  believing  his  own  life  in  actual 
sod  immediate  danger,  he  is  justified  in  shooting  him. 

This  prisoner  was  indicted  for  manslaughter,  in  shooting  a  man  whose  name 
was  unknown. 

It  was  proved  that  the  prisoner  had  been  set  to  watch  his  master's  premises, 
and  that  he  came  to  a  constable  to  surrender  himself.  He  said  he  had  unfor^ 
tuoateiy  shot  a  man ;  and  that  he  having  seen  the  man  on  his  master's  garden 
wall  in  the  night,  haUed  him  ;  and  the  man  said  to  another,  whom  the  prisoner 
could  not  see,  "7bm,  why  don't  you  fire?"  That  he  (the  prisoner)  hailed 
them  again,  and  the  same  person  said,  <*  Shoot  and  be  d  d,"  whereupon  he 
fired  at  the  legs  of  the  man  on  the  wall,  whom  he  missed,  and  shot  the  deceased, 
whom  he  had  not  seen  from  his  being  behind  the  wall. 

This  confession  was  the  only  evidence  against  the  prisoner;  but  it  was 
proved,  that  when  the  deceased  was  found,  he  had  three  dead  fowls  and  a 
housebreakers*  crowbar  lying  near  him,  and  a  flint,  steel,  and  matches  in  his 
pocket. 

Gakbow,  B.  Any  person  set  by  his  master  to  watch  a  garden  or  yard,  is 
not  at  all  justified  in  shooting  at  or  injuring  in  any  way,  persons  who  may 
come  into  those  premises,  even  in  the  night ;  and  if  he  saw  them  go  into  his 
master's  hen-roost,  he  would  still  not  be  justified  in  shooting  them.  He  ought 
first  to  see  if  he  could  not  take  measures  for  their  apprehension.  •  But  here  the 
*3201  ^^^  ^^  ^^  prisoner  was  threatened,  and  if  he  considered  his  life  in  *actual 
^  danger,  he  was  justified  in  shooting  the  deceased  as  he  had  done ;  but 
if,  not  considering  his  own  life  in  danger,  he  rashly  shot  this  man,  who  was 
only  a  trespasser,  he  would  be  guilty  of  manslaughter. 

Verdict— Not  Guilty. 

Justice,  for  tlie  prosecution. 

Carrington^  for  the  prisoner. 

[Attomies — Hinton,  and  Bussell, 


REX  V.  WUiLIAM  WALKER. 

If  a  person  is  driving  a  cart  at  an  unusually  rapid  pace,  and  drives  over  another,  and  kills 
him,  he  is  guilty  of  manslaughter,  though  he  called  to  the  deceased  to  get  out  of  the 
way,  and  he  might  have  done  so  if  he  had  not  been  drunk. 

This  prisoner  was  indicted  for  manslaughter,  in  killing  Thomas  Crates. 
The  deceased  was  walking  along  the  road  leading  from  Bristol  to  Bittotif  In 
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a  state  of  intoxication.  The  prisoner  was  driving  a  cart  drawn  by  two  horses 
without  reins ;  the  horses  were  cantering,  and  the  prisoner  sitting  in  froDt  of 
the  cart.  On  seeing  the  deceased,  he  called  to  him  twice  to  get  out  of  the  way, 
but  from  the  state  he  was  in,  and  the  rapid  paoe  of  the  horses,  he  could  not  do 
80 ;  and  one  of  the  cart  wheels  passed  over  him,  and  he  was  killed. 

Garrow,  B.,  laid  down,  that  if  a  man  drive  a  cart  at  an  unusually  rapid 
pace,  whereby  a  person  is  killed,  though  he  calls  repeatedly  to  such  person  to 
get  out  of  the  way,  if  from  the  rapidity  of  the  driving,  or  any  other  cause,  the 
person  cannot  get  out  of  the  way  time  enough,  but  is  killed,  the  driver  is  in 
law  guilty  of  manslaughter ;  and  that  it  is  the  duty  of  every  man  who  drives 
any  carriage,  to  *drive  it  with  such  care  and  caution  as  to  prevent,  as  rtnai 
far  as  in  his  power,  any  accident  or  injury  that  may  occur.  *- 

Verdict— Guiltv. 

Carrington,  for  the  prosecution. 

PhilpotSf  for  the  prisoner. 

[Attornies — Binton,  and  ChadborrL] 


(CivU  Side.) 
BEFORE  MR.  JUSTICE  PARK. 


REX  V.  JAMES  STAMP  SUTTON  COOKE,  and  JENKINSON. 

Practice. — If  two  defendants  are  indicted  for  a  conspiracy,  the  Judge  will,  under  certain 
circumstances,  permit  one  of  tbe  defendants,  who  conducts  his  own  case,  to  cross* 
examine  before  the  counsel  for  the  other  defendant,  and  after  the  conclusion  of  the  pro* 
secutor's  case,  to  address  the  jury  and  call  his  witnesses,  before  the  counsel  for  the 
other  defendant  opens  his  case. 

A  witness  who  is  subposnaed  by  a  defendant  indicted  for  a  conspiracy,  is  compellable  to 
give  evidence,  though  such  defendant  refuses  to  pay  his  expenses;  and  the  indictment 
having  been  removed  by  certiorari^  and  coming  down  to  the  assizes  as  a  civil  record, 
does  not  make  any  difference  as  to  this. 

These  defendants  were  tried  on  an  indictment  which  charged  them  with  a 
conspiracy  to  disturb  Sir  George  Jemingham,  Bart.,  in  the  peaceable  posses- 
sion of  his  estates.     The  indictment  had  been  removed  by  certiorari. 

Campbell  appeared  as  counsel  for  the  defendant  Jenkinson,  and  the  defendani 
Cooke  conducted  his  case  in  person. 

On  the  application  of  Campbell — 

Park,  J.,  permitted  the  defendant  Cooke  to  cross-examine  before  CampbeRy 
and  to  address  the  jury  and  *call  his  witnesses,  before  Campbell  entered  r«oQo 
at  all  on  the  defence  of  JenkinsonA  ^ 

t  The  usual  course,  where  several  defendants  appear  by  separate  counsel,  is,  for  the 
senior  counsel,  employed  on  that  side  of  the  question,  to  cross-examine,  and  address  the 
jury  first,  whichever  defendant  he  may  be  employed  by  ;  and  as  soon  as  he  has  concluded 
his  address  to  the  jury,  for  the  counsel  for  the  other  defendants  to  address  the  jury  in 
succession;  and,  after  them,  such  defendants  as  conduct  their  ca^es  in  person:  and  then 
for  the  counsel  who  first  addressed  the  jury,  to  examine  his  witnesses;  and  then  the  wit* 
nesses  for  the  others  to  be  called :  and,  in  conclusion,  for  the  prosecutor's  counsel  to  reply. 
This  rule,  however,  I  have  known  to  bo  departed  from  ;  for,  in  an  excise  prosecution  for 
a  riot,  tried  at  Gloucester^  before  Alhott^  C.  J.,  where  there  were  eight  separate  defences 
his  Lordship,  oo  account  of  the  special  circumstances  of  the  case,  allowed  each  couoaal 
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A  witness  who  was  called  by  the  defendant  Cooke,  stated,  before  he  was 
examined,  that  at  the  time  he  was  served  with  the  subpcsna,  no  money  was 
paid  him ;  he  therefore  asked  that  the  judge  would  order  the  defendant  Cooke 
to  pay  his  expenses  before  he  was  examined. 

Park,  J.,  (having  consulted  with  Garroto^  B.)  said,  my  brother  Garrow  and 
myself  are  of  opinion,  that  I  have  no  authority  in  a  criminal  case,  to  order  a 
*3231  ^^^^^^^^  ^  *P^y  ^  witness  his  expenses,  though  he  has  been  subpoe- 
-*  naed  by  such  defendant ;  and  we  are  also  of  opinion,  that  the  case  is 
not  altered  by  the  indictment  having  been  removed  by  certiorari,  and  coming 
here  as  a  civil  record.t 

The  witness  was  examined  without  being  paid. 

Verdict — Cooke,  Guilty ;  Jenkinaon,  Not  Guilty. 

Taunton,  and  Busseil,  for  the  prosecution. 

Campbell^  for  the  defendant  Jenkinaon. 

[Attomies — Hanrot  4*  M.,  and  Orchard,'\ 

to  extmine  his  witnesses,  immediately  after  his  address  to  the  jary,  and  before  the  defence 
of  any  oiber  of  the  defendants  was  entered  into.  In  cases  of  conspiracy,  the  practice  is 
for  the  defendants,  in  the  order  in  which  they  are  named  in  the  indictment,  to  address  the 
jory,  by  themselves  or  their  counsel,  without  any  regard  to  the  counsel  of  one  defendant 
being  senior  to  the  counsel  of  another,  or  to  one  having  counsel  while  another  has  none. 
In  the  case  of  Rex  v.  Henry  Hunt  <(•  Otherif  who  bed  been  found  guilty  of  a  conspiracjp. 
the  defendant  Hunt  (none  of  them  having  counsel)  wished  to  address  the  Court,  in  miti- 
gation of  punishment,  after  the  other  defendants  had  done  so ;  but  the  Court  held,  that 
they  must  speak  in  the  same  order  in  which  they  were  named  in  the  indictment. 

t  Whether  a  witness  is  liable  to  an  attachment  for  disobedience  of  a  subpoena  in  a  cri« 
loinal  case,  if  he  does  not  go  to  the  trial,  because  his  expenses  were  refused  him  when 
the  subpcsna  was  served,  has  never  been  decided ;  but  the  better  opinion  seems  to  be, 
that  he  is  bound  to  obey  the  writ,  though  his  expenses  are  refused. 


REX  t;.  YEATES. 

Prscetoe.—- On  the  trial  of  que  warranto  informations,  if  the  affirmative  of  the  issues  is  on 
the  defendant,  he  begins ;  but  if  it  is  on  the  relator,  he  does. 

This  was  an  information  in  nature  of  a-  quo  warranto,  calling  on  the  de- 
fendant to  show  by  what  authority  he  exercised  the  office  of  a  burgess  of  the 
town  of  Monmouth, 

The  defendant  pleaded  several  pleas,  and  the  relator  replied  specially. 

Dennum,  Common  Serjeant,  for  the  defendant,  contended,  that  he  ought  to 
begin,  "as  the  defendant  was  called  upon  to  show  by  what  authority  he  exer- 
*3241  ^^^^  ^^  office.  **He  ought  to  show  his  authority  for  so  doing,  and  then 
->    the  relator  might  impeach  his  title  to  the  office  if  he  could. 

Taunton,  cotitra, — The  relator  ought  to  begin,  as  he  objects  to  the  defend- 
ant's right  to  hold  the  office. 

Pakk,  J,  I  believe  the  point  is  new.  As  the  affirmative  of  the  issue  is  on 
the  defendant,  he  must  begin ;  but  if,  on  the  pleadings,  the  affirmative  had  been 
on  the  relator,  he  must  have  begun. 

Denman,  Common  Serjeant,  for  the  defendant. 

Taunton,  for  the  plaintiff. 

[Attomies — lyier,  and  Philpota,'] 

la  CMesof  this  sort,  it  is  often  a  mat  object  to  determine  which  side  shall  begin;  be- 
w,  if  it  is  quite  certain  that  both  parties  must  call  witnesses,  the  party  that  begins 
the  reply. 

Vol.  ilL— 26  R 
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WHITE  et  al.,  Assignees  of  S YMS,  v.  GAINER. 

A  person  haying  m  lien  upon  eoods,  does  not  waive  that  lien  by  the  mere  fact  of  his  omit- 
ting to  aay  that  he  claims  tne  goods  in  that  right,  when  they  are  demanded.  Nor  is  it 
aamcient  evidence  of  a  waiver  of  his  lien  that)  he  boueht  these  goods  with  others,  sad 
also  refuses  to  deliver  up  the  other  goods,  though  he  uas  no  lien  on  them ;  the  sale  of 
both  seta  of  gooda  being  void. 

Trover  for  cloth.  Plea— Not  guilty,  except  as  to  135  yards ;  as  to  which 
judgment  went  by  default. 

'Hie  defendant  was  a  dyer,  and,  as  such,  had  a  lien  on  all  the  cloth  but  the 
135  yards ;  but  it  appeared,  that  the  bankrupt,  afler  act  of  bankruptcy,  and 
after  a  knowledge  by  the  defendant  of  his  insolvency,  sold  the  whole  of  the 
cloth,  as  well  that  covered  by  the  lien,  as  the  residue ;  but  when  a  demand  was 
made  of  the  whole  of  it,  the  defendant  merely  said  he  would  not  give  it  up ; 
but  did  not,  in  *terms,  say  whether  he  meant  to  insist  on  the  purchase  r^»ng 
or  on  tlie  lien.  ^ 

Taunton,  for  the  plaintiffs,  contended,  that  the  case  of  Boardman  v.  Sill, 
1  Camp.  410,t  was  nearly  in  point;  and  that  the  plaintiffs  were  entitled  to 
recover ;  because,  at  the  time  of  the  demand,  he  claimed  no  lien,  and  therefore 
must  be  taken  to  have  waived  it :  and  besides,  it  was  clear,  that  he  meant  to 
rely,  not  on  the  lien,  but  on  the  purchase,  as  he  equally  refused  to  deliver  up 
those  cloths  on  which  he  had  no  lien. 

Park,  J.,  was  of  opinion,  that  unless  the  defendant  had  waived  his  lien,  it 
still  existed  in  his  favor ;  and  that  nothing  like  a  waiver  of  the  lien  appeared 
in  this  case.  His  lordship  therefore  directed  the  jury  to  find  the  value  of  the 
one  hundred  and  thirty-five  yards  only,  which  they  accordingly  did  ;  and  then 
found  a  verdict  for  the  defendant,  as  to  the  residue. 

Taunton,  for  the  plaintiffs. 

f  for  the  defendant. 

[Attomies — Bevan,  and  Harris,'] 

t  In  the  case  of  Boardman  v.  Sill,  it  was  ruled,  that  if  a  person  has  a  lien  upon  goods 
for  warehouse  rent,  and  when  they  are  demanded  of  him,  ne  makes  no  mention  of  any 
claim  of  lien,  but  claims  them  aa  his  own  property,  trover  may  be  maintained  againat  him, 
without  a  previoua  tender  having  been  made  to  him  of  the  amount  of  his  lien. 


COURT  OF  COMMON  PLEAS. 

BEFORE  BEST,  C  J.,  AND  PARK,  AND  BURROUGH,  Ja 

In  Banc. 

Toddy,  Seijt.,  for  the  plaintiffs,  moved  for  a  rule  niii  *for  a  new    r,«oa 
trial ;  because  the  jury  had  not  found  a  verdict  for  the  plaintiff,  for  the    '■ 
value  of  the  whole  of  the  cloths.     He  urged  the  same  points  as  were  taken  at 
the  trial. 

Best,  C.  J.  If  the  defendant  had  said  that  he  claimed  the  goods  as  pur- 
chaser, or  in  any  other  right  than  arose  from  his  Hen,  I  am  of  opinion  that  that 
would  have  been  a  waiver  of  his  lien ;  but  here  his  omitting  to  say  in  what 
right  he  claimed  them,  is  clearly  not  a  waiver  of  his  lien.  The  defendant  keeps 
the  goods,  not  saying  in  what  right ;  and  the  plaintiffs  seek  to  recover  them  in 
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tn  action  of  trover.     To  do  that,  he  having  a  lien,  they  must  tender  hun  the 
amount  of  his  lien,  before  they  have  a  complete  right  to  the  goods. 
Park  and  Bithrouoh,  Js.,  expressed  themselves  of  the  same  opinion. 

Rule  refused. 


FREEMAN  v.  ARKELL. 

If  a  migistrate,  in  an  action  for  a  malicious  prosecution,  is  called  on  to  produce  an  infor- 
mation taken  before  bim,  and  be  state  that  he  delivered  it  at  the  Quarter  Sessions  to 
the  Clerk  of  the  Peace,  or  his  clerk:  if  the  Clerk  of  the  Peace  proves  that  he  cannot 
find  it  io  his  office,  that  is  sufficient  proof  of  loss,  to  let  in  secondary  evidence,  without 
eaUing  the  clerk  of  the  Clerk  of  the  Peace. 

This  viras  a  new  trial  of  the  case  reported  at  page  135,  supra. 

Dr.  Tlmbrell,  the  magistrate,  proved  the  delivery  of  the  papers,  at  the  Quar- 
ter Sessions,  to  the  Deputy  Clerk  of  the  Peace,  or  hU  clerk. 

Mr.  Bloxsome^  deputy  clerk  of  the  peace,  proved,  that  on  searching  his 
office,  no  such  papers  could  be  found.  ^ 

Park,  J,     The  Court  of  King's  Bench  have  decided,  that  as  Dr.  7\fnbrelU 
the  magistrate,  cannot  find  the  papers,  and  the  Deputy  Clerk  of  the  Peace  also 
*3271   ^^^^^^  *  *^^^  ^  sufficient  presumptive  evidence  of  their  loss,  to  entitle 
-*   the  plaintiff  to  give  secondary  evidence  of  their  contents,  without  call- 
ing Mr.  Bloxsofne*8  clerk. 

Evidence  was  given  to  show  a  want  of  probable  cause  and  malice. 

Verdict  for  the  plaintiff— Damages,  5/. 

Campbell^  and  Godson^  for  the  plaintiff. 

Tauniorif  and  Btiuel,  for  the  defendant. 

[Attomies — Godson^  and  /ryar.] 

See  this  case,  ants,  page  135. 


JONES  et  al.  v.  CARRINGTON,  Clerk. 

Issne  to  try  modutet. — Evidence. 

On  issues  to  try  moduaes,  owners  of  lands  in  the  parish,  are  not  competent  witnesses , 

and  the  depositions  of  such  witnesses  as  are  dead  cannot  be  read,  it  it  is  shown  that 

thej  were  interested,  though  no  such  thing  appears  in  the  deposition,  and  though  their 

evidence  was  read  in  equity. 
Whether  the  receipts  of  a  vicar's  lessee  are  admissible  evidence  of  a  modus-^Quare:  and 

also,  what  is  sufficient  proof  that  he  is  lessee. 

This  was  an  issue,  directed  by  th^  Vice-chancellor,  to  try  "  whether,  from 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  there  had  been 
payable  and  paid,  and  of  right  ought  to  be  paid,  to  the  Vicar  of  the  parish  of 
Berkeley t  one  penny  for  every  milch  cow  kept  in  the  parish,  at  any  time  within 
the  year,  the  sum  of  one  penny,  at  Lammas^  old  style."  And  a  similar  issue 
<Mi  a  modu9  of  one  penny  for  every  colt. 
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Tlie  defendant  at  law  was  vicar  of  the  parish,  and  the  plaintifTs  at  law  were 
farmers  there.  A  bill  had  been  filed  by  the  vicar  for  an  account  of  all  small 
tithes :  at  the  hearing,  modniea  on  many  other  articles  were  insisted  on ;  but 
all  of  tliem  were  tlien  disposed  of,  except  these  two,  as  to  which  the  present 
issues  were  ordered. 


*In  support  of  the  modusea^^  T*S2B 

A  witness  produced  from  tlie  bishop's  registry,  a  terrier,  dated  Decern'  *• 
ber  11,  1800,  signed  by  the  defendant  and  upwards  of  thirty  occupiers.    This 
terrier,  wliich,  on  tlie  face  of  it,  purported  to  be  copied  from  a  terrier,  dated 
1682,  stated  these  moduses  and  a  great  many  other  species  of  titlie. 

Another  witness  produced  examined  copies  of  the  bill,  answer,  and  deposi* 
lions,  in  the  cause  in  Chancery,  for  the  purpose  of  reading  the  depositions  of 
sucli  witnesses  as  had  died  since  the  hearing  of  the  cause. 

It  was  wished  to  read  the  deposition  of  Dr.  Jenner^  who  was  dead,  and  who 
was  admitted  by  the  plaintifi**s  counsel  to  be  an  owner  of  lands  in  the  parish, 
at  the  time  ;  but  this  did  not  appear  on  the  face  of  his  deposition,  and  his  depo* 
sition  had  been  read  at  the  hearing  in  Chancery. 

The  defendant's  counsel  objected. 

Park,  J.,  held,  that  all  owners  of  lands  in  the  parish  were  incompetent  wit. 
nesses,t  and  would  not  allow  the  ^deposition  of  any  owner  of  lands  in   r^oAA 
the  parish,  who  had  died  since  the  hearing,  to  be  read,  though  it  did    '- 
not  appear,  by  his  deposition,  that  he  was  an  owner  of  lands. 

The  plaintiff's  counsel  wished  to  read  a  part  of  the  deposition,  in  which  he 
proved  the  signature  of  the  Rev.  S.  Jenner  (a  former  Vicar)  to  a  paper. 

The  defendant's  counsel  objected,  that  as  Dr.  Jenner  was  examined  to 
merits,  it  invalidated  his  whole  deposition ;  and  furtlier,  tliat  even  in  the  answer 
to  the  interrogatory  under  which  he  proved  the  handwriting,  he  said  something 
in  favor  of  tlie  paper  he  proved. 

Park,  J.  Those  parts  of  the  deposition,  which  go  to  prove  the  handwriting 
only,  may  be  read,  and  no  others. 

The  paper  so  proved,  was  read. 

It  was  an  agreement  for  a  lease,  for  seven  years,  of  the  vicarial  tithes  of 
Berkeley,  to  Satnuel  Pearce  ;  it  was  not  under  seal,  nor  on  any  stamp. 

The  plaintiff's  counsel  wished  to  give  in  evidence,  receipts  for  the  pa}nnent8, 
laid  as  modusea,  given  by  Samuel  Pearce  to  different  occupiers  of  lands  in 
the  parish. 

The  defendant's  counsel  objected  to  the  admissibiUty  of  these  receipts,  on 
the  ground,  that  tithes  lying  in  grant,  and  not  in  livery,  no  interest  passed  by 
this  agreement,  which  was  not  under  seal ;  and  further,  that  if  it  did  constitute 
Pearce  a  lessee  of  the  tithes,  his  receipt  was  no  evidence  against  the  rights  of 
the  church,  as  tlie  acts  of  a  lessee  for  years,  of  a  tenant  for  life,  could  never  be 
binding  on  the  rights  of  the  inheritance,  and  cited  the  case  of  Wood  v.  Fee/, 
1  Dow.  &  Ry.  20. 

*Park,  Jm  held  them  admissible.  r*Qon 

'i'hey  were  read.  I  ^*" 

A  witness  proved,  that  for  about  forty  years  before  the  incumbency  of  the 

t  In  the  cose  of  Lord  Clanricard  v.  Ztody  Denton^  1  Gwill.  360,  it  was  held,  that  where 
a  parish,  orviii,  claims  to  be  exempt  from  tithes,  any  one  who  would  be  liable  to  tithes, 
if  the  parson*s  claim  were  allowed,  is  not  a  competent  witness  for  the  exemption.  Thit 
decision  only  shut  out  the  evidence  of  the  tithe  payers,  but  left  the  land-owners  untouched. 
But  the  case  of  Khode$  ▼.  Aingvorth,  1  B.  &  A.  87,  decides,  that,  on  the  trial  of  an  issue! 
whether  the  owners  of  property  within  a  certain  chapelry  are  liable  to  repair  that  chape\', 
an  owner  of  lands  there  is  not  a  competent  witness,  to  disprove  the  liability,  though  his 

! property  is  in  the  occupation  of  a  tenant,  who  agrees  to  pay  rent,  without  any  deduction ; 
(DT  the  land-owner  is  interested  in  removing  a  permanent  charge,  and  so  improving  the 
value  of  his  estate.    And  in  the  case  of  ATote/y  v.  Davii,  (MS.,)  tried  at  Af<fntnouth 
Garrow,  B.,  held,  that  on  an  issue  to  try  a  parochial  modug,  all  owners  of  lands  msi 
faioompeteDt. 
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<Ie  ndant,  her  fother  and  brother,  named  Croomt^  had  successively  been  tenants 
of  the  titlies  (after  Ptarce)  under  the  six  immediate  predecessors  of  the  de- 
fendant 

Hie  plaintiff's  counsel  wished  to  put  in  the  receipts  of  die  Croomes. 

The  defendant's  counsel  contended,  that  this  certainly  was  not  enough  to 
connect  them  with  the  vicars. 

Park,  J.,  however,  held  the  receipts  admissible. 

Another  witness  was  called,  who  admitted  that  he  was  an  owner  of  lands  in 
the  parish,  and  stated  that  he  had  found  the  receipts  he  produced  among  Uie 
papers  of  his  wife's  £^ther,  who  was  a  relation  of  the  person  who  was  named 
in  the  receipts,  as  having  paid  the  money. 

The  defendant's  counsel  objected,  that  as  he  was  an  incompetent  witness,  he 
OQght  not  to  be  allowed  to  give  evidence  to  accredit  the  papers  he  put  in  ;  for 
that,  though  an  interested  witness  might  hand  in  papers,  he  was  not  to  be 
allowed  to  give  any  oral  account  whatever. 

Park,  J.  He  may  say  where  he  got  the  papers  he  puts  in,  though  he  is 
interested. 

Some  old  witnesses  proved  a  reputation  in  the  parish,  that  there  were  such 
modmtsA 

'3311       *^^^  die  defendant. — An  examined  extract  from  Pope  Nicholas's 

^  Taxation. — An  examined  extract  from  the  Valor  Ecclesiasticus,  temp. 

Hmry  8th. — ^And  an  examined  extract  from  the  Parliamentary  Survey  of  1649;^ 

t  In  cases  of  parochial  modugj  the  general  reputation  in  the  place,  that  there  is  or  is  not  a 
wu>du8t  is  evidence  ;  but  it  is  generally  of  Jittle  value,  as  in  most  cases  the  witnesses  on 
each  side  prove  the  reputation  to  be  their  way.  Witnesses  very  often  differ  as  to  facts, 
lod  ofteoer  still  as  to  reputation. 

I  This  survey  was  founded  on  inauishions  taken  before  commissioners,  in  which  a  jury 
found  the  ecclesiastical  state  of  each  parish  at  that  time  ;  and  the  great  accuracy  of  ibis 
survey  is  spoken  of  by  Lord  Ellenhorought  in  11  Ea.  284,  and  1  M.  &  S.  294.  Of  these 
ioqaisitions,  (under  the  seals  of  the  jurors,)  a  few  remain  in  the  Rolls  chapel,  and  one  of 
ibem,  relative  to  the  living  Lakenheath,  was  produced,  from  the  registry  of  the  bishop  of 
i^onrici,  in  the  recent  case  of  Butt  v.  Wiieman:  but  a  perfect  copy  of  the  whole  of  them 
is  contained  in  several  large  MS.  volumes,  which  are  deposited  in  the  library  of  Lambeth 
palace.  These  volumes  are  but  copies  of  the  original  inquisitions ;  but  as  the  originals 
were  mostly  burnt,  these  copies  are  evidence.  But  it  should  be  observed,  that  an  ex> 
amined  extract  of  the  Parliamentary  Survey  in  Lambeth  palace  is  evidence,  though  it  may 
be  said  it  is  but  the  copy  of  a  copy.  I  have  seen  these  examined  extracts  constantly  given 
in  evidence,  both  in  courts  of  law  and  in  Equity.  The  only  cases  in  print  that  I  am  aware 
of,  that  regard  the  admissibility  of  the  surveys  taken  by  the  authority  of  the  ParliRment 
during  the  usurpation,  are  Underhill  v.  Durham^  Freem.  509,  and  2  Gwill.  542,  and  the 
cs«ea  there  cited,  which  decide  that,  though  taken  during  a  usurpation,  they  are  evidence. 
With  regard  to  the  admissibility  of  a  copy  of  the  Survey  in  Lambeth  palace,  I  have  been 
favored  with  an  exact  copy  of  a  note  of  a  decision  on  the  subject.  This  note  is  in  ibe 
handwriting  of  Dr.  DucareU  who  was  formerly  keeper  of  the  records  there,  and  is  written 
in  the  volume  which  contains  the  index  to  the  Parliamentary  Survey.  The  learned  Doc- 
tor's note,  which  I  hove  seen,  is  in  the  following  terms  : — *'  19th  July,  1775.  In  the  Ex- 
chequer;  Sittings  after  Trinity  Term,  at  Serjeant'*  /nn,  present.  Lord  Chief  Baroa 
Smythe,  and  Barons  Byre  and  Burland:  Travis  v.  Oxton  ^  Others,  Concerning  the  tithe 
hay  of  yetherpool,  within  the  parish  of  EaMtham  in  Cheshire,  A  copy  of  the  Parliamentary 
Survey  of  church  lands,  (so  far  as  relates  to  this  parish,)  long  since  deposited  in  the  MS. 
library  at  jLambeth,  and  properly  authenticated  by  the  archbishop's  librarian  and  keeper 
of  his  records  there,  being  offered  to  the  Court  as  evidence  on  the  behalf  of  the  plaintiff, 
it  was  objected  on  behalf  of  the  defendant,  *  that  the  survey  deposited  at  Lambeth  be'ins 
itself  only  an  office  copy,  it  ought  to  have  been  produced  there,  and  not  an  autheniicated 
copy  thereof,  which  it  was  said  could  not  be  admitted  as  evidence.*  But  upon  the  plain- 
tifrs  coansel  producing  to  the  Court  (from  the  printed  journals)  the  three  orders  of  tha 
House  of  Commons,  dated  August  6ih,  and  August  7th,  1660,  and  May  13th,  1662,  rela- 
live  lo  these  Parliamentary  Surveys,  the  Court  over-ruled  the  objection,  and  unanimously 
agreed,  that  these  surveys,  and  all  other  papers  delivered  with  them  to  the  then  arch- 
bishop of  Canterbury^  were  originals,  and  ordered  authenticated  copies  of  them  to  be  hence- 
forth admitted  as  evidence ;  and  an  enirv  of  this  order  was  that  day  made  in  the  register 
book  of  the  Court  of  Exchequer."  The  orders  of  the  6ih  and  7th  of  August  merely 
direct,  that  all  records  relative  to  church  lands  and  property  be  deposited  in  an  office  in 
Broad  Street,  and  that  of  the  13th  May  states,  that  Mr.  Crouch,  a  member  of  the  House, 
f/ated  that  he  bad  received  from  Mr.  ivye,  in  pursuance  of  the  orders  of  the  House,  divers 
prescDiations,  books  of  insiitutions,  and  other  records  and  writings,  relative  to  ecclesiasti* 
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IV  ere  *put  in.  Neither  of  these  mentioned  any  modui  to  be  payable  in  r^222 
this  parish.  An  examined  copy  of  the  bill,  answer,  and  depositions,  in  *- 
a  suit  in  the  Exchequer,  in  the  reign  of  Charles  the  Second,  between  the  then 
▼icar,  and  an  occupier  of  lands,  for  an  account  of  small  tithes,  was  also  put  in. 
This  suit  was  the  case  of  Daafidd  v.  Cumocke^  reported  in  Hardres,  329 ;  the 
then  defendant  did  not  set  up  any  modui,  and  one  of  his  witnesses  stated,  that 
the  vicars  of  Berkeley  always  received  **  the  privee  tithes  of  the  parish.'*! 

*An  examined  extract  of  the  minister's  accounts  in  the  augmentation   r^^^z 
office  was  proaucea,  to  show  that  a  place  called  Hulle,  alioi  Hillf  was   *^ 
a  hamlet  of  Berkeley^  in  the  reign  of  Henry  8th ;  and  from  the  extract  from 
Ihe  Parliamentary  Survey,  it  appeared  that  it  was  so  in  1646. 

The  incumbent  of  the '  living  of  HuUe,  otherwise  Hill^  proved  that  it  was 
now  called  a  parbh,  and  that  he  received  the  vicarial  tithes  of  it  in  kind,  and 
that  no  modut  was  ever  claimed  there  to  his  knowledge  or  belief. 

On  this  evidence  the  jury  found  a  verdict  for  the  plaintiffs,  on  both  issues. 

Taunton^  Ludlow^  Campbell,  and  Tfoiu,  for  the  plaintiffs. 

Curwoody  Ruuelt  and  Cross,  for  the  defendant. 

[Attomies — White,  and  KeeneJ] 
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Curwood  now  moved  that  his  Honor  would  apply  to  Mr.  Justice  Park,  for 
a  copy  of  his  notes  of  the  trial  of  this  issue,  on  the  ground  that  the  receipts  of 
Pearce  and  the  receipts  of  the  Croomes  were  inadmissible;  because  the  receipts 
of  a  lessee  for  years  of  tithes,  were  no  evidence  against  the  rights  of  the  per« 
petuity ;  and  further,  that  there  was  no  sufficient  evidence  to  show  them  to  be 
lessees ;  and  on  the  ground  that  interested  witnesses  ought  not  to  have  been 

cal  hvingSf  and  desired  the  direction  of  the  House.  The  House  ordered  that  the  records, 
presentations,  books  of  institutions,  and  other  writings,  should  be  delivered  into  the  bands 
of  the  Most  Rev.  Father  in  God,  the  Archbishop  oiCanterfrwryf  "  who  is  desired  to  take 
care  thereof,  that  the  same  may  be  preserved  in  perpetuity  for^hlic  »«e."  Another  vote 
follows  regarding  records,  which  relate  to  the  dinerent  bishoprics  and  chapters,  which  are 
also  to  be  delivered  to  the  archbishop,  who  is  to  send  these  last  to  the  respective  bishops 
and  chapters  who  are  therein  concerned,  if  he  thinks  fit.  **  And  it  is  further  ordered, 
that  these  votes  be  printed  and  published ;  that  all  persons  concerned  may  take  notice 
ihereof." 

t  Old  depositions  in  former  tithe  suits,  in  the  same  parish,  are  constontlv  admitted  in 
evidence,  and  so  are  answers,  if  they  relate  to  the  tithes  of  the  same  lanas;  and  these 
are  equally  evidence,  whether  there  has  been  any  decree  or  not.  To  give  the  deposition 
in  evidence,  vou  must  put  in  examined  copies  of  the  bill  and  answer,  before  you  can  give 
in  evidence  the  examined  copy  of  the  depositions,  fiat  it  has  been  held,  that  depositions 
may  be  read  without  the  bill  and  answer,  if  they  are  so  ancient  that  no  bill  or  answer  can 
be  iorthcoming ;  as.  formerly,  bills  and  answers  were  not  enrolled.  See  Bryan  v.  BooUb^ 
2  Price,  234.  In  lUingworth  v.  Leigh,  4  Gwill.  1619,  the  depositions  made  in  an  old  suit 
were  tendered  in  evic^nce  before  Heath,  J.,  without  producing  the  bill  and  answer,  or 
proving  that  due  diligence  had  been  used  to  discover  them,  but  without  effect ;  Heath,  J., 
held  them  clearly  inadmissible.  On  a  motion  for  a  new  trial,  the  Court  of  Exchequer  held 
that  the  learned  Judge  was  mistaken  in  rejecting  the  evidence ;  but  Sir  H.  Gwillim  adds, 
that  he  was  informed  that  the  Judges  gave  no  reasons  why  they  thought  the  depositions 
admissible  under  these  circumstances.  In  the  case  of  Hunt  v.  Douglas,  (MS.)  sittings  afrer 
M.  T.  1821,  which  was  an  issue  to  try  a  modus,  Copley,  Serjt.,  objected,  that  certain  old 
depositions  should  not  be  read,  as  the  bill  and  answers  had  not  been  produced.  But  it 
appearing  that  they  had  been  searched  for  and  could  not  be  found,  Abbott,  C.  J.,  said,  **  As 
search  has  been  made  for  the  bill  and  answer,  and  they  cannot  be  found,  I  must  admit  the 
depositions  without  them."  However,  the  bill  and  answer  are  always  hishly  material  if 
they  can  be  got,  as  they  show  whether  or  not  the  point  the  witnesses  speak  to  was  in  issaa 
or  not. 
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permitted  to  speak  in  favor  of  the  documents  they  produced ;  and  that  if  inad- 
missible evidence  had  not  been  received,  the  weight  of  evidence  would  have 
been  clearly  with  him. 
The  Vice-chancellor  granted  the  motion.! 

t  The  Court  of  Chancery,  when  it  directs  the  iarae,  alwaya  ordera,  that  if  the  parties 
eannot  agree  on  the  form  of  the  iaaue,  it  shall  be  settled  by  one  of  the  Masters;  but  in 
general,  the  declaration  on  the  issue  is  drawn  and  signed  by  the  junior  counsel  of  the 
plaintiff  at  law,  (who  is  usually  the  defendant  in  Equity,)  who  also  draws  the  plea,  which 
IS  alwajrs  in  the  same  form,  aa  it  always  admits  the  supposed  wager  mentioned  in  the 
declaration,  and  only  contests  the  fact  to  be  tried  by  the  issue ;  and  this  draft  is  sent  to 
the  opposite  party,  whose  counsel  examines  and  signs  it.    The  case  is  then  conducted 
throiun  all  its  atages  in  the  common  law  court,  precisely  as  anv  other  action  would  be ; 
and  ifetther  party  wiahes  to  have  a  special  jurv,  it  is  struck  in  the  same  way  as  it  would 
be  in  an  action.    The  case  is  tried  in  the  usual  way,  except  that  the  plaintiff  never  loses 
the  verdict,  because  he  does  not  prove  the  affirmative  of  the  issue  precisely  as  it  is  laid,  aa 
it  is  always  a  part  of  the  order  for  the  issue,  that  the  jury  may  find  si>eciBl  facts,  and  the 
Judge  indorse  such  finding  on  the  back  of  the  record.    It  a  new  trial  is  wished,  it  cannot 
be  applied  for  in  the  court  of  law,  but  must  be  obtained  in  Equity.    It  ia  usual  to  apply 
for  a  new  trial  before  that  branch  of  the  Court  of  Chancery  which  directed  the  issue ;  but 
the  case  of*JPeM5erton  v.  Peaiierfon,  11  Vos.  50,  decides,  that  if  an  issue  is  directed  by 
the  Master  of  the  Rolls,  a  motion  for  a  new  trial  may  be  made  before  the  Lord  Chancellor. 
A  new  trial  may  be  moved  for  on  any  of  the  grounds  on  which  it  could  be  moved  in  a  case 
in  a  court  of  law,  such  as  misdirection  of  the  Jud^e,  verdict  against  evidence,  &c.    The 
mode  is,  for  one  of  the  counsel,  who  was  at  the  trial,  (generally  the  senior,)  to  go  into  the 
Court  of  Equity,  and  move  that  the  Lord  Chancellor,  or  Vice-Chancellor,  (as  the  case 
may  be,)  will  applv  to  the  Judge  who  tried  the  cause,  for  a  copy  of  his  notes  of  the  trial. 
Some  good  ground  must  be  stated  for  thia  motion,  aa,  if  granted,  it  is  considered  aa  tan- 
tamount to  a  rule  nisi  for  a  new  trial  in  a  common  law  court.    Of  thia  motion,  two  days' 
previous  notice  muat  be  given  to  the  oppoaite  party,  who  may  oppose  it  by  counsel  if  he 
chooses.    It  is  not  absolutelv  necessary  that  this  motion  shouM  be  made  within  the  first 
four  days  of  the  term  after  tne  trial :  but  it  is  made  on  one  of  the  days  appointed  by  the 
Lord  Chancellor  for  hearinff  motions,  (which  are  called  seal  davs ;)  and  ii  it  is  granted, 
the  Judee  of  the  Court  of  Equity  aends  to  the  Judge  who  tried  tne  issue,  for  a  copy  of  his 
notes.    IVhen  the  Judge  has  sent  bis  notes,  the  motion  for  a  new  trial  is  in  a  state  to  be 
argued,  and  of  this  argument  two  daya'  notice  is  also  necessarv.    The  caae  is  then  argued 
by  the  counsel  on  both  sides,  usually  by  those  who  were  at  the  trial,  in  addition  to  some 
of  the  Equity  counsel  originally  engaged,  and  the  Judge  of  the  Court  of  Equity  decidea 
whether  mere  shall  be  a  new  trial  or  not.    On  issues  out  of  Chancery,  no  coats  are  givea 
in  the  court  of  law ;  but  they  are  in  the  discretion  of  the  Court  of  Equity. 
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RAWLINGS  V.  HALL. 

Seb  ante^  p.  11.  The  rule  for  a  new  trial  in  this  case  having  been  argued, 
the  Court  were  of  opinion,  that  the  broker  (Little)  was  bound  to  produce  his 
books,  kept  under  Uie  statute  7  Geo.  2,  c.  8,  s.  0,  though  he  might  thereby 
erijninate  himself;  but  as  he  had  no  notice  to  produce  his  book  kept  under  this 
statute,  but  only  was  commanded  by  his  subpoena  duces  /eetim,  to  produce  his 
**  contract  book,"  the  Court  made  the  rule  absolute  for  the  new  trial,  on  pay- 
ment of  costs. 


*MAY  et  al.  t;.  MAY  et  al.  [*336 

See  ante,  p.  44,    The  rule  nisi  for  a  new  trial  in  this  case,  was  never 
drawn  up,  the  case  being  compromised. 


The  cases  of  Sanderson  and  others^  assignees  of  Barge^  v.  Laferest^  ante, 
46 ;  and  Lee  v.  Joseph,  ante,  46 ;  were  compromised,  before  the  rules  nisi  for 
a  nonsuit  in  the  former  case,  and  for  a  new  trial  in  the  latter,  came  on  to  be 
argued.     These  cases  were  therefore  struck  out  of  the  paper. 


EVANS  V.  YEATHERD. 

See  anie^  p.  40.    In  this  case  the  Court  made  the  rule  absolute  for  a  new 
tnaL 

(200) 
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COURT  OF  EXCHEQUER. 


BEFORE  ALEXANDER,  C.  B^  AND  GRAHAM,  GARROW,  AND  BULLOCK,  B8 


HULME,  Clerk,  v.  PARDOE,  Widow, 

See  aniCf  p.  93.  In  this  case  a  rule  nut,  for  entering  a  nonsuit,  had  been 
obtained ;  but  upon  argument,  the  Court,  being  of  opinion  that  the  verdict  ought 
to  stand,  discharged  the  rule. 


COURT  OF  KING'S  BENCH. 


ilEFOSE  BATLEY,  HOLROYD,  AND  LITTLEDALE,  Ja 


BLOXSOME  V.  WILLIAMS. 

Seb  anief  p.  294.  The  Court,  after  hearing  the  rule  for  entering  a  nonsuit 
m  ihifl  case  argued,  were  of  opinion  that  the  verdict  for  the  plaintiff  ought  to 
stand,  and  therefore  discharged  the  rule. 


Vot.  Xn. — 36 


CASES 


AT 


NISI  PRIUS. 


AT  THB 


SITTINGS  IN  AND  AFTER  TRINITY  TERM. 


PROMOTIONS. 


In  Trinity  Term,  Stxphen  Gazelbe,  Esq.,  one  of  his  Majesty's  counseli 
was  called  to  the  degree  of  Serjeant  at  Law,  and  afterwards  appointed  one  of 
the  Judges  of  the  Court  of  Common  Pleas,  vice  Sir  John  Richardson,  KnigH 
who  resigned ;  and  Robert  Spankie,  Esq.,  and  John  Adams,  Esq.,  were  called 
to  the  degree  of  Serjeant  at  Law. 


COURT  OF  KING'S  BENCH. 

SITTINGS  AT  GUILDHALL,  IN  TRINITY  TERM,  1824. 

BEFORE  MR.  JUSTICE  LITTLEDALE, 

(Who  sat  for  the  Lord  Chitf  Justice.) 


WEBB  V.  SMITH,  Gent.,  one,  dec. 

An  articled  clerk  to  an  attorney,  who  is  .bound  by  his  articles  to  keep  all  his  master's 
secrets,  is  at  liberty  to  give  in  evidence  statements  of  his  master  not  made  under  t 
charge  of  secrecy,  nor  affecting  the  interests  of  the  master's  clients ;  though  the  dis- 
closure may  go  to  support  a  civil  action  against  the  master. 

Assumpsit  against  an  attorney  by  a  copying  clerk  for  wages. 

'Mr.  Frankum^  an  Attorney,  was  called  on  the  part  of  the  plaintiflT,    rMoft 
and  asked  whether  the  defendant  had  not  made  some  statement  to  him   t^^ 
respecting  the  salary  he  intended  to  cive  the  plaintiff. 
(202) 
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The  witness  objected  to  answering,  on  the  ground  that  the  statements  mquired 
after  were  made  during  the  time  he  was  serving  as  an  articled  clerk  to  the 
defendant;  and  that  by  his  articles  he  was  required  to  keep  all  his  master*8 
secrets,  for  the  performance  of  which  articles  ho  bad  also  given  a  bond. 

Ltttlbdale,  Jm  inquired  if  the  defendant  had  entrusted  these  statements  to 
him  as  a  secret ;  and  was  answered,  that  he  did  not  give  any  directions,  that 
they  were  not  to  be  communicated. 

His  Lordship  then  ruled,  that,  as  the  statements  did  not  relate  to  any  matter 
of  business  affecting  the  interests  of  defendant's  clients,  nor  were  specially 
entrusted  as  a  matter  of  secrecy,  there  was  not  any  objection  to  their  being 
given  in  evidence. 

Verdicl  for  tli«^  plaiatifil 

Scarlett,  and  Ta^ourd,  for  the  plaintiff. 

Qumey,  and  the  Common  Serjeant,  for  the  defendant. 

[Attomies — lUher,  and  Hamilton  4*  Tkoining.'] 


•339]     »SITTINGS  AFTER  TRINITY  TERM,  IN  LONDON 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


ATKINSON  V.  COLESWORTH. 

If  ihe  maater  of  a  ship  enter  into  an  agreement  of  charter  party,  not  nnder  seal,  in  which 
ihe  defendant  agrees  to  pay  him  the  freight,  by  good  bills :  whether  the  defendant  is 
jostified  in  paying  them  to  the  owner  of  the  ship,  after  notice  by  the  master  not  to  do 
'QiMpre. 


AssuMPsrr  by  the  captain  of  the  brig  Agaphea,  against  the  defendant,  for 
freight  and  primage.  The  first  count  of  the  declaration  was  on  an  agreement 
of  charter  party,  (not  under  seal,)  bearing  date  the  21st  of  June,  1823,  between 
the  plaintiff,  who  was  therein  described  as  *'  commander  of  the  good  ship  or 
vessel,  called  the  Agaphea^'*  and  the  ^defendant ;  by  which  it  was  agreed,  thai 
the  vessel  should  take  on  board  a  cargo,  and  proceed  to  Pemambuco ;  and, 
having  delivered  it,  should  there,  or  at  Paraiba,  take  in  a  homeward  cargo, 
and  deliver  it  at  London,  or  Liverpool,  (as  directed,)  on  being  paid  freight  and 
primage,  (at  the  rates  specified.)  The  freight  to  be  paid  on  unloading  and 
rieht  delivering  of  the  cargo,  by  a  good  and  approved  bill,  payable  in  London, 
at  two  months*  date  from  the  day  of  final  discharge  ;  and  for  the  performance 
nf  the  agreements  of  the  charter  party,  the  parties  thereunto  bound  themselves, 
^.;  an^  the  charterer  agreed  to  advance  the  said  master  150/.,  on  the  vessel's 
arrival  in  London  or  Liverpool;  the  said  master  allowing  the  usual  interest  for 
the  same,  and  the  amount  to  be  deducted  from  the  bill  before  mentioned.  The 
plaintiff  then  averred  performance  of  the  different  things  to  be  done  by  him  and 
the  ship ;  and  a  breach,  that  the  defendant  refused  to  pay  the  freight,  by  a  good 
and  approved  bill,  &c.,  (in  the  terms  of  the  charter  party,)  or  by  any  other 
bill  or  bills,  or  in  cash,  or  otherwise  howsoever;  but  whoUy  neglected,  Ac. 
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There  were  also  an  indehilatuB  count  for  freight,  and  the  common  money 
counts.     Plea — General  issue. 

♦The  charter  party  was  proved  and  put  in.  The  terms  of  it  were  as  r,„  .^ 
stated  in  the  first  counts  of  the  declaration ;  and,  from  the  other  evi-  ^ 
dence,  it  appeared,  that  a  person  named  Hodgens  was  the  owner  of  the  yessel; 
and  that,  on  her  arrival  at  Liverpool  a  person  named  Bains,  who  was  the 
agent  of  Hodgens,  the  owner,  desired  the  defendant  not  to  pay  the  plaintiff  the 
amount  of  the  freight,  hut  to  pay  it  to  him  instead.  The  defendant  declined 
paying  it  to  Bains,  without  an  order  from  the  captain,  (the  plaintiff;)  and  on 
the  5th  of  January,  1824,  the  plaintiff  having  given  such  order,  the  defendaD' 
paid  to  Bains,  the  owner's  agent,  150/. ;  however,  on  the  15th  of  January ^  the 
plaintiff  sent  a  letter  to  the  defendant,  to  desire  him  to  pay  no  more  freight  U) 
any  one  but  himself;  but  the  defendant  did,  after  this,  pay  the  residue  to  Bains, 
the  owner's  agent. 

Abbott,  C.  J.  I  am  of  opinion,  that,  in  this  case,  the  captain  was  only  act- 
ing as  agent  for  the  owner ;  and,  being  so,  the  owner  had  a  right  to  change  his 
agent  if  he  chose ;  and  he  has  done  so.     The  plaintiff  must  be  called. 

Nonsuit,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

Oumey,  and  Chitty,  for  the  plaintiff. 

Scarlett,  for  the  defendant. 

[Attomies — Woodward  4*  H.,  and  Btmxt  fy  i?.] 


BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  JS. 

In  Banc. 

Gumey  n»">ved  to  set  aside  the  nonsuit  in  this  case,  and  enter  a  verdict  for 
"le  plaimifl ,  '^nd  the  Court  granted  a  rule  to  show  cause. 

•The  cnse  of  ^'^plidt  and   Others^  assignees  of  Holmes^  v.  Botcletr  10  Ea.  279,   rt^^j 
tjcide?.  |hat  k  ct^encnt  in  a  charter  party  to  pay  freight  to  the  owner  for  the  hire   '■ 
o*'  tho  ship,  is  net  liK^sferred  to  a  vendee  by  a  bill  of  sale  of  the  ship  made  during  the 
voynjie.     By  Mo^iscK  v.  Parsons,  2  Taunt.  407,  it  appears,  that  if  an  owner  enter  into  an 
agreement  of  charier  pA/ty  ;  but,  before  the  ship  sails,  he  sells  her,  the  vendee  is  enfiiled 
to  the  freight,  as  incidci  t  to  the  ship:  but  in  order  for  him  to  succeed  at  law,  he  mubl 
sue  in  the  namoof  ;he  concraciinsr  party,  and  not  in  his  own  name.     In  the  case  of  Schark 
and  another  v.  Anthov^t  1  M.  &.  S   573.  the  captain  of  a  ship,  as  agent  for  his  owners,  bad 
entered  into  a  charter  parvy,  under  seol.  with  the  defendant,  to  deliver  goods  al  a  ccrmin 
freight.     The  owner  now  broipht  an  action  o(  assumpsit  for  the  amount  of  that  freight; 
but  the  Court  held,  that  the  luime  interest  bemg  secured  by  deed,  assHmpsit  would  not 
lie;  and  that  if  a  bond  were  ^iven  to  a  trustee,  it  could  not  be  contended,  that  the  ctstux 
aue  trust  could   maintain  a.fsui^vsit  for  the  recovery  of  the  money  secured  by  the  bond. 
The  case  o(  Smithy  ussicneo  olf  KirkyHi trick,  v.  Plummer,  1  B.  &,  A.  575,  decides,  that  :he 
captain  has  no  lien  on  the  sinp,  or  freight,  for  his  wofies,  or  for  money  expended  by  hint 
during  the  voyn«ie.    But  in  \\  kite  v.  Baring,  4  Efp.  22,  (a  much  earlier  case  than  the  one 
above  cited,)  a  captain  recovered  at  nisi  prius,  before  Lord  Kenyan,  on  a  bill  of  lading. 
he  having  made  the  contract  in  question  ;  and  having  made  contracts  on  account  of  itie 
•hip,  un  the  faith  of  the  freight  being  paid  to  him  ;  Lord  Kenyan  however  permitting  him 
only  to  recover  to  the  amount  of  the  contracts  he  had  so  entered  into.     This  case  waa 
mentioned  in  the  course  of  the  argument  in  Smith  v.  Plummer;  but  was  not  alluded  to  by 
the  Court  in  giving  judgment. 
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BEFORE  MR.  JUSTICE  I ITTLEDALE, 


(Who  $ia  for  the  Lord  Chief  Justiee.) 


JOSEPHS  i;.  PEBRER. 

A  note  sent  hj  a  broker  to  his  principal  of  a  purchase  he  had  made,  does  not  reqnire  a 
ftamp,  as  a  minute  or  memorandum  of  an  agreement ;  although  the  subject  oi  the  pur« 
chase  be  above  202.  value,  and  not  within  any  exemption  from  stanip  dut^. 

Whether  an  agreement  relative  to  the  buying  of  shares  in  a  proposed  jomt  stock  com- 
pany; to  aaihorise  which,  no  act  of  parliament  has  passed,  or  charter  been  ^rented,  can 
be  enforced — Otuere.  Whether  a  broker,  who  contracts  a  purchase  for  his  principal, 
afterwards  maaing  good  the  contract,  can  recover  the  money  he  pays  to  complete  it,  ot 
hia  principal,  on  any  of  the  common  money  counts-^ Qu«re. 

AflBUXPsiT  for  work  and  labor,  and  money  paid ;  with  the  common  counts. 
Plea— General  issue. 

'3421       *'^his  action  was  brought  to  recover  the  price  of  ten  shares  in  the 
^  Equitable  Loan  Bank,  and  the  broker's  commission  for  the  purchase 
of  them. 

On  the  7th  of  AprU^  1824,  the  plaintiflf  was  employed,  as  a  broker,  by  the 
defendant,  to  buy  for  him  ten  shares,  of  60/.  each,  in  the  Equitable  Loan  Bank^ 
for  the  day  of  their  coming  out.  At  this  time  meetings  had  been  held  for  the 
purpose  of  obtaining  an  Act  of  Parliament  for  the  establishment  of  a  joint  stock 
company,  with  a  capital  of  two  millions,  consisting  of  shares  of  50/.  each,  for 
leadiqg  money  on  pledges  of  personal  property,  at  the  rate  of  10/.  per  cent, 
interest;  and  a  deposit  of  1/.  per  share  was  to  be  paid  on  the  day  on  which  the 
eertificates  for  such  deposit  were  ready  to  be  delivered  out.  This  paying  of 
tlie  deposit,  and  delivery  out  of  the  receipt  for  it,  was  technically  called  the 
<*oming  out  of  the  loan.  A  bill  was  subsequently  brought  into  Parliament,  for 
the  establishing  of  this  company,  but  it  did  not  pass.  However,  on  the  7th  of 
Aprils  (the  loan  not  having  then  come  out,)  the  plaintiff  bought  ten  shares,  of  a 
person  named  Goldsmidt,  for  the  defendant;  and,  on  the  21st  of  ^pril,  paid 
fioldnnidt  5/.  lOir.  per  share,  that  being  1/.  per  share  for  deposit,  and  4/.  10«. 
premium ;  in  all  6d/. :  and  the  plaintiff  also  charged  2/.  10«.  for  commission  ; 
'<tnd  a  sale  note  was  sent  by  the  plaintiff  to  the  defendant. 

The  plaintiff's  counsel  wished  to  give  this  note  in  evidence.  It  was  in  the 
t'ollowing  terms — 


(i 


'London,  7th  ^pril,  1824. 
Signor  Pebrer, 

*<Bot*  by  your  order,  and  for  your  account,  ten  shares 
Equilable  Loan  Bank,  of  S,  Goidemidt,  for  the  coming  out. 
^  5/.  lOf.  premium  per  share. 

**• Commission,  2/.  10*. 

"Your  most  obedt.  servant, 

**Amount  payable,  £ .  **E,  Josephs, 

'*If  any  enors,  please  to  signify  the  same  immediately.*' 

*3431       *Gumey,  for  the  defendant,  objected,  that  this  note  could  not  be  admit- 
-^   ted  in  evioence,  because  it  was  not  stamped  ;  and  being  the  minute,  or 

S 
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memorandum  of  a  contract,  it  required  a  stamp  :t  ordinary  broker*s  notes, 
indeed,  were  admitted  in  evidence  without  stamps,  because  they  related  to  the 
sale  of  goods,  wares,  or  merchandizes,  which  are  within  one  of  the  exemption! 
of  the  Stamp  Act. 

LiTTLEDALE,  J.  I  am  of  opiuiou,  that  this  paper  does  not  require  a  stamp. 
The  minutes  or  memorandums  of  agreements  which  are  charged  by  the  Stamp 
Act,  are  minutes  or  memorandums  between  party  and  party  : — this  is  merely 
the  broker's  account  to  his  principal  of  what  he  has  done.  If  the  broker  were 
agent  for  both  parties,  and  made  a  minute  of  this  bargain,  such  minute  must 
be  stamped,  but  as  he  is  only  agent  for  one  party,  and  makes  the  minute  for 
his  own  principal,  it  requires  no  stamp. 

The  note  was  read. 

It  further  appeared,  that  the  plaintiff  got  the  certificates  for  the  shares,  on 
the  21  St  of  ApriU  from  Messrs.  Fry  Sf  Chapman,  who  were  bankers  to  the 
loan ;  but  that,  on  the  23d  of  Jipril,  defendant  said  he  would  not  receive  them, 
saying  that  they  were  procured  too  late,  as  the  loan  was  proved  to  have  come 
out  on  the  15th  of  April,  and  the  value  of  shares  had  sunk  in  the  mean  time. 
It  was  also  proved,  *that  sales  are  continually  made  in  omnium  as  soon  r^^ 
as  a  loan  is  proposed,  and  before  any  of  the  receipts  or  certificates  of 
it  are  delivered  out. 

Gumey,  for  the  defendant,  contended,  that  the  plaintiff  must  show  who  this 
company  are.  This  company  is  to  raise  a  large  capital,  consisting  of  small 
transferable  shares ;  and  before  they  get  an  Act  of  Parliament  to  allow  them  to 
do  so,  they  are  a  non-existent  body ;  and  their  shares,  or  any  agreements  relat- 
ing to  them,  are  mere  matter  of  honor:  and  any  contract  relative  to  their 
shares  cannot  therefore  be  enforced  in  a  court  of  law.  And  further,  that  if  the 
company  did  exist  at  all,  it  was  an  illegal  company,  under  the  statute  6  Gto»  \, 
C.  18,  8,  184  and  therefore  contracts  relative  to  shares  in  such  a  company 
would  be  void. 

Chitty,  on  the  same  side.  It  appeared  by  the  opening  of  the  plaintiff's  own 
counsel,  that  this  was  a  plan  to  lend  money  at  a  larger  interest  than  is  allowed 
by  law,  and  they  speak  of  an  intended  Act  of  Parliament ;  therefore,  till  such 
an  Act  is  passed,  the  company  itself  is  only  prospective.  And  another  point 
in  this  case  is,  that  the  plaintiff  bought  these  shares  as  an  agent  for  the  defend- 
ant ;  and  he  therefore  cannot  recover  the  price  *of  them  from  the  defend-  r#Qi5 
ant,  on  the  common  count  for  money  paid,  or  indeed  on  any  of  the  *• 
common  counts ;  and  the  case  of  Child  v.  Aforley,  8  T.  R.  610,5  decides  this 
point ;  and  if  an  agent  is  bound  to  pay  money  to  complete  a  bargain  he  ha5 
made  for  his  principal,  he  can  only  recover  it  of  his  principal  on  a  special 
count,  stating  a  special  contract.  An  auctioneer  might  just  as  well  pay  the 
purchase-money  for  an  estate,  and  then  sue  the  purchaser  for  money  paid. 

t  By  the  Stamp  Act«  55  Geo.  3,  e.  184,  8ch.  part  1,  *'  Agreement,  or  minute,  or  memo- 
randum of  an  agreement  made  in  England,  and  under  hand  only,  when  the  matter  thereof 
ahall  be  of  the  value  of  20^  or  upwards,  whether  the  same  fhall  be  only  evidence  of  a  con- 
tract, or  obligatory  on  the  partiea,  from  iia  being  a  written  instrument,  together  with 
every  schedule,  receipt,  or  other  matter  put  or  indorsed  thereon,  or  annexed  thereto,*^  are 
charged  with  a  stamp  duty  of  1/. 

t  The  statute,  6  Geo.  1,  c.  18,  f.  18,  enacts  that  undertakings  to  the  prejudice  of  trade, 
and  subscriptions  to  pretended  corporations,  and  transfer  of  snares  therein,  shall  be  ille- 
gal and  void.  This  statute  appears  to  have  been  made  to  suppress  certain  fraudulent 
schemes  for  joint  stock  companies  then  prevailing  in  this  country.  It  possesses  consider- 
able obscurity  in  its  enactments.  In  the  case  of  the  King  v.  Webb  and  Othertt^  14  East, 
406,  Lord  Ellenborough  gives  a  very  elaborate  judgment  on  the  meaning  of  this  statute: 
and  more  information  on  this  subject,  may  also  be  derived  from  the  cases: — The  King  y. 
Dodd,  9  Ea.  516 ;  Brown  v.  Holt,  4  Taunt.  587 ;  Pratt  v.  Hutchinson,  15  East,  511 ;  and 
Buck  V.  Buck,  1  Camp.  547. 

^  In  the  case  of  Child  v.  Morley,  8  T.  R.  610,  the  plaintiff,  a  broker,  had  agreed  with  a 
purchaser  for  the  sale  of  stock,  which  was  the  property  of  the  defendant,  his  employcT. 
for  a  future  day.  The  defendant  refused  to  complete  the  bargain,  and  the  plaintiff  paid 
the  differences  to  the  purchaser.  It  was  held,  that  he  could  not  recover  them  agair  ol  hia 
principal,  on  account  for  money  paid. 


345] 


1  Caiirington  &  Payne.  207 


Marryatt^  contra.  The  case  of  Child  v.  Morley  tamed  in  some  degree  on 
the  stock-jobbing  Act,  but  in  this  case  the  plaintiff  has  bought  the  article,  and 
paid  the  whole  price  of  it  to  the  seller.  It  is  further  said,  that  the  company 
is  an  illegal  one,  but  the  certificates  state,  that  the  party  is  to  have  the  shares, 
mibjeet  to  the  provisions  of  any  future  Act  of  Parliament ;  and,  before  such 
Act  passes,  to  the  regulation  of  the  directors. 

LrrTLEDALS,  J.  The  facts  proved  are,  that,  on  the  7th  of  ^prilj  the  plain- 
tiff bought  the  shares  of  Goldsmidt^  and  paid  for  them  on  the  21st,  but  they 
were  not  rejected  till  the  23d,  therefore,  diere  was  no  recall  of  the  authority 
given  to  the  plaintiff,  to  buy  them,  before  the  plaintiff  had  actually  paid  the 
money  for  them.  However,  I  shall  reserve  three  points. — I%rat,  whether  the 
sale  note  requires  a  stamp. — Secondj  whether  the  plaintiff  can  recover  on  the 
common  counts. — Thirds  whether  it  was  an  illegal  company. 
%^Ma-\  The  defendant's  counsel  then  went  to  the  Jury  on  the  'question  whether 
^  the  loan  had,  or  had  not,  come  out  earlier  than  the  21st  of  ^pril^  and 
whether  the  plaintiff  had  used  due  diligence. 

Verdict  for  the  plaintiff,  damages,  67/.  109.,  being  65/.  paid,  and 
2/.  10«.  commissions. 

Marryattj  and  Comyrij  for  the  plaintiff. 

Gummff  and  Chitty,  for  the  defendant. 

[Attomies — T.  N.  fFilUams^  and  Feriton.] 


BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  JS. 

In  Banc. 

Gumey  moved  to  set  aside  the  verdict,  on  the  points  reserved  at  the  trial ; 
tsd  also  because  the  verdict  was  against  evidence. 

The  Court  granted  a  rule  to  show  cause. 


SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM, 
BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


DOE,  on  the  Demise  of  MORECRAFT,  v.  MEUX. 

If  eieetment  is  brooeht  on  a  forfeiture  of  a  lease,  and  after  the  bringing  of  such  ejectment 
the  laDdlord  accept  rent,  it  is  no  waiver  of  the  forfeiture. 

EjicniENT  to  recover  premises,  the  lease  of  which  was  forfeited  by  a  breach 

•3471   ^^  covenant  in  not  repairing  'after  notice,  which,  by  the  terms  of  the 

J  lease,  was  to  incur  a  forfeiture.    The  defence  was,  that  the  lessor  of  the 
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plaintiff  had  received  Tent  from  the  defendant  since  the  bringing  of  the  eject* 
ment,  which,  it  was  contended,  waived  the  forfeiture. 

Abbott,  C.  J.  I  am  clearly  of  opinion  that  the  receipt  of  rent,  after  an 
ejectment  is  brought  on  a  forfeiture,  is  no  waiver  of  such  forfeiture. 

However,  at  the  request  of  the  defendant's  counsel,  the  Jury  found  for  the 
lessor  of  the  plaintiff,  subject  to  a  special  case. 

MarryatU  and  Chitty,  for  the  lessor  of  the  plaintiff. 

Scarlelt,  and  Brougham^  for  the  defendant. 

[Attomies — Pearae,  and  Smith  4"  -^O 


DEAN  V.  WHITTAKER  et  al.,  Sheriffs  of  Middlesex. 

If  a  pirty  has  goods  on  hire  for  a  term,  and  the  Sheriff  seizes  them  under  an  ezecatioo 
acainst  such  party,  ihe  owner  of  the  goods  may  maintain  an  action  on  the  case  against 
the  SherifT,  it  the  Sheriff  sells  the  entire  property  of  such  goods :  but  to  support  the 
action,  he  must  show,  that,  as  soon  as  the  goods  were  seized,  he  apprised  the  Sheriff 
that  the  goods  were  lent  for  a  term  only,  in  order  that  the  Sheriflf  might  know  that  bt 
had  only  a  right  to  sell  the  qualified  property  that  the  hirer  had  in  the  goods. 

Action  on  the  case.  The  first  count  of  the  declaration  stated,  that  the  plain- 
tiff was  the  proprietor  of  certain  goods,  which  were  lent  to  one  Greathead  for 
a  term  not  then  expired,  and  that  the  defendants  contriving,  &c.,  to  injure  the 
plaintiff's  reversionary  interest  in  the  goods,  took  them,  and  absolutely  sold 
them.     There  was  also  a  count  in  trover.     Plea— General  issue. 

Before  the  case  was  gone  into,  Scarlett,  for  the  defendant,  objected,  that  It 
appeared  by  the  record,  that  the  *plaintiff  had  lent  the  goods  to  Great'  i-mjo 
head,  and  that  tlie  defendant,  as  Sheriff,  might  lawfully  seize  them  under  ^ 
an  execution  against  Greathead  ;  and  therefore  the  plaintiff  can  maintain  neither 
trespass  nor  trover. 

Abbott,  C.  J.  The  Sheriff  might  no  doubt  seize  all  the  interest  that  Great- 
head  had  in  the  goods,  and  therefore  the  plaintiff  can  maintain  neither  trespass 
nor  trover ;  but  I  see  no  reason  why  an  action  in  this  form  may  not  be  sup- 
ported. 

From  the  evidence,  it  appeared,  that  the  officers  of  the  Sheriff  of  Middlesex 
took  the  goods  in  question  under  a  Ji.  fa,  against  Greathead  for  46/.  As  soon 
as  the  ofheers  took  them,  tliey  were  told  that  they  were  only  hired  goods,  the 
property  of  the  plaintiff;  and  on  the  20lh  of  February,  1824,  the  ofiBcers 
received  notice  from  the  plaintiff,  that  all  the  goods  seized,  except  the  wearing 
apparel  of  Greathead  and  his  family,  and  a  piano  fOrte,  were  his  property ; 
and  that  some  days  af\er  this  the  plaintiff  paid  46/.  into  the  hands  of  the  Sheriff 
to  redeem  the  goods,  and  that  no  steps  whatever  had  been  taken  for  the  salt 
of  the  goods  under  the  execution. 

The  defendant's  counsel  objected,  that  the  plaintiff  had  declared  on  an  inju- 
rious sale  by  die  Sheriff,  whereas  there  was  no  sale,  nor  even  were  steps  taken 
relative  to  a  sale. 

Abbott,  C.  J.  I  think  this  won't  do.  It  is  not  shown  that  the  Sheriff  had 
any  present  intention  to  sell.  It  seems  to  me,  that  to  maintain  this  action,  the 
plaintiff  should  have  given  the  Sheriff  a  special  notice,  stating,  that  the  goods 
were  lent  for  a  term  only,  and  that  he  (the  Sheriff)  ought  not  to  sell  any  more 
than  the  interest  that  Greathead  had  in  the  goods. 

Gumey  contended  that  the  Sheriff  ought  to  have  seized  them  in  that  special 
way. 
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^Abbott,  G.  J.  No.  Prima  fade  tibe  Sheriff  had  a  ri^ht  to  seize  the  whcde 
of  the  goods  entirely,  as  they  ostensibly  belonged  to  Chtathead^  but  if  you  had 
appiizdi  the  Sheriff  of  yoor  special  rights  he  would  have  sold  accordingly. 

Nonsuit. 

Gumty^  and  Banks j  for  the  plaintiff. 

Scarkttj  and  PlatU  for  the  defendant. 

[Attonues— JUiuKfeB,  and  Grein  ^  jStMhuni-] 


BEFORE  ABBOTT  C  J.,  BATLET,  HOLROYD,  AND  LITTLEDALE,  J8. 

In  Banc. 

Gurmy  moved  to  set  aside  &e  Nonsuit,  and  contended  that  the  entry  of  the 
Sheriff  and  the  taking  of  the  goods  were  the  foundation  of  the  action. 

Batlbt»  J.  You  should  have  informed  the  Sheriff  of  the  nature  of  your 
interest ;  then  he  might  have  sold  GrtathtadTs  interest  only.  If  the  goods 
were  let  to  Greathead  from  year  to  year,  the  Sheriff  would  be  entitled  to  sell 
the  use  of  them  for  a  year. 

Qxmuy.  Does  your  Lordship  think  that  was  an  interest  which  was  seizable  ? 

Abbott,  C.  J.  There  can  be  no  doubt  of  that ;  but  it  is  very  desirable  that 
persons  should  give  their  notices  correctly. 

Rule  refused. 

The  ease  of  Ward  ▼.  Afoesulajf,  4  Ter.  ^ep.  489,  decides,  that  where  a  landlord  let  a 
beaie  and  fomiture  on  hire  to  a  tenant,  and  the  Sheriff  aeized  the  furniture  under  an  eze- 
attion  against  the  tenant,  after  notice  from  the  landlord,  the  landlord  could  not  maintain 
traapats  againat  him  for  ao  doing ;  and  the  case  of  Gordon  y.  Harper ,  7  Ter.  Rep.  9,  decidea, 
tbit  the  owner  of  goods  so  let  on  hire,  cannot  maintain  trover  against  the  Sheriff  under 
•aeh  circnmatanoea. 


•WO]  *IRVING  V.  GREENWOOD. 

In  action  for  breach  of  promise  of  marriage,  if  on  the  part  of  the  defendant  it  is  proved 
that  the  plaintiff  is  a  looae  and  immodest  woman,  and  that  he  broke  his  promise  on  that 
account,  it  goes  in  bar  of  the  action ;  but  if  it  also  appear  that,  when  he  made  the  pro- 
mise, he  was  aware  of  these  circumstances,  it  is  no  defence.  In  such  an  action  the 
defendant  may,  in  mitigation  of  dama^ea,  go  into  evidence  that  his  relations  disapproved 
of  the  match ;  and  if  his  father  is  an  mcompetent  witness  on  account  of  his  having  em* 
ployed  the  attorney  to  conduct  the  defence,  a  witness  will  be  allowed  to  prove  that  he 
OSS  heard  the  father  express  to  the  defendant  his  dislike  to  the  marriage. 

ftiEACH  of  promise  of  marriage. 

The  promise  and  the  breach  were  clearly  made  out  The  defendant's  counsel 
wished  to  show  in  mitigation  of  damages,  that  the  father  and  other  relations  of 
the  defendant  disapproved  of  the  match. 

Abbott,  C.  J.,  allowed  evidence  to  be  given  of  their  disapproval,  and  the 
reason  they  assigned  for  it ;  and  the  father  of  the  defendant  being  an  incompe- 
tent witness,  because  he  employed  the  attorney,  his  Lordship  allowed  one  of 
ihe  other  relatives  to  prove,  that,  in  his  presence,  the  father  expressed  to  the 
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defendant  his  dislike  to  the  match,  on  account  of  the  had  character  of  the 
plaintiff. 

And  in  bar  of  ihe  action,  evidence  was  given  to  show,  that  the  defendant 
eventually  broke  off  the  match,  because  he  found  that  the  plaintiff  was  with 
child  by  another  man. 

It  was  admitted,  that,  after  the  promise,  the  plaintiff  had  had  a  child,  but  it 
was  contended  that  the  defendant  was  its  father. 

Abbott,  C.  J.,  in  his  summing  up  to  the  Jury,  said — ^If  you  think  that  the 
defendant  was  not  the  father  of  the  child,  he  is  entitled  to  your  verdict ;  for  if 
any  man,  who  has  made  a  promise  of  marriage,  discovers  that  the  person  he 
has  so  promised  to  marry,  is  with  child  by  another  man,  he  is  justified  in 
breaking  such  promise :  and  if  any  man  has  been  paying  his  addresses  to  one 
that  he  supposes  to  be  a  modest  person,  and  afterwards  discovers  her  to  be 
a  loose  and  immodest  woman,  he  is  justified  in  breaking  any  promise  of  mar- 
riage that  he  may  have  made  to  her ;  but  to  entitle  a  defendant  to  a  verdict  on 
that  ground,  the  Jury  must  be  satisfied  that  the  plaintiff  was  a  loose  and 
^immodest  woman,  and  that  the  defendant  broke  his  promise  on  that  r^^^, 
account,  and  they  must  also  be  satisfied  that  the  defendant  did  not  know  ^ 
her  character  at  the  time  of  the  making  of  the  promise :  for  if  a  man  knowingly 
promise  to  marry  such  a  person,  he  is  bound  to  do  so. 

Verdict  for  the  plaintiff,  damages  500/. 

Denman^  and  Brougham^  for  the  plaintiff. 

Scarlett^  Marryatt,  and  Taunton,  for  the  defendant 

[Attomies — Smith,  and  Sheen.] 

In  the  case  of  Z^edg  v.  Cook^  and  others,  4  Esp.  256,  Lord  EHenhcrough,  in  an  action 
for  breach  of  promise  of  marriage,  said,  that  though  a  promise  to  marry  was  proved,  yev, 
if  it  appeared  that  the  piaintifTwas  a  man  who  had  conducted  himself  in  a  brutal  and  vio- 
lent manner,  and  had  threatened  to  use  her  ill,  she  had  a  right  to  say  that  she  would  not 
commit  her  happiness  to  such  keeping,  and  she  might  set  it  upas  a  ^ood  legal  defence; 
but  his  Lordship  considered,  that  the  gross  manners  of  the  plainiifT  only  went  to  the 
damages,  and  not   to  the  verdict.    And  in  the  case   of  Baddelev  v.  Jdortlock  ($•  W^ifr 
]  Holt,  N.  P.  C.  151,  the  defence  was,  that,  previous  to  the  breacn  of  the  promise,  dis* 
honesty  and  perjury  had  been  imputed  to  the  plainiifT;  and  that,  the  defendant's  wife  call- 
ing upon  him  to  vindicate  his  character,  he  said  he  could  do  so,  but  in  fact  did  not,  and 
therefore  she  broke  her  promise.     Gibht,  C.  J.,  ruled,  that,  for  her  to  be  absolved  from 
her  promise,  she  must  show  that  the  plaintiff  was  in  fact  a  man  of  bad  character.    For 
without  proof  that  the  charges  were  well  founded,  such  charses  would  only  go  to  the 
damages.     To  support  this  aciion,  the  promises  must  be  mutual!    But  in  the  caseof  S«(- 
ton  V.  iVansell,  3  Salk.  10,  in  an  action  by  a  woman  against  a  man,  it  was  held  that  **  her 
carrying  herself  as  one  consenting  and  approving."  was  sufficient  evidence  of  her  havins 
muiunlly  promised;  and  in  practice  no  more  evidence  on  that  point  is  ever  given.    And 
in  Holt  v.  Ward,  2  Str.  937,  it  was  held,  that  a  promise  by  one  of  full  a^e  to  marry  an 
infant,  was  binding  on  the  person  of  full  age.   A  promise  to  marry  is  not  within  the  statute 
of  frauds.  Corn  v.  Baker ^  1  Str.  34.     But  an  executor  or  administrator  cannot  sue  upon 
Buch  a  promise  made  to  his  testator  or  intestate.  Chamberlains.  Williamson,  2  M.&  S. 
408.     A  bill  in  Equity  lies  to  compel  a  parly  to  ^discover  whether  he  has  promised   r^oco 
to  marry  the  plaintiff     Vaughan  v.  Aldrid^e,  Forrest's  Rep.  42.     If  the  promise  is  *- 
to  marry  within  a  given  time,  or  is  otherwise  different  from  a  simple  promise  to  manyi 
there  should  be  counts  on  the  exact  promise,  in  addition  to  the  usual  counts.    But  in  the 
case  of  Potter  and  Deboog,  1  Stark.  82,  the  declaration  was  on  promises  to  marry  m  six  or 
seven  months;  to  marry  in  a  reasonable  time;  and  to  marry  generally.     The  evidenca 
was.  tiiat  the  defendant  said  to  the  plaintiff's  father,  that  he  had  promised  to  marry  the 
plaimitf  in  six  months,  or  within  a  month  after  Christmas.     Topping  contended,  that  as 
this  varied  from  the  special  promise  laid  in  the  declaration,  no  general  promise  could  be 
presumed,  but  Lord  MUenborough  held,  that  it  was  for  the  Jury  to  say,  whether  the- y  would 
not  presume,  from  the  circumsiances,  a  general  promise  to  marry,  (which  the  law  would 
consider  to  be  a  promise  to  marry  within  a  reasonable  time:)  and  the  Jury,  on  that  evi 
dence,  found  for  the  plaintiff. 
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MONEYPENNY  v.  HARTLAND  et  al. 


If  a  snrreyor  makes  an  estimate,  which  turns  out  to  be  incorrect,  to  a  considerable  amount, 
tfaroo^h  his  omitting  to  examine  the  ground  for  the  foundation  of  the  work,  he  is  not 
entitled  to  recover  any  thing  for  bis  plans,  specifications,  or  estimates  made  for  that 
work. 

If  the  sonreyor  for  the  building  of  a  bridge  is  a  shareholder,  he  can  maintain  no  action, 
being  a  partner,  though  he  subscribe  "  as  architect  and  engineer/'  Semble,  that  if  the 
committee  employ  the  surveyor,  and  under  the  Act  of  Parliament,  the  trustees  of  the 
bridge  are  made  liable  for  the  surveyor's  bill:  the  surveyor  cannot  maintain  actions  for 
it  against  the  committee. 

Work  and  labor.     Plea — General  issue. 

The  defendants  were  the  committee  of  the  subscribers  for  building  the  Mytht 
Bridge  across  the  Severn,  The  plaintiff  was  employed  by  them  as  architect 
and  engineer  te  the  work,  and  he  brought  this  action  against  the  defendants  to 
recover  a  compensation  for  his  skill  and  labor  in  making  plans,  estimates,  and 
specifications  for  that  work ;  he  was  engaged  in  this  during  the  year  1823,  by 
this  committee ;  but  on  the  24th  of  March  in  that  year,  a  private  act  passed  for 
the  building  of  this  bridge ;  and  from  the  passing  of  that  act  the  committee  of 
the  subscribers  ceased  to  manage  the  undertaking,  it  being  after  that  time  car- 
ried on  by  trustees  deriving  authority  from  the  act. 

Abbott,  C.  J.     Before  an  act  passes  for  such  a  work  as  this,  the  surveyor 

*3531   ^°^  other  persons  employed  on  it,  look  *to  the  committee  or  body  of 

-*  adventurers  who  first  employ  them,  but  afler  the  passing  of  the  act,  it 

mast  be  considered  that  they  look  to  the  company  or  persons  made  liable  under 

the  act. 

The  Attorney  General.     Does  your  Lordship  think  that  the  liability  shifts  ? 

Abbott,  C.  J.     No ;  but  I  take  it,  that  the  liability  must  be  considered  as 

not  fixed  till  it  is  known  whether  an  act  will  pass  or  not ;  but  I  will  leave  it  as 

a  question  to  the  Jury,  whether  the -credit  was  not  given  to  the  committee  in 

case  the  proposed  act  did  not  pass,  and  to  the  company,  if  it  did. 

The  original  deed,  signed  by  the  subscribers,  for  the  undertaking  of  the  work, 
previous  to  the  passing  of  the  act,  was  put  in.  It  was  executed  by  the  defend- 
ants and  by  the  plaintiff,  who  subscribed  for  500/.  **as  architect  and  engineer." 
The  defence  was — iTfr»/,  that  the  plaintiff  was  a  partner  in  the  undertaking,  he 
being  a  shareholder  to  the  amount  of  500/. ;  and  the  case  of  Holmes  v.  Hi g gins, 
2  Dow.  &  Ry.  196,  was  cited  :t  and — Second,  that,  though  the  plaintiff  made 
an  estimate  for  the  bridge,  yet  he  did  not  bore,  or  otherwise  examine  the  soil 
of  the  foundation,  which  was  afterwards  discovered  to  be  bad,  which  caused 
an  additional  expense  to  the  company  of  upwards  of  1600/.    In  answer  to  this. 


*354] 


it  was  shown,  that,  when  the  committee  engaged  the  plaintiff  *as  their 
surveyor,  they  told  him,  that  a  person,  whom  they  named,  would  assist 
hizn  with  information ;  and,'  that  that  person  told  the  plaintiff  that  the  soil  was 
good,  but  he  did  not  say  that  he  ever  tried  it  in  any  way. 

Abbott,  C.  J.  If  a  surveyor,  who  makes  an  estimate,  sues  those  who 
employ  him  for  the  value  of  his  services,  and  it  appear  that  he  was  so  negli- 
gent, that  he  did  not  inform  himself,  by  boring  or  otherwise,  of  the  nature  of 
the  soil  of  his  foundation,  and  it  turned  out  to  be  bad ;  this  goes  to  his  right  of 
action :  and  if  he  went  upon  the  information  of  others,  which  now  turns  out  to 
be  false,  or  insufficient,  he  must  take  the  consequences ;  for  every  person, 

t  In  the  case  of  Holmes  v.  Higgins,  2  Dow.  &  Ry.  196,  the  plaintiff,  who  had  been  the 
■^ent  who  bad  endeavored  to  carry  through  parliament,  a  bill  for  a  rail-way,  sued  the 
defendant,  the  chairman  of  the  committee  of^aubacribera,  for  the  amount  of^hia  bill  for 
•Qch  hia  serrtcee ;  but,  it  appearing  that  the  plaintiff  was  a  aubacriber  to  the  undertaking. 
■•  veil  as  the  defendant,  the  Court  held,  that  be  could  not  maintain  the  action  in  thi 
■bsence  of  an  express  or  implied  undertaking  by  the  defendant,  that  he  would  make  him 
aelf  persoQsllj  liid>le. 
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employed  as  a  surveyor,  must  use  due  diligence.  Whether  the  plaintiff  has 
used  due  diligence  or  not,  is  a  question  for  Uie  Jury ;  and  if  the  plaintiff  went 
on  the  statements  of  others,  that  is  no  excuse,  as  it  was  his  duty  to  ascertain 
how  the  ^t  was,  or  to  report  to  his  employers  that  he  only  went  on  the  in^K^ 
mation  of  others,  or  that  the  fact  was  uncertain. 

N<NiBmt 

The  Attorney  Oeneralf  and  Chitty^  for  the  plaintiff. 
Manyattf  and  PatieMon^  fat  the  defendant. 

[[Attomies — Hard  ^  Johnson^  and  Jenkms  ^  Co.'] 


BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AMD  LTTTLEDALE,  J& 

In  Banc. 

The  Attorney  General  moved  to  set  aside  the  Nonsuit  in  this  case,  on  the 
ground,  that  the  plaintiff,  having  made  the  plans«  estimates,  and  specificatioDi 
for  this  bridge,  he  was  entitled  to  be  paid  for  them,  and  that  if  any  extra 
expense  had  fallen  on  his  employers,  by  his  want  of  care,  *he  was  liable  ■-, «.. 
to  an  action  for  damages.  Indeed  a  part  of  the  plaintiff^s  claim  was  '> 
money  paid  by  him  for  journeys  down  to  Gloueesierthire^  ^c. 

Baylet,  J.  The  plaintiff  claims  as  much  as  his  services  are  worth,  and  if 
he  led  his  employers  into  a  great  expense,  by  his  want  of  care,  his  services 
would  be  worth  nothing. 

The  Attorney  General.  If  an  attorney  brings  an  action  for  his  bill  of  fees, 
it  is  no  answer  to  that  action  that  he  was  negligent;  but  an  action  must  be 
brought  against  him  for  such  negligence. 

Abbott,  C.  J.     At  the  trial,  it  appeared,  that  the  plaintiff  was  a  subscriber. 

The  Attorney  General,  As  architect  and  engineer  only;  therefore  lus  sub- 
scription was  only  conditional. 

Abbott,  C.  J.  This  bridge  was  built  under  the  authority  of  an  act  of  Pa^ 
liament;  by  that  act,  the  expense  of  plans  and  estimates  is  to  be  paid  by  cer- 
tain trustees :  now  this  action  is  brought  against  a  committee  who  managed  the 
work  previous  to  the  passing  of  the  act;  and,  it  besides  appeared,  that  the  pbio- 
tiff  had  never  examined  the  ground  for  the  foundation,  which  it  was  the  bounden 
duty  of  an  engineer  to  do ;  and  that  by  this  he  had  put  the  company  to  a  great 
expense. 

Batley,  J.  I  don*t  see  how  the  action  can  be  supported  against  these 
defendants ;  for,  by  the  act  of  Parliament,  other  persons  are  made  liable. 

The  Attorney  General.    An  omitted  item  in  an  estimate  is  really  no  loss. 

Abbott,  C.  J.     If  a  man  employs  a  person  to  make  *an  estimate,  r^^^g 
who  tells  his  employer  that  the  work  will  cost  10,000/.,  and  it  costs   ^ 
15,000/.,  and  it  appears  that  the  surveyor  did  not  use  due  diligence,  can  it  be 
contended  that  the  employer  is  bound  to  pay  for  such  information! 

LiTTLEOALS,  J.  If  the  plaintiff  was  a  subscriber,  he  cannot  recover  in  an 
action.  lu  a  case  very  lately,  an  engineer  to  a  rail-road  was  a  subscriber,  and 
it  was  held,  that  he  could  not  maintain  an  action.  {Holmes  v.  Higgina^  above 
cited.) 

Abbott,  C.  J.  Without  adverting  to  tlie  subscription,  or  to  the  liability  of 
the  committee,  I  think  it  of  the  greatest  importance  to  the  public,  that  gentle- 
men in  the  situation  of  the  plaintiff,  should  know,  that  if  they  make  estimates, 
and  do  not  use  all  reasonable  care  to  make  themselves  informed,  they  are  not 
entitled  to  recover  any  tiling.     I  think,  therefore,  the  Nonsuit  was  right 
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BATUTt  J.  The  plaintifiTs  demand  m  for  one  entire  account,  and  if,  from 
his  nei^iigence,  the  whole  of  his  work  is  worth  nothing,  he  cannot  recover  for 
a  particular  item,  as  a  journey*  as  it  still  was  a  part  of  an  entire  claim,  relative 
to  this  bridge. 

The  o^r  Judges  concurred. 

Rule  refused. 


MONTAGUE  v.  R.  ESPINASSE,  Esq. 

If  tfticles  of  jewellery  are  sapplied  to  a  feme  covert  while  she  is  living  with  her  husband ; 
ttSMumptii  cannot  be  maintained  against  her  husband,  unless  he  gave  some  authority, 
ekher  express  or  implied ;  and  in  viewins  this  question,  the  jurv  may  oonsider  whether 
the  srtieles  were  soiubte  to  the  state  ana  degree  of  the  hnsband. 

AssuKPsir  for  articles  of  jewellery. 

From  the  evidence  on  the  part  of  the  plaintiff,  it  appeared,  that  the  ffoods, 
*a5TI  ^^^^^'^^  ^^  diamond  rings,  necklaces,  *and  bracelets  of  various  kinds, 
-I  and  a  gold  watch  and  chain*  were  supplied  to  the  wife  of  the  defendant, 
who  is  an  emment  special  pleader,  to  the  vahift  of  89/.  6s.«  in  the  month  of 
Oetobeff  1823;  and  that  the  bill  was  made  out  in  her  name;  and  that  the plaiih" 
tiff's  attorney,  before  the  action  was  commenced,  called  on  Mrs.  Etpituuae^ 
and  told  her,  that,  if  the  amount  was  not  paid,  an  action  would  be  brought.  It 
ako  appeared,  that  Mrs.  Eipinaste  was  a  cousin  of  Lord  Petre. 

The  defendant's  counsel  contended,  that  the  plaintiff  must  be  nonsuited; 
because,  on  this  evidence,  the  plaintiff  had  proved  a  sale  of  the  jewellery  to 
Mrs.  EspinoMie^  and  that  he  had  given  credit  to  her,  and  not  to  her  husband. 

Absott,  C.  J.  What  is  there  to  show  that  the  defendant  ever  knew  of  this? 
Did  he  ever  see  the  articles  worn? 

The  Attorney  General,  Mr.  and  Mrs.  Etpinoiee  lived  together,  and  there- 
fore his  assent  may  be  presumed. 

Abbott,  C.  J.  That  is  so  in  cases  of  ordinary  goods,  but  to  recover  for 
•uch  articles  as  these,  you  ought  to  prove  that  the  husband  saw  them  worn ; 
however,  the  defendant  had  better  go  into  his  case. 

The  defence  was,  that  the  articles  in  question  were  ordered  without  the 
knowledge  of  the  defendant,  and  that  he  never  saw  them ;  and  it  was  proved 
by  the  defendant's  nephew,  (Mr.  /.  Eipifiasse,)  and  by  the  defendant's  ser- 
vants, that  they  were  wholly  unnecessary  for  the  defendant's  wife,  as  she  pos- 
sessed as  much  ornamental  jewellery,  as  ladies  of  her  rank  usually  possess, 
before  and  at  the  time  of  this  supply ;  and  that,  in  fact,  she  never  wore  any  one 
*3Sfl1  ^^  these  articles :  it  was  also  *proved,  that  the  persons  from  the  plain- 
^  tiff's  shop  alwajTS  called  at  the  defendant's  house  at  times  of  the  day 
when  it  was  known  that  the  defendant  was  not  at  his  house,  but  at  his  cham- 
beis:  that  they  uniformly  asked  for  Mtb,  Eapinaeee ;  and  that  when  the  plain- 
tiff's shopman  delivered  the  bill,  the  servant  to  whom  he  delivered  it  said  to 
him,  ••  How  could  Mr.  Montague  trust  my  mistress  so  much  ?  I  am  sure  my 
master  does  not  know  it."  On  which  the  shopman  replied,  '*  We  are  quite 
aware  of  that." 

The  Attorney  General  contended,  that,  if  a  wife  is  living  with  her  husband, 
sod  articles  of  dress  are  supplied  to  her,  suitable  to  her  estate  and  degree,  her 
husband  is  liable  to  pay  for  them. 

Abbott,  C.  J.  The  law  is  clear.  The  question  is,  whetlier  these  goods 
were  bought  by  the  wife,  by  the  authority  of  the  husband ;  if  they  were  not 
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bought  by  his  authority,  the  plaintiff  cannot  recover.     This  authority  may 
either  be  express,  or  it  may  be  inferred  from  the  circumstances  of  the  case ; 
and,  in  this  view,  the  state  and  degree  of  the  defendant  is  fit  to  be  considered. 
It  should  be  observed,  that  these  are  all  articles  of  ornament  and  not  of  neces 
sity  or  use.     A  lady  has  generally  authority  to  manage  her  husband's  house, 
and  to  order  in  from  the  different  tradesmen  the  necessary  goods ;  but  these 
articles  were  not  necessary  in  any  way,  nor  even  wanted  by  the  wife  of  a  pri- 
vate gentlemafi.     The  tradesmen  generally  take  the  order  from  the  wife,  and 
often  send  in  a  bill  to  her,  but  when  an  attorney  applies,  it  is  almost  uniformly 
to  the  husband ;  and  I  was  surprised  at  the  contrary  in  this  case.    Another 
strong  fact  is,  that  it  appears,  that  no  one  of  the  articles  was  ever  seen  in  the 
possession  of  the  defendant's  wife,  by  persons  who  must  have  seen  them  if  they 
had  been  at  any  time  worn  by  her.     This  goes  to  show,  that  the  articles  were 
not  suitable  to  the  state  and  degree  of  her  husband  ;  for,  if  they  had  been  so 
*she  would  have  worn  them  ;  but  it  seems  that  they  were  immediately  r^ngo 
disposed  of.     It  appears  also,  that  she  is  related  to  a  family  of  rank ;  *- 
still  it  is  not  the  rank  of  the  party,  but  the  estate  that  must  be  considered.   Pep 
sons  parting  with  goods  ought  to  take  some  care,  and  if  tradesmen  are  allowed 
to  trust  ladies  rashly,  any  man  may  be  ruined ;  and  if  tradesmen  wish  to  nm 
no  risk  on  the  question,  whether  the  purchase  is  made  by  the  authority  of  the 
husband  or  not,  it  is  their  duty,  in  all  cases  where  the  order  is  large,  to  ask  the 
husband,  before  the  goods  are  supplied,  whether  the  order  was  given  by  his 
authority  or  not  ?    In  short,  the  question  is,  were  these  goods  supplied  by  the 
authority  of  the  husband  or  not  ?   If  they  were,  then  and  then  only  is  the  plain- 
tiff entided  to  a  verdict. 

The  jury  after  some  consultation  asked  his  Lordship  for  further  directions. 

Abbott,  C.  J.  The  question  is,  did  the  husband  give  any  authority,  either 
express  or  implied,  for  the  making  of  this  purchase  ?  And  to  assist  you  (the 
jury)  on  that  question,  you  may  consider  whether  ihe  articles  were  suitable  to 
Uie  estate  and  degree  of  the  defendant's  wife ;  however,  if  they  had  been  suita- 
ble, she  would  have  worn  them,  which  it  is  plain  she  never  did. 

Verdict  for  the  plaintiff. 

The  Attorney  General  and  Platte  for  the  plaintiff. 

Gurney^  and  LaweSt   for  the  defendant. 

[Attomies— C  Gill,  and  Hicke»  Sp  /).] 


BEFORE  ABBOTT,  C.  J^  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  JS. 

In  Banc. 

Giirney  moved  for  a  new  tnal  on  the  ground,  that  the  ^question   r^ogo 
left  by  the  Lord  Chief  Justice  to  the  jury,  was,  whether  the  goods  were   ^ 
furnished  under  such  circumstances  as  to  allow  them  to  "presume  that  they 
were  supplied  by  the  authority  of  the  defendant?  and  that,  upon  the  evidence, 
the  jury  ought  to  have  found  for  the  defendant. 

The  Court  granted  a  rule  to  show  cause. 

See  the  cases  of  Etherington  v.  Seoit,  1  Salk.  128,  and  2  Ld.  Raym.  1006:  Bolton  f. 
Prcnttcc,  2  Sir.  1214  ;  Manhy  v.  Scolt,  1  Lev.  4,  1  Sid.  109. 1  Mod.  125  ;  HarHt  ▼.  Morris, 
4  Esp.  41  ;  Beniley  v.  Grijfin,  5  Taunt.  356 ;    Waithman  v.  Wakditld,  1  Camp.  120:  Mti 
calf  V.  Shaw,  3  Camp.  22 ;  Holt  v.  Britn,  4  B.  &;  A.  252. 
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MAYNARD  v.  RHODE,  Esq 


When  an  insurance  is  effected  on  the  life  of  a  third  person,  by  a  creditor,  and  misrepre- 
seotaiions  are  made  by  the  partv  whose  life  is  insured,  of  the  state  of  his  health :  this 
will  Titiate  the  policy,  though  the  creditor  for  whose  benefit  the  policy  was  effected, 
was  ignorant  of  the  representations  being  false,  and  though  the  party  did  not  die  of  the 
disease  he  waa  then  afflicted  with. 

Action  on  two  policies  of  insurance  effected  by  the  plaintiff  at  the  Pelican 
Inmranee  Company ^  (to  which  the  defendant  was  secretary,)  on  the  life  of 
Colonel  Lyon,  to  whom  the  plaintiff  was  an  annuity  creditor.  One  of  the 
policies  was  dated  on  the  16th  of  May,  1823,  and  was  for  690/.,  the  other  was 
dated  on  the  17th  of  Jttne,  and  was  for  650/. 

Colonel  Lyon  died  in  October,  1823,  of  a  bilious  remittent  fever.  The  exe- 
cution of  the  policies  was  admitted,  and  also  the  plaintiff's  interest. 

The  defence  was,  misrepresentation  and  improper  concealment  on  the  part 
of  Colonel  Lyon,  previous  to  the  efiecting^  of  the  policies. 

To  substantiate  this  defence,  it  was  proved  that  the  office,  previous  to  the 
*SfiIl  ^^^^^^^^^  o^  ^c  policies,  sent  a  ^number  of  printed  questions  to  Colonel 
-1  Lyon,  for  him  to  answer :  among  which  were  the  two  following :— • 
*'Who  is  your  medical  attendant?"  To  which  Colonel  Lyon  answered,  *'I 
have  none  except  Mr.  Guy,  of  Chichester;*^  and  **  Have  you  ever  had  a  serious 
illness  !*'  To  this  he  answered,  **  Never !"  Mr.  Cruy  was  referred  to,  and  he 
gave  it  as  his  opinion  that  Colonel  Lyon  was  an  insurable  life.  But  it  was 
proved  that  Mr.  Guy  had  not  been  called  on  to  attend  him  for  three  years  pre- 
vious to  his  giving  his  certificate ;  but  that,  in  the  year  1823,  Colonel  Lyon 
was  attended,  from  the  month  of  February  to  the  month  of  ^^prU,  by  Dr. 
Veiteh,  a  physician,  and  Mr.  Jordan,  a  surgeon,  for  an  inflammation  of  the 
liver,  and  a  fever,  and  determination  of  blood  to  the  head.  The  former  of  these 
gentlemen  proved  that  he  considered  him  to  be  in  a  dangerous  way,  and  that 
he  prescribed  active  medicines,  and  ordered  him  sometimes  sixteen  leeches 
a-day ;  and  that  he  would  not  have  certified  him  to  be  in  health  till  the  end  of 
the  month  of  May,  It  was,  however,  agreed  on  all  hands,  that  the  disease  of 
which  he  died,  had  no  relation  to  any  of  the  complaints  for  which  these  gentle- 
men attended  him. 

Abbott,  C.  J.  The  question  is,  whether  any  wilful  misrepresentation  or 
suppression  of  the  truth  took  place  on  the  part  of  Colonel  Lyon,  to  induce  the 
office  to  effect  these  policies;  and  the  jury  must  consider  whether  the  reference 
to  Mr.  Guy,  when  he  was  daily  attended  by  a  physician  and  surgeon  in  town, 
was  intended  to  prevent  a  disclosnre  of  his  real  state  of  health?  For,  if  he 
referred  to  Mr.  Guy,  because  he  would  speak  well  of  his  health,  and  thought 
that,  if  he  referred  to  the  other  medical  men,  they  would  not  so  certify,  though 
he  did  not  die  of  the  diaeaae  he  was  then  afflicted  with,  I  am  clearly  of  opinion, 
that  the  defendant  is  entitled  to  a  verdict.  And  if  the  reference  was  made  to 
Mr.  Guy.  because  he  did  not  know  the  Colonel's  latter  state  of  health,  this  is 
*3621  ^^^^  ^  ^misrepresentation  as  will  avoid  the  policies.  And  though  the 
^  party  here  was  an  annuity-creditor  of  Colonel  Lyon,  yet,  if  he  aUowed 
the  Colonel  to  make  these  representations  when  the  policy  was  effected,  he  is 
bound  by  them ;  and,  however  hard  it  may  be  on  the  plaintiff,  the  rules  of  law 
must  be  adhered  to. 

Verdict  for  the  defendant 

Scarlett,  Marryatt,  and  Chitty,  for  the  plaintiff. 

The  Attorney  General,  Gumey,  and  F,  Pollock,  for  the  defendant.  ^ 

[[Attomies — Rogers  ^  Son,  and  Dawes  4*  Chatjield.'] 
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BEFORE  ABBOTT.  O.  J^  BAYLEY,  HOLROYD.  AND  LITTLEDALE,  Ja 

In  Banc. 

Scarlett  moved  for  a  rale  nin,  for  a  new  trial,  and  contended  that,  howeTer 
a  miBrepreaeutation  or  a  concealment  of  the  state  of  facts  by  the  insured  might 
invalidate  the  policy,  yet  here  the  insurer  and  insured  knew  equally  little  of  the 
fraud ;  and  he  therefore  submitted,  that  a  fraud  committed  by  a  third  person 
would  not  aflfcct  the  policy ;  taore  especially,  as  the  Insurance  Office  made  their 
own  inquiries  into  the  facts. 

Baylev,  J.     Are  there  not  the  usual  representations  in  the  policy? 

Scarlett.  There  are,  my  Lord;  but  though  I  admit  that  if  Colonel  Lyon 
had  procured  the  insurance,  the  policy  would  have  been  clearly  void ;  yet  the 
present  plaintiff  Maynard  was  entirely  innocent  of  the  fraud,  and  therefore 
ought  not  to  be  prejudiced;  yet  the  Lord  Chief  ^Justice  laid  down,  that,  r,«^ 
if  the  representations  were  falsely  made  by  Colonel  Lyarij  without  the  *■ 
privity  of  the  plaintiff,  they  avoided  the  policy. 

Batlet,  J.  The  representation  is  made  part  of  the  policy,  and,  therefore, 
the  bargain  is  only  conditional ;  and  it  is  equally  a  condition  in  the  policy,  let 
it  be  made  by  whomever  it  may. 

HoLROvo,  and  X«rrTLEOALE,  Js.,  concurred. 

Role  refused. 


WATSON  V.  BEVERN. 

The  Jadge  at  a  trial  will  not  compel  a  witness  to  say  where  he  lives,  if  he  states  that  he 
believes  that  a  bailable  writ  is  oat  against  him,  at  the  instigation  of  the  parly  whose 
Counsel  had  pat  the  qaestion. 

Action  for  a  sum  of  money  agreed  to  be  paid  to  the  plaintiff,  in  considera- 
tion that  he  would  give  up  a  house. 

The  defendant's  counsel,  in  the  cross-examinatioD  of  one  of  the  witnesses, 
asked  him  where  he  lived. 

The  witness  wished  to  decline  answering  this,  as  he  believed  a  bailable  writ 
had  been  sued  out  against  him,  at  the  instigation  of  the  defendant. 

The  defendant's  counsel  submitted,  that  they  had  a  right  to  an  answer,  as 
they  wished  to  show  that  the  witness  had  lived  in  various  places,  under  par- 
ticular circumstances ;  and  that,  if  he  was  the  person  tha^t  they  were  instructed 
he  was,  they  had  witnesses  to  call. 

Abbott,  C.  J.  As  he  says,  that  he  wishes  not  to  answer,  because  a 
bailable  writ  is  out  against  him,  at  the  instigation  of  the  defendant,  I  think  he 
need  not  answer ;  and  any  witnesses  that  you  have  may  see  him  here. 

*The  witness,  therefore,  did  not  answer  the  question.  t^qaa 

Gumey,  and  Chitty,  for  the  plaintiff,  '  ^^ 

Scarlettt  and  Mrahcmi^  for  the  defendant. 

[Attomies — Hodgaon  4*  B.,  and  fFataan*] 
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ADJOURNED  SITTINGS  AFTER  TRINITY  TERM,  GUILDHALL. 

BEFORE  LORD  CHIBP  JUSTICB  ABBOTT. 


BEVERIDGE  v.  MINTER  et  al.,  Executors  of  MINTER,  deceased. 

Tbe  widow  of  a  deceased  person  Is  a  eompetent  witness  for  the  plaintiff,  in  an  actios 
brought  against  the  ezecators  of  such  person,  on  a  promise  made  hy  him  in  his  lifetime. 

w 

This  was  an  action  to  recover  a  sum  of  150/.  which  the  defendant's  testator, 
in  his  lifetime,  under  special  circumstances,  promised  to  pay  to  the  plaintiff. 

The  widow  of  the  testator  was  called  by  the  phdntitt,  to  prove  certain 
admissions  of  her  deceased  husband,  relative  to  the  money  in  question. 

SearUttf  for  the  defendants,  objected  to  her  being  examined. 

Abbott,  G.  J.  She  is  appearing  against  her  own  interest  This  is  an 
action  brought  against  her  husband's  executors.  If  you  had  called  her,  the 
other  side  would  have  asked  if  she  took  any  benefit  under  the  will. 

ScarUtt.  If  her  husband  had  been  alive,  and  the  action  had  been  brought 
against  him,  she  could  not  have  been  a  witness :  and  can  she  now  charge  his 
estate? 

Abbott,  C.  J.    At  present  I  do  not  see  any  objection. 
*3651       ^'^^  witness  was  then  examined,  and  clearly  proved  a  promise: 
•I  but  a  verdict  was  taken  for  the  defendants,  on  the  ground,  that,  upon 
the  &ets  of  the  case,  there  was  no  consideration  for  such  a  promise. 

The  Common  Serjeant^  and  Campbell^  for  the  plaintiff. 

SearUttf  and  Freridergaitf  for  the  defendants. 

[Attomias— fF.  DimtM^  and  Sutcliffe,] 


BLOW  V.  RUSSELL. 

Aa  ofier  of  a  101.  note  to  a  eolleetor  appointed  by  the  soHeitor  to  a  commission  of  bank* 
rnpt,  for  the  psyment  of  42.  14«.  64.,  the  sum  demanded  beina  IIZ.  4«.  6d.,  is  not  sgood 
tesder  in  sabstance ;  the  collector  having  no  discretion  on  the  subject :  end  if  he  had 
tnch.  discretion,  it  is  doubtful  whether  the  tender  would  be  good,  even  in  point  of  form. 

This  was  an  action,  by  the  assignee  of  k  bankrapit,  to  recover  the  suni  of 
11/.  48.  M. 

The  defendant  pleaded  that  he  was  not  liable  as  to  all,  except  the  sum  of 
4/.  14f.  dd.,  of  which  he  pleaded  a  tender.  To  prove  the  tender,  a  witness 
Bamed  Cox  was  called.  He  stated  that  he  was  employed  by  the  solicitoif 
under  the  commission  to  .collect  the  debts  due  to  the  estate.  When  he  called 
on  the  defendant,  the  defendant  pulled  out  a  10/.  note,  and  offered  to  pay  41, 
I4i,  (U.,  and  asked  for  change ;  the  witness  replied,  that  he  was  not  authorised 
to  take  less  than  the  sum  demanded,  viz.,  11/.  4«.  6d,,  but  did  not  make  any 
iljeetion  to  the  note. 

ScarUitt  for  the  plaintiff,  submitted,  that  this  was  ho  tender,  as  the  witnesi 
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Cox,  had  no  discretion.     To  make  it  a  good  tender,  the  money  should  have 
been  offered  to  the  assignee,  or  to  the  solicitor. 

Abbott,  C.  J.,  allowed  the  objection;  and  observed,  in  addition,  that,if  Cbx 
had  had  authority  to  exercise  a  "^discretion,  he  should  have  been  doubt-  r^^ 
ful  whether  the  tender  was  a  good  one,  in  point  of  form.  ^ 

Verdict  for  the  plaintiff. 

Scarlett,  and  Manning,  for  the  plaintiff. 

The  Common  Serjeant,  for  the  defendant 

[Attomies — T.  H,  NicholU,  and  Collins,] 

Bank  notes  are  not  a  good  tender,  if  objected  to  at  the  time ;  but  if  they  have  been 
offered,  and  no  objection  made  on  that  account,  the  Court  of  King's  Bench  has  considered 
it  a  good  tender;  per  Buller,  J.,  in  Wright  v.  Seed,  3  T.  R.  554.  The  money,  to  tnake 
it  a  eood  tender,  must  be  produced,  unless  the  other  party  dispense  with  its  production. 
Lord  £'e»yofi  lays  down,  (Peake,  Rep.  88.)  that  the  oner  of  a  larger  Bum,  with  a  request 
for  change,  is  a  good  tender,  if  no  objection  is  made  on  that  account.  And  this  was  also 
decided,  in  the  case  of  Tadman  v.  Lubbock,  Mich.  T.,  1824,  where  a  tender  of  U.  13f.  was 
pleaded.  The  evidence  was,  that  the  party  offered  two  sovereigns,  and  asked  for  change; 
(he  other  party  refused  the  tender,  on  the  ground,  that  more  than  U.  13«.  was  due.  The 
Court  of  King's  Bench  held  this  a  good  tender. 


BARNARD  et  al.,  Assignees  of  THURTELL,  v.  HOW. 

A  horse  was  kept  at  the  defendant*8  stables ;  and  one  day,  when  be  was  from  home,  three 
or  four  of  his  servants  beins  in  charge  of  the  premises,  the  horse  was  taken  away.  T)ie 
defendant  blamed  his  ostlers  for  letting  it  be  taken;  but  on  beins  himself  remon- 
strated with,  replied,  that  it  was  of  no  consequence,  because  he  was  indemnified.  Held, 
that  in  such  case,  trover  would  not  lie. 

Trover  for  a  horse.  Plea — Not  guilty.  The  deposition  of  the  defendant, 
taken  before  the  commissioners  of  bankrupt,  was  put  in  and  read ;  from  which 
it  appeared,  that  he  was  a  livery  stable  keeper;  and  that  the  horse  in  question 
was  kept  at  his  stables,  by  Thurtell,  the  bankrupt;  and  that  one  day,  on  his 
(the  defendant's)  -^return  from  Epsom,  he  found  that  a  man  named  r«ng» 
Cooper  had  taken  the  horse  away;  and  he,  in  consequence,  "remon-  *- 
strated  very  severely"  with  the  ostler,  for  letting  the  horse  go  without  his 
consent. 

It  appeared  further,  from  the  evidence  of  one  of  the  defendant's  ostlers,  (who 
saw  Cooper  riding  the  horse  away,  close  by  the  defendant's  premises,)  that  he 
(the  witness)  had  but  a  short  time  before  leA  three  or  four  of  the  defendant's 
servants  in  the  charge  of  the  stables. 

The  defendant,  when  the  horse  was  demanded,  said  it  was  in  the  hands  of 
Cooper;  and  on  being  told  that  he  should  not  have  suffered  Cooper  to  take 
away  another  person's  horse,  replied,  that  it  was  of  no  consequence,  as  he  was 
indemnified. 

Marryatt,  for  the  defendant.  There  is  no  evidence  of  conversion  ;  at  most, 
it  was  only  negligence  in  the  servant,  which  may  be  the  ground  of  an  action  on 
the  case. 

Abbott,  C.  J.  On  this  evidence,  certainly,  it  appears  that  the  horse  waa 
taken  away  without  the  knowledge  or  consent  of  the  defendant. 

Gumey,  for  the  plaintiff.  That  is  not  to  be  presumed,  when  the  defendant's 
own  expressions  are  considered ;  and  when  it  is  remembered  that  there  were 
three  or  four  persons  in  the  care  of  the  premises,  at  tk<3  time. 
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Abbott,  C.  J.  It  appears,  on  the  evidence,  that  the  horse  has  been  got  away 
bj  Cooper;  and  that  his  taking  it  might,  and  ought  to  have  been  prevented  by 
the  defendant's  servants ;  but,  unless  9iey  concurred,  Cooper  was  a  trespasser ; 
and  the  defendant  is  not  liable  in  trover,  though  he  may  be  in  another  form  of 
action. 

The  plaintiff  was  then  nonsuited. 
*3681      *^nt€y,  and  Steer,  for  the  plaintiff. 
^      Marryatt,  and  Comyn,  for  the  defendant, 

[Attomies — Hewitt^  and  JoneB  ^  BJ] 


DAVID  V.  ELLIS  et  al. 

The  funds  of  a  former  partoer  in  a  finn,  which,  at  the  time  of  hie  retiring  from  it,  was 
indebted  to  a  person  on  a  balance  of  account,  are  still  liable  to  such  person,  althoogh  he 
knowingly  sunfered  such  balance  to  remain  at  interest  in  the  hands  of  the  altered  firm» 
and  drew  a  bill  for  a  certain  sum,  expressly  on  the  credit  of  that  balance ;  and  wrote 
letters  declaring  hie  confidence  in  such  firm,  even  after  a  suspension  of  payments  by 
them. 

* 

This  was  an  action  for  money  had  and  received,  and  on  an  account  stated. 

The  facts  of  the  case  were  these : — The  plaintiff,  who  is  a  merchant  at 
Montreal,  had,  for  several  years  prior  to  t^pnl,  1821,  had  dealings  with  the 
firm,  in  Englandf  of  EHiSf  Inglu,  4*  Co,  At  that  time,  Mr.  Etlia  withdrew 
from  the  firm,  and  the  fact  of  his  having  done  so  was  announced  to  the  plain- 
tiff by  a  circular  letter,  dated  the  30th  oi  April,  1821 ;  which  stated  that  the 
business  would  be  carried  on  by  the  remaining  partners,  who  charged  them- 
selves with  the  debts  of  the  old  firm.  On  the  28th  of  June,  1821,  the  plaintiff 
wrote,  acknowledging  the  receipt  of  the  letter  advising  the  change  in  Uie  firm, 
and  stating  that  it  continued  to  have  his  confidence.  An  account  was  made 
out  op  to  the  30th  o(  Jane,  1821,  in  which  the  balance  in  favor  of  the  plaintiff 
was  stated  at  18,000/.  This  was  sent  in  a  letter  dated  17th  of  July,  1821, 
which  notified,  that  that  sum  had  been  placed  to  the  credit  of  the  plaintiff,  in  a 
new  account  with  the  then  firm.  It  did  not  appear  that  any  new  books  were 
opened.  On  the  24th  of  September,  1821,  the  plaintiff  wrote  again,  stating 
that  the  account  was  perfectly  correct,  with  a  very  trifling  exception,  and  that 
he  had  transferred  the  balance  in  a  new  account  with  the  altered  firm.  On  the 
17th  of  August 1 1822,  Mr.  Inglia  died,  and  the  firm  suspended  payments,  and 
*a601  ^^  ^®  ^^^  ^^  September,  became  *bankrupt.  In  the  month  of  October, 
^  1822,  the  plaintiff  wrote,  and  required  payment  of  part  of  the  money 
due ;  stating  that  he  considered,  that  Ellis  ^  Co,  were  liable  to  him.  Previous 
to  this,  he  had  written,  expressing  the  continuance  of  his  confidence  in  the  firm, 
though  he  had  heard  of  Inglia* 9  death,  and  the  suspension  of  payments.  It 
also  appeared,  from  a  second  account  current,  that  the  plaintiff,  while  the 
18,000/.  was  at  interest  with  the  new  firm,  drew  a  bill  for  6000/.  on  that  firm ; 
which  he  said  he  had  transferred  on  the  account  of  that  fund,  and  which  was 
accepted  and  paid. 

The  question  was,  whether,  under  these  circumstances,  the  funds  of  Ellia 
were  discharged  from  the  plaintiff's  debt. 

Gumey,  for  the  plaintiff,  contended,  that  they  were  liable,  notwithstanding 
the  notification  of  the  change. 

Scarlett,  for  the  defendant,  argued  that  the  plaintiff's  suffering  the  18,000/1 
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to  remain  at  interest  ia  the  hands  of  the  new  firm,  and  drawing  a  bill  for  5,000/. 
on  that  fund,  together  with  his  expressing  his  confidence  in  the  firm,  after  the 
suspension  of  paymenttf^  discharged  £lliM  from  his  liability. 

J^BBOTT,  C.  J.  My  present  opinion  is,  that  Mr.  EUis  is  not  released,  but 
that  he  is  entitled  to  the  benefit  of  the  subsequent  payments.  I  treat  it  al  ai 
one  continued  concern. 

The  verdict  was  for  the  plaintifi;  for  13,180/.,  and  ScarkU 
had  leave  to  move  to  enter  a  nonsuit. 


In  AEchaelmoi  term,  Scarlett  moved,  pursuant  to  leave  given  at  the  tiii]| 
and  the  Court  granted  a  rule  to  show  cause. 

*Gtifn€y,  and  Campbell^  for  the  plaintiff.  rtf^^ 

Scarlett f  for  the  defendant  *- 

[Attomies — Oordon^  and  HealingJ\ 


-AUSTIN,  Esq.  v.  WARD. 


U  a  lery  ia  made  by  tbe  sbsriff,  and  the  proceeds  paid  to  the  ezecation  creditor,  and  tro- 
ver is  brought  by  the  assignees  of  the  person  sffaiost  whom  the  ezectttion  issued,  he 
having  become  bankrnpt :  if  the  riieriff  suffers  judgment  in  such  action  to  ^o  hj  default, 
he  cannot  recover  back  from  the  execution  creditor,  the  money  he  has  paid  him,  if  be 
(tbe  sheriff)  could  have  made  a  godd  defence  to  the  action  brooght  against  him  by  the 
assignees,  even  though  he  gave  notice  to  the  execution  creditor,  that  he  would  defend 
the  action,  if  the  ezecmion  creditor  wonld  furnish  the  grounds  end  means  for  his  so 
doing. 

Assumpsit  for  money  pad,  and  money  had  and  received. 

The  plaintiff  was  sheriff  of  Kenit  and  this  action  was  brought  \o  recover  the 
tfam  of  52/.  14«.  the  amount  of  a  levy  made  by  his  officer  on  a  yi.  fa.  in  a 
cause  in  which  Ae  present  defendant  was  pkintifi^  and  one  Jaggtr  Amd 
defendant,  and  wMeh  amount,  after  it  was  handed  over  to  FFard^a  attorney,  the 
sheriff  was  compelled  to  pay  agaia  in  an  action  of  trover,  brought  by  the 
assignees  a^  AmtUf  who  was  alleged  to  have  committed  an  act  of  bankruptcy 
previous  to  the  levy« 

Scarlett^  in  his  openmg  speech  for  the  plaintiff,  cited  the  case  of  WiUan  v. 
MilnerA  to  show  thoit  the  action  was  properly  brought 

*It  appeared,  thai  the  sheriff,  in  the  action  of  trover,  suffered  judg-  r*»7i 
ment  to  go  by  de&ult;  but  previous  to  his  so  doing,  the  following  notice   >- 
was  sent  by  his  attorney  to  the  defendant  in  this  case,  Mr.  Ward, 

<*I  do  hereby  give  vou  notice,  that  an  action  has  been  brought  against  the 
Sheriff  of  Kenif  by  ue  assignees,  under  a  commission  of  bankrupt,  awarded 

t  WiUon  V.  Miliur,  2  Camp.  Rep.  452.  If  a  levy  is  made  on  the  goods  of  a  trader, 
after  he  has  committed  an  act  of  bankruptcy,  and  the  money  levied  is  paid  over  to  the 
pttfty ;  and  an  action  of  trover  is  afterwards  brought  by  the  assignees  against  the  Sheriff 
tnd  the  Bailiff,  in  which  damages  are  recoTcred:  and  these,  tosether  with  the  coats,  are 
paid  by  the  Bailiff:  Held,  that  there  is  no  implied  promise  on  the  part  of  the  plaintiff  in 
the  original  suit  to  indemnify  the  Bsiliff,  or  to  contribute  to  the  damages  and  costs  ill  the 

Sction  of  trover ;  but  that  the  Bailiff  might  maintain  money  had  and  received,  to  reeovar 
Mk  the  levy  money  paid  over. 
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and  issued  forth  against  Jagger  ^natU^  of  Deptford^  to  recover  the  yalue  of  the 
goods  sold  under  the  execution  issued  against  the  said  Jagger  Anaell,  at  your 
suit,  and  the  proceeds  of  which  sale  have  been  paid  over  to  you,  or  your  attor- 
nies.  And  I  do  hereby  give  you  further  notice,  that  the  said  Sheriff  is  ready 
and  willing  to  defend  the  said  action,  provided  you  will  furnish  the  grounds 
and  means  for  his  so  doing;  otherwise^  b9  will  suffer  judgment  to  be  entered 
against  him  by  defiault. 

M(Signed)  ^  Thomas  Minchin, 

•^DefendBAt'e  Attorney.'* 

On  the  ezaminalioii,  in  the  present  case,  of  the  bftnknipt*«  son,  who  was 
called  to  prove  several  acts  of  bankruptcy,  it  appeared  doubtful,  whether  or  no 
the  denials  to  creditors  relied  on  to  support  them,  were  not  the  result  of  pre- 
vious arrangement 

Abbott,  C.  J.,  lef^  it  to  the  Jury,  to  say,  whether  these  were  concerted  acts 
of  bankruptcy  or  not;  and  if  they  found  them  to  be  so,  they  ought  to  find  a 
verdict  for  the  defendant  With  respect  to  the  first  question,  his  Lordship 
held,  that  the  present  proceeding  was  the  same  as  trying  the  action  against  the 
Sheriff;  and  that,  if  the  Sheriff  could  have  set  up  as  a  defence,  that  the  as- 
signees had  no  right  to  recover  against  him,  in  the  action  of  trover,  he  was 
9vm  not  entitled  to  recover  now,  against  the  ^defendant,  notwithstanding  the 
^  notice  he  had  given  to  the  defendant 

Verdict  for  the  defendant. 

ScarUtU  and  Jonea,  for  the  plaintiff. 

Gunwf,  and  Campbdl^  for  the  defendant 

[Attomies— 7*.  JlfmcAin,  and  Dickinaon  ^  S,] 


In  Mkhadmas  termi  Scarkii  moved  for  a  new  trial,  and  the  Court  granted 
a  rule  to  show  cause. 


HURD  et  al.  v.  M0RIN6. 

A  knowledi^e  of  a  client's  handwriting,  obtained  by  his  attorney,  from  having  witnessed 
his  execution  of  the  bail-bond,  in  the  action,  is  not  such  a  confidential  knowTedgOt  as  to 
pririlef  e  the  attomev  from  answering,  when  called  on  the  part  of  the  plaintiff,  to  prove 
the  defendant's  handwriting,  on  the  trial. 

Action  on  a  bill  of  exchange,  against  the  defendant  as  drawer. 

The  attorney  for  the  defendant  was  called,  to  prove  his  handwriting.  He 
objected,  on  the  ground  that  he  was  only  acquainted  with  it  from  having  seen 
the  bail-bond  signed,  and  as  that  was  a  proceeding  in  the  cause,  he  therefore 
ought  not  to  state  the  result  of  knowledge  that  he  had  acquired  as  attorney  in 
the  cause. 

Abbott,  C.  J.  Was  of  opinion  that  there  was  nothing  in'  the  objection,  and 
directed  the  witness  to  answer. 

Verdict  for  the  plaintiffi. 

Scarlett^  and  Chitty,  for  the  plaintiffs. 

PUUt^  for  the  defendant 

[Attomies— Air (f  ^  /.,  and  EiekaJ] 
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•BERESFORD  v.  BIRCH. 

Interest  at  202.  per  cent,  giyeti  by  the  49  Geo.  3,  e.  121,  «.  4,  in  the  esse  of  assignees  of  s 
bankrupt  wilfully  retaining  a  balance,  cannot  be  recovered  in  asMumptit,  on  the  commoo 
money  counts. 

Whether  the  assignee  ought  not  to  be  charged  by  the  commiaaionera  with  such  iateresi, 
before  any  action  is  brought — Qu^re., 

Action  for  money  had  and  received,  and  on  account  stated. 

The  plaintiff  claimed  a  sum  of  money,  together  with  interest,  at  the  rate  of 
20/.  per  cent,  in  pursuance  of  the  statute,  49  Geo.  3,  c.  121, «.  4,  which  enacts 
that  if  the  assignees  of  a  bankrupt  shall  retain  in  their  hands,  or  otherwise 
employ  for  their  benefit,  any  money,  part  of  the  bankrupt's  estate,  contrary  to 
that  Act,  and  the  5th  Geo.  3,  c.  30,  they  shall  be  chained  in  their  accounts 
interest  at  the  rate  of  20/.  per  cent,  per  annum,  on  all  money  so  retained,  for 
the  time  it  is  so  retained,  contrary  to  the  said  acts ;  and  that  the  commission- 
ers shall  charge  such  assignees  with  such  sum  accordingly. 

The  Counsel  in  the  cause  requested  the  opinion  of  the  Court,  whether,  on 
the  common  counts,  this  amount  of  interest  could  be  recovered?  as  it  did  not 
appear,  that  any  thing  had  been  done  by  the  commissioners  on  the  subject. 

Abbott,  C.  J.  I  think,  in  order  to  charge  a  man  with  interest,  at  20/.  per 
cent.9  there  should  be  a  count  framed  upon  tihe  act.  If,  indeed,  it  applies  to  the 
case  of  an  action,  and  is  not  merely  directory  as  to  what  is  to  be  done,  when 
the  matter  is  before  the  commissioners,  I  should  think  it  a  case  for  bl.per  tent. 
interest.  Hut  this  interest  at  20/.  per  cent,  is  in  the  nature  of  a  penalt}' ;  and 
I  think  you  must  declare  specially,  as  for  a  penalty.  If  the  commissioners  had 
settled  an  account,  and  charged  the  defendant  with  such  interest,  then  the  case 
would  have  been  different. 

A  verdict  was  then  taken  for  the  plaintiff,  for  the  principal  sum,  subject 
to  a  motion  to  augment  *it,  by  adding  the  interest  at  20/.  per  r^o^i 
cent.     But  no  motion  was  made  in  Sie  subsequent  Michael'  >- 
mas  term. 

F.  Pollock,  for  the  plaintiff. 

Parke,  for  the  defendant. 

[Attomies — Leigh,  and  Hurd  ^  •/.] 

This  action  was  brought  on  the  statute  49  Geo.  3,  e,  121,  «.  4,  which  enacts,  that  **in  all 
cases  in  which  any  assignee  or  assignees  of  any  bankrupt's  estate,  shall  wilfully  retain  io 
his  or  their  hands,  or  otherwise  emplov  for  his  or  their  own  benefit,  any  aum  or  sums  of 
money ;  part  of  the  estates  of  such  bankrupts,"  contrary  to  the  directions  of  the  5  Geo.  2, 
c.  30,  or  of  this  act,  "he  or  they  shall  be  charged  in  his  or  their  accounts  with  the  estatea 
of  such  bankrupts,  with  such  sum  or  sums  of  money  as  shall  be  equal  to  the  amount  of 
interest,  computed  at  the  rate  of  202.  per  centum,  per  annumt  on  all  such  sums  of  monef , 
ao  retained  or  employed  by  him  or  them ;  for  the  time  or  times  during  which  he  or  ibey 
shall  have  so  retained  or  employed  the  same,  contrary  to  the  said  direction  of  either  of  the 
said  acts :  and  the  eommiaionerg  ofhankrupia  are  hereby  required  to  charge  aueh  attignte  or 
aeeigneeM,  in  their  accounte,  with  Much  turn  or  §utn*  of  money  accordingly.^* 

The  foregoins  enactment  is  repealed  by  the  statute  5  Geo,  4,  c.  98,  which  paased  tocoo- 
solidate  the  banlinipt  laws.  It  may  therefore  be  proper  to  state  the  section  of  that  statute, 
which  regards  cases  of  this  kind. — 5  Geo.  4,  c.  98,  «.  99,  enacts,  "  that  if  any  assignee  shall 
retain  in  his  hands,  or  employ  for  his  own  benefit,  or  knowingly  permit  any  co-assignee 
so  to  retain  or  employ,  any  sum  to  the  amount  of  one  hundred  pounds  or  upwards,  part 
of  the  estate  of  the  bankrupt,  or  shall  neslect  to  invest  any  money  in  the  purchase  of 
Exchequer  bills,  when  so  directed,  as  aforesaid,  (by  the  commissioners,)  every  such 
assignee  shall  be  liable  to  be  charged  in  his  accounts  with  such  sum  as  shall  be  equal  to 
interest  at  the  rate  of  202.  per  cent,  on  all  such  money,  for  the  time  during  which  he  shill 
have  so  retained  or  employed  the  same,  or  permitted  the  same  to  be  so  retained  or 
employed,  as  aforesaid,  or  during  which  time,  he  ahall  have  so  neglected  to  invest  the 
same  in  the  purchase  of  Exchequer  bills;  and  the  commissioners  may  charge  every  such 
assignee  in  hisaccounia,  acccordingly."  *Though  these  two  enactments  are  in  many  r^y.^ 
respects  the  same,  yet  there  are  some  very  important  differences,  which  made  it  ne-  '- 
cesf  «r   to  state  both.    The  statutes  repealed  by  the  5  Geo.  A,  e.  98,  ire  :-^34  &  35  H.  8,  c. 
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4;  13  EliM,  e.  7;  1  Joe.  1,  c.  15 ;  21  Jae.  I.  c.  19;  13  &  14  Car,  2,  c.  24 ;  10  ilnn.  15 ;  7 
^M.  1,  siatttte  1,  e.  31 :  5  Geo.  2,  c.  30;  19  Geo.  2,  c.  32;  24  Geo,  2,  e.  ^7,  «.  9  &.  10;  4 
Geo.  3,  e.  33 ;  36  Geo.  3,  c.  90,  «.  1  d&  2 ;  37  Geo.  3,  c  124 ;  45  Geo.  3,  c.  124,  «.  1  &  8 ;  46 
Geo.  3,  e.  135 ;  49  Geo.  3,  c.  121 ;  56  Geo.  3,  e,  137 ;  1  Gm.  4,  c.  115 ;  3  (reo.  4,  c.  74  j  3 
Gm.  4,  £.  81 :  and,  instead  of  these,  new  provisions  are  enacted  in  this  statute,  which 
eoosiste  of  133  sections:  but  this  act  is  not  to  come  into  operation,  till  the  1st  of  May, 
1825,  except  that  certificates  of  persons  becoming  bankrupt  before  this  act,  or  before  that 
daj ,  "  shall  take  effect  upon  the  passing  of  this  act." 


PETER  V.  HANCOCK. 

On  an  inquiry  in  an  action  for  aim,  eon.  into  the  circumstanees  of  the  defendant,  the  eze 
cator  of  a  deceased  relation  is  bound  to  answer  a  question,  which  requires  him  to  state 
the  amount  of  property  the  defendant  acquired  under  the  will  of  his  testator. 

This  was  an  action  against  the  defendant,  for  criminal  conversation  with  the 
plaintiflTs  wife. 

The  executor  of  the  defendant's  uncle  was  called  to  prove  the  defendant's 
fiiUiation  in  life ;  and  he  stated,  that  the  defendant  was  a  wholesale  grocer,  in 
an  extensive  way  of  business,  and  that  he  believed  him  to  be  in  good  circum- 
stances. He  was  then  asked  what  property  the  defendant  acquired  on  the 
death  of  his  uncle.  He  appealed  to  the  Court,  to  say,  whether,  as  an  execu* 
tor,  he  was  bound  to  answer  questions  concerning  his  testator's  property. 

Abbott,  C.  J.  I  cannot  see  any  reason  why  you  should  not  answer  this 
question.  I  do  not  say  that  an  executor  is  bound  to  answer  all  questions ;  but 
Uiere  is  no  reason,  why  you  should  not  answer  this ;  and  therefore  you  must 
uswer  it. 

Scarlett f  CampbtUi  and  Brougham^  for  the  plaintiff. 
'3761       *'^^  Mtormy  Oeneralf  the  Common  Serjeant^  and  Ryaiif  for  the 
^  defendant. 

[Attomies — Nind  4*  C,,  and  Gatty  4*  ^^*J 


PARKINS  et  al.  v.  MORAVIA. 

Whether  an  undertaking  to  pay  the  plaintiffs  the  amount  due  from  defendant  to  Mr.  B,, 
for  work  to  be  done  by  Mr.  JB.,  in  consideration  that  plaintiff  will  advance  money  to  Mr. 
B.,  is  a  guaranty  t — Qudsre. 

Whether  an  agreement  in  a  series  of  letters,  containing  less  than  one  thousand  and  eighty 
words,  requires  a  stamp  of  II.  15s. — Qtuere, 

The  declaration  stated,  that,  in  consideration  that  the  plaintiffs  would  dis- 
tocmt  a  bill  of  exchange  for  1200/.  for  a  person  named  Benjamin,  the  defend- 
ant undertook  to  pay  them  such  sum  of  money  as  should  be  due  from  him  to 
Betgamin,  for  work  done  within  a  specified  time.  The  undertaking  was  as 
follows: — 


«e4  Parkius  v.  Moravia.   T.  T.  1824.         pW 

«'  8,  OU  Landofi'Sireet,  8d  June^  188S. 
^  Mo88T8.  ParkinB  4*  Co* 
^  Gentlemen, 

M I  engage  to  pay  7011  the  amount  which  shall  be  due  from  me  to  Mr. 
Beryamin^  for  any  work  ne  shall  do  for  me,  between  this  and  Christmas  next. 

*(  Gentlemen, 

*■  Tours  most  truly, 

"  Geoige  Mon&via.*' 

Underneath  it  was  the  following  letter— > 

••Sir, 

•<  By  the  enclosed  note,  you  see  Mr.  Parkins's  conditions,  you  wQI 
therefore,  if  you  think  proper,  sign  the  above  note  to  them. 

••  I  am.  Sir, 

••  Tours  very  respectfully, 

••  Nathaniel  Benjamin. 
••  Addressed  to  George  Morama^  Esq.*' 

*The  note  enclosed  was  in  these  terms—  [*377 

*Mr.  Benjamin^ 

••  Sir, 

••  We  shall  be  willing  to  assist  you  to  the  amount  proposed,  if  Mr. 
Moravia  will  take  the  trouble  of  writing  us  a  line,  to  say,  that  the  money  he 
will  have  to  pay  you  for  work  to  be  done  to  Christmas  shall  be  given  us. 

•«  We  are, 

••  Your  humble  servants, 
••/t/ne  3d,  1822.  ••  Edward  Parkms  &  Co.*' 

The  charge  for  work  done,  was  450/. 

The  Attorney  General^  for  the  defendant,  contended,  that  this  was  a  guaranty, 
and  therefore  within  the  Statute  of  Frauds ;  and  if  so,  the  consideration  was  not 
set  out  in  the  writing  itself,  nor  in  any  paper  referred  to  by  it:  and  he  cited 
Boydell  v.  Drummond,  11  East,  142. 

Parke,  for  the  plaintiff,  cited  ffiUon  v.  CoupUmd,  6  B.  &  A.  228;  and 
argued  that  it  was  an  assignment  of  a  chose  in  action. 

Abbott,  C.  J.  It  is  an  assignment  of  a  thing  not  in  esse,  fViUon  v.  Coup' 
land  is  not  like  this  case  :t  vou  must  show  on  the  agreement  what  the  nature 
of  the  thing  to  be  performed  is,  and  what  the  consideration  for  it. 

Scarlett,  for  the  plaintiff.     It  is  an  original  contract.     *"  I  undertake   r*«vQ 
to  pay  you  such  money  as  shall  be  due,**  and  does  not  come  under  the   *- 
Statute  of  Frauds. 

Abbott,  C.J.  It  is  to  go  to  reduce  the  bill,  and  therefore  it  is  to  answer  for 
the  debt  of  another. 

Scarlett.    That  is  the  effect  of  it,  bul  not  the  contract 

Abbott,  C.  J.  Then,  if  you  take  it  so,  being  on  the  discount,  it  would  be 
usurious. 

Scarlett.  This  is  an  undertaking  by  the  defendant,  to  pay  the  debtor*s 
money,  and  not  to  be  answerable  out  of  his  own  funds,  therefore  the  object  of 
the  Statute  of  Frauds  has  no  existence  here. 

Another  question  was  then  raised,  as  to  the  amount  of  stamp-duty  required, 

t  Where  the  plaintifls  were  creditors,  and  the  defendants  debtors  to  T.  ^  Co»,  and  by 
consent  of  all  parties  an  arrangement  was  made,  that  defendant  should  pay  to  plainiini 
the  debt  due  from  them  to  T,  }  Co.  It  was  held,  that  as  the  demand  of  2*.  <(-  Co.  on  ths 
defendants  was  for  money  had  and  received,  the  plaintiffs  were  entitled  to  recover,  00 1 
count  for  money  had  and  receiyed,  against  the  defendants. 
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and  a  Terdict  was  taken  for  the  plaintiff,  subject  to  the  two  points  of  law,  in 
order  that  the  opinion  of  the  Court  above  ni%ht  be  had  on  them,  on  a  notion 
to  enter  a  nonsuit. 

ScatUU^  and  Parkt,  for  the  plaintiffs. 

The  Jittomey  Omeral^  for  the  defendant. 

[[Attomies— />Mme,  and  Sufokne  ^  Co,'] 


BEFORE  ABBOTT,  0.  J.,  BATLEY,  HOLROYD,  AND  LITTLEDALE,  J& 

In  Banc. 

The  Attorruy  Oeneral  moved  to  enter  a  Nonsuit,  pursuant  to  the  leave 
granted  at  the  trial,  and  contended  that  the  engagement  was  to  pay  the  debt  of 
another,  and  therefore  the  consideration  must  be  set  out  according  to  the  case 
*3791  ^  ^^n  ^-  Warliers^  5  East,  10;  and  that,  if  the  ^consideration  is  men- 
-■  tioned  in  one  paper,  and  the  contract  is  on  another,  unless  there  is  a 
clear  reference,  it  will  not  be  sufficient.  Baydell  v.  Drummondf  11  East,  14S. 
The  words  of  the  Statute  of  Frauds  are  as  general  as  they  can  be ;  and  the 
circumstance,  that  the  debt  is  to  be  paid  out  of  a  particular  fund,  can  make  no 
difference. 

Abbott,  G.  J.  Ton  objected  at  the  trial,  to  the  stamp,  as  well  as  on  the 
Statute  of  Frauds. 

The  Attorney  General.  Tes,  my  Lord,  if  an  agreement  is  contained  in  a 
series  of  letters,  one  letter  only  may  be  stamped;  but  I  contend,  that,  under  the 
words  of  the  Stamp  Act,t  the  stamp  must  be  1/.  15«.  and  not  1/. 

LnTLEDALK,  J.  Do  Uic  letters  contain  altogether  more  than  1080  words  ? 
for  if  they  do  not,  it  will  be  a  question  whether  the  1/.  stamp  is  not  as  much 
as  is  required. 

The  Attorney  General,  My  Lord,  the  letters  do  not  contain  more  than 
1080  words;  but  I  contend,  that,  on  the  wording  of  the  Stamp  Act,  the  1/.  15«. 
stamp  is  still  necessary. 

•OOQ1       The  Court  intimated  that  they  would  grant  a  rule  to  *show  cause,  but 
-*   suggested  that  it  would  be  better  to  raise  the  questions  on  a  special 
case.    The  parties  adopted  the  suggestion.     The  special  case  has  not  yet  been 
argued. 

t  The  Stamp  Act,  55  Geo.  3,  e,  184,  under  the  title,  Agreement,  in  the  Schedule,  part 
I ;  after  stating  that  any  agreement  under  hand  only,  where  the  same  shall  not  contain 
more  than  1060  words,  shall  have  a  stamp  of  U.,  and  where  it  shall  contain  more  than 
•och  number  of  words,  it  shall  have  a  stamp  of  \l.  15«.,  and  for  every  entire  quantity  of 
1080  words  over  and  above  the  first,  a  further  progressive  duty  of  12.  5«.,  proceeds  as  fol- 
lows;— **  Provided  always,  that  where  divers  letters  shall  be  offered  in  evidence  to  prove 
any  a^eement  between  the  parties  who  shall  have  written  such  letters,  it  shall  be  suffi- 
cient if  any  one  of  such  letters  shall  be  stamped  with  a  duty  of  12. 15«.,  although  the  same 
shall  in  the  whole  contain  twice  the  number  of  1080  words,  or  upwards." 


Vot.  zn.— 80 


S26  MiLLiKiN  V.  Brandon.    T.  T.  1824.        [380 

MILLIKIN,  AsBignee  of  De  MEILLHEIM,  a  Bankropt,  v.  BRANDON. 

If  it  IB  proyed  in  an  action  by  assigneoB,  (where  the  trading  comes  in  question,)  that  the 
bankrupt  bought,  and  represented  himself,  as  a  dealer,  and  offered  goods  in  ezchiDtfe; 
though  there  is  no  distinct  proof  of  his  ever  having  sold,  it  is  not  ground  of  nonsuit,  bat 
ought  to  be  left  to  the  jury,  fiut  if  there  be  distinct  proof,  that  oe  bouffbt  in  connec- 
tion with  others,  to  carry  on  a  system  of  fraud,  by  making  away  with  the  goods,  sod 
never  selling  any  of  them,  it  is  not  a  trading  within  the  bankrupt  laws ;  and  the  Judge 
will  nonsuit  the  assignees. 

Trover  for  a  quantity  of  swords. 

It  was  proved  that  the  banknipt  ordered  ^oods,  as  he  stated,  for  the  purpose 
if  sending  abroad ;  and  he  said,  that  he  would  give  other  goods  in  exchange 
•or  them. 

Marrtfottt  for  the  defendant,  submitted  that  this  did  not  constitute  proof  of 
inding;  it  was  proof  of  buying,  but  not  of  buying  and  selling ;  and  if  this  evi- 
dence was  sufficient,  it  would  be  making  a  man  a  trader  by  his  declarations, 
«nd  not  by  his  acts. 

Abbott,  0.  J.  I  cannot  say  that,  if  a  man  buys,  and  represents  himself  as 
ft  dealer,  and  offers  goods  in  exchange,  that  he  does  not  buy  to  sell  again.  At 
least,  I  must  leave  it  to  the  Jury,  I  cannot  nonsuit  upon  it. 

It  appeared  afterwards  from  the  evidence  on  the  part  of  the  defendant,  tha» 
the  bankrupt  ordered  the  goods  in  question,  in  this  cause,  for  the  purpose  of 
sending  them  to  Cadiz.  He  was  to  pay  for  them  in  bills  at  two  or  three 
months,  at  the  banking-house  of  Cox  ^  Biddulphs. 

The  bankrupt's  broSier  stated,  that  he  was  almost  sure  that  his  brother  never 
had  any  correspondence  with  Cadiz.  That  he  had  seen  lai^e  quantities  of 
l^oods  come  by  wagons  to  his  brother's  in  the  morning,  which  were  carried 
iiway  in  the  night  in  hackney  coaches;  and  that  he  was  not  ^able  to  r^g 
twear  that  he  ever  saw  his  brother  sell  any  thing.  It  also  appeared  ^ 
that  at  the  time  of  the  ordering  of  the  goods,  his  account  at  the  banker's  was 
overdrawn,  and  never  was  in  credit  aflerwards. 

Abbott,  C.  J.,  upon  this,  observed — there  is  no  evidence  that  this  person 
was  buying  and  selling  goods.  If  he  was  buying  in  connection  with  others,  to 
ckrry  on  a  system  of  fraud,  it  is  not  a  trading  to  bring  him  within  the  bankrupt 
birs. 

ScarUttf  for  the  plaintiff,  then  elected  to  be 

Nonsuited. 

Scarlettj  for  the  plaintiff. 

MarryatU  and  Qumey^  for  the  defendant. 

[Attomies — James  Taylor\  and  Rogers  ^  Son.] 


GALE  V.  DALRYMPLE. 


"-    —J-—. •*'*'•"    •'^    pulling  uiu(   SM   ■•vitof   »uv   i#i«iMii«i  «««iiiiv»   lo^^vvoi  ;    na«  II  uv   iiioaiit  *v 

admit  that  all  was  proper  except  the  knocking  down,  and  to  proceed  for  that  only,  he 
should  have  new  assigned. 

Assault  and  false  imprisonment. 

The  defendant  pleaded,  1st,  the  general  issue— Not  guilty;  and  2d,  that  he 
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was  master  of  a  ship  called  the  VansUtart;  of  which  the  plaintiff  was  a 
mariner,  and  that  the  plaintiff  misconducted  himself,  and  was  riotous  and  drunk ; 
and  in  consequence,  he,  the  defendant,  caused  him  to  he  put  in  irons,  and  to  be 
moderately  chastised.  Replication,  that  the  defendant  committed  the  acts  com- 
plained of,  of  his  own  wrong,  and  without  the  causes  assigned. 
*3821  *^  addition  to  proof  of  putting  in  irons  and  flogging,  it  appeared  in 
-'  evidence,  that  the  defendant  knocked  tlie  plaintiflT  down  while  he  was 
in  a  boat  going  from  another  ship  to  his  own,  just  previous  to  the  imprisonment 
complained  of,  and  for  the  same  cause. 

Qumeyj  for  the  plaintiff,  submitted,  that  the  justification  did  not  go  to  that 
part  of  the  complaint. 

Abbott,  C.  J.  If  the  plaintiff  meant  to  acknowledge  that  the  whole  was 
proper  except  the  knocking  down  in  the  boat,  he  ought  to  have  new  assigned. 
The  justification  applies  to  the  whole. 

Verdict  for  the  defendant. 

G'timey,  and  E.  LaweSj  for  the  plaintiff. 

SearUSUf  and  /*•  Pollock,  for  the  defendant. 

[Attomies — Flower,  and  Crordon,'] 


HALL  et  al.,  Assignees  of  HARRIS,  a  Bankrupt,  v.  BARNARD,  et  al. 

The  Anigoees  of  a  bankrupt  ma^  maintain  trover  for  bills  of  exchange  sent  by  him  to  one 
of  hie  creditors  after  committing  an  act  of  bankruptcy,  though  he  being  a  bill-broker 
had  merely  lent  money  on  them,  and  had  not  either  discounted,  or  given  the  full  value 
for  them.  , 

Trover  to  recover  certain  Bills  of  Exchange. 

The  bankrupt  was  a  bill-broker,  and  the  defendants  were  bankers.  The 
bankrupt,  afler  he  had  committed  an  act  of  bankruptcy,  had  sent  these  bills  to 
the  defendants^  who  were  creditors ;  but  it  appeared,  that  the  bankrupt  had  only 
lent  money  on  some  of  the  bills,  and  had  not  either  discounted  or  paid 'the  full 
^ae  for  them. 

•3831       Marryattf  for  the  defendants,  contended,  that  these  were  *not  his 
^  property,  so  as  to  enable  the  assignees  to  maintain  trover  for  them. 

Abbott,  C.  J.  He  has  a  lien  on  them  to  a  certain  extent,  which  passes  to 
the  assignees,  and  enables  them  to  recover  the  bills  from  a  wrong  doer. 
Whether  they  can  keep  the  whole  amount,  is  quite  another  thing. 

Verdict  for  the  plaintiffs. 

The  Ailortuy  Generals  the  Common  Serjeant,  and  HoU,  for  the  plaintiffs. 

MarryaU,  for  the  defendants. 

[Attomies — Harlley,  and  ParnellJ] 

Trover  ia  maintainable  against  strangers  bv  a  person  who  has  only  a  special  property  in 
the  goods,  as  by  carriers  or  bailees,  Arnold  v,  Jeg^reson,  1  Ld.  Raym.  275;  or  by  the 
finder  of  a  jewel,  the  real  owner  being  unknown,  Amory  v.  DelamireSj  1  Sir.  505 ;  or  by  a 
penen  havmg  a  temporary  property  in  the  goods,  Rehert$  v.  Wyait,  2  Taunt.  268:  and  in 
TeMv.  F««,  7  Ter.  Rep.  396,  Lord  JTenyofi  lays  down,  that  a  special  property  in  the 
case  of  pereon^Vy  may  be  in  one,  as  in  the  instance  of  carriers,  while  the  absolute  right 
to  it  may  exist  in  another ;  when  a  competition  arises  between  those  two  persons,  the 
right  of  the  latter  must  prevail;  but  as  against  all  other  persons  a  special  property  is 
sufieieot.  lo  that  case,  an  uncertificated  bankrupt  had  brought  trover  for  goods  acquired 
by  him  since  hia  bankruptcy,  and  which  he  had  oeen  possessed  of  without  denial  of  his 
r  ^^  ^  Court  hield  the  action  to  be  maintaiaabie. 


32»  Hamono  r.  Holiday.    T.  T.  1824.         [♦384 

♦COURT  OF  COMMON  PLEAS. 

SITTINGS  AT   GUILDHALL,  IN   TRINITY   TERM,   1824. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


HAMOND  V.  HOLIDAY. 

If  the  duties  of  •  sworn  broker  are  executed  in  such  a  manner  that  no  benefit  results  from 
them,  he  is  not  entitled  to  recover  either  his  commission  or  evea  a  eompensattoa  for 
his  trouble. 

Assumpsit  by  the  plaintiff,  a  sworn  broker,  against  the  defendant,  a  pait 
owner  of  a  vessel  caUed  the  Traveller^  for  his  commission. 

The  plaintiff's  clerk  proved  that  he  saw  the  defendant  repeatedly  about 
getting  the  Traveller  chartered,  through  a  Mr.  Lancaster.  He  showed  the 
defendant  a  former  charter  party,  which  he  read,  and  the  defendant  said  he 
had  no  objection  to  go  on  the  same  terms,  but  he  would  see  the  plaintiff  on 
'Change  about  it.  The  defendant  signed  the  following  paper,  as  did  also  Mr. 
lAineaster, 

<*The  Traveller^  264  tons,  will  proceed  from  hence  to  Pemambuco  or  Bahioy 
both  or  either,  taking  out  goods  freight  free,  the  parties  paying  the  charges. 
To  sail  on  or  before  the  10th  of  MarchJ*^ 

The  witness  further  stated,  that  he  saw  the  defendant  afterwards,  and  asked 
liim  if  he  had  got  fixed,  and  he  said  **  yes  ;*'  upon  which  bills  were  printed. 
The  witness,  the  day  after  this  interview,  went  to  him,  and  asked  him,  why  he 
did  not  bring  the  papers  to  get  the  ship  entered?  He  said,  he  should  not  go, 
he  had  got  a  better  charter.  The  witness  told  him  he  had  signed  the  agree- 
ment.  He  replied  it  was  not  binding,  because  it  was  not  on  a  stamp.  The 
witness  saw  him  again  the  day  following,  and  on  his  saying  that  he  could  not 
go  unless  the  Consulage  was  *paid,  told  him  tliat  the  plaintiff  would  pay  r»3g5 
it  out  of  his  commission,  if  there  was  no  other  difficulty.  *^ 

Lancaster  was  then  called,  and  stated,  that  he  signed  the  memorandum  on 
the  faith  of  the  broker's  saying  that  the  other  terms  of  the  charter  party,  shown 
to  the  defendant,  would  be  complied  with ;  that  there  was  a  difference  between 
him  and  the  defendant  on  account  of  the  latter  refusing  to  pay  the  consular 
charges  on  the  home  cargo;  (the  witness  being  liable  to  pay  all  the  charges 
of  the  outward  cargo,  because  he  was  to  pay  no  freight;)  and  that  the 
defendant  denied  at  first  having  seen  the  charter  party  referred  to ;  but  after^ 
wards,  in  consequence  of  the  plaintiff's  assertion,  acknowledged  that  he  had 
seen  it.  ] 

Best,  C.  J.  How  can  we  judge  what  the  terms  are,  unless  from  the  signed 
paper;  and  it  is  there  stated,  **the  chaiges"  are  to  be  paid;  that  must  be,  ail 
the  charges. 

Pell^  Serjt.  The  paper  was  signed  after  the  view  of  the  charter  party. 
The  broker  showed  the  charter  party  to  the  defendant. 

Best,  C.  J.  The  broker  should  have  specified  it.  I  think  the  plaintiff  is 
entitled  to  nothing. 

PeU,  Seijt.    I  submit,  that  he  is  entitled  to  his  commission. 

Best,  C.  J.     No;  not  when  the  bargain  goes  off. 
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PtUj  Seijt.,  then  cited  the  case  of  Haines  v.  Brisk,  5  Taunt  521,t  on  the  * 
part  of  the  plaintiff. 

0^^^  *Bb8T,  C.  J.  That  is  a  very  different  case  from  the  present.  The 
-'  only  point  there  was,  whether  the  voyage  could  be  legalized.  In  this 
case,  the  defendant  says,  the  plaintiff  has  made  such  a  bungling  bargain,  that 
he  is  not  entitled  to  recover.  The  law,  as  it  relates  to  commission,  I  take  to 
be  this — a  man  must  complete  the  thing  required  of  him,  before  he  can  be 
entitled  to  charge  for  it:  but  although  he  does  not  do  the  whole,  yet  he  may 
be  entitled  to  remuneration  in  proportion  to  what  he  has  done. 

A  witness  then  proved,  that,  according  to  the  usages  of  trade,  when  a  memo- 
randum has  been  signed  by  the  charterer  and  ship-owner,  and  the  arrangement 
10  put  an  end  to  by  the  act  of  the  ship-owner,  the  broker  not  being  the  cause  in 
any  way  of  its  not  continuing,  the  broker  in  such  case  is  entitled  to  his  com- 
mission. But  this  witness  admitted,  on  cross-examination,  that,  in  order  to 
entitle  him,  it  is  necessary  that  the  spirit  of  the  charter  should  have  been 
actually  agreed  upon. 

Vaughan,  Serjt.,  for  the  defendant.  The  plaintiff  is  not  entitled  to  one 
farthing  from  the  defendant.  He  is  employed  by  Lotncasttr^  and  may  be 
entitled  to  something  from  him,  but  not  from  the  defendant. 

Lancaster  was  here  re-called,  and  said,  that  the  employment  was  as  much 
by  tbe  defendant  as  by  him;  but  that,  under  no  circumstances,  did  he  (Z^n- 
auter)  pay  commission. 

Vaugkan^  Serjt.     If  the  matter  had  been  fully  settled,  the  defendant  would 

*3ft71  ^  liable,  but  otherwise  the  ^plaintiff  is  entitled  to  nothing,  for  it  is 

^  upon  the  work  being  done  that  he  has  a  claim  to  be  paid.     The  paper 

signed  is  nothing  but  a  loose  memorandum,  which  ought  to  have  been  reduced 

into  an  intelligible  and  binding  document. 

Park,  J.  Certainly  tliere  is  some  evidence,  that,  tliough  a  ship  is  not  char- 
tered, yet,  if  the  ship-owner  be  entirely  in  fault,  commission  should  be  paid ; 
but  that  is  not  the  question  here.  It  would  be  absurd  to  give  a  commission  on 
15,000/.  or  16,000/.  for  doing  almost  nothing.  It  is  the  broker's  duty  to  draw 
up  die  bargain  intelligibly ;  and  if  he  does  not,  he  is  entitled  to  nothing.  I 
agree  with  Uie  law  laid  down  in  the  case  cited ;  there  the  contract  was  clear 
and  intelligible ;  and  the  broker  was  allowed  a  compensation,  he  having  done 
all  that  he  was  bound  to  do.  But  has  this  broker  done  all  that  he  was  bound 
to  do  ?  Is  this  an  intelligible  paper  ?  It  is  said  that  another  charter  party  was 
•howh  .o  the  defendant,  which  explains  it  This  is  not  the  way  in  which  busi- 
ness ought  to  be  done.  The  terms  should  be  put  down  intelligibly  by  the 
broker,  and  if  they  are  not,  his  charge  is  made  for  introducing  confusion,  and 
leading  the  parties  into  law-suits.  It  is  quite  clear,  that  no  charter  party  could 
have  been  made  out  from  tliis  paper.  If  the  defendant  has  received  advantage 
(rom  the  acts  of  the  broker,  then  the  verdict  should  be  for  the  plaintiff,  with 
proportionate  compensation ;  but  if  the  business  has  been  performed  in  so 
slovenly  a  manner,  that  no  advantage  has  been  derived  from  it,  then  the  verdict 
most  be  for  the  defendant 

Verdict  for  the  defendant 

PeU,  Serjt,  and  Campbell,  for  the  plaintiff. 

Faughan,  Seijt,  for  the  defendant 

[Attornies — •^.  MitcheU^  and  Reardon  fy  /}.] 

t  Reported  also  1  Marsh.  Rep.  191;  in  that  case  the  broker  had  obtained  the  voyage  ho 
vts  employed  to  procure  for  tbe  ship,  and  the  defence  was,  that  he  ou^ht  not  to  be  paid 
bis  commiBsion,  because  that  voyaee  would  be  illegal,  unless  certain  licenses  were 
obtained.  This  defence,  of  course,  did  not  a^ail  the  partv  anv  thing,  because  the  Court 
eoosidered  that  the  broker  had  done  all  that  be  was  employed  to  do,  and  was  entitled  to 
be  paid  for  his  services.    See  Moneypenny  v.  Hartland  i  Other$,  ante,  p.  352. 

IT 
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•SITTINGS  AT  GUILDHALL,  AFTER  TRINITY  TERM. 
BEFORE  LORD  CHIEF  JUSTICE  BEST. 


GALE  V.  WELLS. 

If  a  broker  makes  a  contract  with  the  defendant  for  the  purchase  ot  goods,  and  ddiftfn, 
by  mistake,  a  bought  note  to  each  party,  and  does  not  mention  his  principal's  (iht 
bu]rer*s)  name,  but  makes  a  proper  entry  of  it  in  his  book.  Held,  that  the  buyer  may 
maintain  an  action  for  the  breach  of  this  contract. 

A8BI7MP8IT  to  recover  damages  for  the  breach  of  the  following  contract. 

''London^  28th  October,  1823. 
**  Bought  of  Mr.  H.  Welh,  from  40  and  not  exceeding  50  tons  of  Cam-wood, 
at  12/.  per  ton  in  bond,  to  be  paid  for  at  the  landing  weight,  to  be  brought  in 
the  return  voyage  of  the  Hetty,    Memorandum — ^The  Betty  cleared  out  foi 
her  outward  voyage  on  the  26th  instant." 

A  broker  named  Hooper  was  called,  who  proved  that  he  made  the  contract 
on  the  behalf  of  the  plaintiff,  and  delivered  a  copy  of  that  produced  to  the 
defendant ;  that  he  wrote  the  contract  on  the  defendant's  counter,  on  two  half- 
sheets  of  paper,  and  left  one  with  the  plaintiff  as  he  went  home.  On  his  cross- 
examination,  he*  admitted,  that  he  did  not  mention  the  name  of  the  plaintiff  to 
the  defendant,  nor  could  he  positively  tell  whether  the  defendant  knew  that  he 
was  a  broker,  but  he  stated  that  veiy  few  bargains  (if  any)  of  such  a  descrip- 
tion, are  made  without  a  broker;  and  that,  from  the  circumstance  of  his  having 
left  the  note,  he  presumed  the  defendant  must  be  aware  of  the  capacity  in  whick 
he  acted. 

It  appeared  that  the  broker  delivered  bought  notes  to  both  plaintiff  and 
defendant,  and  he  could  not  account  for  his  having  done  so.  The  broker's 
book  was  produced,  in  which  was  an  entry  of  the  contract  on  the  day  on  which 
it  was  made ;  which  entry  was  in  the  proper  form. 

A  witness  proved  that  he  went  to  the  defendant,  and  showed  him  the  con- 
tract, required  him  to  fulfil  it,  and  ^tendered  him  the  price  of  40  tons  at   r^ogo 
12/.  per  ton,  minus  the  discount;  on  which  the  defendant  said,  that  he   *- 
knew  nothing  about  it. 

The  captain  of  the  Hetly  was  called,  and  proved  that  he  brought  home  only 
19  tons  of  Cam-wood;  that  he  had  stowage  for  more,  and  had  no  doubt  he 
could  have  got  more  by  paying  a  higher  price. 

A  letter,  dated  the  19th  November,  1822,  written  by  the  defendant  to  the 
Captain,  was  read.  It  stated  that  he  left  it  to  the  option  of  the  Captain  to  do 
as  he  pleased  about  the  quantity  of  each  article  he  was  to  bring,  according  as 
he  might  find  it  likely  to  be  profitable.  It  contained  also  this  observation*  **  I 
told  you  I  could  make  a  certainty  of  10/.  a  ton  for  Cam- wood." 

ffilde,  Serjt.,  for  the  defendant.  The  contract  left  with  my  client  is  that  by 
which  he  is  to  be  bound,  and  that  is  only  a  contract  between  Hooper  and  the 
defendant ;  and  it  is  not  competent  to  Hooper,  by  delivering  a  paper  to  some 
one  else,  to  introduce  a  new  person,  that  he  himself  may  be  a  witness  instead 
of  a  plaintiff.  The  contract  delivered  to  the  defendant  is  not  as  it  ought  to  be, 
a  sold  note—"  Sold  for  you  to  Mr.  Ca/e,"  but  it  is  "  Bought  of  Mr.  H.  WeiU.'* 
This  would  have  been  the  form  of  the  contract,  if  the  sale  were  to  Hooper 
personally ;  and  he  cannot,  under  such  circumstances,  be  received  here  to  aiake 
out  a  case  by  his  testimony.     There  is  no  contract  between  the  plaintiff  and 
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defendant.  There  is  no  demand  of  commission  at  the  time  of  making  the  con- 
tract, nor  till  after  the  bringing  of  the  action.  He  cited  the  case  of  Champion 
T.  Plummer,  1  N.  R.  252  *  and  called  a  person*  who  proved  that  the  Cam- 
wood was  sold  at  15/.  per  ton ;  but  he  admitted,  on  his  cross-examination,  that 
it  was  damaged  by  some  palm-oil  brought  over  with  it ;  and  it  appeared,  from 
the  evidence  of  one  of  the  plaintiff's  witnesses,  that  good  marketable  Cam- 
wood sold,  at  the  time  when  this  should  have  been  delivered,  for  16/.  a  ton. 
94gQ1  *BEarr,  C.  J.  It  appears  to  me,  that  the  plaintiff  is  entitled  to  4/.  per 
-'  ton,  being  the  difference  of  price  on  40  tons.  I  am  of  opinion  (but 
that  is  rather  matter  of  fact  for  the  Jury)  that  the  delivery  of  the  note  intimated 
that  the  defendant  was  dealing  with  a  broker,  who  must  be  taken  to  have  been 
acting  for  some  principal,  because  a  broker  cannot,  without  violating  his  oath 
and  me  law,  act  in  any  other  capacity.  If  the  defendant  doubted  whether  he 
was  dealing  with  a  broker,  he  ought  to  have  asked  the  question.  There  is  no 
objection,  in  point  of  law,  to  the  broker's  concealing  the  principal's  name.  I 
am  also  of  opinion,  that  the  circumstance  of  both  being  bought  notes  does  not 
vacate  the  contract.  The  note  is  a  proper  note,  it  is  *<  Bought  of  you."  But 
it  is  said,  this  is  a  fraud  upon  the  defendant  The  broker  is  directed  by  law  to 
keep  a  book,  and  make  entries  day  by  day.  We  have  the  book  here,  which 
is  free  from  the  error  spoken  of.  The  broker  swears  the  entry  was  made  on 
the  day  when  the  transaction  took  place.  The  broker  swears  he  made  a  con- 
tract on  the  28th  of  November,  which  has  been  clearly  broken.  The  case  of 
(tampion  v.  Plummer  decides  that,  where  the  contract  is  with  principals,  both 
nrost  sign,  and  it  is  said  the  defendant  refused  to  sign.  But  such  is  not  the 
nature  of  the  transaction.  The  words  of  the  contract  show  that  it  was  final 
and  binding.  The  defendant  should  have  returned  the  paper,  if  he  meant  to 
insist  upon  its  being  of  no  effect,  but  he  does  not  do  so :  and  the  letter  to  the 
Captain  is  consistent  with  the  fact  of  a  bargain  having  been  made.  With 
respect  to  the  quantity,  my  construction  of  the  contract  is,  that  the  defendant 
was  bound  to  get  Cam-wood  to  the  extent  of  40  or  50  tons,  if  he  could,  what* 
ever  the  price  might  be,  because  he  takes  the  chance  of  that,  and  the  Captain 
proves  tl^t  more  might  have  been  obtained.  I  think  the  defendant  must  be 
held  to  be  liable  to  the  extent  of  40  tons.  And  then,  with  respect  to  the  price, 
the  wood  brought  over  actually  sold  at  15/.  per  ton ;  but  it  appears  that  it  was 
*3911  m^^^^  ^y  P^liO'Oil  brought  over  with  *it;  and  it  is  in  evidence  that 
^  good  marketable  Cam-wood  sold  at  the  time  for  16/.  I  am,  therefore, 
of  opinion,  that  the  plaintiff  is  entitled  to  recover  at  the  rate  of  16/.,  for  it  is 
the  defendant's  duty  to  show  that  the  damage  was  not  occasioned  by  his  fault. 

During  the  deliberation  of  the  jury,  TFude,  Serjt.,  tendered  a  bill  of  excep- 
tions, and  made  the  three  following  points : 

lit.  That  the  contract  by  which  the  defendant  was  bound  was  that  delivered 
to  him,  which  was  a  contract  between  him  and  Hooper^  and  that  it  was  not 
competent  to  vary  it  by  introducing  Gale. 

id.  That  there  was  no  evidence  to  be  left  to  the  jury  to  say  whether  the 
defendant  knew  that  Hooper  was  acting  as  a  broker.     And 

Zd,  That  there  was  no  claim  in  the  declaration  for  these  differences  of  price ; . 
for  it  only  stated  that  the  defendant  sold  certain  Cam-wood  which  he  refused 
to  deliver. 

Verdict  for  the  plaintiff — ^Damages,  160Z. 

Faughanf  Serjt.,  and  Abraham,  for  the  plaintiff. 

WUde^  Serjt.,  for  the  defendant. 

[Attomies — Brooking,  and  Smith. "] 


The  caie  of  Ckampum  ^  Another  v.  Flummer,  1  N.  R.  252,  was  an  action  lor  not 
-•'-    •  '  •     '       1  . .     -.      '  *    '^  '  the  defendant;  the  bargain  wma 

memorandum  was  made  by  tba 


A  us  case  oi  unampwn  t^Ano^nery.  x^iummer,  i   x^.  j 
Slivering  a  quantity  of  treacle,  bought  by  the  plaintiff  of  the  defendant ;  the  bargain  waa 
Bads  by  the  plaintiff's  clerk  with  tne  defendant,  and  a 
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pltintiff*B  derk,  yii.,  '*  Bought  of  W.  Plmwmer,  20  pmichesiM  of  treacle,  S7f.,  to  bo 
delivered  by  lOtb  of  December. 

(Signed)  "  W,  Plummer," 

It  was  objected  that  this  was  not  a  sufficient  note  or  nemorandoin  within  the  statute  of 
frauds,  as  it  was  not  signed  by  the  purchaser ;  and  the  Court  of  Common  Pleas  held  that 
this  was  not  a  sufficient  memorandum  of  a  contract,  as  it  did  not  state  who  were  the 
contracting  parties,  and  would  prove  a  sale  to  any  other  person  as  well  as  the  plaint ifis. 
The  case  of  Heymmn  ▼.  Neale,  2  Camp.  337,  decides,  that  where  the  broker  wai 
*agent  for  both  parties,  the  entry  made  hj  the  broker  in  his  book,  signed  by  him,  r^^M 
is  the  binding  contract ;  and  is  equally  bindin||[,  whether  he  sends  bought  and  sold  ^ 
notes  to  his  employers  or  not;  such  notes  being  merely  to  apprise  the  parties  of  the 
terms  of  the  contract  so  made.  But  the  case  of  Wright  ▼.  Dannak^  2  Camp.  203,  decides, 
that  the  agent  of  a  party  must  be  a  third  peraon,  and  that  one  contracting  party  cannot 
sign  the  contract  as  agent  for  the  other.  In  Thomt&m  <(•  Otkera  t.  Kempeter^  5  Taunt 
786,  it  was  held,  that,  if  a  broker,  who  is  agent  for  both  parties,  delivers  to  them  notei 
describing  the  goods  differently,  no  contract  arises.  And  in  Powell  v.  Dtoef ,  15  Eaai, 
29,  it  was  held,  that  if  the  broker  makes  a  material  alteration  in  the  sale  note  given  to 
one  party,  after  he  has  delivered  the  other  sale  note  to  the  other,  the  partjr  who  procured 
his  sale  note  to  be  so  altered,  cannot  sue  on  the  contract  evidenced  by  it.  In  Hodgemn 
V.  Damee^  2  Camp.  530,  it  was  held,  that  the  custom  in  the  city  of  London^  that,  if  t 
broker  sold  goods  to  be  paid  by  a  bill  of  exchange,  the  vendor  had  a  right,  within  a  reason* 
able  time,  to  annul  the  contract,  if  not  satisfied  of  the  buyer's  sufficiency,  was  reasonable 
and  valid  ;  but  that  the  vendor  must  intimate  his  dissept  as  soon  as  he  hss  an  opportunity 
of  inquiring  into  the  aolvency  of  the  purchaser ;  and  five  days  was  considered  too  long  for 
that  purpose. 


SEWELL  V.  CORP. 

The  certificate  of  the  Veterinary  College,  that  the  plaintiff  had  attended  lectures  there,  is 
not  admissible  in  evidence,  as  not  coming  from  a  body  known  to  the  law.  If  there  is 
a  general  usage  applicable  to  a  particular  trade  or  profession ;  persons  employing  one 
in  such  trade  or  profession  will  be  taken  to  have  dealt  with  him,  according  to  that  usage ; 
but  a  usage  for  a  veterinary  surgeon  to  charge  for  his  attendances,  when  there  was  not 
much  medicine  required,  is  too  uncertain. 

Assumpsit,  by  a  veterinary  surgeon,  for  attendance  and  medicines  fiimiahed 
to  the  defendant's  horse. 

A  certificate  of  the  plaintiff's  having  attended  lectures  at  the  Veterinary 
College,  signed  by  Mr.  Coleman^  the  professor  there,  and  several  others,  was 
tendered  in  evidence  on  the  part  of  the  plaintifiT. 

Best,  C.  J.,  refused  to  receive  it,  on  the  ground,  that  it  did  not  come  from 
any  public  body  known  to  the  law. 

Mr.  Coleman  was  called  as  a  witness,  and  asked  by  the  plaintifif's  counsel, 
whether,  to  his  knowledge,  it  was  the  ^custom  to  pay  veterinary  sur-  r^ogo 
geons  for  attendance  as  well  as  medicines  ?  ^ 

Vaughan,  Serjt.,  objected.     There  can  be  no  custom;  this  is  all  modem. 

Best,  C.  J.  They  do  not  mean  a  custom  whereof  the  memory  of  man 
runneth  not  to  the  contrary ;  but  if  there  is  a  general  usage  applicable  to  a 
particular  profession,  parties  employing  an  individual  in  that  profession  are 
supposed  to  deal  with  him  according  to  that  usage.  You  may  cross-examine 
as  to  the  extent  of  the  usage.  With  respect  to  veterinary  surgeons,  I  know  of 
no. law  that  applies  to  them  particularly.  If  there  is  no  contract,  they  must  go 
on  a  quantum  meruit.  There  is  a  usage  for  a  broker  to  have  commission.  If 
there  is  a  usage  here,  it  is  evidence  to  regulate  the  claim.  I  see  no  objection 
to  the  general  question  as  proposed. 

Mr.  Coleman  then  stated  that  the  general  rule  was,  to  charge  for  attendance, 
when  there  was  not  much  medicine  required. 

Best,  C.  J.     Such  an  usage  as  this  is  too  uncertain. 

The  plaintifiT  then  went  on  a  qtiantum  meruit^  and  proved  several  attend- 
ances. 
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Faughait  Serjt,  contended,  that  by  analogy  to  the  caae  of  apothecaries,  the 
JQiT  coold  not  legally  give  any  thing  for  attendances. 

The  sum  of  1/.  12«.  6<f,  for  the  medicines  furnished,  had  been  paid  ipto 
Court. 

*a04l      Best,  C.  J.,  left  it  to  the  jury  to  say,  whether  that  *sum  was  or  was 
•^  not  sufficient  for  the  plaintiff's  services  and  medicines. 

Verdict  for  the  plaintiff — Damages,  178.  M* 
Pdl^  Seijt.,  for  the  plaintiff. 
Vaughan^  Serjt.,  for  the  defendant. 

[Attomies—  TTiomson^  and  Afar«on.] 

See  Wood  v.  Wood^  ante,  page  59. 


BOWEN  V.  PARRY  et  al. 

In  iMtnlt,  where  there  is  •  justification  of  molliter  manuM  to  all  the  counts  in  the  declara- 
tion, the  plaintiff  cannot  be  admitted  to  prove  excess,  unless  he  has  new  assigned : 
otlierwiae,  where  there  is  a  justification  pleaded  to  one  count,  and  the  general  issue  to 
aoother:  and  the  words  in  the  plea  of  molliter  manuM,  "as  was  lawfiil  for  the  cause 
aforesaid,"  do  not  allow  the  plaintiff  to  recover  on  the  general  replication,  on  the  ground 
of  excess  in  the  defendant. 

Action  for  an  assault  against  three  defendants.  Pleas — ^the  general  issue; 
snd  a  justification,  of  ^tnoUiter  memus;*^  the  plaintiff  having  misconducted 
himself  in  the  house  of  the  defendant  Parry^  and  the  other  defendants  being 
his  servants,  acting  under  his  authority. 

The  justification  was  to  all  the  counts :  Replication — Dt  injuria. 

The  defendant  having  made  out  the  justification,  the  plaintiff  was  proceeding 
to  prove  excess. 

Vaughan^  Serjt.,  for  the  defendant,  submitted,  that  this  could  not  be  done, 
&ere  not  being  any  new  assignment. 

Pe//,  Serjt.,  for  the  plaintiff,  observed,  that  that  was  by  no  means  clear. 
Doubts  had  been  entertained  by  many  in  the  profession,  on  account  of  the 
words  used  in  the  justification:  viz.— ^*  As  was  lawful  for  tiie  cause  aforesaid.*' 
^ad"!  *BssT,  G.  J.  I  take  the  rule  to  be  this:  If  there  are  two  counts  in 
^  the  declaration,  and  to  one  there  is  a  justification,  and  to  the  other  the 
general  issue,  a  new  assignment  is  not  necessary;  but,  in  this  case,  the  justifi- 
cation applies  to  every  count,  therefore  I  think  a  new  assignment  is  necessary. 
I  shoidd  have  no  objection  to  the  question  being  discussed  in  the  Court  above ; 
bnt  I  do  not  think  that  the  words  quoted  let  the  party  in  to  rely  on  excess, 
without  a  new  assignment.  I  remember,  in  a  case  at  Chelmsford,  I  had  con- 
siderable doubt  about  this  same  point,  and  I  then  gave  my  opinion  as  I  do  now, 
and  I  am  strengthened  in  that  opinion,  by  finding  that  there  was  no  motion 
afterwards  on  the  subject 

Verdict  for  (he  defendant. 

Pea,  Serjt.,  and  F.  Pollock,  for  the  plaintiff. 

Vaughmty  Serjt.,  and  Wilde,  for  the  defendant. 

[Attomies — (hay,  and  Brough.l 

^  K  there  have  been  two  asfanlta,  and  one  he  justifiable,  and  the  other  not,  li  a  juatifica* 
tioo  b  pleaded,  the  plaintiff  ahoald  new  aoaign;  but  if  there  were  two  such  assaults,  tod 
T(d.  Xn.— 30  17  2 
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thero  be  two  cotintB  in  the  declaration,  and  to  both  the  general  issue  is  pleaded,  and  tin 
justification  to  the  firat  count  only,  the  plaintiff  need  not  new  asaign,  to  go  into  the 
assault  in  the  second  count.  AtkinMon  v.  MattetoHt  2  T.  R.  177.  Aod  in  Bamei  v.  Hunt,  11 
£a.  451,  where  the  plaintiff  declared  for  seyeral  trespasses  committed  on  several  davs,  aod 
the  defendant  pleaded  a  license,  the  plaintiff  replied  de  iniuria;  it  was  held,  that  the  defend* 
ant  must  show  a  license  for  each  act  of  trespass  proven  by  the  plaintiff,  and  the  plaintiff 
need  not  new  aaaign,  though  the  defendant  could  prove  a  license  for  the  trespasses  eom* 
milted  on  some  of  the  days. 


•SITTINGS  AT  WESTMINSTER,  AFTER  TRINITY  TERM.  [*396 
BEFORE  LORD  CHIEF  JUSTICE  BE8T. 


WICKES  V.  GOGERLY. 

A  security  given  in  lien  of  a  former  securitv,  which  was  tainted  by  usury,  is  void ;  unless 
in  the  second  security,  a  deduction  is  mane  of  all  sums  paid  usuriously,  under  the  formet 
security. 

This  was  an  action  to  recover  certain  instalments  due  on  an  agreement.  The 
defence  was  usury. 

The  agreement  was  dated  the  12th  of  iK/ay,  1821.  It  recited  a  warrant  o( 
attorney,  executed  by  the  defendant,  and  a  discharge  under  the  InsoIreDt 
Debtor's  Act,  and  a  subsequent  agreement  to  pay  by  instalments  a  sum  of  110/. 
for  principal  and  interest  mentioned  in  the  schedule. 

Pell,  Serjt.,  for  the  defence,  called  a  Mr.  Taylor,  an  attorney,  who  said,  that, 
early  in  the  year  1818,  the  defendant  was  indebted  to  him  in  upwards  of  lOOl, 
which  he  was  desirous  of  getting  paid  ;  and,  in  consequence,  Wickes,  the  plain- 
tiff, was  applied  to,  and  agreed  to  lend  the  defendant  100/.,  for  which  he  was  to 
receive  5/.  for  three  months.  Taylor  was  the  defendant's  attorney,  and  an 
account  delivered  by  him  to  the  defendant  was  read,  in  which  were  two  items 
clearly  showing  a  payment  on  behalf  of  defendant  to  plaintiff*  in  the  latter  part 
of  1818,  and  the  beginning  of  1819,  at  the  rate  of  10/.  per  cent,  per  annum,  A 
letter,  also  in  the  handwriting  of  the  plaintiff,  dated  27th  of  August,  1820,  was 
put  in  and  read.  It  mentioned  more  than  5/.  per  cent,  interest,  but  required, 
as  a  security,  a  policy  of  insurance  on  the  life  of  the  defendant:  and  certain 
bills  of  exchange  were  put  in  evidence  to  identify  the  security  sued  on,  with 
the  original  transaction. 

The  witness  Taylor,  on  his  cross-examination,  stated,  that  when  the  letter 
of  the  27th  of  August  was  sent,  the  transaction  was  considered  an  annuity 
transaction,  and  a  deed  had  actually  been  prepared  and  engrossed  by  defend- 
ant's own  son,  which,  however,  defendant  refused  to  ^execute.  But  he  r»^g« 
could  not  take  upon  himself  to  say,  that  before  the  first  payment  it  ^ 
was  considered  an  annuity  transaction. 

Vaughan,  Serjt.,  for  the  plaintiff.  There  is  no  usury  made  out.  This  is 
an  imputation  not  to  be  cast  by  conjecture ;  there  must  be  clear  and  satisfac- 
tory evidence  on  the  subject  The  circumstance  of  the  letters  requiring  a 
policy  on  the  life,  shows  diat  it  was  an  annuity  transaction.  The  plaintiff  i» 
not  seekmg  to  recover  on  the  original  security,  but  stands  on  a  fresh  agreement : 
and  he  cited  the  case  of  Barnes  v.  Hedley,  2  Taunt,  184. 
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Bk8t,  C.  J.  The  plaintiff's  letter  confirms  the  testimony  of  Taylor^  and 
there  is  no  douht  the  transaction  originated  in  usury.  Then  comes  the  ques- 
tion, whether  the  original  usury  taints  this  agreement?  To  make  it  do  so,  it 
must  appear  that  this  is  a  substituted  security  for  the  prior:  the  recital  in  ^e 
agreement  of  what  took  place  in  1818*  shows  this  clearly.  I  quite  affree  with 
the  doctrine  to  be  found  in  the  case  of  Barnes  ▼.  Hedley;  and  I  wisn  I  could 
apply  it  to  this  case.  If  this  security  is  a  substituted  security,  and  stands  for 
asoiy,  it  is  void.  In  this  case  there  is  no  purging  of  the  transaction,  as  there 
was  m  Barnes  v.  Hedley  A  To  bring  it  within  that  case,  a  deduction  should 
hare  been  made  from  the  sum  mentioned  in  the  agreement,  of  such  part  of  it 
as  woald  refund  the  sum  which  was  paid  for  usurious  interest.  It  appears 
from  the  bills,  to  be  the  same  security,  and  from  the  evidence  of  the  witness 
and  the  plaintiff's  letter,  it  is  clear  that  usurious  interest  was  taken,  which  has 
not  been  deducted.  With  respect  to  the  draft  of  the  annuity  deed,  said  to  have 
*3981  ^'^  prepared,  it  is  quite  absurd  to  talk  of  *it,  for  we  are  not  to  consi- 
*  der  what  the  parties  intended  to  do,  but  what  they  really  did. 

Verdict  for  the  defendant 

Vaughan^  Serjt.,  and  Chitty^  for  the  plaintiff. 

i'd/,  Serjt.,  for  the  defendant. 

[Attomies — R.  HUU  and  DamsonJ] 

t  Tlie  cue  of  Bamea  v.  Bedlev,  2  Taunt.  184,  decides  that  after  uBuriena  securities 
girenfor  a  loan  have  been^  destroy ea  by  mutual  consent,  a  promise  by  the  borrower  t3  repay 
tlie  priflcipal  and  legal  interest  is  binding. 


HASLAM,  Administrator  of  PLAISTOW,  v.  DIG6LES. 

If  a  bond  to  secure  an  annuity,  contain  a  recital  of  tho  payment  of  the  consideration,  and 
the  annoity  has  been  paid  for  several  years,  the  actual  payment  of  the  consideration 
will  be  presumed,  though  there  be  no  receipt  indorsed,  and  though  the  subscribing  wit- 
oess  have  no  recollection  of  the  subject. 

Debt  on  a  bond  for  securing  the  payment  of  an  annuity. 

The  only  disputed  point  in  the  case  was,  the  payment  of  the  consideration 
The  bond  was  executed  in  1801. 

The  execution  was  proved  by  the  attesting  witness,  an  attorney ;  who,  on 
being  questioned  on  the  part  of  the  plaintiff,  as  to  the  payment  of  the  conside- 
ration, said,  that  he  had  no  distinct  recollection  at  such  a  distance  of  time, 
whether  it  was  paid  in  his  presence  or  not,  but  he  had  no  doubt  of  its  having 
been  paid.  He  also  stated,  in  answer  to  questions  put  by  the  defendant's 
counsel,  that,  with  respect  to  common  bonds,  it  was  not  usual  to  put  a  receipt 
i4>r  the  consideration  on  the  back ;  but  admitted,  that  he  was  not  very  well 
acquainted  with  the  practice,  as  to  annuity  bonds. 

The  death  of  the  grantee  in  1820,  and  the  payment  of  the  annuity  for  a  con- 
siderable period,  were  proved. 

The  bond  recited  the  payment  of  the  consideration. 

Vaughan^  Serjt.,  for  the  defence,  submitted  that  there  ought  to  be  distinct 
proof  of  the  actual  payment  of  the  money. 

Toddy y  Serjt.,  for  the  plaintiff,  contended,  that  the  circumstance  of  the 

*3991  ^^^^^^^'^  having  been  regularly  paid  *for  so  long  a  period  of  time,  was 

1  sufficient  evidence  that  the  consideration  had  been  paid.     He  cited  the 
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eases  of  Pool  v.  Cabanes,  8  T.  R.  328,  and  Ex  parte  MaxuxU^  2  East,  85; 
and  ai^ed  that  the  principles  laid  down  by  Lord  Kbnton,  in  the  latter  cue, 
were  decisive  upon  the  point  in  dispute  in  this ;  and  that  much  mischief  would 
result  to  society  if  it  were  allowed,  at  such  a  distance  of  time,  to  rip  up  soch 
transactions. 

Best,  C.  J.  I  have  no  difficulty  in  telling  the  jury,  that  there  is  aboiidant 
evidence,  from  which  they  may  presume  the  payment  of  the  consideration. 
The  attesting  witness  saying  he  has  no  doubt  that  it  was  paid,  is  certainly  not 
evidence ;  but  there  is  evidence  of  the  payment  of  the  annuity  for  a  considera* 
ble  time,  and  it  cannot  be  reasonably  supposed,  that  the  anuuity  would  have 
been  paid  for  so  long  a  time,  if  the  consideration  had  not  been  received.  The 
party,  by  each  succeeding  payment,  has  been  giving  evidence  against  hime^. 
it  is  said,  by  the  counsel  lor  the  defendant,  that  there  should  have  been  a  receipt 
for  the  consideration,  indorsed  on  the  bond.  But  it  is  not  usual  to  indorse  such 
receipt,  except  on  deeds,  and  even  there  it  is  not  necessary,  if  the  deeds  recite 
the  payment.  There  is  a  recital  of  such  payment  in  this  bond,  and  the  fact 
of  its  having  taken  place  is  confirmed  by  the  continued  payments  of  the  annuity, 
from  the  time  when  it  was  granted,  in  1801,  up  to  nearly  the  present  time.  1 
am  therefore  of  opinion,  that  the  verdict  should  be  for  the  plaintiff. 

Verdict  for  the  plaintiff. 
^Taddy^  Serjt.,  and  PlcUU  for  the  plaintiff.  r«IQQ 

Vaughan^  Seijt.,  for  the  defendant  *- 

[Attomies-— Z>reto  ^  Son^  and  Rogers  ^  SonJ] 

In  the  case  of  Poole  y.  Cabanett  the  grantee  of  an  annuity  having  paid  it  without  objec- 
tion, during  the  lifetime  of  the  person  who  negotiated  it  for  the  grantee,  the  Court  woaM 
not  set  the  annuity  deeds  aside,  on  a  representation  of  facts  that  could  only  be  answered 
by  such  deceased  asent.  In  Ex  parte  Juazwell,  the  Court  would  not  allow  an  annuity  to 
be  impeached,  (on  the  ground  of  a  supposed  defect  of  consideration,)  ten  years  after  it  hid 
been  granted,  and  six  years  after  the  death  of  the  grantee ;  and  Lord  Kenyon  obseryed, 
that  it  was  a  circumstsnce  worthy  of  notice,  that  the  period  fixed  by  the  statute  of  limita- 
tions for  claims  affecting  personal  property,  had  run  out,  without  any  attempt  ^^  impeacii 
the  transaction. 


SOAMES,  Assignee  of  BAKER,  v.  WATTS. 

In  trover  by  the  assignees  of  a  bankrupt,  to  recover  property  in  his  order  and  dispositioD 
at  the  time  of  ihe  set  of  bankruptcy,  no  demand  and  refusal  are  necessary. 

An  act  of  bankruptcy  is  committed  by  lying  in  prison  for  two  months,  though  the  party 
have  the  benefit  of  day  rules  during  that  period. 

Trovkr  brought  by  the  assignee  of  a  bankrupt,  named  Baker,  to  recover  cer- 
tain  property  from  tlie  defendant,  (who  claimed  it  under  an  execution  put  in 
before  an  act  of  bankruptcy.)  on  the  authority  of  the  statute,  21  James  1,  c.  19, 
«.  11 ;  the  assignee  contending  that  the  property  in  question  was  property  of 
which  the  bankrupt  was  the  visible  owner  at  the  time  of  the  act  of  bankruptcy. 

The  act  of  bankruptcy  consisted  of  a  lying  in  prison  for  two  months ;  but 
it  appeared,  that  once,  during  that  period,  the  bankrupt  was  seen  at  his  own 
■hop. 

Pellet  Seijt.,  for  the  defendant,  went  first  for  a  nonsuit,  contending  that  trottt 
could  not  be  maintained,  without  a  demand  and  refusal  of  the  property.    He 
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*40I1  ^^^  Nixon  Y,  JefMnif  2  H.  B.  135,t  obsenringt  that  there  was  no  *dis« 
•'  tinetion  between  diat  case  and  the  preaentt  as  3ie  transfer  in  both  cases 
was  lawful  at  the  time ;  and  the  very  reason  why  a  demand  is  necessary,  is, 
because  it  is  notice  that  keeping  the  goods  is  unlawful. 

f^ide^  Seijt.,  eanirtL  The  statute  of  21  James  1st,  provides,  that  goods 
found  in  the  possession  of  the  bankmpt,  as  the  visible  owner,  at  the  time  of  the 
act  of  bankruptcy,  shall  become  the  property  of  the  assignees,  and  be  distri- 
bated  for  the  benefit  of  the  creditors.  The  case  died  is  the  ease  of  a  contract, 
which  the  vmgoeeB  might  either  affirm  or  disaffirm ;  but  here  there  is  nothing 
to  defeat 

F.  Pollock^  on  the  same  side.  The  question  here  is,  whether  there  be  any 
evidence  of  conversion.  I  contend,  that  there  is.  At  this  moment  persons  aie 
carrying  on  the  business,  and  in  possession  of  the  goods. 

Best,  C.  J.  It  does  not  appear  that  they  are  the  same  goods,  transferred  to 
other  persons. 

fnldef  Serjt,  then  showed,  by  the  evidence  of  one  of  the  purchasers,  that 
the  goods  were  the  same  goods. 

Best,  C.  J.  I  am  of  opinion,  that,  in  this  case,  no  demand  and  refusal  will 
be  necessary.  The  case  cited  stands  on  its  own  peculiar  circumstances.  The 
principle  of  that  case  is,  that  there  was  a  contract,  which  might  be  affirmed  or 
disaffirmed.     But,  I  will  give  you  liberty  to  move  on  the  subject. 

Pe//,  Serjt,  then  contended,  that  the  act  of  bankruptcy  was  not  proved,  ina»* 
much  as  it  appeared,  that  the  bankrupt  was  not  within  the  walls  of  the  prison 
during  the  whole  of  the  time,  as  required  by  the  statute,  21  James  1,  c.  19, ».  2. 
M021  *Bbst,  C.  J.,  held,  that  the  act  of  bankruptcy  was  complete,  notwith- 
■■  standing  the  party  was  seen  once  at  his  own  shop  during  the  two 
months,  observing,  that  the  principle  of  the  act  was,  that  it  is  evidence  of  insol- 
vency, if  a  man  lies  two  months  in  prison  without  being  able  to  get  bail ;  and, 
that  when  he  is  not  actually  within  iie  walls  of  the  prison,  he  is  either  attended 
by  an  officer,  or  on  security  for  the  day,  and  bound  to  return  in  the  evening.^ 

ffilde^  Seijt.,  mentioned,  that  Abbott^  C.  J.,  had  lately  decided  in  a  similar 
manner  in  the  King's  Bench,  in  the  case  of  Sanderson  v.  Gray, 

Verdict  for  the  plaintiff — Damages,  450/. 

WUdt,  Seijt.,  F.  Pollock^  and  WlgfUman^  for  the  plaintiff. 

PtU^  and  Bosanquet^  Serjts.,  and  Comyn^  for  the  defendants. 

[Attomies — Mayhew^  and  WhecUstone,'] 

t  In  I^tJoH  V.  JenJtim,  the  Coart  held,  that  a  demand  and  refusal  were  necessary  to  sup- 
port trntr  by  assignees,  for  goods  sold  by  the  bankrupt  collosively,  and  in  contemplation 
of  his  bankruptcy. 

I  In  the  case  of  Stevmt  v.  Jaekton  ^  Another,  4  Campbell,  164,  where  a  SherifT's 
officer,  on  the  27th  of  Augutt,  1814,  arrested  a  man  who  was  lying  sick  in  bed,  and  suf- 
fered him  to  remain  at  his  own  house,  in  the  custody  of  a  follower,  not  named  in  the  war- 
not,  till  be  was  sufficiently  recovered,  and  then  removed  him  to  prison,  where  he  remained 
ti'il  the  28ih  of  October;  6ibb$,  C.  J.,  held,  that  it  was  a  sufficient  lying  in  prison  two 
taonths  after  the  arrest,  to  constitute  an  act  of  bankruptcy.  The  months  are  lunar  months, 
*od  the  day  of  the  arrest  is  tp  be  considered  as  one  day  of  the  number ;  unless  the  party  is 
Mbseqaently  bailed ;  and  then  the  time  is  to  be  reckoned  only  from  his  return  to  custody. 
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*S1  AFFORD  et  al.,  Assignees  of  CLARK*  Jr.,  a  Bankrupt,  v.  CLARK,  Sen. 

If  asfligneei  of  •  banknipt  have  brought  an  action,  and  have  attempted  to  prove  ooe  item 
of  their  demand,  and  fail,  because  they  could  not  prove  an  act  of  bankruptcy  sofficieDtlj 
earlv,  they  cannot  bring  another  action  for  that  claim  which  they  could  not  before  sac- 
eeea  in.  And  the  record  in  the  former  action  is  evidence  in  the  second  action,  withoat 
being  pleaded,  thoush  not  conclusive  as  an  estoppel. 

An  admission  by  a  defendant  that  he  has  received  90s.  from  a  banknipt,  after  act  of  bank' 
ruptcy,  will  not  support  the  count  on  an  account  stated  with  the  assigneef. 

This  was  an  action  of  assumpsit.  The  declaration  consisted  of  seven  counts. 
The  Ist  and  2d  were  for  goods  sold ;  the  3d,  for  money  lent ;  the  4th,  for  money 
paid ;  the  5th,  for  money  had  and  received  to  the  bankrupt's  use ;  the  6th,  on 
an  account  stated  with  Uie  bankrupt ;  and  the  7th,  on  an  account  stated  with 
the  assignees. 

A  sum  of  6/.  had  been  paid  into  Court  on  the  1st,  2d,  and  5th  counts. 

The  plaintifTs  demand  was  for  the  amount  of  two  bills  of  exchange,  which 
the  defendant  got  into  his  possession  af\er  the  commission  of  an  act  of  bank* 
ruptcy  by  the  bankrupt,  his  son,  as  well  as  for  the  sum  of  30s.,  which  he 
received  from  his  son,  also  after  the  act  of  bankruptcy.  The  case  was  made 
out  by  proof  of  an  admission  made  by  the  defendant,  to  a  person  who  called 
upon  him  on  behalf  of  the  assignees,  that  he  had  received  the  bills  and  the  30i. 
from  the  bankrupt,  after  act  of  bankruptcy. 

VaugJiarif  Seijt.,  for  the  defendant,  contended,  that  the  5f.  paid  into  Court, 
applied  to  the  demand  of  30<.  With  respect  to  the  bills  of  exchange,  he  set 
up  as  a  defence,  that  they  had  been  the  subject  of  an  action  of  trover  between  the 
same  parties,  (see  ante,  p.  24,)  in  which  action,  there  was  a  verdict  and  judgment 
for  the  plaintiffs ;  and  that,  therefore,  they  could  not  be  made  the  subject  of 
another  action ;  and  he  offered  in  evidence  the  record  in  the  former  action  of 
trover. 

*Best,  C.  J.,  inquired,  whether  this  should  not  have  been  pleaded  T     r^^^^ 

Vaughanf  Seijt.,  replied  that  it  was  not  necessary  in  assumpsit ^  but  ^ 
it  might  be  given  in  evidence  under  the  general  issue.  He  cited  the  case  of 
Burrows  v.  Jemino,  2  Strange,  733,  from  which  it  appeared,  that  the  opinion 
he  contended  for,  was  sanctioned  by  the  authority  of  Lord  Chief  Justice  HolL*, 
He  also  referred  to  Kitchen  v.  Campbell,  2  Sir  W.  Blackston,  831  4  and  Bird 
v.  Randall,  3  Burr.  1345.§ 

^Comyn,  who  was  with  Pell,  Seijt.,  for  the  plaintiffs,  cited  the  case  r«^Ae 
of  Vooght  V.  Winch,  2  B.  &  A.  662,||  in  which  Lord  Chief  Justice  ^  *" 

t  This  opinion  is  to  be  found  in  the  observations  of  Lord  Chancellor  King^  in  giving 
judgment  in  Burrows  v.  Jemiuo. — He  there  said,  *'That  he  remembered  a  case  which 
came  before  him  in  the  Lord  Mayor's  Court,  when  he  was  Recorder  of  Londcnt  where  t 
mariner  sued  in  the  Admiralty  Cfourt  for  his  wages ;  and  there  being  a  sentence  against 
him  there,  he  afterwards  brought  his  action  in  the  Mayor's  Court  tor  the  same  wages; 
and  bis  Lordship  (as  Recorder)  being  doubtful  whether  he  should  allow  the  defendaot  to 
give  the  sentence  in  the  Admiralty  Court  in  OTidence  upon  non  a§aumpsitf  asked  the 
opinion  of  Chief  Justice  Holt ;  who  said,  that  whatever  defeated  the  promise,  might  b« 

given  in  evidence  on  non  agtumptit ;  and  that  the  sentence  in  the  Admiralty  Court  wonld 
e  good  evidence.'* 
t  Reported  also  in  3  Wils.  Rep.  304. 

i  In  that  case  (p.  1353)  Lord  Mansfield  Mys,  that  there  is  an  essential  difference  between 
eases  upon  torts,  and  actions  upon  the  case,  which  is,  **  that  those  are  actions  strieti  juris ; 
and,  therefore,  a  former  recovery,  release,  or  satisfaction,  cannot  be  given  in  evidence, 
but  must  be  pleaded :  but  an  action  upon  the  case  is  founded  upon  the  mere  justice  end 
conscience  of  the  plaintiff's  case,  and  is  is  the  nature  of  a  bill  in  Equity,  and  in  efleci  is 
•o ;  and  therefore  such  a  former  recovery,  release,  or  satisfaction,  need  not  be  pleaded, 
but  may  be  given  in  evidence.  For,  whatever  will,  in  equity  and  conscience,  according  to 
tho  circumstances  of  the  case,  bar  the  plaintiff's  recovery,  may  in  this  action  be  given 
in  evidence  by  the  defendant,  because  the  plaintiff  must  recover  upon  the  justiee  andeon- 
•cience  of  his  case,  and  tipon  that  only."    (But  see  the  next  note.) 

H  In  this  case  AhboU,  C.  J.,  says,  **  I  am  aware  that  in  Bird  v.  Sandall,  Lord  Afoaf- 
Jiild  is  reported  to  have  said,  that  a  former  recovery  n«ed  not  be  pleaded,  but  will  be  a 
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Mbott  had  dtstiDcdy  stated  his  opinion,  that  a  verdict  and  judgment  are  not 
coflclusire  evidence,  unless  pleaded. 

Best,  G.  J.,  allowed  this  evidence  to  be  received ;  but,  on  account  of  the 
opinioQ  expressed  in  Vooght  t.  fVinch^  gave  the  plaintiffs'  counsel  leave  to 
more  the  Court  above  on  2ie  subject. 

It  was  admitted,  that  the  bills  were  included  in  the  declaration  in  the  former 
action,  and  that  witnesses  were  examined  on  the  subject  of  them  ;  but  it  ap« 
peared  that  they  had  not  been  recovered  then,  on  account  of  an  omission  to 
prove  an  act  of  bankruptcy  early  enough  to  overreach  the  delivery  of  them  by 
the  bankrupt  to  the  defendant ;  although  there  were  materials  for  such  proof  in 
the  briefe,  which,  in  the  hurry  of  the  moment,  were  overlooked  by  the  counsel. 
M061       *^B8T,  G.  J.     I  am  of  opinion  that  the  plaintifT  is  entitled  to  30«. 
*  only.     This  is  an  action  to  recover  three  sums.     With  respect  to  the 
bills,  it  is  in  evidence,  that  an  action  of  trover  was  brought  for  them,  and  evi- 
dence given ;  and  the  reason  of  the  assignees*  failing  to  recover  was,  that  the 
counsel,  though  they  had  the  means,  did  not  prove  an  act  of  bankruptcy  suffi- 
eienfly  early.     I  think  the  plaintiff"  cannot  recover  in  a  second  action  what  he 
might  have  recovered  in  the  first.     He  had  the  evidence;  and  it  would  be 
vexing  the  defendant  to  suffer  a  second  action  to  be  brought.     Whether  it  hap- 
pened through  the  negligence  of  the  attorney  or  counsel,  or  of  any  ^ne  ebe,  is 
unmaterial.     From  the  cases  mentioned,  it  appears,  that  a  record  need  not  be 
pleaded  in  asMumpiit ;  and  it  has  been  settled  of  late,  that  whatever  goes  to 
thow  that  the  plaintiff*  has  no  right  of  action  in  aasumpaiif  is  evidence  under 
the  general  issue. 

The  verdict  was  about  to  be  taken  as  money  had  and  received,  on  the  5th 
count,  when  Vaughan^  Serjt.,  for  the  defendant,  objected,  that  there  was  no 
count  for  money  had  and  received,  to  the  use  of  the  assignees,  which,  from  the 
evidence,  this  appeared  to  be. 

Pe//,  Serjt.,  for  the  plain  tiff",  replied,  that  he  went  on  an  account  stated,  as 
there  was  an  admission  to  the  agent  of  the  assignees  of  the  fact  of  the  money 
having  been  received. 

Best,  C.  J.,  thought  the  evidence  did  not  make  out  the  account  stated,  and 
directed  a  verdict  for  309.  on  the  5th  count,  with  liberty  to  PdU  Serjt.,  to  move 
to  increase  it  by  adding  the  amount  of  the  bills ;  and  to  Vaughan^  Serjt.,  to 
move  to  enter  a  Nonsuit. 

Verdict  for  the  plaintiffs 
'4071        *P^i^y  Serjt.,  and  Comyn,  for  the  plaintiffs. 
^        Vaughan,  and  Cross,  Serjts.,  for  the  defendant. 

[^ttomies — Jones  8f  Bland,  and  SareW] 

bar  when  given  in  evidence.  I  cannot,  however,  accede  to  that ;  for  the  very  first  thing  I 
letrof  in  the  study  of  the  law  was,  that  a  jadgment  recovered,  must  be  pleaded ;  that  has  ao 
•troogly  enffrafted  itself  on  my  mind  as  a  general  principle^  that  nothmg  I  have  heard  in 
argnmeni  this  day,  has  shaken  it.'*  And  his  Lordship's  opinion  appeara  to  be,  that  if  a 
former  verdict  and  judgment  are  given  in  evidence  under  the  general  issue,  they  are  not 
eonclusive,  as  they  would  be  if  pleaded,  but  go  to  the  jury  like  other  evidence  *  and  Mr. 
Justice  Bayley  lays  down,  that  a  defendant  mav  plead  a  former  verdict  for  the  same  cause 
of  action  by  way  of  estoppel;  but  if  he  pleacis  the  general  issue,  the  jury  have  to  say 
whether  be  is  guilty  or  not ;  and  the  defendant  may  prove  that  the  act  was  not  done  by 
him,  and  that  another  jury  were  of  opinion  that  he  was  not  jguilty ;  and  for  that  purpose 
Bi*y  V^^  in  evidence  the  judgment  iq  the  former  cause,  for  the  consideration  of  the  jurv. 
The  question,  still,  being,  whether  the  defendant  is  guilty  or  not  ? 
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MICHAELMAS  TERM. 
BEFORE  BEST,  C.  J^  PARK,  BIJRROUGH,  AND  6AZELEE,  J8. 

In  Banc. 

Pell^  and  Fati^Aon,  Seijts.,  moved,  respectively,  in  pursuance  of  Ac  lcaT« 
given  at  the  trial ;  the  one  to  increase  the  vercfict,  by  adding  the  amount  of  the 
bills,  or  to  have  a  new  trial,  if  the  Court  should  be  of  opinion  that  the  record 
was  not  receivable  in  evidence,  under  the  general  issue.  And  the  odier,  to 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  5^  paid  in  on  the  Uti 
2d,  and  (kh  counts,  was  to  be  applied  to  the  discharge  of  the  30«.  found  to  be 
due  on  the  latter  of  those  counts  only.  They  obtained  rales  m^t,  which  came 
on  to  be  argued  together  in  the  course  of  the  term. 

Vaughan^  Seijt,  was  heard  first,  against  the  increase  of  the  amount  of  the 
verdict;  and  in  favor  of  the  nonsuit.  He  contended,  with  respect  to  the  bills, 
that  it  would  lead  to  infinite  mischief  and  circuity  of  action,  if  a  plaintiff,  hav- 
ing many  causes  of  action,  were  to  unite  them  in  one  suit,  and  offer  evidence 
on  all,  and  failing  in  some,  be  still  allowed  to  recover  in  other  suits,  for  those 
on  which  he  had  failed.  "A««o  debet  bis  vexarif**  he  observed,  was  the  doc- 
trine of  the  Judges  in  Kitchin  v.  CantpbelL 

Gazeleb,  J.  My  difficulty  is,  that  these  bills  were  not  left  to  the  conside- 
ration of  the  jury,  but  were,  it  seems,  expressly  excluded. 

*Be8T,  C.  J.     The  constant  course  in  such  cases,  is,  to  apply  to  the  t^aqq 
Court,  and  get  rid  of  your  verdict  yourself,  and  the  Court  wUl  grant  the  ^ 
application  on  terms. 

Vaughan^  Serjt  The  same  cause  of  action,  is  that  which  the  same  evi- 
dence will  support;  and  when,  in  a  personal  action,  the  same  cause  of  action 
has  been  presented  to  the  consideration  of  the  Court,  you  may  use  the  former 
verdict  as  a  bar.  I  admit,  that  if  it  is  not  pleaded,  it  is  not  an  estoppel,  but  a 
question  for  the  jury.  This  appears  from  the  Duchess  of  Kingston's  case, 
and  the  case  of  Outram  v.  Morewood^  3  East,  346.  If  no  evidence  had  been 
offered,  the  case  might  have  been  different,  but  here  there  was  an  attempt  to 
recover,  and  it  is  laid  down  that,  in  assumpsit ^  whatever  goes  to  discharge  the 
cause  of  action,  may  be  given  in  evidence  under  the  general  issue ;  as,  for 
example,  accord  and  satisfaction,  a  release,  ^c.  Broum  v.  Cornish^  1  Lord 
Raymond,  217;  Co.  Lit  303,  a;  Ferrer's  case,  6  Rep.  7. 

Cross,  Seijt.,  followed  on  the  same  side.  He  cited  Moses  v.  Maefarlan^ 
2  Burr.  1006.  He  also  contended  that  Vooght  v.  Winch  wbb  strained  further 
than  its  trae  meaning  warranted.  He  further  argued,  tliat  the  record  in  this 
case  was  admissible,  by  analogy  to  that  class  of  cases  in  which  it  had  been 
hoiden,  that  a  foreign  judgment  may  be  given  in  evidence  in  an  action  against 
an  underwriter,  wiUiout  its  being  pleaded.  Geyer  v.  Aquilar^  7  Ter.  Rep.  681 ; 
Bolton  V.  Gladstone,  5  East,  155. 

PelU  Serjt.,  against  the  nonsuit,  argued,  first,  that  the  verdict  for  the  30*. 
should  have  been  taken  on  the  7th  count,  which  was  an  account  stated  with  the 
assignees.  The  merest  admission  on  an  account  stated  is  enough ;  an  admis- 
sion of  one  item  only. 

Best,  C.  J.  The  defendant  told  the  wimess  he  had  *received  the  r^M 
money.     Is  that  an  account  stated  with  the  assignees  ?  '- 

Pell,  Serjt.  In  law  it  is ;  because  the  witness  applies  on  behalf  of  the 
assignees:  and  he  cited  Ehowles  v. Mitchell,  13  East,  249;  and  Htghmorer. 
Primrose,  6  M.  di;  S.  66,  to  show  the  nature  of  the  evidence  which  would  sup- 
port an  account  stated. 

Park,  J.  My  difficulty  is  this :  Here  is  a  rule  of  Court,  by  which  the  defend- 
ant says,  I  pay  you  6/.  on  certain  counts ;  and  shall  you,  by  giving-  the  rule  in 
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endenee,  draw  the  defendant  into  an  admiasion,  on  a  county  which  he  has  nega- 
tived by  (he  payment  of  the  money  f 

BsflT,  C.  J.  If  I  say  «« I  owe  you  90«.,'*  that  is  an  account  stated ;  but  not 
if  I  say  **  I  have  received*'  that  sura. 

Pdl,  Serju  Here  is  evidence  of  an  existing  debt,  and  that  is  evidence  on 
an  aecooot  stated.  The  saying,  or  what  amounts  in  substance  to  saying,  '*  I 
owe  you,"  or  "I  have  for  you,"  is  sufficient. 

Oo  Best,  C.  J.,  stating  decisively,  that  the  verdict  was  taken  on  the  5di 
eouat,  that  being  Hie  only  count  for  money  had  uid  received,  the  Court  were 
of  opinion  that  it  was  conclusive,  and  stopped  the  further  discussion  of  the 
subject 

With  respect  to  the  second  point,  Petf,  Seijt.,  ccmtended,  &at  a  record  should 
he  pleaded,  to  give  the  other  party  a  replication,  and  not  put  in  on  the  general 
issue,  80  as  to  call  upon  him  to  meet  it  in  the  hurry  of  iVtst  Frhts  ;  and  he 
eited  Stddon  v.  Tuiop,  6  Ter.  Rep.  607.  He  contended,  further,  that  the 
opinion  oi  Abbott,  C.  J.,  in  Vooght  v.  Winch,  must  be  taken  in  a  general  and 
f^^Q^  unrestricted  sense,  *and  that  foreign  sentences  ranged  themselves  under 
J  a  different  principle,  and  therefore  were  not  in  point 

Park,  J.  If  you  put  a  record  upon  the  table  and  say,  **  Here  is  a  record, 
Hm  is  conclusive,"  that  alone  will  not  do ;  but  you  must  show  the  relevancy 
of  it,  nnless  that  be  admitted.  This  will,  I  believe,  go  to  reconcile  most  of  the 
cases. 

PtU,  Serjt  jSlbbottf  C.  J.,  in  Vaoght  r.  Winch,  mentions  Bird  v.  Randall^ 
and  yet  his  judgment  is  pointedly  against  it. 

Park,  J.  In  this  case,  I  am  of  opinion,  that  judgment  of  nonsuit  must  be 
entered.  We  think  ourselves  bound  by  the  note  of  the  Chief  Justice,  that  the 
rerdict  was  taken  on  the  5th  comit,  for  money  had  and  received ;  and  not  on 
the  7th  count,  on  an  account  stated  with  the  assignees.  But  even  if  we  were 
not,  it  would  make  no  difference,  for  I  think  the  account  stated  is  not  supported 
l>y  the  evidence.  It  is  one  thing  to  say  «•  1  owe,"  and  another  to  say  "  I  have 
leceived."  I  think  also,  that  when  a  defendant  has  paid  in  money  on  specific 
counts,  it  is  not  competent  to  the  party  who  has  taken  it  out,  aAerwards  to  say, 
that  it  applied  to  odier  counts  than  those  on  which  he  received  it  As  to  the 
other  question,  I  think,  on  the  ground  taken  at  the  trial,  that  a  nonsuit  ought  to 
be  entered.  I  have  no  doubt  that  a  record  is  admissible  in  evidence  in  some 
teases,  without  being  pleaded ;  for  the  authorities  are,  that  if  a  party  puts  it  in 
aa  an  absolute  bar,  then  he  must  plead  it,  but  if  not,  he  may  give  it  in  evidence. 
Chief  Justice  De  Orey,  and  Lord  Mansfield,  lay  down  this  distinction :  If  in 
this  way  a  record  is  put  in,  it  is  not  to  introduce  the  trial  per  recordum,  to  try 
its  validity,  as  when  it  is  pleaded,  but  only  as  a  circumstance  to  show  that  there 
^  been  a  former  decision  on  the  subject. 

*41ll       *BuiiRonoH,  J.     The  record  was  admissible  in  evidence;  because, 

-'   without  it,  the  defendant  could  not  ha^^e  gone  into  what  took  place  at 

the  former  trial.     I  give  my  judgment  for  the  defendant,  because  I  think  a  man 

cannot  be  allowed  to  split  his  cause  of  action  into  two  parts.     The  plaintiffs, 

at  the  first  trial,  did  not  produce  the  requisite  evidence ;  that  was  their  own 

bolt,  and  they  must  not  be  allowed  to  harass  the  defendant  by  a  second  trial. 

Gazklbb,  J.     There  are  different  authorities  as  to  what  would  be  the  effect 

<^f  the  record  if  given  in  evidence.     I  have  not  been  able  to  find  any  one 

aathority  to  say,  it  may  not  be  gif  en  in  evidence  on  the  genera]  issue.    On  the 

contrary,  as  early  as  the  time  of  Salkeld,  a  distinction  appears  to  have  been 

taken.    From  the  subsequent  part  of  the  case  of  Vooghi  v.  Winch,  it  appears 

that  the  opinion  of  Abbott,  C.  J.,  has  not  so  broad  a  signification  as  has  been 

attempted  to  be  put  upon  it     All  that  is  meant  is,  thai  a  party  must  plead  a 

'^eoni,  if  he  means  to  make  it  conclusive.   What  the  effect  would  be,  of  paying 

money  into  court,  I  do  not  say,  the  verdict  having  been  taken  on  the  5th  count 

Bbst,  C.  J.     1  entirely  agree  with  my  learned  Brothers.   There  were  three 
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4K>iiit8  made  at  Nisi  Prius.     IsU  Whether  the  bills  in  question  having  been 
made  the  subject  of  a  former  action,  and  evidence  having;  been  given  respecting 
^them,  the  plaintiff  could  recover  them  in  the  present  suit.    I  had  do  donbt,  at 
Nisi  PriuSf  that  he  could  not.     I  am  still  of  the  same  opinion,  and  am  borne 
out  in  it  by  authorities.     The  oases  of  Hall  v.  Stane^  I  Strange,  515,  and 
Markham  v.  Middletorif  2  Strange,  1259,  show,  that  by  an  application  to  the 
Court,  a  remedy  might  be  had  on  payment  of  costs.     There  is  a  distinction— 
The  law  is,  that  if  a  party  offers  no  evidence  on  a  particular  part  of  his  clum, 
then  a  new  action  may  be  brought  for  such  part ;  but  if  he  does  offer  evidence, 
.and  fails,  he  is  ^prevented  from  bringing  a  fresh  action,  because  it  would  r, . ,a 
\>e  harassing  the  defendant     With  respect  to  the  giving  in  evidence  the  *- 
record  on  the  general  issue,  I  at  first  thought  that  it  could  not  be  done ;  bat,  on 
my  Brother  Vaughan  mentioning  the  cases  of  Bird  v.  Randall^  and  Bwroun 
T.  JeminOf  my  opinion  was  altered.    I  am  now  clear,  that  it  was  competent  to 
give  it  in  evidence  without  its  being  pleaded.     As  to  the  last  point,  I  am  of 
opinion  that  the  verdict  was  righdy  taken  on  the  5th  count.    There  was  nothing 
in  the  evidence  to  support  an  account  stated.    The  cases  cited  on  the  subject 
prove,  that  an  admission  of  a  balance  is  evidence  on  an  account  stated ;  but  in 
this  case  there  was  nothing  more  than  the  admission  of  an  item. 

Judgment  of  nonsuit 


HARRISON  V.  HARRISON. 

In  assessing  damages  on  s  writ  of  enquiry,  on  a  bond  to  replace  stock,  the  fair  role  if  to 
take  the  price  of  the  stock  on  the  day  of  the  trial,  or  the  day  previous. 

This  was  a  writ  of  enquiry,  executed  before  the  Lord  Chief  Justice,  to 
assess  damages  on  a  bond  to  replace  stock. 

The  question  was,  as  to  the  aay  on  which  the  price  of  the  stock  should  be 
taken,  in  order  to  calculate  the  amount  of  damages. 

TFildei  Serjt.,  for  the  plaintiff,  contended,  that  the  price  should  be  taken  on 
the  day  before  the  execution  of  the  writ  of  enquiry.  He  argued,  that  the 
object  of  the  bond's  being  given  was,  to  ensure  to  die  plaintiff  Me  same  quantity 
of  stock  ;  and,  in  order  to  do  this,  it  was  necessary,  the  defendant  not  having 
purchased  it  at  the  day  mentioned  in  the  bond,  that  the  plaintiff  should  recoTer 
as  *much  money  from  him  as  would  secure  the  purchase  of  the  stock  r^iij 
at  the  time  of  such  recovery.  He  contended,  that  there  was  a  diatinc-  *- 
tion  between  the  cases  of  stock  and  goods ;  and  he  cited  Shepherd  v.  Johnsotu 
2  East,  211  ;t    M Arthur  v.  Lord  Seaforth,  2  Taunt.  257. 

Lawea^  Serjt.,  for  the  defendant.  This  is  an  action  on  a  contract  to  be  per- 
formed on  a  particular  day.  It  becomes  a  debt  from  the  time  of  its  ceasing  to 
be  performed.  A  claim  is  made  for  collateral  damages:  to  this  there  are 
two  answers.  The  Ist  is,  that  the  parties  have  not  stipulated  for  it  in  the  cm- 
tract.  The  2d  is,  that  all  the  damage  stated  on  the  record  is  the  not  transfer- 
ring the  stock  on  the  particular  day.  There  is  no  allegation  of  any  loss  from 
a  subsequent  rise  of  the  stocks.  It  is  a  naked  dry  breach.  Non  constat^  that 
if  the  stock  had  been  transferred  on  a  particular  day,  that  the  plaintiff  would 

t  In  this  case,  the  stock  had  risen,  at  the  time  of  the  trial,  above  the  price  which  it  hid 
borne  on  the  day  on  which  it  was  agreed  to  have  been  replaced ;  and  the  Court  held,  thst 
the  plaintiff  was  entitled  to  the  price  it  bore  at  the  time  of  the  trial :  but  in  M* Arthur  r. 
Lord  SeqfoHk,  the  Court  would  not  allow  the  plaintiff  (o  recover  an  adrantaee  that  ht 
might  have  made  of  his  stock,  if  he  had  had  it  between  the  day  on  which  it  onsFOt  to  havt 
been  replaced  and  the  trial;  as  from  the  evidence  it  appeared,  the  plaintiff  wonla  not  have 
made  the  advantage  if  he  had  had  the  stock. 
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Ittve  eontiniiad  it  there;  and  he  cited  lihenoaod  t.  Seddofif  mentioned  in 
%  East,  813.t 

But,  G.  J.  I  think  the  fair  rule  is,  to  take  the  damages  at  the  price  of 
yestsidaj  or  to-day.  When  you  had  the  money,  you  promised  to  restore  the 
stock.  Justice  is  not  done,  if  yon  do  not  place  the  plaintiff'  in  the  same  sitaa* 
*4141  ^^  ^  which  he  would  have  been  if  the  stock  had  been  ^replaced  at 
-'  the  stipulated  time.  We  cannot  act  on  the  possibility  of  the  plaintiff^s 
BOt  keeping  it  there.  All  we  can  say  is,— you  have  effectually  prevented  him 
from  doing  so. 

Verdict  for  plaintiff,  with  damages  according  to  the  price  of  the  day 
preceding  the  execution  of  the  writ  of  enquiry. 
fPiUif  Serjt,  and  ffightmanf  for  the  plaintiff. 
Loffttt  Serjt,  for  the  defendant 

[Attoniies-— iUUwMon,  and  FatnumJ] 

t  Thif  case  ia  montionad  in  2  Baat,  aa  having  been  dacidod  by  Lord  JTcwyan  ;  but  the 
doctrina  of  it  doos  not  appear  to  have  been  adopted  by  the  Court  in  the  eaae  of  Skeppard 
f .  /ofaMMi,  in  which  it  waa  cited. 


BREMNER  v.  WILLIAMS. 

JEfery  atage-coach  proprietor  impliedly  nndertakea  that  hia  coach  ahall  be  anfficiently  aeenro 
to  perfonn  the  journeya  it  anaertakes ;  and  he  onght  to  examine  ita  anlBcieney  previoua 
to  each  jonme]^ ;  and  if  he  doea  not,  and  by  the  inaecurity  of  the  coach  a  paaaenger  ia 
iojored,  an  action  ia  maintainable  againat  the  coach  proprietor  for  negligence,  though 
tJie  eoach  bed  been  examined  previoua  to  the  aecond  journey  before  the  accident ;  and 
tboagh  it  had  been  repaired  at  the  coach-maker'a  only  three  or  four  daya  before. 

Assumpsit  against  the  defendant,  who  was  proprietor  of  a  Keniish-Touni 
itage,  to  recover  a  compensation  for  an  injury  sustained  hy  the  plaintiff,  in 
coniequence  of  the  insufficient  state  of  the  defendant's  coach. 

It  was  proved,  on  the  part  of  the  plaintiff,  that  he,  and  his  two  sons,  got  into 
the  dickey  of  the  coach  in  question,  for  the  purpose  of  being  taken  to  RtntUh* 
Town.  When  the  coach  was  in  Gray*s  Inn  Lane^  the  plaintiff  felt  a  moving 
of  the  dickey,  and  called  to  the  driver,  and  told  him  of  it,  and  asked  him  if  it 
was  loose?  The  driver  replied,  that  the  motion  was  produced  by  the  bending 
of  the  springs  merely,  and  then  drove  on;  and,  soon  afler,  the  dickey  came  ofi, 
and  the  plaintiff  fell. 

On  die  part  of  the  defendant,  the  driver  was  called;  who  stated,  that  the 
Ml 51  ^^^^^  ^^  come  from  the  *coachmaker's,  where  it  had  been  under  repair 
^  only  three  or  four  days  before  the  accident ;  that  it  was  not  a  very  old 
ooach;  and  that  he  washed  it,  and  his  master  examined  it,  on  the  very  morning 
on  which  the  accident  happened.  On  his  cross-examination,  he  admitted,  that 
at  the  time  the  plaintiff  went,  the  coach  was  on  its  second  journey,  and  that 
no  examination  had  taken  place  immediately  previous  to  that  journey. 

The  coach-maker  also  proved  that  the  coach  was  sent  to  him,  with  directions 
to  do  the  needful;  which  he  did ;  and  when  he  sent  it  out,  he  had  every  reason 
to  believe  it  safe.  He  stated  also,  that  the  condition  of  that  part  which  broke 
tnd  to  which  the  dickey  was  attached,  could  not  be  discovered  by  external 
examination  only.  But,  on  his  cross-examination,  he  admitted,  that  ita 
breaking  might  have  been  produced  by  previous  overioadings. 

Vaughan^  Serjt.,  for  the  defendant.     This  action  is  founded  in  m 
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Md  it  shMld  be  i&own  thtt  die  deftndant,  or  his  senruitB,  wete  rnkdodbtedly 
to  blame.  The  proprietor  is  only  responsible  if  there  is  nji  oidinary  uA 
reasonable  care.  If  die  coach  came  oat  of  the  coachtniter's  defeetire,  and 
the  defect  coidd  not  be  discovered  by  external  inspectioD*  the  defmdssi 
eettakily  cannot  be  liable. 

Peili  Serit,  for  the  plaintiflT,  in  reply.  The  driver  should  have  stopped  and 
investigated  the  phuntiff's  comjMnt  when  it  was  made  to  him  in  Grtty^i  htn 
Lmu*  The  action  is  not,  as  has  been  said«  founded  in  negligence.  The  recoid 
isy  that  the  defendant  undertook  securely  to  carry  the  plaintiff  to  the  end  of  hii 
Journey.  It  vas  a  psri  of  the  substance  of  the  coach  which  gave  way.  The 
proprietor  is  bound  to  provide  for  every  journey  a  coach  fit  and  eompetent  for 
tlie  performance  of  that  journey. 

Best,  C.  J.    The  declaration  states,  that  the  defendant  ^undertook  to  r^^^^ 
carry  the  plaintiff  safely.     There  is  no  express  undertaking  that  the  '- 
coach  shall  be  sound,  nor  is  it  necessary;  for  I  consider  that  every  coach*pio* 
prietor  warrants  to  the  public  that  his  stage-coach  is  equal  to  the  journey  it 
undertakes.    The  counts  go  on  to  charge  n^jligence,  and  the  case  may  he 
decided  upon  that  ground  also.    The  plaintiff,  it  seems,  complained  in  Orty^i 
Inn  Lane;  and  if  the  driver  had  then  got  down,  most  likely  the  accident 
would  not  have  happened.     It  is  for  the  jury  to  say,  whether,  when  a  man*9 
attention  is  called  to  a  particular  motion  of  me  dickey  of  his  coach,  and  he 
does  not  get  down  to  examine  the  oause,  is  not  this  a  negligence.     The  driver 
said,  it  was  the  playing  of  the  springs ;  but  it  could  not  be  so,  for  the  plaintiff 
would  have  found  that  before.     I  am  of  opinion,  that  it  is  the  duty  oi  a  pro* 
prietor  of  a  stage-coach  to  examine  it  previous  to  the  commencement  of  evexy 
journey.     For,  when  ten  or  fourteen  people  are  placed  on  the  outside,  as  is 
the  case  with  many  of  these  stages,  a  master  is  guilty  of  gross  negligence  if  no 
inspection  of  the  coach  takes  phtoe  immediately  previous  to  each  journey. 

Verdict  for  Uie  plaintifi^Damages  51/. 

Pell,  and  ft^de,  Serits.,  and  Comyn,  for  the  platnttff. 

Vaughant  Serjt.,  and  Curtvoodf  for  die  defendant. 

[Attomies — /.  4*  T.  Daviat  and  Eieke.} 


*BALL  V.  TAYLOR.  [•417 

A  witness  to  prove  the  eiecntlon  of  a  bond,  did  not  recollect  whether,  at  the  time  it  was 
executed,  it  had  any  seal ;  and  he  swore  that  he  did  not  read  the  attestation  at  the 
time  be  witnessed  the  execution :  but  there  being  a  seal  at  the  time  of  the  trial,  and  ths 
bond  itself  saving,  "sealed  with  our  seals:"  it  was  held  to  be  sufficient  proof;  but  this 
evidence  would  not  have  been  soffieient,  if  there  had  been  no  seal  on  the  bond  at  ths 
time  of  the  trial. 

Action  on  a  bond.  Plea-— iVbn  eit  factum.  The  witness  who  was  called 
to  prove  the  execution  of  the  bond  said,  on  his  cross-examination,  that  he  did 
not  recollect  whether  there  was  any  wafer  or  seal  to  the  instrument  at  the  time 
the  defendant  signed  it :  and  that  the  defendant  read  it  over,  but  he  could  nol 
say  whether  he  ddivered  it  or  not. 

The  bond,  on  inspection  by  the  Court,  appeared  to  have  a  seal,  and  the 
attestation  was  in  the  usual  form,  <«  signed,  sealed,  and  delivered  ;*'  bat  the 
witness  said  he  did  not  read  over  the  attestatim  before  he  signed  it. 
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Vaughan^  SerjL,  nnder  these  circamstances,  submitted  that  the  execution 
not  proved. 

Best*  C«  J.  I  shall  tell  the  jary  that  there  is  evidence  of  all  that  is  right 
having  been  done.  If  a  man  puts  down  a  bond  on  a  table  for  another  to  take 
it  up,  that  is  a  delivery.  If,  on  inspection*  no  seal  had  been  found  affixed, 
then  I  should  have  held  that  it  would  not  do.  The  words  of  the  bond  are, 
•*  sealed  with  our  seals,"  and  on  iospection  we  find  seals.  If  sealing  and 
delivery  are  not  presumed,  and  it  is  made  to  rest  upon  the  fallible  memory  of  a 
witness  at  a  distance  of  time,  as  to  whether  all  the  requisites  were  performed 
at  the  time,  great  danger  would  result  to  bonds,  and,  perhaps,  to  other  instru- 
ments on  which  the  wel&re  of  families  depends. 

OiuloWt  Serjt,  as  Amxcum  Cutim^  mentioned,  that  he  was  once  engaged  in 

a  case,  in  which  Uie  present  Lord  Chancellor  held,  that  similar  evidence  to  that 

*^If)1   ^^^  produced  was  sufficient  to  raise  the  presumption  that  every  ^thiug 

-I   necessary  was  done ;  and  that,  to  rebut  such  presumption,  the  contrary 

most  be  distinctly  proved. 

The  Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff. 

TFUde,  Serjt.,  and  F.  Pollock,  for  the  plaintiff. 

Paughan,  Seijt.,  for  the  defendant. 

[Attomies — Knight  ^  F^ion^  and  ifann.3 
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COURT  OF  KING^S  BENCH. 

SITTINGS  AT  WESTMINSTER,  MICHAELMAS  TERM,  1824. 
BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


GRIFFITH  V.  HODGES. 

If  8  person  tender  mone^,  but  will  not  pay  it  unless  the  person  to  whom  it  is  tendered 
will  give  him  a  receipt  m  full  of  all  demands,  such  a  tender  is  bad. 

If  the  landlord  of  lodgings  enter  into,  or  use,  the  lodgings,  while  bis  tenant  is  in  posset* 
sion  of  them,  it  deprives  the  landlord  of  his  right  to  rent ;  but  if  the  tenant  has,  darinc 
the  tenancy,  abandoned  the  possession,  and  tne  landlord  lights  fires  in  the  rooms,  and 
even  makes  some  use  of  such  fires,  he  will  not  by  this  lose  bis  right  to  rent. 

Assumpsit  for  use  and  occupation.  Pleas — General  issue,  and  a  tender  of 
seven  guineas.  Replication — a  subsequent  demand  of  the  seven  guineas,  and 
a  refusal  by  the  defendant  to  pay  that  sum. 

It  appeared,  that,  at  Midsummer,  1823,  the  defendant  took  the  first  floor  and 
kitchen  in  the  plaintiff's  house,  at  forty  guineas  a-year ;  but  that,  after  staying 
a  few  days,  *the  defendant  went  away,  and  left  the  apartments  unoccu-  rajon 
pied ;  and  that  in  February ^  1824,  a  quarter's  rent  was  demanded  of  ^ 
him,  when  he  offered  seven  guineas,  which  the  plaintiff  then  declined  accepting : 
but  on  a  subsequent  day,  the  plaintiff's  attorney  applied  for  the  seven  guineas, 
which  the  defendant  refused  to  pay  without  a  receipt  in  full  of  all  demands, 
which  the  plaintiff's  attorney  would  not  give ;  but  he  offered  a  receipt  for  the 
money,  which  he  had  ready  written,  but  this  the  defendant  would  not  accept 

The  defence  was,  that  about  a  fortnight  after  the  defendant  left  the  apart'' 
mentSy  and  long  before  the  quarter  had  expired,  or  any  rent  had  become  doet 
(246) 
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Ae  plaintiff  had  xvaumed  the  possession  of  the  apartments,  and  so  waived  his 
claim  to  rent.  But  the  only  evidence  that  the  plaintiff  had  resumed  the  poe- 
session  was*  that  a  fortnight  after  the  defendant  quitted  the  apartments,  the 
plaintiff  had  a  fire  lighted  in  ^e  kitchen,  at  which  he  caused  a  hare  to  be 
roasted. 

Abbott,  C.  J,  No  man  can  insist  on  a  receipt  in  full  of  all  demands ;  and 
if  a  man  makes  a  tender  of  money,  insisting  at  the  same  time  on  a  receipt  in 
M  of  all  demands,  I  have  no  doubt  that  such  a  tender  is  bad :  therefore,  on 
that  part  of  the  case  the  plaintiff  is  entitled  to  a  verdict  On  the  other  point-: 
If  a  landlord*  while  his  tenant  is  in  the  possession  and  use  of  apartments,  enters 
and  uses  such  premises,  or  any  part  of  them,  that  will  deprive  him  of  his  claim 
to  rent  But  here  the  tenant  had  left  the  apartments  vacant ;  and  as  it  was 
proper  that  fires  should  be  lighted  in  them,  I  don't  think  that  the  plaintiff,  by 
lighting  such  a  fire,  or  even  making  some  use  of  it  when  he  had  lighted  it,  is  a 
sufficient  taking  possession  of  the  premises  to  deprive  him  of  his  right  to  rent 

Verdict  for  the  plaintiff. 
M811       ^ScarUtt^  and  Jlndrews^  for  the  plaintiff. 
-^      JUarryattf  and  Boitt  for  the  defendant 

[Attomies— ^Um  4*  ^m  ^<1  LoxUjf.] 


ARGUMENT  BEFORE  THE  TWELVE  JUDGES. 

PRESENT,  ABBOTT,  C.  Jn  BEST,  C.  J..  ALEXANDER,  C.  B.,  GRAHAM,  B^ 
BAYLEy,  J^  PARK,  J.,  HOLROYD.  J.,  BURROUGH,  J^  GARROW,  B,  BUL- 
LOCK, B.,  LITTLEDALE,  J.,  AND  GASELEE,  J. 


REX  V.  HENRY  FAUNTLEROY. 

A  power  of  attorney  under  seal  to  transfer  stock  in  the  public  fands  is  a  deed :  and  the 
atterinff  of  such  a  power  of  attorney,  knowing  it  to  be  forged,  is  an  uttering  of  a  forged 
deed  within  the  statute  2  Geo.  2,  c.  25,  «.  1,  and  is  a  capital  offence  under  that  statute. 

The  prisoner,  who  was  a  partner  in  the  banking-house  of  Marsh  ^  Co.,  in 
BemerS'Sireetf  had  been  charged  with  forging,  in  the  city  of  London,  a  letter 
of  attorney  to  transfer  stock ;  and  was  tried  before  Park,  J.,  and  Garrow,  B., 
at  the  last  October  Sessions  at  the  Old  Bailey. 

The  indictment  on  which  he  was  tried  contained  eleven  count? :  the  first 
count  charged  him  with  forging  *^  a  certain  deed;*^  and  in  it  was  set  out  a 
foiged  power  of  attorney,  purporting  to  be  executed  by  Frances  Young,  and 
empowering  the  prisoner  to  sell  out  her  stock  in  the  3  per  cent.  Consols.  The 
2d  count  charged  him  with  uttering  *'a  certain  false,  forged,  and  counterfeited 
dted^  knowing  it  to  be  forged;*^  and  set  out  the  same  forged  power  of  attorney. 
The  dd  count  was  for  **disposing  of  and  putting  away  a  certain  false,  forged, 
and  tounierftiied  deedi^  and  set  out  the  same  forged  power  of  attorney.  In 
these  counts  the  offence  was  charged  to  have  been  committed  with  intent  to 
defirand  the  Governor  and  Company  of  the  Bank  of  England.  The  4th  count 
simOar  to  the  Ist ;  the  5th  count  similar  to  the  2d ;  and  the  6th  similar  to 
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the  8d,  except  that  they  laid  the  offence,  with  intent  *to  defrand  Uraneti  „  .^q 
Faung.  The  7th  was  also  similar  to  the  Ist ;  the  8th  simihir  to  the  I' 
8d ;  uid  the  9th  similar  to  the  9dt  except  that  in  these  the  offence  wts  bid 
with  intent  to  defraud  Charles  Ftower  (the  person  to  whom  the  prisoner  had 
sold  the  stock  under  the  power  of  attorney).  The  10th  count  was  for  fofging 
a  letter  of  attorney  to  transfer  the  share  of  Dranees  Young  in  the  capital  stock 
of  certain  annuities,  called  Contoiidaied  three  pounds  per  eeni,  Jlnnuitiei, 
established  by  an  act  of  25  Oeo.  2,  (the  title  of  which  was  set  out,)  and  by 
divers  subsequent  acts  of  Parliament;  and  stated,  that  the  proprietors  of  such 
annuities  had  transferable  shares  in  such  capital  stock ;  in  this  count  the  power 
of  attorney  was  set  out.  The  11th  count  was  similar  to  the  10th,  except  that 
instead  of  saying  that  the  stock  was  established  by  an  act  of  2ft  Geo.  2,  and  by- 
divers  other  acts  of  Parliament,  it  set  forth  the  titles  of  all  acts  relating  in  any 
way  to  the  slock,  (in  number  40.) 

The  power  of  attorney,  set  out  in  every  count  of  the  indictment,  was  in  the 
following  words  :^ 

*«  Know  all  men  by  these  presents,  that  I,  Dranees  Young,  of  Chiehutft, 
spinster,  do  make,  constitute,  and  appoint  WtUiam  Marsh,  Bu  James  Sibbald, 
Baronet,  Josias  Henry  Stracey,  Henry  Faunileroy,  and  George  Edward  Gror 
ham,  all  of  BemerS'Street,  bankers,  my  true  and  lawful  attomies,  joindy,  and 
each  of  them  separately,  for  me,  and  in  my  name,  and  on  my  behalf,  to  accept 
all  such  transfers  as  are,  or  may  hereafter  be  made  unto  me  of  any  interest  or 
share  in  the  capital  or  joint  stock  of  3  per  cent.  Annuities,  created  by  an  act  of 
Parliament  of  the  twenty-fiilh  year  of  the  reign  of  his  Majesty  King  GeorgelU 
entiUed,  an  act  for  converting  the  several  annuities  therein  mentioned,  into 
several  joint  stocks  of  annuities,  transferable  at  the  Bank  of  England,  to  be 
charged  on  the  Sinking  Fund,  d2;c.,  and  by  several  subsequent  acts.  Also,  to 
receive  and  give  receipts  for  all  dividends  due  and  payable  for  the  same  for  the 
time  being.  ^Likewise,  to  sell,  assign,  and  transfer,  all  or  any  part  of  r«i23 
five  thousand  pounds,  being  part  of  my  said  stock  or  annuities ;  to  *- 
receive  the  consideration-money,  and  give  a  receipt  or  receipts  for  the  same ; 
and  to  do  all  lawful  acts  requisite  for  effecting  the  premises ;  hereby  ratifying 
and  confirming  all  that  my  said  attomies,  or  either  of  them,  shall  do  therein,  by 
virtue  hereof.  And,  in  case  of  my  death,  this  letter  of  attorney,  as  to  all 
matters  and  things  which  afler  my  decease  shall  be  done  by  my  said  attomies, 
or  either  of  them,  by  virtue  of,  or  under  color  or  in  pursuance  tiiereof,  shall,  so 
far  as  the  Governor  and  Company  of  the  Bank  of  England  are  interested  or 
concerned,  be  as  binding  on  my  executors  and  administrators,  as  the  same 
would  have  been  upon  me  if  living,  unless  notice  in  writing  of  my  death  shall 
have  been  previously  given  to  the  said  Governor  and  Company  by  my 
executors  or  administrators,  or  by  some  person  or  persons  interested  in  the 
property  to  which  this  letter  of  attorney  refers.  And,  unless  such  notice  be 
given,  I  hereby  promise  and  engage,  and  bind  myself,  my  executors,  or  admin- 
istrators, to  and  with  the  said  Governor  and  Company  of  the  Batik  of  England, 
that  they,  my  said  executors  or  administrators,  shall  and  do  allow,  ratify,  and 
confirm,  as  good,  valid,  and  effectual,  against  them,  and  against  my  estate, 
whatsoever  shall  or  may  be  done  by  my  said  attomies,  or  either  of  them,  after 
my  decease,  so  far  as  the  said  Governor  and  Company  of  the  Bank  of  England 
shall  or  may  be,  in  any  way  or  manner,  interested  therein.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal,  the  thirty-first  day  of  Afoy,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifVeen. 

•*  Frances  Young,"    [X.  A] 

Signed,  sealed,  and  delivered ") 
in  the  presence  of  (  Clerks  to  Marsh,  Sibbald  fy  Co.  Bankers, 

John  Watson,      r      Bemers^street, 
James  Tyson,    A 

llie  prisoner  wa^  found  guilty  on  the  2d,  Stfa,  and  8th  counts ;  ^t  is,  for 
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0.aji  Dtferior  ■  folded  deed  with  intent  to  *defraud  the  Bank,  IVanees  Foung, 
^  aad  charUM  Flower j  respectively. 
laaiTMtof  jndgment,  AUey^  Brodriekt  and  C,  PhilHps,  contended,  that  the 
Court  could  not  give  a  judgment  aflecting  the  priaoner's  life  on  this  conviction ; 
becaoie  the  uttering  of  such  a  forged  power  of  attolmey,  as  was  stated  on  the 
face  of  this  record,  was  not  a  capital  ofience ;  a  power  of  attorney  to  transfer 
stock  not  being  a  deed  within  the  meaning  of  the  statute  2  Geo.  2,  e.  25,  a,  U 
Batf  after  they  had  been  heard  in  favor  of  this  objection,  and  Bosanfuet,  Serjt., 
and  Zaw,  amirat  Qarrow^  B.,  and  the  Recorder  were  of  opinion,  ^at  the 
obfeetion  was  not  good,  and  overruled  it ;  and  the  prisoner  was  condemned  to 
be  hanged.  Bat,  subsequently,  the  prisoner  petitioned  the  Crown,  on  the  ground 
that  the  objection  taken  by  his  counsel,  had  been  improperly  overruled.  The 
ease  was  aigued  before  the  Twelve  Judges,  by  Brodrick  for  the  prisoner,  and 
Botanquei^  Serjt.,  for  the  Grown. 

Brodriek.  The  (Question  is,  whether  the  uttering  of  this  power  of  attorney 
is  the  uttering  of  a  foiged  deed,  within  the  meaning  of  the  statute  2  Qeo.  2,  e. 
25, «.  1.  It  was  most  truly  stated,  on  the  motion  in  arrest  of  judgment  at  the 
Old  Bailey,  that,  a  few  years  since,  a  person  named  Wait  was  tried  and  con- 
Tieted  on  counts  simOarly  framed  to  those  on  which  ^e  present  prisoner  was 
convicted :  his  case  too  came  under  their  Lordships*  consideration  (7  Moore, 
473;)  but  it  was  on  a  question  raised  as  to  the  competency  of  a  witness.  And 
ID  that  case  the  present  question  was  not  raised  by  the  prisoner's  counsel,  as 
it  would  have  weakened  the  ailments  he  used  on  the  objection  taken  in  that 
taae.  In  the  case  of  Lyon^  2  Russ.  1002,  the  principal  point  was,  whether 
the  forgery  of  a  power  of  attorney  to  receive  seamen's  prize-money,  which  was 
not  in  the  form  prescribed  by  the  statute  45  Geo,  3,  c.  72,  b,  02,  was  a  capital 
offence.  It  is  clear,  that  no  express  enactment  makes  uttering  a  forged  power 
*4251  ^  >^^niey  a  ^specific  ofience ;  and  the  question  will  be,  whetiher  it  falls 
^  within  the  2  Geo*  2,  as  uttering  a  deed.  My  firat  proposition  is,  that 
this  power  of  attorney  is  not,  by  correct  legal  description,  a  deed ;  though  I 
uimit  there  are  words  of  covenant  contained  in  it  And  if  I  should  fail  in  this, 
I  shall  show,  that  it  is  not  such  a  deed  as  was  intended  by  the  Legislature  to  be 
included  in  the  2  Creo»  2 ;  and,  if  it  was  not  so  intended,  it  will  not  be  so  con- 
itnied,  thou^  it  may  be  within  the  words.  As  to  the  first  point.  From  the 
eailiest  times,  deeds  and  powers  of  attorney  have  been  considered  as  different. 
In  Com.  Dig.  Title  Fait^  a  deed  is  defined  to  be  a  contract,  signed,  sealed,  and 
delivered ;  and  it  cites  Co.  L.  36  b. :  and  in  that  book,  p.  171  b.,  it  is  described 
to  be  an  instroment  comprehending  writing,  sealing,  deliver}%  and  matter  of 
contract.  This  definition  or  description,  as  to  contracts,  may  be  rather  too 
iiam>w,  as  it  may  be  extended  to  grants.  However,  Spemmij  Dueanget 
Cowilif  and  Wood^  Ins.,  all  speak  of  a  contract  as  essential  to  the  definition  of 
a  deed.  Now,  a  letter  of  attorney  is  a  mere  authority  to  act,  and  no  interest 
passes ;  it  is  revocable  by  matter  in  petis^  and  does  not  require  to  be  revoked 
b^  matter  of  equally  high  nature ;  indeed,  in  the  case  of  The  King  v.  Wcdt^ 
(7  Moore,  473,)  Mr.  Seijt.  Bosanquet  himself  contended,  that  powers  of  attor- 
ney  were  revocable  by  matter  in  jtMns,  and  cited  2  Roll's  Abr.  8,  pi.  5  &;  10  ; 
and  the  learned  Serjt  said,  that  the  party  himself  afterwards  acting,  was  a  suf- 
ficient revocation  of  the  power  of  attorney ;  and  that  in  practice  they  were 
never  revoked  by  deed.  Deeds  were  called  by  the  ancient  writers  facta  and 
thartm;  bond  powers  of  attorney  were  called  literm.  In  Maddox's  Formulare 
^ngUeanum,  p.  448,  there  is  the  oldest  power  of  attorney  known  ;  it  was  to 
deliver  seisin,  amd  was  under  seal ;  it  is  called  /t/ero,  and  ihe  feoffment  is  called 
charta.  There  is  another  in  the  same  work  (p.  440,}  of  the  date  of  1235,  and 
indeed  many  more. 

GnAHAM,  B.     Littleton  lays  down,  that  authority  to  deliver  seisin  must  be 
per  fait. 
Vol.  XIL-^2 
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*Brodriek.  In  some  books,  powers  of  attorney  may  be  loosely  called  fnU^ 
but  never  facia  or  chartm.  In  Fleta,  b.  1,  c.  22«  p.  32,  Urinun  fain  is  bid  down 
to  be  eharlU  out  Uteris^  making  a  clear  distinction  between  the  charia  and  the 
liiera.  Powers  of  attorney  are  not  the  only  instruments  sealed  and  delivered, 
which  are  not  deeds ;  awards  are  often  signed,  sealed,  and  delivered ;  Dodd  t. 
Herbert,  Sty.  459. 

Bayley,  J.     But  the  authorities  say,  that  they  are  only  delivered  as  awards. 

BrodrieL    A  case  in  the  Year  Book,  85  Hen.  5,  c.  37,  shows,  that  a  letter 
of  attorney  was  not  considered  as  a  deed.     The  covenant  to  indemnify  the 
Bank  against  all  acts  of  the  attorney  in  pursuance  of  the  power,  after  the  dealk 
of  the  party,  carries  the  case  no  further ;  for  just  such  covenants  are  in  the 
forms  I  have  citod  from  Maddox's  Formidare;  and  yet  they  are  still  termed 
lilera?,  and  not  facta.    The  legal  efiect  of  the  words  used  in  an  instrument  is 
to  be  considerea :  now,  though  the  words  used,  are  words  of  contract,  yet  thej 
do  not  amount  to,  nor  can  they  operate  in  law  as  a  covenant,  inasmuch  as  they 
confer  no  right  of  action  beyond  that  which  is  given  by  the  preceding  words  in 
the  instrument,  of  which  they  are,  in  substance,  a  repetition ;  a  contract  by  A* 
never  to  sue  B.,  is  a  release,  and  must  be  pleaded  as  such.     If  I  have  made 
out  that  a  power  of  attorney  is  not  a  deed,  this  conviction  cannot  be  supported; 
but  if  I  have  only  succeeded  in  making  it  doubtiul,  great  weight  is  thereby 
added  to  the  second  point,  that  the  Legislature  did  not  mean  to  include  powen 
of  attorney  in  the  term  deeds.    The  fact  of  there  being  some  statutes  relatinf 
to  deeds,  and  others  to  powers  of  attorney,  affords  a  strong  argument,  that  the 
Legislature  considered  them  as  distinct  objects  of  penal  legislation.     It  is  not 
the  mere  words,  but  the  intent  of  Parliament  that  must  be  ^considered.!   r^^M 
Penal  statutes  must  be  construed  strictly ;  and  I  need  not  notice  the   '- 
doubt  on  the  Statute  of  Edw,  6th,  for  stealing  horses,  whether  a  person  could 
be  convicted  of  stealing  a  single  Jiorse.     And  Lord  Kenyon  lays  down  (4  Ter. 
Rep.  665)  that  a  penal  statute  cannot  be  extended  to  cases  not  intended  by  the 
Legislature,  though  within  the  mischief  intended  to  be  remedied.    And  another 
strong  authority,  and  more  express,  is  in  2  InsU  386.     This  was  cited  by  my 
I^rd  Chief  Justice,  in  Doe  d.  Nethereote  v.  Bartie,  5  B.  &  A.  501 ;  and  it  is 
there  laid  down,  '*  That  a  case  out  of  the  mischief  intended  to  be  remedied  by 
a  statute,  shall  be  construed  to  be  out  of  the  purview,  though  it  be  within  the 
words.**     It  will,  therefore,  be  my  object  to  show,  that  the  Legislature,  under 
the  term  **  deed,**  did  not  intend  to  include  powers  of  attorney.     The  way  to 
expound  an  act  of  Parliament,  is  by  a  reference  to  the  preamble,  and  the  rea* 
son  of  making  the  act.  Com.  Dig.  (tit.  Parliament,)  and  Plowd.  363.    The 
statute  8  Geo.  1,  c.  22,  was  the  first  act,  which  made  it  a  capital  offence  to 
forge  a  power  of  attorney  to  transfer  stock.     That  statute  not  only  makes  it 
capital  to  forge,  or  procure  such  power  to  be  forged,  but  also  to  knowingly 
demand,  or  endeavor  to  have  such  stock  transferred,  or  to  falsely  personate,  &c. 
This  statute,  on  which  the  last  two  counts  are  framed,  evidently  meant  to  pro- 
vide for  offences  of  this  kind.     The  statute  2  Geo,  2,  c.  26,  on  which  the  con- 
viction took  place,  recites,  that  it  was  necessary  to  extend  a  more  exemplary 
punishment  to  forgeries  ;  and  it  makes  forging  a  deed  a  capital  felony :  the  let- 
ters of  attorney  were  included  in  the  former  statute.     It  will  not  be  denied, 
that  all  bank  powers  were,  before  the  8  Geo.  1,  in  the  same  form  as  now:  and 
it  is  clear,  collecting  the  intention  of  the  Legislature  from  their  words,  tliat  tliey 
did  not,  in  the  statute  2  Geo,  2,  mean  to  include  powers  of  attorney  ;  but  clearly 
meant  other  deeds,  if  these  be  deeds  at  all ;  for,  before  that  act,  it  was  not  a 
capital  offence  to  forge  a  *deed,  though  it  was  so  to  forge  a  letter  of   rciog 
attorney  to  transfer  stock.     In  the  statute  31  Geo,  2,  c.  22,  s.  77,  the  ^ 
provisions  of  8  Geo,  ] ,  as  to  powers  of  attorney,  are  re-enacted,  only  extending 
:t  to  corporations  who  might  be  injured ;  and,  in  s.  78  of  the  same  act,  the 

t  See  the  judgment  ot  Bayley,  J.  in  O$mond  v.  MiddlmnAe,  2  B.  &  A.  50. 


438] 


1  Carrington  &  Patne.  351 


9  Oto.  S,  as  to  deedsy  b  re-enacted,  with  a  little  extension  in  regard  to  corpo- 
rstioDs ;  and  this  proves  to  demonstration,  that  the  Legislature  considered  them 
to  be  diflerent  instruments.  The  87  Geo.  3,  c.  122,  makes  it  an  offence  to 
foive  the  witnesses*  names  to  a  power  of  attorney,  but  does  not  extend  to  deeds ; 
and  a  number  of  other  acts  of  nirliament  make  it  penal  to  utter  forged  powers 
of  attorney  to  receive  seamen's  wages  (9  Oeo*  3,  c.  80,  s.  6)  of  out-pensioners 
from  Greenwich  Hospital,  &c. ;  but  none  of  these  mention  deeds ;  and  if  utter- 
ii^  them  was  capital  under  the  2  (ho.  2,  as  for  uttering  foived  deeds,  these 
eoactmenti  would  all  be  unnecessary.  I  must  therefore  contend,  that  if  a  power 
of  attorney  is  a  deed,  it  is  not  so  within  the  meaning  of  the  statute  2  Geo.  2 ; 
and  that,  therefore,  the  uttering  it,  knowing  it  to  be  forged,  is  not  a  capital 
offence. 

Bosanquetj  Sent,  for  the  Crown.  On  the  question,  whether  a  power  of 
attorney  is  a  deed,  many  definitions  from  learned  authors  have  been  quoted, 
particularly  Lord  Coke,  This  shows  hows  how  dangerous  it  is  to  take  defini- 
tions even  from  high  authorities ;  for  though  it  is  contended  that  nothing  is  a 
deed  which  has  not  a  contract  in  it,  those  very  learned  authors,  and  many 
othera,  lay  down  that  a  letter  of  attorney  to  deliver  seisin,  and  to  receive  seisin, 
muBt  be  by  deed ;  releases,  confirmations,  and  disclaimers,  are  all  by  deed,  and 
jet  they  are  neither  of  them  matters  of  contract.  The  argument  on  the  other 
side  is,  that  there  are  two  sorts  of  sealed  instruments,  one  sort  called  chatia^ 
the  other  literse.  In  Co.  Lit.  52  a.,  it  is  laid  down,  that  the  authority  to  deli- 
ver seisin  must  be  hy  deed;  a  letter  of  attorney  to  execute  a  deed  must  also 
be  80 ;  as  must  a  letter  of  attorney  to  convey  any  matter  lying  in  grant :  and 
*4201  ^^  Coke  continues— ^  for  litera  *does  sometimes  signify  a  deed,  as 
■I  lUerse  acquietaneix ;"  and  he  cites  Bntton,  101  b., :  and  I  therefore  con- 
tend, that  a  written  instrument,  signed,  sealed,  and  delivered,  is  a  deed.  In 
Goddard^s  case,  2  Rep.  5,  it  is  laid  down,  that  a  deed  is  a  writing  on  parch- 
ment, signed,  sealed,  and  delivered;  and  2  Roll.  Abr.  21,  goes  to  the  same 
point.  In  another  case,  in  /)yer,  the  question  was,  whether  forging  a  custo- 
mary, sealed  by  the  copyholders  of  a  manor,  was  within  the  statute  of  ElizOf 
bith.  The  court  thought  that  it  was ;  but  the  word  deed  is  not  mentioned.  It 
is  said,  that  an  award  signed  and  sealed  is  not  a  deed :  and  in  the  case  of 
Brown  v.  Fairser,  4  East,  584,  the  question  was,  whether  an  award  under  a 
seal  must  have  a  deed  stamp ;  and  Lord  ELLENBonotoH  said,  that  it  need  not ; 
as  the  arbitrator  was  functus  officii  when  he  had  made  his  award,  and  had  it 
ready  to  be  delivered ;  and  that,  prior  to  actual  delivery,  the  award  was  com- 
plete :  but  Lawrence,  J.,  says,  that  if  the  arbitrator  delivered  his  award,  under 
seal,  OS  a  deed^  it  must  then  have  a  deed  stamp ;  but  that  if  it  were  not  deli- 
vered as  a  deed,  though  it  were  by  writing,  under  seal,  the  common  award 
stamp  would  be  sufficient.  There  are  numberless  acts  done  by  deeds  which 
contain  nothing  of  contract:  a  license  may  be  by  deed;  on  a  fine  without  a 
<leed  to  lead  the  uses,  the  uses  would  result  to  the  party  himself,  and  yet  he 
niav,  by  deed,  declare  the  uses  to  himself  for  life,  to  his  wife  for  life,  to  his  first 
and  other  sons  in  tail,  iic. ;  and  yet  in  all  this  there  is  nothing  of  contract.  It 
has  been  said,  that  the  covenant  contained  in  this  power  of  attorney  is  nuga- 
^ry;  bnt  it  was  introduced  on  very  great  advice;  and  it  is  clear  that  no  man 
can  appoint  another  to  be  attorney  to  his  executors,  and  much  less  to  his  admi- 
nistrators, therefore  the  death  of  the  party  would  put  an  end  to  the  power ;  and 
the  covenant  is,  therefore,  necessary  to  secure  the  Bank  as  to  acts  done  by  the 
attorney  afler  the  death  of  the  party,  and  before  they  are  apprised  of  it.  The 
case  of  a  covenant  never  to  sue  being  pleaded  as  a  release,  has  been  pushed 
*430l  ^^^  ^^' '  ^^^*  though  *it  may  be  pleaded  as  a  release,  yet  there  is  no  law 
^  which  holds  that  it  may  not  also  be  used  as  a  covenant.  But  the  press 
of  the  argument  is,  that,  though  this  may  be  a  deed,  it  is  not  a  deed  within  the 
meaning  of  the  stat.  2  Geo.  2 :  the  words  of  that  statute  extend  to  the  forging 
and  the  ntteriog  of  **any  deed,**    The  case  is,  therefore,  within  the  terms  of 
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that  act,  whiek  has  been  repeatedly  applied  to  cases  of  the  ittteieis  of  ibiged 
powers  of  attorney;  and,  indeed,  the  statute  8  Gee.  1,  does  not  apply  to  the 
public  funds. 

Abbott,  C.  J.    Does  that  statute  include  the  forgery  of  powers  of  attorney 
to  transfer  stock  in  the  public  funds? 

Boionquei^  Serjt     That  would  depend  on  the  constructioB  of  the  words 
^capital  stocks,"  which  only  apply  to  the  capitals  of  jointrstock  companies, 
but  not  to  the  public  funds,  which  are  not  capital  stocks,  but  annuities:  and  tiie 
statute  31  Geo.  2,  c.  22,  «.  77,  which  extends  the  statute  8  Geo.  1,  does  not 
go  any  further  in  this  respecL     It  has  been  always  laid  down,  that  affirmatory 
words  in  an  act  of  Partiament  do  not  repeal  a  former  act,  if  both  can  have 
effect  together.     Therefore  the  last  act  would  not  affect  a  former  act  making 
it  capital  to  forge  or  utter  a  deed.     The  preamble  of  the  statute  2  Geo*  2,  goes 
to  show  that  the  Legislature  intended  to  enhance  the  punishment  of  foi^r)', 
and  in  fact  they  did  so;   for  almost  all  prosecutions  for  forgery  are  now 
carried  on  under  that  statute,  except  in  cases  for  the  foigery  of  bank-notes. 
The  statute  37  Geo.  3,  c.  122,  only  regards  genuine  powers  of  attorney,  the 
names  of  the  witnesses  only  being  forged ;  and  it  should  be  observed,  that 
the  Bank  powers  are  not  of  necessity  by  deed  ;  they  need  only  be  under  the 
hand  and  seal  of  the  party;  and  there  are  many  corporations  whose  stock 
may  be  transferred  with  even  less  formality  than  is  required  at  the  Bank. 
And  here  I  must  refer  to  the  *very  long  practice;  for  there  have  r^^^j 
been  cases  in  which  many  prisoners  have  been  tried  and  convicted  ^ 
of  forging  and  uttering  powers  of  attorney  such  as  this  is,  as  for  forging  or 
uttering  deeds ;  and  yet,  neither  the  learned  Judffes  who  watched  over  Uie  fate 
of  those  prisoners,  nor  the  able  counsel  who  defended  them,  ever  took  any 
objection  of  this  kind.     In  1706,  there  were  two  indictments  against  HeBrtf 
Weston,  for  forging  and  uttering  a  deed,  (a  power  of  attorney  like  the  present,) 
and  there  was  a  count  for  forging  a  power  of  attorney ;  he  was  convicted  and 
executed ;  but  in  that  case  there  was  evidence  of  the  actual  forgery.    In  1802, 
on  an  indictment  similarly  framed,  a  person  named  Cock  was  tried.    That 
person  was  defended  by  the  late  Sir  V.  Gibbs,  and  there  was  no  evidence  oi 
the  actual  forgery ;  and  he  was  convicted  and  executed.     The  cases  of  ^nnt 
ihirk,  in  1804,  and  Mary  Anne  James,,  in  1817,  were  precisely  similar. 
They  were  convicted  of  uttering  a  deed,  which  was,  in  fact,  such  a  power  of 
attorney  as  the  present     In  the  case  oi  Joseph  Boyee,  in  1816,  there  was  a 
count  for  forging  a  power  of  attorney,  and  there  was  evidence  of  the  actual 
forgery.     In  the  case  of  John  Wait,  there  was  no  count  for  forging,  but  only 
for  uttering;  and,  notwithstanding  the  great  exertions  made  in  that  case,  this 
objection  was  never  taken  :  and  though  not  taken  by  Counsel,  if  it  had  been 
a  good  objection,  it  would  have  occurred  to  some  of  the  learned  Judges.    The 
case  of  Rex  v.  Lyon  has  been  adverted  to :  he  was  indicted  for  forging  and 
uttering  a  power  of  attorney  to  receive  seamen's  wages ;  and  a  statute,  45  Ges. 
3,  c.  72,  s,  02,  had  prescribed  a  particular  form  for  powers  of  that  kind;  and 
the  question  then  was,  whether,  the  forged  one  not  being  in  the  prescribed 
form,  it  was  a  capital  oflence  to  forge  it ;  and  all  the  Judges,  except  one,  con- 
sidered that  it  was  a  deed  within  the  statute  2  Geo,  2. 

Batlet,  J.  I  was  one  of  the  Judges  who  was  present  on  that  occasion. 
All  the  twelve  Judges,  with  the  ^exception  of  my  Brother  Graham,  r^^^ 
who  doubted,  thought  it  was  a  capital  offence,  tliough  the  form  of  the  '- 
power  was  not  according  to  the  act  of  45  Geo,  3 :  and  ten  of  the  Judges  thought, 
that,  since  that  act,  it  was  a  deed;  my  Brother  Graham  and  myself  being  of  a 
different  opinion. 

Bosanquet,  Serjt.    I  have  understood  that  ten  of  the  Judges  thought  die 
conviction  good  under  the  statute  2  G^.  2* 

Graham,  B.    I  think  that  it  was  so* 
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FAMMt  J.    In  1787»  Sophia  Pringk  was  convicted  before  Ootddf  J.y  and 
7h$m»(nk,  B.,  of  uttering  a  deed,  which  was  a  power  of  attorney. 

Boionqueif  Serjt.    On  these  grounds  I  submit  that  the  present  conviction  is 
rigiit 

Aoierkk^  in  reply.  It  has  hetn  eouteftded,  that  Uie  tme  definition  of  a 
deed  is,  a  writing  signed,  sealed,  and  delivered ;  and  some  loose  dicta  are 
brought  forward  to  support  this  proposition,  in  answer  to  the  high  authorities  I 
hare  quoted:  and  if  this  were  the  true  definition,  a  notice  to  quit,  or  a  will, 
woold  be  deeds,  if  sis^ned,  sealed,  and  delivered,  which  clearly  would  not  be 
80.  There  must  be,  m  addition,  a  contract  or  a  grant  to  make  it  a  deed*  The 
deed  to  lead  the  uses  does  the  aig—enl  ae  good,  as  it  must  be  either  a  contract 
or  a  grant,  and  conveys  an  interest:  so  does  a  release,  or  a  confirmation,  or  a 
disclaimer;  but  this  power  of  attorney  conveys  only  a  bare  authority.  In  the 
stamp  acts  the  Legislature  rank  powers  of  attorney  and  deeds  under  different 
beads]  powefs  of  attorney  bearuig  a  different  stamp  from  deeds* 

Batlbt,  J.    Bonds  and  mortgages,  though  deeds,  pay  different  stamp  duties. 

'4331       *f^oianquetf  Seijt     The  term  deed  in  the  stamp  acts  means,  deeds 

-'  not  otherwise  charged. 

Sroderiek,    I  was  called  on  to  cite  cases,  on  the  point  that  a  covenant  not 

to  sue  must  be  pleaded  as  a  release ;  and  the  authorities  on  that  point  are,  Deux 

V.  Jefferiesy  Cro.  Eliz.  352 ;  Hodges  v.  Smith,  lb.  623  ;  ^yKff  v.  Scrimtheire^ 

1  Show.  46 ;  and  the  judgment  of  BuUer,  J.,  in  Smith  v.  iSfapelbaek,  1  T.  R. 
446.  On  the  second  point  :-^He  contended,  that,  though  for  some  purposes 
powers  of  attorney  might  be  deeds,  yet,  as  to  the  forgery  of  them,  the  Legisla- 
tore  always  considered  them  as  matter  of  separate  legislation,  distinct  from 
deeds;  and  that,  therefore,  they  were  not  within  the  purview  of  the  statute 

2  Geo.  2,  c.  25. 

The  Judges  reported  their  opinions  to  the  King  in  council,  and  the  prisoner 
was  subsequently  executed. 

In  addition  to  the  eases  cited  hy  the  Counsel  for  the  Bank,  there  is  that  o{  Anne  Lewit, 
reported  by  Mr.  Justice  Foiter  in  his  very  able  work  on  Crown  Law  (p.  116.)  That 
pmoner  wu  indicted  for  ntteripg  a  forged  deed,  which  purported  to  be  a  power  of  attorney, 
under  seal,  from  the  administratrix  of  a  deceased  marrae.  The  case  received  very  great 
consideration ;  and  the  point  principally  in  doubt  was,  whether  it  was  a  capital  offence  to 
forge  the  name  'of  a  person  who  did  not  exist,  e.  g.,  the  daughter  of  a  person  who  bad  no 
daughter.  The  twelve  Judges  held  that  it  was:  and  their  Lordships  say — "The  offence 
(be  prisoner  staodetb  charged  with  is,  the  publishing  as  true  a  certain  false,  forged,  and 
counierfeited  deed,  purporting  to  be  a  power -of  attornev  from  Elixabetk  Tingle,  with  an 
intention  io  defraud,  knowing  it  to  be  false.  This  is  her  offence ;  and  it  is  one  of  the 
offsocee  described  in  the  act :  for,  it  is  to  be  observed,  that  the  act,  in  descriMng  the  of 
fence,  doth  not  oee  the  words,  '  the  deed  of  any  person,'  or  '  the  deed  of  another,'  or  an^ 
words  of  like  import,  but  any  false  deed.  Is  the  deed  in  question  then  a  felse  deed,  or  ie  it 
•M  f^Umdomhtediy  it  tt.  Was  it  published  with  an  intention  to  defraud  t— It  certainly 
was.  This  being  so,  it  would  sound  very  harsh,  to  say,  tbst  the  prisoner's  case  is  not 
brooght  within  the  letter  and  meaning  of  the  aot,  because  no  sack  person  ever  existed  aa 
Elisabea  TimgU,  the  daughter  of  Bitkard,'* 
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BEFORE  MR.  JUB'nCE  PARK,  AND  MR.  JUSTICE  LITTLEDALR 


BERKSHIRE  ASSIZES. 

(ava  Side.) 
BEFORE  MR  JUSTICE  PARK 


REASON  V.  WIRDNAM. 

A  person  cannot  maintain  an  action  for  hia  tronble  and  lots  of  time  in  going  to  a  plaot  to 

become  bail  for  another.  . 

A88UVP8IT  for  work  and  labor. 

One  of  the  items  of  the  plaintiff's  demand  was,  for  his  trouble  and  loss  of 
time  in  going  a  journey  to  become  bail  for  the  defendant. 

Park,  J.  I  am  clearly  of  opinion,  that,  if  a  person  takes  a  journey  to  be- 
come bail  for  another,  he  cannot  maintain  an  action  against  such  person,  for 
his  trouble  or  loss  of  time  in  such  journey ;  because,  he  does  not  undertake 
the  journey  as  work  or  labor,  or  as  a  person  employed  by  the  defendant;  bat 
he  does  it  as  his  friend,  and  to  do  him  a  kindness. 

Verdict  for  the  plaintiff,  for  the  other  items  of  his  demand. 

Taunton^  and  Talfourd^  for  the  plaintiff. 

[Attomies— Z>ynf,  and  Ifayor .] 
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{^Crown  Side.) 
BEFORE  BfR.  JUSTICE  LITTLEDALE. 


REX  V.  JOHN  BATLET. 

Ob  n  iodietmeiic  for  forging  of  the  ntmet  of  two  joint  acceptors,  one  reletee  by  the 
holder  for  Talnable  consideration  to  both  of  them  jointly,  is  sofficient  to  make  them 
eorapetent  witnesses  to  proTO  the  forgery ;  and  such  release  reratret  bat  one  stamp. 

A  release  to  one  of  two  joint  acceptors,  innres  to  discharge  both. 

This  prisoner  was  indicted  for  forging  and  uttering  the  j(nni  acceptance  of 
John  AUxander  and  John  Purkis^  to  a  bill  of  exchange,  drawn  by  the  prisoner, 
and  made  payable  to  his  order.  The  prisoner  brought  it,  with  the  forged 
acceptance  on  it,  to  a  person  named  Shelley^  and  indbrsed  it  to  Shdley^  to 
whom  he  paid  it  for  a  horse. 

To  make  Jilexander  and  Purkis  competent  witnesses  to  prove  their  names 
foiged,  a  release,  to  them  jointly,  was  executed  by  Shdley^  but  it  bore  only  one 
stamp. 

The  prisoner's  counsel  objected,  that  the  release  went  to  make  tach  a  com« 
petent  witness;  and  therefore  it  ought  to  have  borne  two  stamps. 

LiTTLEDAUB,  J.  As  the  liability  was  joint,  the  release  might  be  joint  to  dis* 
cbaige  it;  and,  I  am  of  opinion,  that  if  Shelly  had  given  a  release  to  one  only 
of  the  two  joint  acceptors,  it  would  have  inured  to  the  discharge  of  both. 

The  prisoner's  counsel  then  objected,  that  the  indorsee  releasing  the  acceptors, 
might  not  be  sufficient  to  destroy  all  their  liability,  as  the  prisoner,  as  drawer, 
might  have  some  claim  on  their  acceptance,  though  the  indorsee  had  released 
his  rights. 

"4361       *LrmJBDAiJB,  J.,  was  clearly  of  opinion,  that  the  acceptors  were 
^  competent  witnesses. 

Verdict— Guilty. 

Canington^  for  the  prosecution. 

Curwoodf  and  R.  B.  Camyn^  for  the  prisoner. 

[Attomies — Frankum^  and  Compigny  ^  Darvel,] 

It  is  vsnal,  on  indictments  for  forgery*  to  call  the  party  whose  name  is  forged  (he  being 
released)  to  prove  the  forgery ;  but  the  forgery  may  be  proved  by  persons  acquainted  with 
bis  handwriting,  2  Ea.  r.  C.  1002;  and,  in  Newland^g  case,  Le  Blantt  J.,  allowed  the 
forgery  of  the  aignature  of  a  Cashier  of  the  Bank,  to  a  bank  note,  to  be  proved  by  a  per- 
son acquainted  with  his  handwriting;  though  such  cashier  mieht  have  been  called,  even 
without  release,  as  he  had  no  interest  whatever  in  proving  the  note  to  be  forged.  But 
admitting  this  mode  of  proving  a  forgery  to  be  sufficient,  in  point  of  law,  which  it  certainly 
it,  io  a  esse  so  highly  penal  as  forgery,  a  jury,  using  a  very  proper  caution,  will  not,  in 
general,  convict,  without  the  best  evidence  that  can  be  procured,  is  adduced  ;  and,  there- 
wre,  it  ifl  expedient  to  call  the  party  whose  name  is  forged,  and  release  him,  if  necessary ; 
and,  if  that  is  not  done,  and  the  prosecntor  relies  on  other  proof  of  the  forgery,  he  may 
very  confidently  anticipate  the  acquittal  of  the  prisoner.  Where  the  forgery  is  by  altering 
a  genuine  instrument,  it  is  usual  to  add  a  set  of  counts,  charging  the  forgery  to  be  by 
altehog;  hot  it  was  held,  in  the  case  of  Sex  v.  Teague,  Bay.  on  Bills,  430,  that,  where  a 
nan  altered  a  lOZ.  note  to  50/.,  he  was  rightly  convicted  of  forging  a  note  for  502.  And  in 
£<x  V.  Eltworth,  lb.,  the  like  was  held ;  where  the  prisoner  vTas  cbarfed  with  the  uttering, 
and  the  alteration  was  by  making  eight  into  eighty.  Great  care  ought  always  to  be  taken 
insetting  oot  the  forged  mstrument  m  the  indictment ;  it  must- be  set  out  exactly  aa  it  is : 
and  if,  by  mistake,  a  word  is  inserted  or  omitted,  the  mistake  must  be  copied  in  the  in- 
dictment ;  and  so  figures  must  be  set  out  as  figures ;  abbreviations  set  out  as  they  are,  and 
the  like ;  and,  where  the  instrument  does  not  appear,  on  the  face  of  it,  to  be  within  any 
of  the  statutes  aeainst  forgery,  there  must  be  proper  averments  to  show  that  it  is  so ; 
as,  where  a  forged  receipt  is  given  on  a  navy  bill,  by  merely  writing  the  party's  name  on 
it;  in  aocb  a  case,  there  must  be  averments,  that  the  signing  the  name  imported  a  receipt ; 
sflkd,  where  the  meaning  is  necessary  to  be  shown,  and  does  not  sufficiently  appear  from 
•he  Bstrvment  itself,  there  must  be  muendoes. 
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REX  V.  SAMUEL  KESSAL. 

If  two  persons  quarrel,  and  begin  to  fight,  on  equal  terras,  when  one,  finding  himself  not 
eau&l  to  his  adversary,  runs  awaj,  and,  being  pursued,  draws  his  knife,  and  when  orer- 
taken  bj  his  adversary,  stabs  him  ;  if  death  ensue,  this  would  be  only  manslsoghter; 
and,  therefore,  for  such  stabbing,  the  party  cannot  be  convicted  capitally  under  Lord 
EllenhorougVt  act.  But  if,  before  the  conflict  began,  the  party  had  drawn  faia  knife ia 
cool  blood,  in  case  death  had  ensued,  the  offence  would  have  been  murder. 

This  prisoner  was  indicted  for  cutting  George  Barejield^  witli  intent  to  mur- 
der, or  do  him  gprievously  bodily  harm. 

The  prisoner,  on  the  night  in  question,  was  returning  from  a  revel  to  Csver- 
eham^  when  he  was  overtaken  by  the  prosecutor.  Both  were  intoxicated,  and 
a  quarrel  ensued ;  the  prosecutor  struck  the  first  blow,  and  they  fought  for  a 
few  minutes,  when  the  prisoner  ran  back  a  short  distance,  and  the  prosecutor 
pursued,  and  overtook  him ;  on  which  the  prisoner,  who  had  taken  out  his 
knife  in  his  retreat,  gave  the  prosecutor  a  cut  across  the  abdomen. 

Curwood^  for  the  prisoner,  contended,  that  he  ought  to  be  acquitted ;  because, 
if  death  had  ensued,  his  client  would  only  have  been  guilty  of  manslaughter: 
for,  if  two  persons  begin  to  fight  on  equal  terms,  and,  during  the  conflict,  the 
blood  having  become  heated,  one  draw  a  knife,  and  death  ensues,  it  will  be  bat 
manslaughter ;  and  this  is  very  different  from  the  case  of  a  man  going  into  the 
conflict  witli  an  original  intention  of  using  the  knife  ;  and  he  cited  £a.  P.  G. 
tit.  Homicide^  243,  where  it  is  laid  down,  Uiat  ^^if  on  any  sudden  quarrel  blows 
pass,  witliout  any  intention  to  kill  or  injure  another  materially ;  and  if,  in  the 
course  of  the  scuflle,  afler  the  parties  are  heated  by  the  contest,  one  kill  the 
other  by  a  deadly  weapon,  tliis  will  only  be  manslaughter;  and  Rex  v.  Taylor^ 
5  Burr.  2703;  mow* 8  case,  Jjeach,  138,  which  go  to  confirm  this  doctrine. 

*Cro88,  contra,  submitted,  that  it  would  be  a  question  for  the  jury  to   r^j^o 
consider  whether  the  prisoner  was  actuated  by  a  malicious  intent,  when  ■- 
he  ran  away  (or  the  purpose  of  drawing  Uie  knife. 

Park,  J.  The  question  that  I  shall  leave  to  tlie  jury  is  this,  whether  the 
prisoner  ran  back  with  a  malicious  intention  of  getting  out  his  knife,  to  inflict 
an  injury  on  the  prosecutor,  and  so  gain  an  advantage  in  the  conflict?  for,  if  he 
did,  notwithstanding  the  previous  fighting  between  diem  on  equal  terms,  and 
the  prosecutor  having  struck  tlie  first  blow,  I  am  of  opinion,  that,  if  death  had 
ensued,  the  crime  of  tlie  prisoner  would  have  been  murder;  or,  whether  the 
prisoner,  honafide^  ran  away  from  tlie  prosecutor  with  intention  to  escape  from 
an  adversary  of  superior  strength,  but,  finding  himself  pursued,  drew  his  knife 
to  defend  himself?  as,  in  this  latter  case,  if  tlie  prosecutor  had  been  killed,  the 
crime  would  have  been  manslaughter  only. 

Verdict— Not  Guilty. 

Cro88i  for  the  prosecution. 

Curwood^  for  the  prisoner. 

[Attomies — Blandy  ^  Andrews,  and  Zooiber.] 

In  the  eaae  of  Bex  t.  Taylor ^  5  Burr.  S793,  the  priamier  and  deceased  had  quarrelled  in 
an  alehouae,  and  the  prisoner,  who  was  a  soldier,  struck  the  deceased  with  a  small  cans ; 
a  trwffle  and  abusive  langusge  ensued,  and  the  decease  and  others  proceeded,  wiUi  oons* 
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4»nhle  mlenca,  to  turn  the  prisoner  oat  of  the  house :  on  which,  the  prisoner  drew  his 
twoidi  sod  turned  roand  and  killed  the  deceased.  The  Court  of  King's  Bench,  after 
takinff  time  to  consider,  held  the  offence  of  the  prisoner  to  be  manslauffhter  only.  In 
Snnr$  case,  the  prisoner,  who  was  a  shoe'maker,  was  cutting  the  heel  of  a  shoe  with  a 
eomnon  shoemaker's  knife ;  and  the  deceased  (some  previous  ill  language  having  passed) 
seized  the  prisoner  hj  the  collar,  and  both  rolled  down  into  the  cartwaf ;  while  they  werv 
stmggliiijB;  on  the  ground,  the  prisoner  being  undermost,  and  the  deceased  upon  him,  the 
*4391  P'i^"®''  fltaobed  the  *deceased  with  the  knife  that  he  still  held  in  his  nand ;  on  in- 
'  speetion,  it  appeared,  that  the  deceased  had  received  three  wounds  from  the  knife  ; 
sf  one  of  which  be  died.  After  great  argument  and  consideration,  the  Judges  held  this  to 
be  oisDslaughter.  Through  the  whole  current  of  authorities,  the  Judges  appear  to  plaee 
tJie  question  on  this  point,— Whether  the  prisoner  was  originally  actuatea  bv  malice  in 
the  ontset,  or  whether  his  passion  was  first  inflamed  by  something  done  to  nim  by  the 
piity  killed  t 


\ 


WORCESTER  ASSIZES. 

{dvU  iXde.) 

BEFOBE  MR  JUSTICE  LITTLfiDALE. 


DAVIES  V.  BINT,  COOKE,  et  al. 

Ob  sn  information  filed  in  the  Crown  Office,  to  recover  penalties  under  the  game  laws, 
notiee  to  a  defendant  in  custody,  indorsed  on  a  copy  of  the  information,  to  appear  and 
plead  or  demur,  or  a  plea  and  appearance  will  be  entered  for  him  under  the  statute  48 
Geo.  3,  e.  58,  is  not  good,  as  that  statute  does  not  apply  to  informations  of  this  sort. 

On  such  an  information,  if  a  verdict  passes  in  favor  ofone  defendant,  and  against  another, 
the  acquitted  defendant  is  not  entitled  to  his  costs. 

Whether,  on  the  trial  of  such  information,  it  is  necesssrv  that  a  defendant  in  custody,  who 
has  not  employed  either  attorney  or  Counsel,  should  be  brought  into  Court  at  the  time 
of  the  trial  f  and  if  it  is  necessary  that  he  should,  whether  he  should  be  brought  up  by 
an  order  of  the  Judge  of  Nisi  Priut,  or  by  habeas  corpus— ^QtuBre. 

Information  exhibited  in  tfie  Crown  Office  against  the  defendants,  for  nsing 

dogs  and  snares  for  the  destruction  of  game,  whereby  they  had  forfeited  5/.  to 

*41A1  ^^  informer  for  each  ofience.t    Three  of  the  defendants  *were  in  cus- 

-l  tody  under  an  attachment  founded  on  this  very  information,  and  had  not 

t  Penalties  nnder  the  game  laws  are  often  sued  for  by  information  filed  in  the  Crown 
Oflke,  as  all  penalties  msy  be,  which  are  recoverable  "  by  bill,  plaint,  information,**  &c. : 
sad,  to  do  this,  an  affidavit  must  be  made  of  the  facts  of  the  case,  and  left  with  one  of  the 
clerks  in  Court  of  that  office,  who  will  prepare  the  information ;  which  ought  to  consist 
of  St  least  as  many  counts  as  there  are  penalties  to  be  recovered.  This,  when  engrossed* 
tbe  ioformer  himself  must,  in  open  Court,  deliver  into  the  hands  of  the  Master  of  the 
Crown  Office,  within  sii  lunar  months  after  the  offence.  The  venue  must  be  laid  in  the 
true  county :  and  as  soon  as  the  information  is  filed,  the  informer's  clerk  in  Court  will 
issue  an  attachment,  on  which  the  defendant  will  be  arrested,  and  held  to  bail  in  10^  for 
his  entering  an  appearance  in  the  Crown  Office ;  and  if  he  does  not  put  in  such  bail,  he  is 
thrown  into  prison,  and  there  remains,  without  a  trial,  till  he  causes  an  appearance  to  be 
entered,  by  a  clerk  in  Court,  in  the  Crown  Office;  a  period,  where  the  party  is  ignorant 
and  poor,  (which  is  too  often  the  case,)  ainounting  to  months,  and  sometimes  years ;  as, 
if  no  appearance  is  entered,  he  stays  in  prison  till  the  informer  has  charity  enough  to  dis- 
ehsm  mm.  However,  on  such  appearance  being  entered,  he  is  entitled  to  be  discharged  ■ 
and  IM  informer's  clerk  in  Court  enters  rules  to  plead ;  and  the  part^  pleads,  in  mo*t 

•as,  the  general  iisoe— not  guilty ;  however,  sometimes,  a  former  conviction  or  arquiiiui 
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retained  any  counsel  to  defend  them  on  the  trial.  It  was,  therefore,  considered 
necessary  that  they  should  be  in  Court  at  the  time  of  the  trial ;  and  the  plaintiff*8 
counsel  applied  to  the  learned  Judge  for  his  order  to  the  keeper  of  the  county 
jail  to  bring  them  up* 

LrTTLEDALB,  J.,  had  never  known  such  an  order  made,  and  was  by  no 
means  sure  that  he  had  authority  to  grant  it:  this  was  a  mere  issue  between 
these  parties,  sent  out  of  the  Court  of  King's  Bench  to  be  tried,  and  he  did  not 
•ee  how,  as  a  Judge  of  Nisi  Prius^  he  could  make  such  an  order. 

The  Counsel  for  the  plaintiff  then  wished  the  keeper  of  the  jaQ  to  r,.^, 
bring  up  those  defendants,  under  an  indemnity  from  Lord  Plymouth^  ^ 
the  real  plaintiff. 

Curwood,  If  the  keeper  brings  them  up  under  such  an  indemnity,  he, 
being  keeper  of  the  coun/y  jail  only,  must  bring  them  through  the  dty  of  Wot- 
ceiter^  in  which  he,  as  keeper  of  the  county  jail,  can  have  no  authority;  and 
therefore,  by  bringing  them  through  the  city,  he  would  be  guilty  of  permitting 
an  escape. 

The  plaintiff's  Counsel.  These  persons  are  not  in  the  jail  on  any  other 
warrant;  and  the  plaintiff  will  undertake  not  to  sue  the  keeper  for  any  escape. 

Carrington,  Though  the  plaintiff  may  waive  his  action  for  an  escape,  yet, 
if  the  keeper  is  by  these  means  guilhr  of  permitting  an  escape,  as  soon  as  the 
parties  are  brought  within  the  city,  they  may,  if  they  please,  refuse  to  remain 
in  his  custody ;  and  if  he  insists  on  detaining  them,  Uiey  may  maintain  actions 
against  him  for  false  imprisonment. 

LrrTLBDALE,  J.  There  is  no  doubt  that  the  keeper  need  not  accept  of  any 
indemnity  of  any  kind  unless  he  chooses ;  and  I  apprehend  these  defendants 
must  either  be  brought  up  by  order,  or  by  habeas  corpus.  I  will,  therefore,  as 
it  is  a  new  case,  take  it  into  my  consideration,  and  determine  on  the  proper 
course.t 

*  However,  before  the  learned  Judge  had  decided  on  this  point,  the  r«jio 
keeper  was  prevailed  on  to  bring  them  up  on  an  indemnity ;  but,  before  ^ 
the  case  was  gone  into,  they  stated,  that  they  had  been  imprisoned  seven 
months  on  this  information,  without  having  been  tried,  and  that  they  had  now 
had  no  sufficient  notice  of  trial ;  and  that  they  were  not  prepared  to  defend 
themselves,  and  had  not  their  witnesses  in  attendance. 

The  plaintiff's  Counsel  wished  to  go  on,  and  said,  that  in  cases  of  this  sort, 
defendants  were  only  entided  to  the  notice  of  trial  indorsed  on  the  information, 
under  the  statute  48  Geo.  3,  c.  58 ;  and  the  learned  Judge  allowed  the  trial  to 
proceed,  as  every  thing  was  admitted  to  be  regular  as  to  Cooke;  and  if  the 
other  defendants  were  irregularly  tried,  they  would  have  the  advantage  in 
another  stage. 

Verdict — Cooke  Not  Guilty;  the  others  Guilty. 

Jervis,  Taunton^  and  Russel,  for  the  plaintiff. 
Curwoodf  and  Carrington^  for  the  defendant  Cooke, 

[Attomies — Robeson^  and  Chwland.'] 

(before  a  magistrate,  or  some  other  Court)  for  the  same  offence.  The  case  is  then  tried 
like  any  other  cause  at  Ni$iPriuit  no  Attornev  GeneraPs  warrant  of  lafex  being  required; 
and  if  the  informer  obtains  a  verdict,  he  has  double  costs,  for  which,  with  the  penaltVt  * 
fi.  fa.  or  oa.  ta.  may  be  issued.  The  practice  on  these  informations  will  be  very  raUy 
^one  into,  and  precedents  of  the  whole  proceedings  eiven,  in  the  work  of  Mr.  Gude,  which 
IS  now  in  the  press j  and  the  law  relative  to  these  informations,  is  treated  of  at  larse,  in  Mr. 
Curv>ood*$  Edit,  ot  Hawk.  P.  C.  b.  2,  c.  25,  p.  368. 

t  This  species  of  information  being  a  mere  civil  proceeding  to  recover  penalties,  which, 
as  Mr.  Justice  Holroyd  observes,  are  in  Law  a  debt  to  the  informer  as  soon  as  he  sues  for 
them,  it  seems  to  be  no  more  necessary  to  bring  up  the  defendant,  than  it  would  be  in  in 
action  of  debt  for  a  penalty;  but,  if  it  were  necessary,  it  is  difficult  to  see  how  a  Judge 
of  JvMt  Prittf ,  as  such,  can  make  orders  relative  to  prisoners  in  the  jail :  aad»  therefore 
a  writ  QihahtM  corput  would  seem  to  be  the  proper  mode. 
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CX)URT  OF  KING'S  BENCH. 

BEFOBE  ABBOTT,  C.  i^  BAYLEY,  HOLROYD,  AND  LTTTLEDALE.  J8. 

In  Banc. 

Curwood^  who  was  now  instructed  on  the  behalf  of  the  three  defendants 
agunst  whom  the  verdict  had  passed,  now  moved  to  set  aside  the  verdict 
against  them,  and  that  they  should  be  dischaiged  out  of  custody,  on  the  ground 
*4431  *^^  ^^  statute  48  -Geo.  3,  c.  58,  did  not  apply  to  informations  for  the 
-'  recovery  of  penalties.  These  defendants  had  been  taken  into  custody, 
under  an  attachment  issued  out  of  the  Grown  Office. 

LnTLBDALB,  J.  Under  this  sort  of  attachment  you  hold  the  par^  to  bail  ii^ 
lOil  for  his  entering  an  appearance;  on  doing  which,  he  is  entitled  to  be 
dischaiged. 

Curwaod.  The  parties  were  in  custody,  and  were  served  with  a  copy  of 
the  information  in  &e  jail,  with  a  notice  indorsed,  that,  unless  within  eight 
dajB  ailer  the  delivery  they  caused  an  appearance  and  plea  or  demurrer  to  be 
entered,  an  appearance  and  plea  of  not  guilty  would  be  entered  in  their  names, 
poTBuant  to  the  statute ;  and  that  the  issue  to  be  joined  thereon  would  be  tried, 
&c.  This  notice  of  trial  was  certainly  irregrular,  being  before  issue  joined, 
whether  these  informations  were  within  the  statute  48  Oeo,  3,  c.  58,  or  not: 
the  plea  and  appearance  were  also  irregular,  if,  as  he  contended,  these  informa- 
lons  were  not  within  that  statute.!    The  statute  regarded  only  '*  offences  to  be 

t  The  Btat.  48  Geo,  3,  e,  58,  after  reciting  that  it  waa  expedient  to  extend  the  provtaions 
of  the  Btat.  26  Geo.  3,  e,  T7,  and  35  Geo.  3,  e.  96,  enacta,  "  That  whenever  anf  person 
tiuli  be  charged  with  anf  offence,  for  which  he  or  she  may  be  prosecuted  by  indictment 
•r  informatioD  in  his  Majesty's  Coart  of  King's  Bench,  not  being  treason  or  felony,  and 
the  same  shall  be  made  appear  to  any  Judge  of  the  same  Court  by  affidavit,  or  by  certifi« 
ctte  of  an  indictment  or  information  being  filed  aaainst  such  person  in  the  said  Court  for 
neh  offence,  it  shall  and  may  be  lawful  for  sucn  Judge  to  issue  his  warrant  under  hia 
hand  and  seal,  and  thereby  to  cauae  such  person  to  be  apprehended  and  brought  before 
hiin  or  some  other  Judge  of  the  same  Court,  or  before  some  one  of  his  Maiesty  s  Justices 
of  the  Peace,  in  order  to  his  or  her  being  bound  to  the  King's  Majesty  with  two  sufficient 
tureiies,  in  such  sum  as  in  the  said  warrant  shall  be  expressed,  with  condition  to  appear 
ia  the  said  Court  at  the  time  mentioned  in  auch  warrant,  and  to  answer  to  all  and  aingular 
iodictmeDts  or  informations  for  any  such  offence;  and  in  case  any  such  person  shall 
neglect  or  refuse  to  become  bound  as  aforesaid,  it  shall  be  lawful  for  such  Judge  or  Jus- 
tice respectively  to  commit  such  person  to  the  common  jail  of  the  county,  city,  or  place 
where  the  offence  ahali  have  been  committed,  or  where  be  or  she  shall  have  been  appro- 
bended,  there  to  remain  until  he  or  she  shall  become  bound  as  aforeaaid,  or  shall  be 
dischai^ed  by  order  of  the  said  Court  in  Term  time,  or  of  one  of  the  Judges  of  the  said 
Court  m  Vacation ;  and  the  recoenixance  to  be  thereupon  taken  shall  be  returned  and 
filed  in  the  said  Court,  and  shall  continue  in  force  until  such  person  shall  have  been 
acquitted  of  such  offence,  or,  in  case  of  conviction,  shall  have  received  judgment  for  the 
■ame,  unless  sooner  ordered  by  the  said  Court  to  be  discharged ;  and  that  where  any 
person,  either  by  virtue  of  such  warrant  of  commitment  as  aforesaid,  or  by  virtue  of  anV 
vrit  of  espMs  ad  respondendum  issued  out  of  the  said  Court,  is  now  detained  or  shall 
hereafter  be  committed  to  and  detained  in  any  jail  for  want  of  bail,  it  ahall  be  lawful  for 
the  prosecutor  of  such  indictment  or  information  to  cause  a  copy  thereof  to  be  delivered 
to  such  person,  or  to  the  jailer,  keeper,  or  turnkey  of  the  jail  wherein  such  person  is  or 
•hall  be  ao  detained,  with  a  notice  thereon  indorsed,  that  unless  such  person  shall,  within 
ekht  daya  from  the  time  of  such  delivery  of  a  copy  of  the  indictment  or  information  aa 
aforeaaid,  cause  an  appearance,  and  also  a  plea  or  demurrer  to  be  entered  in  the  said 
Court  Co  sncb  indictment  or  information,  an  appearance  and  the  plea  of  not  guilty  will  be 
eutered  thereto  in  the  name  of  such  nerson ;  and  in  case  he  or  she  shall  thereupon  for  the 
•aid  space  of  eight  days  after  such  aelivery  of  s  copy  of  the  indictment  or  information  as 
•foresaid,  neglect  to  cauae  an  appearance,  and  also  a  plea  or  demurrer  to  be  entered  in  the 
•aid  Court  to  such  indictment  or  information,  it  shall  be  lawful  for  the  prosecutor  of  such 
indictment  or  information,  upon  an  affidavit  being  made  and  filed  in  the  said  Court,  of  the 
delivery  of  a  copr  of  such  indictment  or  information,  with  such  notice  indorsed  thereon  as 
aforesaid,  to  sncn  person,  or  to  such  jailer,  keeper,  or  turnkey,  as  the  case  may  be,  which 
affidavit  may  be  made  before  any  Judge  or  Commissioner  of  the  said  Court  authorixed  to  take 
affidavits  in  the  said  Court,  to  cause  an  appearance  and  the  plea  of  not  guilty  to  be  enteied 
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prosecuted  by  indictment  or  ^information,  not  being  treason  or  felony;**  r^^^ 
which  certainly  did  not  include  cases  of  pecuniary  penalties  recoverable  ■> 
by  common  informers.  The  statute  also  spoke  of  the  party  being  brought  up 
for  judgment,  which  never  was  done  in  cases  of  pecuniary  penalty;  of  the 
*' prosecutor,'*  and  ot  ^6  plea  being  not  guilty,  whereas  the  plea  m^^ht  be  nU 
debet.  It  also  mentions  tlie  party  being  '* acquitted;'*  and  further,  this  sort  of 
notice  could  in  no  case  be  given,  unless  where  the  party  was  in  custody  on  a 
Judge's  warrant,  or  a  capias  ad  respondendum^  whereas  these  defendants  weie 
in  custody  on  ah  attachment. 

Abbott,  C.  J.,  observed,  that  it  was  iknporiant  that  the  practice  shodd  be 
settled.  And  the  Court  granted  a  rule  to  show  cause  why  there  i^ould  not  be 
a  new  trial,  and  Ordered  &at  a  mpersedeas  should  be  issued  to  discharge  the 
defendants  out  of  custody,  on  their  appearance  being  entered. 

Taunton,  and  Russell,  now  showed  cause ;  akid  ^contended  &at  these  ^^^^ 
informations  were  within  the  statute  48  Geo.  9,  c.  58 ;  because,  using  a  ^ 
net  for  the  destruction  of  game  was  punishable  by  imprisonment,  by  the 
statute  13  Etch.  2,  c.  13,  and  by  5  Jlnne,  e.  14;  and,  therefore,  was  cleaily 
an  offence. 

LiTTLEDALE,  J.    l^erc  is  no  doubt  that  destroying  game  is  an  offence. 

Batlby,  J.  This  act  only  applies  to  this  Court ;  and  these  penalties  aie 
recoverable  in  any  Court  at  Westminster. 

*HoLROYD,  S.  These  penalties,  when  sued  for,  are,  in  Law,  a  debt  r^^^i^ 
due  to  the  informer.  *• 

RusseL  The  statutes  recited  in  this  act  are,  2t  Geo.  S,  c.  77,  s.  18,  and 
35  Geo.  3,  c.  96,  which  relate  to  obstructing  Excise  officers  only ;  but  the 
statute  45  Geo.  3,  c.  10,  s.  41,  enacts  similar  provisions  for  informations  or 
indictments  for  offences  against  the  quarantine  laws ;  some  of  which  ait 
punishable  by  pecuniary  penalties. 

Abbott,  C.  J.     But  some  of  them  are  punishable  by  indictment* 

Russel.  Mr.  Curwood,  in  moving,  relied  much  on  the  words  **  offence"  and 
** acquittal;"  but  those  words  are  continually  applied  on  these  informations  by 
Blackstone  and  Hawkins ;  and  it  has  been  die  uniform  practice  of  the  Crown 
Office  to  give  this  sort  of  notice  to  defendants  in  custody  on  these  information, 
the  same  as  is  done  on  indictments. 

Curwood,  and  Carrington,  eontra%  were  stopped  by  the  Court. 

Abbott,  C.  J.  Where  a  statute  only  regards  ofiences  punishable  by  indict- 
ment or  information,  not  being  treason  or  felony,  can  we  say  that  undher  those 
words  an  information  by  a  common  informer  for  the  recovery  of  a  pecuniary 
penalty  is  included  ?  and  ought  a  man  to  be  taken  under  a  Judge's  warrant, 
and  held  to  bail,  for  a  mere  pecuniary  penalty? — No  such  thing  was  ever 
heard  of. 

Rule  absolute. 

Curwood  moved,  that  the  Master  should  tax  the  defendant  Cooke  his  costs, 
he  being  acquitted,  though  a  verdict  had  passed  against  his  co-defendants :  and 
he  relied  ♦on  the  words  of  the  statute  18  EHz.  e.  5,  s.  8,  that,  •*if  the  r,^^ 
informer  shall  have  the  trial  or  matter  past  against  him  by  verdict  or  '• 
judgment  of  Law,*'  the  informer  shall  pay  the  costs ;  and  he  argued  that  the 
matter  passed  against  the  informer,  as  fer  as  this  defendant  was  concerned. 

in  the  said  Court  to  such  indictment  or  information,  for  such  person,  and  such  proceedtngi 
shall  be  had  thereupon  as  if  the  defendant  in  such  indictment  or  information  had  appeared 
and  pleaded  not  guilty  according  to  the  usual  course  of  the  said  Court ;  and  that  if  upea 
the  trial  of  such  indictment  or  information  any  defendant  so  committed  and  detained  a* 
aforesaid  shall  be  acquitted  of  all  the  offences  therein  charged  upon  him  or  her,  it  shall  ba 
lawful  for  the  Judge  before  whom  such  trial  shall  be  hsd,  although  he  may  not  be  one  of 
the  Judges  of  the  said  Court  of  King's  Bench,  to  order  that  such  defendant  shall  b«  forth* 
•with  discharged  out  of  cuatody  as  to  his  or  her  commitment  aa  aforesaid,  mod  soeh 
lefandant  aball  be  thereupon  discharged  accordingly. 
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Per  Curiam,  The  langaage  of  this  statute  is  so  similar  to  that  of  23  Hen, 
8,  c.  15,  on  which  the  opposite  consiraction  has  been  put,  that  the  Court  think 
they  cannot  award  costs  to  one  of  several  defendants,  who  is  acquitted,  a  ver- 
dict passioi^  against  the  others. 

Rule  refused. 


PIERPOINT  V.  SHAPLAND. 

If  affinnatiTe  pleas  are  pleaded  with  the  general  issae,  the  plaintiff  majr,  if  he  choosee, 
fire  is  evidence  aov  matter  that  goes  to  deatrojr  the  justincationa,  so  pleaded  by  way 
o/aocicipating  the  defence ;  or  he  may  content  himself  with  proving  the  facts  alleged  in 
the  declaration,  and  let  the  defendant  make  out  what  he  can  in  iustification,  and  trust 
to  answering  it  by  evidence  in  reply ;  bat  if  he  does  this,  he  will  be  restricted  to  saoh 
erideoce  as  goes  exactly  to  answer  the  case  att emoted  to  be  made  out  by  the  defiendant 
in  aopport  of  his  pleaa 

Action  for  words  spoken  of  the  plaintiff,  a  suigeon  and  apothecary,  imputing 
to  him  want  of  medical  skill.  Pleas — 1st,  General  Issue ;  2d,  that  the  words 
irere  true. 

The  speaking  of  the  words  having  been  proved,  the  plaintiiF's  counsel  sug- 
gested, that  the  defendant  should  enter  on  his  defence  on  the  justification  of  the 
truth  of  the  words,  and  then,  they  (the  plaintiff's  counsel)  should  go  into  evi- 
dence to  disprove  such  justification. 

LnTLEDAiiE,  J.  When  affirmative  pleas  of  justification  are  put  on  the  record 
with  the  general  issue,  the  plaintiff's  counsel  may,  if  tliey  please,  not  only 
prore  the  facts  of  the  declaration,  but  also  may,  in  the  first  mstance,  and  before 
tiie  defendant's  case  is  gone  into  at  all,  go  into  any  evidence  which  goes  to 
destroy  the  effect  of  the  justifications,  by  way  of  anticipating  the  defence:  or 
*i481  ^^^  ™^y»  ^^  ^^y  please,  content  themselves  with  proving  the  *fact  on 
-'  the  general  issue,  and  then  close  their  case,  leaving  the  defendant  to 
make  out  his  justifications  as  he  can,  and  aAer wards  go  into  evidence  in  reply, 
as  to  the  justifications.  But  if  the  plaintiff's  counsel,  knowing  by  the  pleas 
what  the  defence  is  to  be,  close  their  case,  and  trust  to  evidence  in  reply,  they 
ire  to  be  restricted  to  such  evidence  as  goes  exacdy  to  answer  the  case  proved, 
or  attempted  to  be  proved  by  the  defendant  in  support  of  the  justifications,  and 
they  cannot  be  allowed  to  go  beyond  it« 

Verdict  for  the  plaintifi^Damages,  30«. 

JerviSt  Catnpbell^  and  Byan^  for  the  plaintiff 

Ruitelj  and  C  PhUlipn^  for  the  defendant 

[Attomies-^Pijfricr,  and  LongJ] 
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STAFFORD  ASSIZES. 

{CivU  Side.) 

BEFOBE  MR.  JUSTICE  PARK. 


HATWARD  V.  GRANT. 

la  trtapaM  ptort  elau9um  /regit  on  eeveral  dart.    Plea,  leave  and  Hcenae  to  the  whole. 

If  aome  ot  the  treapaaaea  were  committed  alter  the  license  was  reToked,  the  plaintiff 

need  not  new  assiffn,  aa  the  defendant,  hj  his  plea,  under takca  to  prove  a  licenae  anffi* 

cient  to  cover  all  the  acta  of  treapaaa. 
If  the  plaintiff  ia  tenant  o(  A.,  and  haa  agreed  that  A,  ahall  give  three  peraona  licenae  to 

aport  over  the  landa,  and  the  defendant  haa  auch  a  licenae  fron  A,,  auch  a  licenae  wilt 

not  aupport  the  plea  of  leave  and  licenae  by  the  plaintiff. 

Trb8pa88  quart  clmisum  fregit  on  a  certain  day,  and  on  divers  other  dajSt 
Slc.  Pleas — Ist,  General  issue ;  2d,  Leave  and  license  as  to  the  whole  of  the 
alleged  trespasses.   There  was  no  new  assignment*  but  a  replication  de  (njuria. 

^Before  the  case  was  gone  into,  Campbell  for  the  defendant,  observed,  r^^i^ 
that  the  plaintiff's  case  was,  that  there  had  been  several  acts  of  tres-  ■- 
pass,  some  committed  under  a  license,  and  some,  after  that  license  had  been 
revoked.    Now,  if  the  plaintiff  meant  to  go  on  these  latter,  he  should  have  new 
assigned,  instead  of  replying  as  he  had  done. 

Park,  J.     Does  the  license  cover  every  day  T 

Curwood,  It  does,  my  Lord :  and  I  submit,  that  though  if  the  plaintiff  had 
declared  on  one  act  of  trespass,  and  leave  and  license  had  been  pleaded,  and 
the  plaintiff  had  intended  to  go  on  some  act  of  trespass  afler  the  license  was 
revoked,  he  must  new  assign :  yet,  if  many  trespasses  are  declared  on,  as  thej 
are  here,  under  the  words  **  and  on  divers  other  days,"  and  leave  and  license 
is  pleaded  to  the  whole  of  them ;  if  some  of  tlie  acts  of  trespass  are  before  a 
revocation  of  the  license,  and  some  after,  it  is  sufficient  to  deny  the  leave 
and  license  pleaded,  without  new  assigning.  And  he  cited  Barnes  ▼•  Hunt, 
11  East,451.t 
'    Park,  J.     Under  that  authority  the  case  must  be  gone  into. 

It  was  then  proved,  on  the  part  of  the  plaintiff,  that  he  gave  the  defendant 
notice  not  to  trespass  on  his  lands ;  and  that,  afterwards,  the  defendant  came 
on  his  lands,  and  shot  one  of  the  plaintiff's  tame  ducks. 

*CampbtUj  for  the  defendant*  opened,  that  the  plaintiff  held  the  lands   ruaRA 
under  a  person  named  OgU^  subject  to  an  agreement  for  Ogle,  and  per-   ■- 
sons  authorized  by  Oglt^  to  come  on  the  lands  to  sport ;  and  that  Ogle  gave 
such  an  authority. 

Curwood,  It  is  a  clear  principle  of  law,  that  if  a  man,  having  a  license, 
exceed  his  license,  he  is  a  trespasser  ah  initio.  Now,  here,  though  the  defend- 
ant might  have  leave  to  come  on  the  land  to  sport,  yet,  if  he  came  on  the  land 
to  shoot  tame  ducks,  that  was  not  within  the  license,  and  he  would  therefore 
be  a  trespasser. 

Park,  J.     We  had  better  have  evidence  of  what  the  license  exactly  was. 

t  In  Bamei  v.  Huntt  11  Eaat,  451,  the  plaintiff  had  declared  for  treapaaaea  commirted 
on  divera  days.  Plea--leave  and  licenae  to  the  whole.  Replication— <ie  tii;«rm.  The 
defendant  gave  evidence  of  a  licenae  which  covered  aome  hat  not  all  the  acta  of  treapaaa ; 
and  the  Court  of  King's  Bench  held,  that  the  plaintiff  waa  entitled  to  recover  withoat 
navtng  new  aaaigned. 
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For  the  defendant,  an  agreement,  under  which  the  plaintiff  held  the  land  of 
Ogle,  was  pat  in.  It  reserved  to  Ogle  a  liberty  of  fishing  and  sporting  over 
the  land;  and  farther  provided,  that  he  should  have  power  to  authorize  any 
other  persons  to  do  the  like  ;  but  that  the  plaintiff  should  not  have  authority 
to  permit  others  to  do  so :  and  it  was  proved  mat  Ogle  had  given  such  an 
aathority  to  the  defendant. 

The  plaintiff's  counsel  then  objected,  that  the  defendant  had  pleaded  a  license 
from  the  plaintiffs  and  had  given  evidence  of  a  license  from  the  plaintiff^ $ 
knor,  wluch  license,  it  was  contended,  the  lessor  had  a  right  to  give  under  a 
particular  agreement.  The  evidence,  therefore,  did  not  support  the  plea  of 
license  by  the  plaintiff,  and  they  had  even  shown  that  such  a  license  could  not 
be  given  by  the  plaintiff. 

Pare,  J.    On  the  plea  of  license,  I  am  with  the  plaintiff:  but  I  think  I  had 

better  nonsuit ;  because  it  may  be  a  question,  whether  this  was  the  land  of  the 

*4511  P^^^^  ^'^^  *this  purpose;  for,  if  it  were  not  the  land  of  the  plaintiff 

-■  for  this  purpose,  I  think  the  defendant  would  be  entitled  to  a  verdict  on 

the  general  issue. 

Nonsuit,  with  liberty  to  move  to  enter  a  verdict  for  the  plaintiff. 

Curwood^  and  Bale^  for  the  plaintiff. 

CamjpbtU^  for  the  defendant, 

[Attomies— Jones,  and  fFoodJ] 


COURT  OF  EXCHEQUER. 
BEFOBE  ALEXANDER,  C.  B^  GRAHAAf,  GARROW,  AND  BULLOCK,  BS. 

In  Banc. 

Bak  moved,  in  pursuance  of  the  leave  given  by  the  learned  Judge  at  the 
trial,  to  enter  a  rerdict  for  the  plaintiff. — The  Court  granted  a  rule  to  shpw 
eaose. 


•       GREEN,  Executrix  of  BOWERS,  t;.  DAVIS. 

Whether  a  plaintiff  can  recover  on  an  instrameot  in  the  following  terms:  "  Received  of 
Mr.  D.  B,  1002.  which  I  promise  to  pay  on  demand,  with  lawful  interest,  J.  D.**  on  an 
agreement-stamp,  and  a  three-penny  receipt  stamp— Qi««re. 

AMvmpeiT  on  a  promiasory  note,  with  the  common  money  counts,  brought 
b^Jtbe  plaintiff  as  executrix  of  her  former  husband.    Pleas — the  general  issue, 
^lod  the  statute  of  limitations. 

The  note  was  in  the  following  form  :— 

** December,  28,  1813. 
^Received  of  Mr.  Daniel  Bowers  one  hundred  pounds,  which  I  promise  im 
ptjr  on  demand,  with  lawful  interest  Joseph  Davis." 

HS21       ^'I^  ^^  written  on  a  three-penny  receipt  stamp ;  and  a  one  pound 
*  agreement  stamp  had  also  been  put  upon  it  at  the  Stamp  Office,  on  pay- 
meal  of  3ie  penalty. 


264  Green  D.  Davis.    Ox.  Cut.  1824.  [452 

To  take  this  case  oat  of  the  statute  of  limitationB,  a  witness  proved,  tliat  on 
an  application  being  made  to  the  defendant  to  send  Mrs.  Chreen  **a  little  of  her 
interest  money,"  the  defendant  said,  that  he  would  bring  her  money  on  die 
next  Sunday  week. 

7\iunian,  for  the  defendant,  objected,  that  as  the  paper  in  qnesUon  had  not 
any  note  stamp,  it  was  not  admissible  in  evidence  as  a  note ;  and  as  a  three-  * 
penny  stamp  was  not  proper  for  a  receipt  for  a  hundred  pounds,  it  was  not 
admissible  in  evidence  as  a  receipt. 

The  plainti^Ts  Counsel  contended,  that,  stamped  as  it  was,  it  was  admissible 
in  evidence  as  an  acknowledgment  of  so  much  of  the  plaintiff's  money  being 
in  the  defendant's  hands,  which  would  entitle  the  plaintiff  to  a  verdict  on  the 
count  for  money  lent. 

Park,  J.,  directed  the  jury  to  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 


GREEN  V.  DAVIS. 

Whether  one  admisBion  of  liability  to  pay  a  debt  can  be  apolied  to  two  diatinct  caiisei  of 

action  between  the  same  partiea — Qttmre, 

This  case  was  between  the  same  parties  as  the  last,  and  was  on  another 
promissory  note :  but,  in  this  case,  the  plaintiff  sued  in  her  own  right,  and  not 
as  executrix.   In  this  case,  as  in  the  former,  the  statute  of  limitations  was  pleaded. 

The  note  was  in  the  following  form : 

*^*Ftbruafy  18, 1816.  r#^jj 

"Received  of  Mrs.  Betty  Bowers  eighty  pounds,  lawful  money,  ^ 
which  I  promise  to  pay  on  demand.  Joseph  Davis.'* 

This  note  bore  the  same  stamps  as  the  note  sued  on  in  the  former  case,  and 
Taunton  repeated  his  objection. 

To  take  the  case  out  of  the  statute  of  limitations,  ^e  same  admission  of  the 
defendant,  which  was  used  in  the  former  case,  was  again  given  in  evidence. 

Taunton  said,  that,  however  this  acknowledgment  might  operate  in  the  fo> 
mer  case,  it  could  not  apply  in  this ;  for,  besides  that  such  an  admission  could 
only  operate  once,  it  plainly  applied  to  the  former  note,  as  it  respected  interest- 
money,  that  note  carrying  interest,  which  this  did  not. 

Park,  J.,  in  this  case  also  directed  a  verdict  for  the  plaintiff. 
,  for  the  plaintiff. 

Tauntony  for  the  defendant 

[Attomies-^Zee,  and  JUaudesletf.'] 


COURT  OF  KING'S  BENCH. 

BEFORE  ABBOTT,  C.  J.,  BATLEY,  HOLROTD,  AND  LFTTLEDALE,  Ja 

In  Banc. 

Taunton  now  moved  for  a  new  trial  in  both  the  actions,  on  the  objections 
taken  by  him  at  the  former  trial;  and  the  Court  granted  a  rule  to  show  cause 
in  each  case. 

See  the  casea  of  Firhank  and  Amaiker  v.  Bdl,  1  B.  d&  A.  36 ;  and  Bmti9  amd  Oik»  i 
Ai$ign€$$  ^  JPofff  d  and  OlAarf ,  t.  Swamn  and  Otken,  4  J.  B.  Moore,  48L 
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•SHROPSHIRE  ASSIZES. 

■ 

(Crown  i^deJ) 
BEFORE   MB.  JUSTICE   PARK. 


REI  V.  RICHARD  BEACALL;  6bme  v.  GEORGE  WELLING8. 

Held  hj  the  twelre  Jndsea,  that,  if  a  sarTtnt  receives  money  on  bie  emplojrer'e  account, 
aodembenles  it,  he  is  guilty  of  a  felonv.  though  hia  employers  had  no  right  to  it,  and 
were  wrong  doers  in  receiring  it.— Held,  that  if  under  an  act  of  Parliament,  the  pro* 
pertT  in  goods,  chattels,  furniture,  clothing,  and  debta,  are  vested  in  certain  directors 
of  the  poor ;  yet  the  property  in  money,  and  securities  for  money,  are  not  vested  in 
tkem  b^  ibose  words. 

In  an  indictment  for  embexxling  money,  it  ia  not  neoeasary  to  atate  from  whom  the  money 
io  embezxled  was  received. 

Thbsb  prisoners  had  been  tried  at  the  preceding  assizes,  and  their  cases 
reserved  for  Ae  consideration  of  the  twelve  Judges  (see  an/e,  pages  310 — 315 ;) 
and  as  soon  as  the  grand  Jury  had  been  sworn,  the  prisoners  were  placed  at 
the  bar. 

Park,  J.*  addressed  them  to  the  following  effect: — You  were  severally 

bdicted  at  the  last  assizes,  for  embezzling  £e  monies  of  your  employers; 

ind  to  the  indictments  found  against  you  several  objections  were  made ;  among 

mem,  were  two  on  the  facts  proved,  and  one  in  arrest  of  judgment.     On  the 

beto  of  die  case  against  you,  niehard  BeacaU^  it  was  objected,  that  the  money 

embezzled  by  you  (a  composition  for  a  bastard  child)  was  money  not  due  Io 

yoor  employers,  and  money  which  thev  could  never  liave  recovered ;  and  that, 

as  it  was  never  their  money,  you  could  not  be  guilty  of  the  crime  of  embezzle- 

meat,  m  converting  it  to  your  own  use.    I,  at  first,  thought  there  was  something 

in  this  objection.    I  was  attracted  by  the  ingenuity  of  it.    But,  on  consideration 

2  am  convinced  there  is  nothing  in  it;  for  it  is  clear  that  you  received  it  for 

tnd  fldely  on  account  of  your  employers,  and  by  virtue  of  your  employment 

and  ai^rwards  secreted  and  embezzled  it.     The  2d  objection,  on  the  facts  ot 

both  your  cases,  is,  that,  by  a  most  confused  act  of  Parliament,  a  corporation 

*4S51  ^^  ^guardians  of  the  poor  are  constituted,  and  every  count  in  the  whole 

^  of  me  indictments  against  you  states  the  monies  embezzled  to  be  the 

property  of  the  directors ;  whereas,  under  the  terms  of  this  act,  the  property  is 

in  the  guardians.     This  I  considered  to  be  fatal.     However,  I  reserved  the 

point  for  the  opinion  of  the  twelve  Judges,  who  are  unanimously  of  opinion 

that  it  is  so :  and,  on  this  ground,  his  Majesty  has  been  pleased  to  grant  his 

most  gracious  pardon  to  you  both.     The  point  in  arrest  of  judgment  was,  that 

the  iodictments  did  not  state  from  whom  the  money  embezzled  had  been  received : 

hnt,  as  the  indictments  follow  the  words  of  the  statute,  and  state  that  the  money 

was  received  by  you  for  your  employers,  and  by  virtue  of  your  employments, 

the  Judges  are  unanimously  of  opinion,  that  that  is  sufficient,  without  saying 

from  whom  the  money  was  received.     His  Majesty's  pardon  only  relates  to 

the  two  indictments  on  which  you  have  been  convicted.     The  other  indictf- 

ments,  on  which  you  were  not  tried,  (fourteen  in  number,)  are,  however,  all 

open  to  the  second  objection ;  but  they  cannot  be  quashed,  because  there  is 

nothing  vicious  on  the  face  of  them,  and  the  only  defect  is,  thai  the  allegations 

contained  in  them  cannot  be  supported  by  proof.     Therefore  acquittals  must 

be  taken  on  them. 

Vefdlcts  of  not  gniky  were  then  taken  on  the  other  foorteen  ii 
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No  pardon  under  the  Great  Seal  had  been  actaally  granted  for  either  uf  the 
prisoners ;  but  for  each  of  them  a  sign  manual  of  his  Majesty,  under  his  privy 
signet,  and  countersigned  by  Mr.  Secretary  Ptd:  one  of  wluch  ran— 

**OsoRosR. 
**  Whereas,  Richard  Beacall  was,  at  the  last  assizes  holden  for  our  coonty 
of  Salopt  tried  and  conricted  of  robbing  the  DireeiorB  of  the  Poor  ^  Shrewi' 

*It  then  stated  it  to  be  his  Majesty's  intention  to  grant  him  a  free  r^^ 
pardon  **for  his  eaid  erime^^^  and  that  his  name  should  be  inserted  in  ■> 
the  next  ^neral  pardon  for  the  Oxford  Circuit    The  other  sign  manual  was 
similar,  with  only  a  change  of  the  name. 

The  prisoners  Counsel,  on  this,  suggested  that  neither  of  the  prisoners  could 
be  indicted  again  for  the  crime  so  pardoned,  though  in  such  second  indictment 
the  property  might  be  laid  in  the  Guardians  of  the  Poor,  because  his  Majesty's 
pardon  applied  to  the  offence  itself  and  not  the  mode  of  laying  it 

However,  this  point  was  not  decided,  as  the  indictments  subsequently  pr^ 
ferred  were  for  distinct  offences,  not  included  in  any  of  the  former  indictments. 

Bather^  and  Rtueel^  for  the  prosecution. 

Curwood^  and  Slaney,  for  the  prisoner  BtacalL 

Curwoodt  and  Carrington^  for  the  prisoner  WeUinge. 

[Attomies — Cooper^  for  the  prosecution;  Watson  fy  Harper  ^  for  Beacall  $  and 

Nock^  for  WeUingsJ] 

PardoiiB,  are  either  general  pardona  by  act  of  Parliament,  or  special  pardons  under  the 
Great  Seal ;  and  even  the  former  mast  be  pleaded  if  there  are  any  persons  excepted  oat 
of  their  operation;  and  if  there  be,  which  always  has  been  the  case,  the  prisoner  Riast. 
by  pleading,  aver  that  he  is  not  one  of  the  excepted  parties.  A  pardon  under  the  Grett 
BeA  must  be  always  pleaded ;  but  in  cases  whore  tne  Kind's  pardon  has  not  passed  the 
Great  Seal,  the  Judge  of  assise  will,  on  the  production  of  his  Majesty's  sign  manual,  (if 
the  prisoner  is  not  detained  on  any  other  charge,)  admit  him  to  bail,  in  a  recognisance, 
conditioned  for  him  to  appear  and  plead  his  pardon.  By  the  stat.  of  13  RiA.  2,  c.  1,  t^c 
King's  pardon  does  not  extend  to  the  pardoning  of  treason,  murder,  or  rape,  urUm  sach 
^offences  are  pardoned  in  express  words:  and,  in  all  cases,  his  Majes^'s  pardon  ^457 
under  the  Great  Seal  would  receive  a  most  narrow  construction ;  but,  I  beli^.re,  it  *- 
ia  usual,  in  such  psrdons,  for  his  Majesty  to  extend  his  pardon  to  the  offence  in  whatever 
manner  it  msy  be  described  ;  and  also  wnether  the  prisoner  has  been  indicted  Cor  it  or  not. 
But  every  charter  of  pardon  must  depend  on  the  express  words  contained  in  it ;  bat  hii 
Majesty's  sign  manual,  expressing  his  royal  intention  to  pardon,  receives  a  liberal  con- 
airuction,  and  is  therefore  not  drawn  up  with  any  particular  degree  of  formality. 

In  actual  practice,  a  plea  of  pardon  is  never  seen,  the  prosecution  being  always  consi- 
dered  at  an  end  when  his  Majesty's  sign  manual  is  issued.  For  the  law  respecting  the 
effect  and  construction  of  pardons,  see  Curw.  Hawk.  B.  x.  c.  37. 

Another  plea,  which  is  certainly  good,  and  so  laid  down  in  all  the  booka,  is,  a  plea  tfatt 
the  prisoner  is  attainted,  and  that  such  attainder  is  still  in  force  and  unreversed.  But  this 
plea  never  has  been  used  in  modern  times,  and  I  believe  there  is  no  precedent  of  it  in  an} 
printed  collection,  ancient  or  modern. 

Pleas  of  Quirefoii  eoiivtef,  and  oMtrrfoiM  aequUt  are  not  uncommon. 


REX  V.  RICHARD  BEACALL;  Same  v.  GEORGE  WELLING8. 

If  a  person  is  employed  as  the  servant  of  a  corporation,  and  embexxles  their  mone^,  he  « 
guilty  of  felony,  tliough  he  was  not  duly  appointed  their  servant,  r.dr  eycn  appointed  at 
all  under  the  common  seal. 

Thess  prisoners  were  indicted  for  embezziecieiit 

The  inoictm^ntB  were  in  the  usual  form«  and  Jel  a^J  ihe  ^aiKser  pn8oiier«  u 
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fteward,  and  the  latter,  as  clerk,  to  the  spardians  of  the  poor  of  parishes  in  the 
iown  of  Shrewsbury y  in  the  county  of  Sak^^  and  &e  subarbs  thereof,  and  laid 
the  property  in  that  corporate  body. 

(For  the  provisions  of  the  private  act  of  Parliament,  under  which  they  were 
incorporated,  &c.,  see  ante^  page  810.) 

A  witness  produced  the  written  appointments  of  the  two  prisoners  to  their 
respective  situations  of  steward  and  clerk  to  the  corporation.    They  bore  date 
1810,  and  were  **for  one  year  next  ensuing."     It  did  not  appear  that  either  of 
IlKffl  had  been  re-appointed.    Other  witnesses  proved  that  &ey  had  paid  them 
*46dl  ^^  ^vci^l  sums  that  *each  was  charged  with  embezzling  in  the  course 
-'  of  the  year  1823,  and  that  they  had  not  accounted  for  them. 
The  prisoners'  Counsel  contended,  that,  to  make  a  person  guilty  of  the  crime 
of  embezzlement,  he  must  be  the  servant  of  the  person  whose  money  he  em- 
bezzles ;  and  he  must  receive  it  by  virtue  of  his  eaaployment  as  a  servant. 
Now  these  men  were  charged  to  be  servants  of  a  corporation ;  and  a  corpora- 
tion most  appoint  its  servants  accohling  to  its  powers,  either  by  its  common  seal, 
or  under  the  provisions  of  some  act  of  Parliament.     For  the  first  year,  these 
men  were  duly  servants  of  the  corporation;  but  as  they  were  neither  re-ap- 
pointed  under  the  common  seal,  nor  according  to  the  terms  of  the  private  act, 
tbeir  existence,  as  servants  of  the  corporation,  ceased  at  the  expiration  of  that 
year;  and  they  could  not  be  continued  as  servants  permissively,  as  a  corpora- 
tion can  do  nothing  except  under  its  common  seal,  or  under  some  special  power. 
Park,  J.     I  think  this  is  sufficient.     The  statute  30  Geo,  3,  e.  85,  enacts, 
that  if  any  person,  *<  employed  in  the  capacity  of  a  servant  or  clerk  to  any  per- 
son or  persons,  body  corporate  or  politic,  shall  embezzle,'*  ^.  ;t  therefore,  if 
the  person  be  employed  as  a  servant  or  clerk,  he  may  be  guilty  of  this  crime, 
«|CAi  though  he  is  not  duly  ^appointed,  nor  even  appointed  at  all  under  the 
-*   common  seal. 

Verdictr— Guilty4 
Bather  J  and  RuMnel,  for  the  prosecution. 
Curwoodt  for  the  prisoner  Beaeall, 
Curwood,  and  Carringtofif  for  the  prisoner  Wdlinge. 

[Attomies-— 6bo/»er,  for  the  prosecution;  fFaiwn  ^  Harper^  (or  Beaeall j 
and  Nock,  for  fVellinge.] 

t  The  words  of  the  ttat.  39  Geo,  3,  c,  85,  are,  **  If  any  servant  or  olerk,  or  any  person 
employed  for  the  purpose  in  the  capacity  of  a  servant  or  clerk  to  any  person  or  persona 
vbomsoever,  or  to  sny  body  corporate  or  politic,  shall,  by  virtue  of  such  employment, 
receive  or  take  to  to  his  possession  any  roonev,  goods,  bona,  bill,  note,  banker's  draft,  or 
other  valual>le  security  or  effects,  for,  or  in  tne  name,  or  on  the  account  of  his  master  or 
maaiers,  employers  or  omployers,  and  shall  fraudulently  embexile,  secrete,  or  make  away 
with  the  same,  or  anv  part  thereof,  every  such  offender  shall  be  deemed  to  have  feloniously 
stolen  the  same  from  bis  master  or  masters,  employer  or  employers,*'  &c. ;  and  the  offender, 
iod  those  who  are  accessories  to  hb  crime,  are  to  be  subject  to  transportation  for  any 
term  not  exceeding  fourteen  years. 

t  The  prisoners  were  subsequently  sentenced  to  fourteen  years'  transportation. 


^   .mjl^' 
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BSFORE  M](.  JUSTICE  PAIKK. 


JONES  V.  JOHN  WILLIAM8. 

If  •  Jueliee  of  the  Peace  acts,  believing  that  hia  jartadiciioii  eztenda  to  the  aubject  aatter 
in  qaeation,  he  ia  entitled  to  notice  of  action,  though  it  may  turn  out,  on  inveatigaiioe, 
to  be  a  case  over  which  no  Justice  of  the  Peace  has  jurisdiction.  If  the  King*  by  chn- 
ter,  appoints  two  aldermen  to  govern  a  borough ;  and,  by  another  clause  in  the  charter, 
givea  the  aldermen  authority  to  act  aa  Justices  of  the  Peace ;  and,  by  another  cUuw. 
empowers  auch  aldermen  to  appoint  persona  to  be  deputy  aldermen ;  whether  tocli 
deputy  aldermen  are  also  deputy  Justices  of  the  Peace — Quart.  And  if  thej  are. 
whether,  as  deputy  Justices  of  the  Peace,  they  are  entitled  to  notice  of  action — i^ueTt, 
Whether  the  statute  4  Geo.  4,  c.  34,  «.  3,  gives  Justices  authority  over  menial  serrutf 
who  misbehave  in  their  service — Qtutre.  if  a  person  claima  a  right  to  act  as  a  Justice, 
he  ia  entitled  to  notice  of  action,  though  the  ground  on  which  the  plaintiff  goes  ii  i 
denial  of  such  right. 

False  impriflonment.     Plea — General  issue. 

For  the  plaindfl',  it  appeared,  that  a  person  named  Hughes,  with  whom  the 
plaintifT  lived  as  a  housemaid,  had  complained  to  the  defendant,  (who  professed 
to  act  as  a  deputy  to  John  Copner  Williams ,  one  of  the  aldermen  of  the  towD 
of  Denbigh,)  that  the  plaintiff  had  absented  herself  from  her  employment ;  on 
this  complaint  the  ^defendant  caused  a  constable  to  bring  the  plaintiff  r^^^A 
before  him ;  and  he,  after  an  examination,  committed  her  for  one  month  ^ 
to  the  Bridewell  at  Jluthen,  under  a  warrant,  which  was  produced  by  the  jailer. 
The  warrant  was  in  the  following  terms  : — 

«  Borough  rf  Denbigh,  ^  ^o  the  Constables,  &c. 

Whereas  information  and  complaint  has  been  made  before  me,  John  Cepner 
Williams,  [the  defendant's  principal,]  one  of  his  Majesty's  Aldermen  and  Jo§- 
tices  appointed  to  keep  the  peace  in  and  for  the  said  borough, — (it  then  slated 
the  complaint  of  Margaret  Hughes.) — And  whereas  /have  duly  examined  the 
proofs  and  allegations  of  both  the  said  parties,  touching  the  matter  of  the  said 
complaint,  and  upon  consideration  had  thereof,  have  adjudged  and  determined 
—{here  followed  the  adjudication) — and  /  do  hereby  order,  as  a  punishment 
for  the  said  offence,  that  the  said  Elizabeth  Jon€«— {it  then  ordered  an  abate- 
ment of  her  wages,  and  that  she  should  be  imprisoned  for  one  calendar  month.) 
Given  tmder  my  hand  and  seal,  dtc. 

(Signed,) 

/.  C,  Williams,')  ^j  ^-in 
by  his  deputy t  John  WilUams*  5  L   *    *J 

However,  after  she  had  been  in  prison  for  ten  days,  the  defendant  ordered 
her  to  be  liberated.  The  plaintiff  was  in  fact  never  examined  before  the  defend- 
ant's principal,  Mr.  John  Copner  Williams, 

The  defence  was,  that  by  a  clause  in  a  charter  granted  to  the  town  of  Den- 
bigh  by  King  Charles  II.,  two  aldermen  are  to  be  appointed ;  and  they  aie 
empowered  to  execute  by  themselves,  or,  in  their  absence,  by  their  deputies, 
•*  the  offices  of  aldertnen,**  And  by  another  clause  in  the  same  charter  it  was 
ordained,  that  the  aldermen,  during'  the  time  they  should  remain  in  their  offices* 
should  be  Keepers  and  Justices  of  the  Peace,  and  should  have  power  to  inquire, 
hear,  and  determine  all  matters  which  belong  to  the  office  *of  a  Justice  r^^^j 
of  the  Peace.  One  of  the  aldermen,  named  John  Copner  Williams,  *• 
had  gone  out  of  the  borough,  and  had  appointed  the  defendant  his  deputy  alde^ 
man ;  and  the  defendant  acted  as  a  deputy  alderman  at  the  time  of  this  com- 
mitment. 
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The  appointmeiit  was  in  the  foUowing  tenns:^ 

**Edow  an  men  by  these  presents,  that  I,  John  Capner  WUliarM^  of  the 
BoTOngh  of  Denbigh^  and  one  of  the  Aldermen  and  Justices  of  the  Peace  in 
and  for  the  said  borough,  have  made,  ordained,  and  deputed,  and  by  these  pre- 
sents, by  virtue  of  the  power  and  authority  given  and  granted  in  such  cases  by 
the  charter  of  King  Charles  the  Second^  and  all  other  powers  and  authorities 
me  thereunto  enabling,  do  make,  ordain,  and  depute  John  ffUliame^  of,  to. 
ooe  of  the  capital  burgesses  of  the  said  borough  of  Denbight  and  residing 
therein,  to  be  an  Alderman  and  Justice  of  the  Peace  in  and  for  the  said  borough, 
in  my  place  and  stead,  to  do  all  legal  acts  relating  to  the  said  office  in  my  name, 
and  to  hold,  exercise,  and  enjoy  such  office  during  my  absence  from  the 'said 
boTopgh,  or  until  another  person  shall  be  lawfully  appointed  to  the  office  in  my 
stead,  according  to  the  ancient  usage  of  the  said  borough,  and  in  pursuance  of 
the  said  charter.  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
the  (6th  NovenUfer^  1823.)  Signed, 

John  Copner  WUliama,  [JL  S.] 
Signed,  sealed,  and  delivered,  dec.'* 

Campbdt^  for  the  defendant,  contended,  that  on  these  facts  the  plaintiff  ought 
to  be  nomsuited.     Ist.  Because  that,  under  the  charter,  the  defendant  was  a 
Jnstice  of  the  Peace.     It  was  clear  law,  that,  under  particular  charters  author- 
ising it,  judicial  offices  might  be  delegated ;  that  had  been  recently  decided  in 
the  Court  of  King's  Bench  :t  and,  in  point  of  fact,  the  Recorder  of  Londc^ 
*4€21  ^PP^^^^  *^  deputy,  who  tries  crimin&l  cases;  and  there  have  been 
•'  instances  of  the  Judges  of  Wales  doing  the  like.     And  as  by  this  char- 
ter the  all  ?nnen  are  to  be  Justices,  and  may  appoint  deputies,  he  contended 
that  the  deputy  alderman  was  authorised  to  do  all  acts  that  the  alderman  might 
do  if  be  were  there,  as  well  judicial  as  otherwise :  and  it  clearly  must  be  so ; 
as  in  this  place,  (one  of  the  aldermen  having  lefl  the  town,)  there  would  be 
ooly  one  justice  remaining,  if  the  deputy  alderman  did  not  make  a  second  Jus* 
tiee;  and  the  consequence  would  be,  that  all  business  requiring  two  Justices 
6on)d  not  be  done ;  and  in  that  town  there  would  be  no  authority  to  allow  a 
pnor^  rate,  remove  a  pauper,  or  do  many  other  acts.    2d.  That  if  the  defend- 
ant acted  as  a  Justice,  he  had  authority  to  commit  the  plaintiff  under  the  statute 
4  Gto,  4,  e,  34,  s,  3,  which  gave  Justices  a  jurisdiction  over  all  persons  who 
have  contracted  to  serve  others,  and  have  misbehaved  in  such  their  service. 
And  dd.  That  even  if  the  defendant  had  exceeded  his  jurisdiction  in  commit- 
ting the  plaintiff^  yet  he  was  entitled  to  notice  of  action :  and,  further,  that  in 
this  case  Utie  plaintiff  was  not  entitled  to  try  the  question  whether,  under  the 
words  of  the  charter,  the  defendant  had  authority  to  act  as  Justice,  without 
^ving  him  previous  notice  of  action,  as  he  had,  at  all  events,  a  &ir  claim  of  a 
right  to  act  as  such. 

C.  Phillips^  Oodson^  and  /.  Jonris,  fat  the  plaintiff,  contended,  on  the  Jirst 
point,  that,  however  it  might  be  lawful  to  delegate  judicial  powers  under  the 
express  provisions  of  an  authority  from  the  Grown,  yet  that  never  ought  to  be 
ailowed,  unless  such  authority  were  clearly  and  explicitly  given ;  and  that  here, 
by  the  charter,  the  defendant  had  no  authority  to  act  as  a  Justice ;  for,  that 
thoQ^  the  charter  empowered  an  alderman,  going  out  of  the  town,  to  appoint 
a  deputy  eddermttih  it  nowhere  empowered  him  to  appoint  a  deputy  justice; 
*4631  ^^^  ^^  ^^  ^  ^  *sa]d,  that  the  power  of  acting  as  a  justice,  was  a  part 
-'  of  the  office  of  an  Alderman  of  Denbigh^  but  £at  was  really  not  so,  as 
the  only  authority  that  any  ooe  had  to  act  as  a  justice  of  that  town,  was  the 
chnse  that  the  Mermen  should  be  keepers  and  Justices  of  the  Peace.  Now 
this  clause,  they  contended,  was  not  sufficient  to  justify  the  delegation  of  judi- 
cial powers  to  a  deputy  alderman ;  and  that  all  the  functions  of  a  deputy  alder- 

t  Bee  the  case  oiRex  y.  Mayor  ofGravetend,  4  Dow.  &  Ry.  117. 
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maot  qua  deputy  aldennan«  would  be  of  a  corporate,  and  not  of  a  judicial 
nature.    As  to  the  second  point,  the  statute  4  Geo.  4,  e.  34,  i,  3,  enacts,  that 
**  If  any  servant  in  husbandry,  or  any  artificer,  calico-printer,  handicrafbiman, 
miner,  collier,  keelman,  pitman,  glassman,  potter,  laborer,  or  other  penotit 
shall  contract  with  any  person  or  persons  whomsoever,  to  serve  him,  her,  ot 
them,"  and  shall  misbehave,  the  justices  shall  have  a  jurisdiction  to  pumsh 
them  by  three  months'  hard  labor.    It  was,  on  this,  contended,  that  this  house- 
maid came  within  the  description  other  person.    Now,  this  phrase  deailv 
was  not  meant  to  comprehend  menial  servants,  because  another  description  of 
servants  was  expressly  mentioned :  namely,  *'  servants  in  husbandry,"  and 
also  because  the  words  other  person^  being  used  with  the  words  ^  miner,  col- 
lier, keelman,  pitman,  glassman,  potter,  and  laborer,*'  clearly  showed  that  the 
legislature  meant  other  persons  gusdem  generis.    One  the  third  point,  they 
contended,  that  the  defendant  was  not  entitled  to  notice  of  action ;  for  that, 
here,  they  not  only  contended,  that  the  defendant  had  exceeded  his  authority 
if  he  were  a  justice,  by  committing  a  person  over  whom  he  had  no  jurisdiction, 
but  they  denied  that  he  was  a  justice  at  all ;  and  that  though,  if  a  man  be 
admitted  to  be  a  justice,  you  must  give  him  notice  of  action  if  he  has  exce^ed 
his  authority ;  yet,  if  he  is  not  a  justice  at  all,  he  is  not  entided  to  any  notice; 
and  a  person  merely  assuming  to  himself  the  powers  of  a  justice,  is  not  thereby 
entided  to  notice  of  action. 

*Park,  J.  On  the  construction  to  be  put  on  the  statute  4  Geo.  4,  c.  r,^ 
34, 1  do  not  feel  myself  bound  to  give  any  opinion ;  and  as  to  the  other  *- 
points  : — ^It  is  in  the  first  place  clear,  that  where  judicial  ofiicers  have  a  power 
given  them  by  the  Crown,  in  their  appointment,  to  delegate  their  powers,  they 
may  lawfully  do  so ;  as  has  been  instanced  in  the  cases  of  the  Recorder  of 
London,  and  the  Judges  of  Wales,  who  have  such  a  power  given  them ;  but 
the  Judges  of  England  cannot  delegate  their  powers,  because  no  such  authority 
is  given  them  by  the  patents,  under  which  they  hold  their  ofiices.  Under  this 
charter  from  the  Grown,  the  defendant  claims  a  right  to  act  as  a  justice  of  the 
town  of  Denbigh,  by  virtue  of  his  office  of  deputy  alderman  ;  and  I  am  clearly 
of  opinion,  that,  as  he  claims,  by  virtue  of  this  office,  so  to  act,  he  is  entitled  to 
notice  of  action,  if  his  claim  to  this  right  is  disputed ;  and  I  think,  that,  no  notice 
having  been  given  in  this  case,  the  plaintifif  must  be  nonsuited. 

Nonsuit. 

C,  Phillips,  Godson,  and  J,  Jervis,  for  the  plaintiff. 

Campbell,  for  the  defendant. 

[Attomies — Jones,  and  Williams  ^  Evans.'] 


COURT  OF  KING'S  BENCH. 
BEFORE  ABBOTT,  C.  J..  B AYLEY,  HOLROYD,  AND  UTTLEDALE,  J8. 

In  Banc. 

Godson  moved  to  set  aside  the  nonsuit  in  this  case,  on  three  points.  1st- 
That  the  defendant  was  not  by  the  charter  entided  to  act  as  a  Justice  of  thf 
Peace,  for  that  he  was  only  deputy  as  Alderman  ;  and  that  judicial  *au-  r«.^ 
thority  was  not  allowed  to  be  delegated,  unless  by  the  express  words  ^ 
of  some  act  of  Parliament  or  charter.  2d.  That  however  a  Justice  might  be 
entided  to  notice  of  action,  the  defendant,  being  a  deputy  Justice,  was  not ;  and 
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it  woold  be  obsenred  that  he  did  not  set  in  his  own  name,  the  name  of  Copner 
WUUamy  his  principal,  appearing  throughout  the  proceedings ;  and  even  the 
signatnre  was  <«y.  C  WUliamSf  by  John  WiUiams^  (the  defendant,)  his  deputy  y 
And  3d.  That  even  if  he  were  a  Justice,  he  had  no  authority  over  the  plain- 
tiff, as  a  domestic  servant ;  and,  therefore,  as  he  was  acting  on  a  subject  matter 
over  which  he  had  no  jurisdiction,  he  was  not  entitled  to  notice  of  action. 

Absott,  C.  J.  If  he  acted  as  a  Justice,  bona  fidt^  he  is  entided  to  notice 
of  actum,  though  he  exceeded  his  authority. 

Godson.  If  he  had  authority  over  the  subject  matter  of  the  offence,  he 
woald  be  entitled  to  notice ;  but  if  it  is  a  subject  matter  in  which  no  justice  at 
aU  can  have  a  jurisdiction,  I  submit  that  he  would  not  be  entitled  to  such  notice. 
And  he  cited  Prestidge  v.  Woodman^  2  Dow.  &  Ry.  43. 

Batlit,  J.  If  a  Justice  acts  on  a  bona  fide  belief  that  he  has  authority 
over  the  subject  matter,  he  is  entitled  to  notice  of  action. 

The  Court  granted  a  rule  nm,  on  the  first  and  second 
points,  and  refused  it  on  the  third  point. 

In  the  ease  of  Molifu  v.  Wethy,  1  Lev.  76,  it  is  stated,  that  the  Recorder  of  London, 
the  Recorder  of  Nortkamplon,  and  the  Steward  of  the  Borough  Court  of  Southwark,  all 
^>poior  depaties  to  do  their  duties.  The  Judge  of  the  Palace  Court  is  also  a  depatj  to 
*46$1  **^^  Knight  Marshal ;  and  in  the  recent  case  of  Rex  v.  T%e  Mayor  and  Juratt  of 
*  Graveamd^  4  Dow.  &,  Ry.  117,  Mr.  Justice  Gaxelee  (thea  at  the  bar)  said,  argu- 
ndo,^**  Undoubtedly,  he  (the  Mayor)  could  have  no  authority  to  delegate  his  judicial 
foBctions,  inasmuch  as  the  charter  makes  no  mention  of  any  such  power. 

On  the  construction  of  the  statute  4  Geo.  4,c.  34,  ».  3,  see  the  case  of  £oio<A«rv.  Earl  of 
Boinorand  Another,  8  East,  113,  which  was  a  case  much  considered  as  to  the  construc- 
tion of  the  statute  20  Geo.  2,  c.  19,  which,  in  many  respects,  resembles  the  act  in  question. 

With  regard  to  the  notice  of  action  to  be  jgivea  to  a  Justice,  the  case  of  Preeiiige  v. 

'Woodman,  2  Dow.  &  Ry.  43,  decides,  that,  if  the  place  where  the  cause  of  complaint 

triaes,  'ib  out  of  the  Justice's  jurisdiction,  he  is  still  entitled  to  notice  of  action  ;  and  the 

Coon  held,  that  where  he  actsgwa  magistrate,  though  erroneously,  he  is  entitled  to  it: 

ud  Mr.  Justice  Bayley  eavs,  that  '*  many  cases  have  decided  that,  though  the  Justice 

exceeds  his  powers,  yet,  it  he  is  acting  bona  fide,  and  under  the  supposition  that  he  is 

rigbt,  he  is  entitled  to  notice ;  the  object  of  the  notice  being,  that,  if  he  is  wrong,  he  may 

let  faimaelf  right  by  tendering  amends."    And  in  the  case  of  Welter  ▼.  Toke,  9  East,  364, 

tbe  Court  held  the  Justice  entitled  to  notice  of  action,  though  he  alone  had  committed  a 

person  in  a  ease  in  which  not  less  than  Itoo  Justices  have  jurisdiction.    And  in  the  case 

olBcniel  v.  Wilson,  5  T.  R.  1,  it  was  held,  that  an  Excise  officer,  actins  in  the  auppoeed 

execution  of  his  doty,  was  entitled  to  notice  of  action.    In  that  case,  the  Excise  officer 

litd  assaulted  an  innocent  person,  supposing  him  to  be  a  smuggler  then  actually  employed 

in  running  goods. 

Fe  i)e;e  on  mis  subject  see  the  notes  to  Levy  <(•  Edwarde,  ante,  p.  40. 


HEREFORD  ASSIZES. 

{GvU  Side.) 

BETORE  MR.  JUSTICE  PARK. 


PRICE  V.  BOULTBY. 


i*/«ct ice.— When  a  copy  of  an  agreement  sued  upon  is  delivered  to  the  defendant,  in  par* 
saance  of  a  Jndge*8  order  for  that  purpose,  the  Judge  will,  in  ([eneral,  make  it  a  part 
•f  thai  order  that  the  defendant  shall  consent  to  make  no  objection  to  the  stamp. 

AwuHiwiT  on  an  agreement  to  build  a  house  according  to  an  annexed  sped* 
fieation. 
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The  agreement  was  put  in.  It  had  been  stamped  at  *the  stamp  (Ace  r,^ 
(upon  payment  of  a  penalty  of  5/.)  with  a  one-pound  stamp.  ' 

Taunton  objected  to  its  being  read,  till  it  was  ascertained  whether  the 
agreement,  and  the  specification  which  was  to  be  taken  as  part  of  it»  contained 
more  than  1080  woxtis ;  for  that  if  they  did,  (however  they  might  have  beea 
stamped  at  the  stamp  office,)  they  required  a  stamp  of  1/.  15s.  As  his  client 
had  no  duplicate  of  the  agreement,  he  could  not  prove  that  it  contained  more 
than  1080  words ;  but  me  copy  delivered  under  a  Judge's  order  contained 
more  than  that  number. 

Park,  J.  I  think  I  ought  not  to  admit  these  papers  as  evidence  wilhoot  die 
^ords  being  counted ;  but,  in  general,  when  a  defendant  asks  as  a  &vor  to 
have  a  copy  of  an  agreement  sued  upon,  under  the  order  of  a  Judge,  the  Judge 
will  make  it  a  condition,  on  the  granting  of  such  order,  that  lie  shall  make  no 
objection  to  the  stamp ;  as  such  objections  entirely  defeat  the  justice  of  the 
case. 

The  associate  was  proceeding  to  ascertain  whether  there  were  more  than 
1080  words  or  not,  when,  at  the  suggestion  of  the  learned  Judge,  the  cause  was 

Refened. 

Campbell^  and  Twin,  for  the  plaintiff. 

Tmmtent  and  Crou^  for  the  defendant. 

[Attomies — Farkw  4r  ^^t  &nd  Spencer.'] 


♦MOORE  V.  WILLIAMS.  ['iW 

That  part  of  the  ttatote  13  (rep.  3,  e.  51,  which  relates  to  the  plaintiff  payiog  costs  to  the 
defendant  in  pervonal  actions  arisioff  in  Walet  and  tried  in  England,  unleaa  lOf.  are 
recovered,  it  wholly  repealed  from  the  34th  June,  1824 ;  and  the  21  et  section  of  S  Gm. 
4,  e.  106,  enacting  nearly  limilar  proTiaiona,  except  50Z.  be  recovered,  did  not  come  into 
operation  till  the  6th  Novemher,  1884 :  so  that,  in  all  actions  tried  between  those  dtjf, 
neither  of  the  statutes  applies,  and  the  piaintiif  gets  the  same  costs  as  if  the  cause  arose 
entirely  in  England. 

This  case  was  referred  to  arbitration ;  and  the  arbitrator  directed  a  verdict 
to  be  entered  for  the  plaintiff,  for  5/.,  which  was  accordingly  done. 


COURT  OF  KING'S  BENCH. 

BEFORE  ABBOTT,  C.  J^  BAYLEY,  HOLROYD,  AND  LFTTLEDALE,  J8. 

In  Banc. 

Campotti  moved  to  enter  a  judgment  of  nonsuit  in  this  case.  By  the  statute 
of  13  Geo,  3,  c.  51,  s.  1,  it  was  enacted,  that,  in  all  personal  actions,  where 
the  cause  of  action  arose  in  fFales^  and  the  venue  was  laid  in  England^  unless 
the  plaintiff  recovered  10/.,  there  was  to  be  a  judgment,  as  in  case  of  nonsuit, 
and  the  defendant  was  to  be  entided  to  his  costs.  But  by  the  5  Geo.  4,  c.  106, 
this  statute  is  absolutely  repealed ;  and  it  is  enacted,  ($  21«)  that  in  all  penonal 
or  transitory  actions,  commenced  after  the  6th  of  November^  1824,  where  the 
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defendant  is  a  resident  in  Wales,  or  the  cause  of  action  arose  there,  and  the 
venue  is  laid  in  England^  there  shall  be  judgment,  as  in  case  of  nonsuit,  unless 
the  plaintiff  recovers  50/.,  and  the  defendant  shall  have  his  costs.  This  statute 
received  the  royal  assent  on  the  24th  of  June,  1824.  The  present  action  viras, 
therefore,  tried  af^er  the  passing  of  the  statute  5  Oeo.  4,  c.  106,  and,  conse- 
qnently,  after  the  repeal  of  the  older  statute :  but  he  contended  that,  as  this 
action  was  commenced  before  the  older  statute  was  repealed ;  and  as  no  pro- 
^  Ttsion  was  made  in  the  new  statute  for  actions  brought  before  the  repeal  in 
which  verdicts  were  recovered  after  it ;  the  repeal  of  the  statute  ought  not,  in 
*46dl  ^^^°^^^«  ^  ^®  taken  to  extend  to  them,  as  *none  of  the  new  provisions 
-'  extended  to  them.  And  he  cited  Anhbumham  v.  Bradshaw,  2  Atk. 
36,  and  Gilmore  v.  Shuter,  2  Lev.  227. 

Abbott,  C.  J.  The  repeal  of  the  old  act  is  immediate ;  but  can  you  find 
any  authority  to  warrant  such  construction  as  you  contend  for — that  the  repeal 
of  an  act  is  not  to  extend  to  all  cases,  because  the  newly  substituted  provisions 
do  not? 

CampbelL  If  the  construction  I  contend  for  does  not  prevail,  in  all  actions 
commenced  before  the  6th  of  November,  1824,  the  smallest  damages  will  now 
cany  full  costs ;  though  by  the  act  of  5  Geo,  4,  the  Legislature  intended  that 
nothing  less  than  a  verdict  for  50/.  should  entitle  the  plaintifi*  to  his  costs. 

Batlet,  J.  It  is  better  that  that  inconvenience  should  be  submitted  to,  than 
to  let  in  the  evils  of  so  bold  a  construction  as  that  contended  for. 

Rule  refused. 

By  the  stat.  5  Gw,  4,  e.  106,  i.  21,  it  it  enacted,  "  that  in  all  actions  upon  the  case  for 
words,  action  of  debt,  trespass  on  the  case,  assault  and  battery,  or  other  personal  aciioa, 
lod  all  transitory  actions,  which,  from  and  after  the  6th  of  November,  1824,  shall  be 
broogbt  in  any  of  his  Majesty's  Courts  of  Record  out  of  the  Principality  of  Wales,  and 
the  debt  or  damages  found  by  the  jury  shall  not  amount  to  the  sum  of  50/.;  and  it  shall 
tppear  upon  the  evidence  given  on  the  trial  of  the  said  cause,  that  the  cause  of  action 
arose  in  the  said  Principality  of  Wales,  and  the  defendant  or  defendants  was  or  were 
resident  in  the  dominion  of  Tralet  at  the  time  of  the  service  of  anv  writ  or  other  mesne 
process,  served  in  such  action,  and  it  shall  be  so  testified  by  the  Judge  on  the  back  of  the 
yisi  Ptxhs  record,  or  the  facts  suggested  on  the  record  or  judgment  roll,  a  judgment  of 
nonsuit  shall  be  entered,  and  the  plainiifT  pay  the  defendant  or  defendants  his  or  their 
cosis;  and  the  plaintiff  shall  be  allowed,  out  of  the  costs,  the  sum  awarded  to  him  by  the 
*4*01  ^*''^i<^^  •  ^"d  though  no  judgment  is  entered  for  the  plaintiff,  yet  the  *verdict,  with- 

'  *  out  any  judgment,  shall  be  a  good  bar  against  the  plaintiff. 

Bat  by  ^  22,  nothing  in  this  act  is  to  preclude  any  person  from  bringing  his  action  in 
England,  and  obtaining  full  costs,  if  the  Jud^e  certifies  on  the  back  of  the  record  that  the 
tide  or  freehold  of  land  was  chiefly  in  question,  or  that  the  cause  was  proper  to  be  tried 
in  an  English  county. 

Id  the  case  of  Aahburnham  v.  Bradehaw,  2  Atk.  36,  there  was  a  devise  to  charitable  uses 
andcr  a  will  of  1734;  but  the  testator  lived  till  July,  1736,  a  month  after  the  statute  of 
mortmain  passed,  without  altering  his  will ;  and  it  was  referred  by  the  Court  of  Chancery 
to  the  Judges  to  say,  whether  this  was  a  good  disposition  to  charitable  uses;  and  all  oi 
them  except  Mr.  Justice  Denton,  (who  was  ill,)  certified  that  this  bequest  was  good,  not- 
vithstanding  the  act,  and  the  Chancellor  decreed  accordingly. 

The  case  of  Oilman  v.  Shuter,  2  Lev.  227.  was  assumpatt  to  pay  money  for  a  marriage 
ponton.  The  promise  was  made  before  the  passing  of  the  statute  of  frauds ;  and  it  wa» 
resolved  by  the  Judges,  that,  though  the  statute  says,  that  after  the  24th  day  of  June, 
1677,  no  action  shall  be  brought  on  any  promise  in  consideration  of  marriage  without 
writing,  yet  that  does  not  extend  to  such  a  promise  made  before  the  24th  Jufte,  1677; 
although  the  action  on  it  may  have  been  brought  after  that  day. 


Vol.  Xll.— :j 
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REX  V.  DAYIS  et  al. 

In  the  Niii  Prtui  record  of  an  indictment,  removed  hy  eeHiorari,  the  namei  of  the  gtuA 
jnrora  who  found  the  indictment  need  not  be  ineerted  in  the  caption. 

Indictment  for  a  riot  and  assault,  found  at  the  Great  Sessions  of  Glamor' 
gansMre^  and  removed  into  the  Court  of  King's  Bench  by  certiorari. 

In  the  caption  of  the  indictment,  as  stated  on  the  Nisi  Prius  record,  the 
names  of  the  grand  jurors  who  found  the  bill  were  not  set  out ;  but  it  was  only 
stated,  that  by  the  oath  of  twelve  good  and  lawful  men,  sworn  and  charged  to 
inquire,  &c.,  it  was  presented,  &c. 

Campbell^  and  Mattle,  objected,  that  the  names  of  the  grand  jurors  ought  to 
have  been  set  out,  because  the  defendants  might  show  that  some  of  the  peisoiu 
who  *formed  the  grand  jury  were  incapable  of  being  grand  jurors,  as  r«... 
that  they  were  persons  attainted,  aliens,  or  the  like.  '- 

LudioWf  Russel^  and  Cro$8f  contra.  This,  if  it  is  an  objection,  is  only  to 
the  caption  of  the  indictment,  and  if  the  caption  be  defective,  the  Court  of 
King's  Bench  will  send  it  down  again  to  the  Great  Sessions  to  be  amended. 
And  they  cited  1  Chitty,  C.  L.,  p.  333,  where  it  is  stated,  that  the  names  of 
the  grand  jurors  need  not  be  set  forth  in  the  caption*  and  that  it  is  the  practice 
of  the  Crown  Office  to  omit  them. 

'  Campbell,  in  reply,  cited  the  case  of  Bex  v.  Feamley,  I  T.  R.  316,  and 
contended,  that  the  caption  of  an  indictment  might  be  demurred  to,  and  ee^ 
tainly  could  not  be  amended  after  verdict. 

Park,  J.  As  the  caption  may  be  amended  if  it  be  wrong,  I  shall  not  sb^ 
the  case  on  such  an  objection. 

Terdict— Guilty. 

Campbell^  and  Maule,  for  the  prosecution. 

LudloWf  Busseif  and  Cross,  for  the  defendants. 

[Attomies — Stokes^  and  OrijffUhs.'] 


COURT  OF  KING'S  BENCH. 

BEFORE  ABBOTT,  0.  J.,  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  J8 

In  Banc. 

Alaule  moved,  that  the  attendance  of  the  defendants  to  receive  the  judgment 
of  the  Court  might  be  dispensed  'with,  on  the  ground  of  their  extreme    r#j«o 
poverty,  they  being  all  laborers,  and  residing  more  than  180  miles  from   "• 
London;  their  attorney  undertaking  to  pay  any  fine  that  might  be  imposed  on 
them. 

The  Court  granted  a  rule  to  show  cause. 


REX  f.  THOMAS  et  aL 


If  an  indictment  state  that  an  issue  was  joined  at  the  *'  Oeneral  Sessiona**  of  our  Lord  the 
King,  holden  for  the  county  of  G.,  before  his  Majesty's  Justices  of  the  Court  of  Great 
Scaaiona :  this  will  not  be  proved  by  showing  that  auch  an  iaaue  was  joined  at  the  Oraat 
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Setsioas  of  that  county.  And  if  it  is  laid,  that  the  iasue  was  joined  in  an  ejectment,  ia 
which  **Jokn  Doe^  on  the  demise  of  W.  R.,  and  D.  T.,  was  the  plaintiflf;"  and  it  appears 
tbit  Jekm  Doe  was  plaintiff  on  the  joint  demise,  and  also  in  two  several  demises  of  the 
same  lessors,  this  will  be  a  fatal  variance;  as  this  is  a  description  of  how  he  was 
plaintiff,  and  not  an  allegation  only. 

Indictment  for  a  conspiracy  to  procure  false  witnesses  on  the  trial  of  an 
ejectment  at  the  Great  Sessions  for  the  county  of  Glamorgan. 

The  first  eight  counts  of  the  indictment  stated,  that, "  at  Cardiff,  in  the  county 

of  Glamorgan^  at  the  General  Sessions  of  our  Sovereign  Lord  the  King,  then 

and  there  holden  for  the  said  county,  before  William  Wingfield  and  Robert 

Matkew  Casberdf  Esquires,  his    Majesty's  Justices  of  the   Court  of  Great 

Stiiions,  a  certain  issue,  before  then  duly  joined  in  a  certain  action,  to  wit,  an 

action  of  trespass  and  ejectment,  brought,  and  then  depending  in  the  said 

Court  of  Great  Sessions ;  in  which  said  action  John  Doe,  on  the  demise  of 

William  Rees  and  David  Terry,  was  the  plaintiff,  and  Robert  Thomas  and 

Thomas  Bevan  were  defendants,  came  on  to  be  tried,"  &c.:  and  charged  the 

defendants  with  conspiring  to  pervert  the  course  of  justice,  and  produce  false 

witnesses  on  that  trial.      The  object  of  the  conspiracy  was  variously  laid 

in  the  different  counts,  and  many  overt  acts  were  stated.     The  ninth  count 

stated  the  trial  of  the  ejectment  to  be  in  the  Court  of  Great  Sessions,  but  stated 

the  demise  in  the  same  way  in  which  it  was  stated  in  the  other  counts. 

'4731       *TcMntony  Campbell,  Cross,  and  Maule^  objected  to  the  first  eight 

^  counts,  on  the  ground  that  calling  the  Court  of  Great  Sessions  the 

Gmeral  Sessions  was  wrong — ^it  should  have  beeir  Great  Sessions;  for  that 

the  statute  of  34  Hhi,  8,  e.  26,  appoints  Great  Sessions  to  be  held«  and  directs 

them  to  be  called  <<the  King's  Great  Sessions  in  Wiades:*^  and,  in  fact,  they 

never  are  called  General  Sessions.     As  to  the  ninth  count,  they  objected,  that 

the  issue  was  stated  to  have  been  joined  in  an  action  of  ejectment  in  which 

John  Doe^  on  the  demise  of  WiUiam  Rees  and  David  Terry,  was  the  plaintiff: 

now  this  purported  to  be  a  single  joint  demise,  whereas,  in  fact,  the  issue  was 

on  a  joint  and  two  several  demises  of  Rees  and  Terry.     This,  they  contended, 

i^as  a  fatal  variance. 

UtdloWt  Russell^  and  Rytm^  contra.  There  is  no  uncertainty  in  .the 
description  of  the  Court ;  and  though  the  Parliamentary  tide  of  the  Court  is 
not  used,  yet»  from  its  being  said  to  be  held  before  fFUliam  Wingfield  and  R. 
M,  Casberd,  Esquires,  his  Majesty's  Justices  of  his  Court  of  Great  Sessions, 
it  can  mean  no  other  Court ;  and  in  the  very  act  cited,  this  Court  is  called  (in 
S  5)  by  the  name  of  Sessions  only.  And  as  to  the  way  in  which  the  issue 
W38  aUeged  to  have  been  joined,  there  was  a  case  of  a  bill  in  Chancery  being 
stated  to  be  before  the  Right  Hon.  Lord  Henley,  and  it  was,  when  produced, 
a  bill  before  Sir  Robert  Henley^  Knt.,  and  it  was  held  no  variance :  and,  in 
another  case,  an  indictment  for  perjury  stated  a  trial  to  have  been  before  one 
Judge,  and  the  record,  when  produced,  stated,  (as  usual  in  records  of  trials  at 
fssizes^)  that  it  was  before  the  Judges,  and  it  was  held  to  be  no  variance :  and 
in  the  recent  case  of  Rex  v.  Powell^  the  indictment  all^d,  that  there  was  a 
bill  in  Chancery  against  three  persons,  who  were  named,  and  it  was,  when 
produced,  a  bill  against  those  three  and  a  fourth,  and  it  was  held  to  be  no 
variance.  That  was  a  stronger  case  than  the  present :  as  here  a  joint  demise 
*4741  ^  ^cged,  which  is  true,  though  there  *were  other  demises.  And  they 
^  cited  Mountstephen  v.  Brooke,  1  B.  &  A.  224. 
Taunton^  in  reply.  The  distinction  is  between  matter  of  allegation  and 
matter  of  description ;  the  cases  cited  were  cases  of  allegation,  where  it  is 
sufficient  to  state  what  is  true  and  can  be  proved,  though  something  more  is 
true  also ;  but,  in  matters  of  description,  the  thing  must  be  proved  as  it  is 
described.  And  he  cited  Grem  v.  Rennet,  1  Phil.  L.  £v.  214.  That  a  bill 
was  filed  against  two  or  three  persons  is  matter  of  allegation ;  but  here  they 
describe  the  way  in  which  John  Doe  is  plaintiff.    If  they  had  aUeged  John  Doe 
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to  be  plaintiff,  that  would  have  been  proved  by  showing  him  plaintiff  on  a 
demise ;  but  if  they  undertake  to  describe  how  he  is  plaintiff,  they  must  do  it 
correcdy. 

Park,  J.  I  am  clearly  of  opinion  that  the  first  objectidn  is  fatal  to  the  first 
eight  counts.  The  act  of  Parliament  gives  this  court  a  certain  name.  The 
description  here  is  uncertain;  for  how  can  we  know  whether  the  indictment 
was  found  at  a  Court  called  the  General  Sessions  or  at  the  Great  Sessions. 
As  to  the  second  objection :  The  question  is,  whether  it  is  matter  of  allegation 
or  of  description.  Nothing  is  more  important  than  to  describe  correctly.  Here 
they  state  that  John  Doe  was  plaintiff  on  a  joint  demise  of  two  persons;  thej 
undertake  to  describe  how  he  was  plaintiff;  this  is,  therefore,  not  matter  (/ 
allegation,  but  of  description.     The  defendants  must,  therefore,  be  acquitted. 

Verdict— Not  Guilty. 

Ludlow,  Russd,  and  Ryan,  for  the  prosecution. 

Taunton,  Campbell,  Cross,  and  Maule,  for  the  defendants. 

[Attomies — Stokes,  and  Deere  ^  CookeJ] 


♦BROMAGE  et  al.  v.  PROSSER.  [*m 

Seatble,  that  malice  ia  necessary  to  gronnd  an  action  for  words ;  and  that  if  words  bs 
proved  to  be  spoken  bona  Jidci  and  without  malice,  no  action  lies  for  the  speaking  of 
them,  though  they  be  false  and  actionable  in  themselves ;  and  though  injury  result  to 
the  party  from  the  speaking  of  them :  and,  iemble,  that  the  defendant  may,  under  the 
general  issue,  go  into  evidence  to  show  that  he  spoke  the  words  bona  fide  and  withoat 
malice. 

Slander  of  the  plaintiffs  in  their  business  as  bankers,  by  the  defendant  say- 
ing,  that  he  had  just  heard  that  Bromage  and  Sneyd*s  bank,  at  Brecon,  had 
stopped  payment,  and  that  he  must  ride  over  to  Brecon  to  try  to  get  his  money 
on  some  of  their  notes  that  he  held.  It  was  laid  as  special  damage,  that  he 
had  injured  the  circulation  of  their  notes.     Plea — General  issue. 

The  evidence  on  the  part  of  the'  plaintiffs  proved,  that  the  defendant  had 
spoken  the  words,  and  that  just  aflerwards  there  was  a  considerable  run  on  the 
plaintiffs*  bank.  And  for  the  defendant  it  appeared,  that  he  was  a  holder  of 
the  notes  of  this  bank,  and  that  he  really  had  been  told  that  the  bank  had 
stopped  payment,  and  that  he  actually  rode  from  his  residence  at  Crickhowel  to 
Brecon  to  get  cash  for  the  notes  he  held ;  but  that,  when  he  got  to  the  bank, 
and  was  told  that  they  had  not  stopped  payment,  nor  even  had  had  a  run  on 
them,  he  said  he  would  keep  the  notes,  as  they  were  as  good  to  him  as  the 
money :  and  it  further  appeared,  that,  on  his  return  to  Crickhowel,  he  told  the 
witness  to  whom  he  had  spoken  the  words  on  which  the  action  was  brought, 
that  the  story  of  the  Brecon  bank  having  stopped  payment  was  all  false  ;  for 
that  he  had  been  to  Brecon,  and  found  them  going  on  with  business  the  same 
as  usual. 

Campbell,  for  the  plaintiffs,  had  objected  to  the  evidence  of  these  farts  as 
inadmissible,  as  no  justification  of  any  kind  had  been  put  on  the  record. 

Park,  J.,  was  of  opinion,  that  the  evidence  was  admissible,  to  prove  that  the 
words  were  not  maliciously  spoken. 

*Taunton,  for  the  defendant,  contended,  that  if  the  jury  were  satisfied   r^Amc 
that  the  defendant  spoke  the  words  bona  fide,  and  without  malice,  he    '- 
would  be  entitled  to  a  verdict,  though  the  words  might  be  untrue,  and  damagv 
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might  easae  from  the  speaking  of  them;  and  that,  to  support  the  action,  they 
must  have  been  spoken  maliciously, 

Campbell^  contra.  All  words  spoken  of  another  to  the  injury  of  his  reputa- 
tion, being  untrue,  must  be  taken  to  be  maliciously  spoken ;  and  are  actionable, 
unless  the  communication  be  of  a  privileged  nature,  as  made  to  a  man's  attor- 
ney, or  counsel,  or  the  like. 

Park,  J.  To  support  an  action  for  words,  malice  is  essential ;  but  malice 
may  be  presumed  by  the  jury,  either  from  their  being  false,  from  die  nature  of 
the  words  themselres,  from  the  manner  of  the  speaking  of  them,  or  from  other 
evidence ;  but  then  the  absence  of  malice  may  be  shown  on  the  other  side :  and 
if  it  were  not  competent  to  the  jury  to  consider  of  the  question  of  malice  or  no 
malice,  and  for  the  defendant  to  show  that  he  was  not  actuated  by  any  malice, 
the  communications  of  society  must  be  at  an  end.  I  shall  leave  the  facts  to  the 
jury,  and  leave  it  to  them  to  say,  whether,  after  what  has  been  proved  on  the 
part  of  the  defendant,  they  are  not  satisfied  that  the  defendant  spoke  the  words 
607141  fide^  and  without  malice ;  for  malice,  express  or  implied,  being  one  of 
the  ingredients  of  the  action,  the  defendant  may  have  the  advantage  of  this 
defence  on  the  general  issue.  Verdict  for  the  defendant 

Campbdl^  for  the  plaintiff.^  Tbtm/on,  and  Mauley  for  the  defendant. 

[Attomies— ^a/!i  4*  F.,  and  Powell  4*  CoJ] 


UTT]  ♦COURT  OF  KING'S  BENCH. 

BEFORE  ABBOTT,  0.  J^  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  J8. 

In  Banc. 

Campbell  moved  for  a  rule  nisi^  for  a  new  trial,  on  two  grounds.  1st 
Because  the  evidence  of  the  defendant  having  previously  heard  statements  from 
olhers,  similar  to  those  he  made,  ought  not  to  have  been  received.  And  2d. 
For  misdirection  of  the  learned  Judge.  And  he  contended,  that,  if  actionable 
words  were  spoken  without  there  being  any  reason  to  induce  the  speaking  of 
them,  and  without  the  communication  being  of  a  privileged  nature,  that  the 
party  injured  would  be  entitled  to  a  compensation,  though  no  actual  malice 
Appeared  in  the  defendant  The  Court  granted  a  rule  niH. 


MONMOUTH  ASSIZES. 


TRIPP,  Gent,  one,  &c.,  t;.  THOMAS. 

Words. — If  the  defendant,  in  an  action  for  words  apoken  of  an  attorney,  let  judgment 
go  by  defanlt ;  and  on  the  execution  of  the  writ  of  inquiry,  neither  plaintiifnor  defendant 
goes  into  any  evidence  of  any  kind,  the  jury  are  entitled  to  give  such  moderate  da- 
mages aa  they  think  ought  to  be  paid  for  the  apeaking  of  an  attorney  the  words  laid  in 
the  declaration. 


Action  for  words  spoken  of  the  plaintiff  as  an  attorney,  imputing  to  hmi 
that  he  had  caused  &lse  witnesses  to  be  produced  on  the  trial  of  a  cause. 
The  defendant  had  suffered  judgment  to  go  by  default;  and  when  the  jury 

mm 
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were  impanelled  before  the  Under-sheriff,  under  a  writ  of  inquiry,  the  pkin- 
tiflf's  Counsel  addressed  the  jury,  but  did  not  call  any  witnesses,  nor  *ad-  r«j«o 
duce  any  evidence  of  any  kind.  The  defendant's  Counsel  also  ^ 
addressed  the  jury,  but  called  no  witnesses.  The  Under-Sherifr  read  the  whole 
of  the  declaration  to  the  jury,  and  told  them  to  ^ve  such  damages  as  they 
thought  right  for  the  injury  done  to  the  plaintiff  by  the  speaking  of  &ese  words. 

The  jury  found  a  verdict  for  plaintiff — Damages,  40/. 


COURT  OF   KING'S  BENCH. 

BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  J& 

In  Banc. 

Ludlow  now  moved  to  set  aside  the  inquisition,  on  the  ground,  that,  as  no 
evidence  had  been  adduced  before  the  jury,  they  were  only  justified  in  giving 
nominal  damages,  the  judgment  by  default  admitting  some  damages  to  be  due^ 
but  admitting  no  certain  amount  above  a  farthing. 

Abbott,  G.  J.  The  judgment  by  default  admits  the  speaking  of  the  words 
as  laid  in  the  declaration,  and  that  the  plaintiff  was  an  attorney  is  also  alleged; 
and  the  jury  had  a  right  to  give  damages  for  such  speaking,  without  any  further 
evidence  than  the  defendant  admitting  the  fact  by  letting  the  judgment  go  by 
default.  The  jury  do  not  appear  to  have  given  vindictive  damages  ;  and  I  think 
we  should  do  wrong  to  disturb  their  verdict. 

The  other  Judges  concurred.  Rule  refused. 


•GLOUCESTER  ASSIZES.  [*479 

{Crown  Side.) 
BEFORE  MR.  JUSTICE  LITTLEDALE. 


REX  V.  JAMES  GARDNER. 

It  is  equally  a  robbery  to  extort  money  from  a  person  bv  threatening  to  accuse  him  of  an 
unnatural  crime,  whether  the  party  so  threatened  has  been  guilty  of  such  crime  or  not. 

Indictment  for  robbery. 

The  prosecutor  proved  that  the  prisoner  obtained  his  money  by  threatening 
to  accuse  him  of  an  unnatural  crime. 

The  prisoner's  defence  was,  that  the  prosecutor  had  made  an  attempt  to  com- 
mit such  a  crime,  and  had  Toluntarily  given  him  the  money  not  to  prosecute 
him  for  it. 

LiTTLEDALB,  J.,  ruled,  that  it  was  equally  a  robbery  to  obtain  a  man's  money 
by  intimidating  him  with  a  threat  of  an  accusation  of  an  infamous  crime, 
whether  the  prosecutor  were  really  guilty  of  the  crime  or  not ;  as,  if  he  was 
guilty,  the  prisoner  ought  to  have  prosecuted  him  for  it,  and  not  have  extorted 
money  from  him  :  but,  if  the  money  was  given  voluntarily,  and  without  any 
previous  threat,  the  indictment  could  not  be  supported. 

TVmm,  for  the  prosecution.  Verdict— Not  Guil^. 

Justice,  for  the  prisoner. 


[Attomies — Neunnan,  and .] 
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COURT  OF  KING'S  BENCH. 

{Michaelmas  Term,  1824.) 

BEFORE  ABBOTT,  C.  J^  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  Ja 

In  Banc. 


LANG  V.  ANDERDON. 

Sbx  ante^  p.  171.     The  rule  nUi  for  a  new  trial  now  came  on  to  be  argued. 

The  Attorney  General,  Oumeg,  and  Kaye^  showed  cause.  The  question 
is,  was  the  sailing  in  this  case  a  sailing  from  Demerara  within  the  policy  T  If 
it  had  been  warranted  to  sail  only,  there  could  have  been  no  question,  and  the 
word  ^*from*'  can  make  no  real  difference.  It  has  been  settled,  that  a  war- 
ranty to  sail  is  complied  with  by  the  vessel  bofia  fide  breaking  ground,  though 
she  does  not  clear  the  port.  This  was  a  small  vessel,  and  took  in  her  whole 
cargo  at  the  town ;  and  got  away  from  the  town  and  port,  and  had  got  two 
miles  and  a  half  on  her  voyage,  even  out  of  the  river,  when  the  pilot  thought 
that  she  could  not  get  over  some  shoals  about  ten  miles  further  on.  Now  the 
objection  is,  that  she  had  not  at  that  time  complied  wiUi  the  warranty  to  sail 
fram  Demerara^  because  she  had  not  passed  these  shoals,  on  the  outside  of 
which  large  vessels  take  in  their  cargoes ;  and  this  being  a  warranty  to  sail 
from  Demerara,  it  is  not  fulfilled  unless  the  ship  has  passed  these  shoals,  which 
are  contended  to  be  at  Demerara,  Lord  Chief  Justice  Gibb»,  in  his  judgment 
in  the  case  of  Moir  v.  77ie  Royal  Exchange  Assurance  Company^  6  Taunt. 
*i8l1  ^^*  ^y^  down,  that  where  *there  is  a  warranty  "  to  sail*'  on  or  before 
J  such  a  day,  when  the  ship  breaks  ground,  and  gets  under  weigh,  the 
warranty  is  complied  with.  There,  the  ship  had  not  got  out  of  the  port;  but 
this  ship  had  leA,  the  town  and  the  river,  and  had  got  into  open  sea ;  and  the 
only  reason  for  her  not  proceeding,  was,  the  danger  arising  from  shoals  ten 
miles  further  on  the  voyage.  The  argument  on  the  other  side  is,  that  as  large 
ships  do  not  pass  the  shoals,  the  port  of  Demerara  extends  to  them.  If  a  ves- 
sel had  gone  outward-bound  from  London  to  Demerara,  and  had  moored 
twenty-four  hours  outside  them,  and  had  even  taken  out  some  part  of  her  cargo 
there,  could  it  be  contended  that  this  was  a  completion  of  the  voyage!  and  that 
would  be  the  converse  of  the  present  case.  There  is  no  evidence  that,  outside 
the  shoals,  any  port  dues  are  payable.  The  question,  whether  the  vessel  had 
left  Demerara,  was  a  question  for  the  jury,  and  that  question  they  have  decided 

Scarlett,  Campbell,  and  F.  Pollock,  contra.     This  ship  was  to  sail  fron$ 
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Demerara;  and  a  great  deal  haj^  been  said  about  the  town  and  the  river.  Now 
the  name  of  the  town  is  George'tovm^  and  Detnerara  is  the  province.    Now 
it  is  contended,  that  the  port  did  not  extend  to  the  place  where  this  ship  was, 
because  it  was  beyond  the  mouth  of  the  river ;  but  if  that  were  so,  no  large 
ship  ever  comes  within  the  port.    The  case  of  an  outwanl-bound  ship  has  been 
put,  but  that  is  not  at  all  analogous ;  because,  if  a  ship  discharges  at  two  or 
more  ports,  the  final  port  is  the  port  of  discharge. — Suppose  the  policy  at  and 
from  Jamaica  warranted  to  sail  on  or  before  July  25 ;  if  the  ship  had,  bom 
/^e,  commenced  her  voyage,  it  would  be  a  compliance  with  the  warranty; 
Dut  if  it  was  a  warranty  to  sail  from  Jamaica,  this  clearly  would  not  be  com- 
plied with  by  her  sailing  from  port  to  port  in  that  island  before  the  day :  and 
in  a  great  many  places,  vessels  *of  any  burden  can  never  get  within  three  r^jgo 
miles  of  the  shore.    When  the  words  are  "/o  saUfrom^^^  they  must  be  *• 
taken  to  mean  a  leaving  of  all  places  where  ships  ever  load  ;  and,  in  fact,  the 
place  where  this  ship  came  to  anchor  was  as  much  a  part  of  Demerara  as  any 
other  place  in  or  out  of  the  river.    It  may  be  said,  that  where  the  ship  received 
her  cargo  was  the  place  meant  as  Demerara  in  the  policy ;  but  then  the  policy 
is  **  on  ship  or  ships  :'*  and  if  the  party  had  two  ships,  one  of  one  hundred 
tons,  and  the  other  of  four  hundred  tons,  the  one  would  take  in  her  cargo  in  the 
river,  and  the  other  would  take  in  her's  on  the  outside  of  the  shoals ;  and  if  the 
small  one  sailed  to  a  place,  a  mile  short  of  the  place  where  the  large  one  lay, 
the  former  would  have  ioiled  from  Demerara^  and  the  latter  would  be  still  at 
Demerara,    The  best  course  for  commerce  is,  to  have  instruments  expounded 
by  certain  general  rules  of  construction,  and  not  to  let  the  construction  in  each 
particular  case  go  on  the  particular  facts  of  that  case.     And  they  cited  Moir  v. 
TTie  Royal  Exchange  Assurance  Company;  and  contended,  that  the  words. 
"  to  sail  from"  a  place,  were  equivalent  to  the  words  "to  depart,"  which  were 
used  in  the  policy  in  that  case.    The  question  is.  What  is  Demerara  ?     Now 
it  is  clear,  that  the  places  to  which  all  ships,  both  large  and  small,  go,  consti- 
tute but  one  port  oi  Demerara;  and  the  very  reason  of  the  warranty  is,  that 
the  ship  shall  have  passed  certain  dangerous  places,  before  a  particular  time 
oi  the  year.    But  if  the  warranty  is  complied  with  in  this  case,  the  ship  might 
have  stayed  at  the  place  where  she  cast  anchor  for  an  indefinite  time,  and  yet 
have  the  full  benefit  of  the  policy. 

Abbott,  C.  J.  The  Court  will  take  time  to  consider  of  this  case  before  thev 
deliver  their  judgment. 

It  has  been  long  settled,  that  if  a  ship  breaks  ^oand,  Uma  Jide^  to  proceed  on  her  voy- 
age, with  her  cargo  and  clearances  on  board,  it  is  a  compliance  with  m  warranty  to  tail  on 
or  before  a  particular  *day ;  and  this  is  so,  thouffh  the  assurance  may  be  at  and  r*i33 
from  a  whole  island,  (as  at  and  from  Jamaica;)  and  the  ship  may  be  only  proceeding  ' 
from  one  port  to  another  in  that  island,  to  join  convoy  or  the  like.  Bond  v.  Nutt,  Cowp. 
601 ;  Thelluson  v.  Ferguson,  Dougl.  361 ;  Wright  v.  Skifner,  11  East,  515.  But  in  the 
case  of  Rid»dale  v.  Nevohham,  3  M.  &  S.  456,  a  freight  and  goods  were  insured  "  at  and 
from  Portneuf  io  London^  wsrranted  to  sail  on  or  before  October  28."  The  ship  was 
loaded  at  Portneuf,  which  is  thirty  miles  up  the  river  St.  Ixiwrence,  and  on  the  26th  of 
October  dropped  down  the  river  to  Quehee,  with  an  incomplete  crew  ;  and  at  Quebec  com- 
pleted the  crew,  and  obtained  a  clearance,  and  sailed  from  Quebec  on  the  30th.  Held,  that 
the  dropping  down  from  Portneuf  did  not  satisfy  the  warranty  to  sail;  for  that,  to  sail, 
means  to  sail  on  her  voyage,  that  is,  with  her  clearances,  and  equipt  for  the  voyage. 

But,  in  Moir  v.  The  Soyal  Exchange  Assurance  Company,  the  Court  held,  that  a  ship 
breaking  ground  to  proceed  on  her  voyage,  but  not  getting  oat  of  port,  is  not  a  compliance 
with  a  warranty  "  to  depart**  on  or  before  a  particular  day. 
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GARRETT  v.  HANDLEY. 


If  I  plaintiff  has  been  applied  to,  to  lend  money  to  ii.,  and  the  plaintiff  requeats  a  finn,  of 
which  he  ie  a  member,  to  do  so,  and  they  advance  the  money,  debiting  A,  in  their  books : 
the  plaintiff  cannot  maintain  an  action  against  a  third  person,  who  has  guarantied  the 
re-payment  of  the  money  to  be  advanced  to  A,  by  the  plaintiff. 

Skb  on/e,  p.  217.     The  rule  nin  for  a  new  trial  coming  on  to  be  argued, 
the  Court  called  on  the  plaintifT's  counsel  to  support  the  rule. 

The  Jittomey-Gmeral^  and  Campbell.  This  rule  was  moved  for  on  two 
grounds.  U/.  Because  it  appeared  at  the  trial  that  the  plaintiff  was  a  partner 
in  the  Bank  of  Messrs.  Bodenham  Sf  Co.^  at  Hereford^  and  that  the  money 
was  advanced  by  that  firm  to  Gibbons;  and  though  it  was  advanced  by  them 
at  the  instance  of  the  plaintiff,  yet,  as  Gibbons,  and  not  the  plaintiff,  was 
debited  in  their  books,  they,  and  not  the  plaintiff,  should  have  brought  the 
action.  Now,  as  the  money  was  advanced  by  Bodenham  ^  Co,,  at  the 
instance  of  the  plaintiff,  he  was,  in  point  of  law,  debtor  to  them,  and,  therefore, 
*4841  ^^  defendant  *is  liable  to  him  for  the  amount :  and  it  has  been  held, 
•■  that  if  a  written  agreement  is  made  with  one  person  only,  for  the  benefit 
of  more,  that  person  may  bring  an  action  on  it.  As  to  the  2(f  point :  That  it 
was  incumbent  on  the  plaintiff  to  prove  that  the  defendant  had  not  made  pro- 
vision for  the  re-payment  of  the  money — The  onus  certainly  must  lie  on  the 
defendant,  to  show  what  provision  he  had  made,  as  the  plaintiff  could  know 
nothing  on  the  subject ;  and,  after  the  lapse  of  so  much  time,  (the  guaranty 
having  been  given  in  the  year  1818,)  the  question,  whether  the  defendant  had 
made  provision,  should  have  gone  to  the  jury. 

Baylbt,  J.  You  might  have  gone  to  the  defendant,  and  have  asked  him 
what  provision  he  had  made. 

Jervis,  and  7\ndal,  contra,  were  stopped  by  the  Court. 

Abbott,  C.  J.  My  learned  Brothers  think,  that,  on  the  first  point,  the 
nonsuit  was  clearly  right.  The  letter  of  the  defendant  is  to  the  plaintiff  alone, 
and  takes  no  notice  of  his  partners :  and  if  the  plaintiff  had  borrowed  the 
money  of  his  partners,  and  tiien  advanced  it  to  Gibbons,  this  action  would 
have  been  rightly  brought ;  but  Cribbons  is  made  debtor  to  the  firm  for  this 
money,  and  the  plaintiff  is  not.    The  Court  must,  therefore,  discharge  the  rule. 

Batlet,  J.  It  was  an  essential  part  of  the  allegation  of  this  declaration  that 
the  plaintiff  advanced  the  money,  whereas  the  proof  is  that  the  firm  did  so. 

HoLROTD,  and  Littledale,  Js.,  concurred. 

Rule  discharged. 

In  an  action  on  a  contract,  if  there  be  any  party  who  ought  to  have  joined  in  the  action 
*4851  *^^  ^"^  ^^^'  '^  ^  ^  ground  of  nonsuit ;  but  in  actions  *in  form  ex  delietot  the  omis- 
*  sion  of  a  person  who  should  have  joined  as  a  plaintiff,  is  no  ground  of  nonsuit. 
And,  where  a  person  is  held  out  to  the  world  to  be  a  partner  in  a  trade,  he  must  join  in 
an  action  on  a  contract  with  the  firm,  unless,  at  the  trial,  distinct  evidence  is  given  that 
he  has  no  interest  in  the  matter ;  and,  then,  the  action  will  be  maintainable,  though  he  is 
not  joined  in  the  bringing  of  it.  Teed  v.  Elviorthy,  14  East,  210.  This  is  very  important ; 
is  it  frequently  happens  that  a  person  so  held  out  as  a  partner  is  a  most  material  witneas 
for  the  firm  he  is  thus  connected  with.  In  the  case  ot  Lloyd  v.  ArchhofDle,  2  Taunt.  524, 
it  vu  held,  that  it  was  no  ground  of  nonsuit  that  a  dormant  partner,  who  took  a  share  of 
the  profit  of  the  contract,  but  was  not  privy  to  the  making  of  it,  had  not  joined  in  bringing 
the  action.  And  in  the  case  of  Mawwuin  v.  Gillett,  2  Taunt.  325  (n),  where  the  plaintiff 
had  entered  into  a  contract  with  the  defendant,  and  had,  afteruMrde,  let  other  persons 
bare  shares  of  the  benefit  of  the  contract ;  it  was  held,  that  the  persons  who  had  these 
■hares  eoald  not  have  joined  in  the  action  for  breach  of  the  contract ;  and  that,  therefore, 
eoe  of  them  was  a  competent  witness  to  prove  the  original  contract  between  the  plaintiff 
iod  the  defendant.  And  in  Lueae  and  Othen  v.  De  £a  Cour,  1  M.  &  S.  249,  where  one 
of  tereral  partners  made  a  contract,  and  at  the  time  declared  the  subject  matter  to  be  the 
property  of  himself  alone ;  it  was  held,  that  this  declaration  was  evidence  against  all  the 
panners,  and  that  they  could  not  sue  on  the  contract. 

Vol.  Xn.— 36  T  2 
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CUXON  et  al.,  Assignees  of  SWEET,  v.  CHADLEY 

See  ante,  p.  174.    Tlie  rule  nisi  for  entering  a  verdict  for  the  defendant 
now  came  on  to  be  aigued. 

Marryatt  showed  cause.  I  submit  that  the  Lord  Chief  Justice's  direction 
was  perfectly  right.  The  question  is,  whether,  by  this  arrangement,  the  debt 
due  from  the  defendant,  James  Chadtey,  was  put  an  end  to.  I  contend,  that, 
to  extinguish  the  debt,  Sweet  should  have  given  some  written  discharge  to  the 
defendant,  and  for  that  discharge  there  should  have  been  some  consideration: 
but  here,  no  receipt  of  any  kind  was  given.  As  there  was  no  ^writing,  rtigg 
what  is  to  compel  Robert  Ckadley  to  answer  for  the  debt  of  his  brother?  ^ 
for  that  is  the  effect  of  this  arrangement.  Without  some  undertaking  in  writing 
he  certainly  would  not  be  bound.  This  case  is  not  so  strong  as  the  case  of 
Wyatt  v.  The  Marquis  of  Hertford,  3  East,  147  ;t  as,  there,  the  plaintiff  had 
»  written  security  from  the  steward,  and,  therefore,  had  a  remedy  against  him: 
but  Sweet  could  never  have  any  right  of  action  against  Robert  Chadley,  as 
there  was  no  writing ;  and  as  this  was  a  paying  by  him  of  the  debt  of  another. 

Batley,  J.  There  you  are  quite  wrong,  Mr.  Marryatt;  for  there  are 
many  cases  which  decide,  that  a  man,  by  word  only,  may  take  a  debt  upon 
himself,  discharging  the  principal  debtor.  In  this  case,  Robert  owes  James 
money ;  and,  by  this  arrangement,  Robert  is  to  pay  Sweet  what  he  would 
otherwise  pay  to  his  brother. 

Marryatt.  There  was  no  evidence  at  the  trial  that  Sweet  knew  that  one 
of  the  brothers  owed  the  other  money ;  all  that  came  to  his  knowledge  was, 
that  Robert  Chadley  desired  him  to  place  Jameses  account  to  his,  and  that  he 
consented  to  do  so. 

Gumey,  contra.  The  case  stands  thus :  Robert  *  Chadley  owes  r^^o^ 
money  to  James;  and  the  two  agree  with  Sweet,  that  Robert  should  pay  *- 
a  sum  to  Sweet  in  discharge  of  James;  and,  in  pursuance  of  this,  Robert  is 
debited  to  the  amount  in  SweeVs  books.  Under  this  arrangement,  the  parties 
went  on  till  after  the  bankruptcy  of  two  of  them ;  I  therefore  submit,  that  this 
was  a  perfectly  legal  baigain,  and,  therefore,  that  the  assignees  of  Sweet  cannot 
now  recover  against  this  defendant. 

Abbott,  G.  J.     We  shall  consider  of  this  case  before  we  give  our  judgment 

t  la  that  case,  the  plaintiiT  had  done  certain  work  for  the  defendant:  the  Marqait'i 
steward  had  given  him  his  own  draft  in  payment,  and  the  plaintiff  save  a  receipt  for  it  as 
money.  The  draft  was  dishonored,  and  the  steward  gave  the  plaintiff  another  draft, 
which  was  also  dishonored.  This  action  was  therefore  brought  against  the  Marqais:  on 
whose  part  it  was  contended,  that  the  plaintiff,  by  takinff  two  of  the  steward's  drafts  suc- 
eessively,  had  accepted  his  security  for  the  mone^,  and,  therefore,  conid  not  charge  the 
defendant.  But  the  Court  held  the  defendant  still  liable  for  the  work  done,  unlesa  be 
could  show  **  that  he  was  in  any  way  prejudiced  by  the  steward's  having  given  his  own 
ncarity  to  the  plaintiff,  and  taken  the  tatter's  receipt." 


GILL  V.  CUBITTS. 

8ee  ante,  p.  163.  The  rule  nisi  for  a  new  trial  in  this  case  came  on  to  be 
aligned. 

Scarlett,  and  Parke,  showed  cause,  and  contended,  that  a  party  suing  od  a 
bill  of  exchange,  which  had  been  stolen,  ought  to  show  that  he  had  obtained 
the  bill  under  circumstances  clear  of  all  suspicion;  and  it  was  not  at  all  a  new 
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pnndple,  that,  if  a  party  received  a  stolen  bill  of  exchange  under  circumstances 
that  were  calculated  to  excite  his  suspicion,  he  could  not  mamtain  an  action  on 
rach  bill ;  for,  in  a  case  a  few  years  since  at  Lancaster,  tried  before  Mr.  Justice 
Bolroyd,  in  which  the  party  sued  on  a  bill  of  exchange  that  had  been  lost,  that 
learoed  Judge  left  it  to  the  jury  to  say,  whether  the  party  had  used  due  caution 
in  taking  it,  and  the  jury  were  of  opinion  that  he  had  not.    Here,  the  plaintifTs 
clerk  did  not  take  the  numbers  of  the  notes  which  he  gave  for  it;  and  he  said, 
that  he  at  all  times  discounted  bills,  having  any  respectable  acceptance,  without 
H881  ™^^^°?  ^^7  inquiry  as  to  the  person  *that  brought  them.     The  rule  is, 
-'  that  every  person  suing  on  a  stolen  note  or  bill  is  bound  to  show  that 
he  gave  value  for  it  in  a  fair  way ;  and  if  the  rule  were  otherwise,  any  person 
who  had  discounted  a  stolen  bill  might  recover  on  it,  though  he  had  previously 
held  oat  every  temptation  to  persons  to  bring  stolen  bills  to  him  for  him  to  dis- 
count them. 

Gumey,  and  F.  Pollock,  contra,  after  citing  the  case  of  Lawson  v.  Weston^ 

4  Esp.  56,  contended,  that  if  there  was  a  difference  between  that  case  and  the 

present,  it  was  in  favor  of  the  plaintiff;  because  the  plaintiff's  clerk  not  only 

acted  b(ma  Mt,  but  thought  that  he  knew  the  features  of  the  person  who 

brought  the  bill  to  be  discounted.     The  proper  question  to  be  considered  is— 

Did  the  party  act  bona  fidt  in  taking  the  bill?     If  we  were  to  consider  it  on 

the  question  of  carelessness,  it  would  be  against  the  defendant,  for  he  might 

have  saved  the  whole  loss  by  indorsing  the  bill  specially ;  and  his  sending  a 

bill  by  a  coach,  with  a  general  indorsement  on  it,  was  a  greater  want  of  care, 

than  a  person  afterwards  discounting  the  bill  in  the  way  of  his  business.     His 

Lordship  spoke  of  a  board  being  posted  up,  inviting  suspicious  persons ;  which 

was  putting  the  case  very  strongly :  for,  instead  of  that,  the  case  was  that  of  a 

respectable  clerk,  acting  bona  fide,  being  once  deceived  by  discounting  a  bill, 

brought  by  a  man  whose  person  he  thought  he  knew  before.    In  the  case  tried 

at  Lancaster,  the  party  had  not  acted  bona  fide;  but  where  a  person  has  acted 

bona  fide,  and  given  a  full  consideration  for  a  bill,  no  case  has  yet  decided,  that 

mere  want  of  caution  on  his  part  is  a  bar  to  his  recovering.    It  is  of  the  greatest 

importance,  that,  in  a  great  commercial  country,  the  circulation  of  bills  should 

be  most  free.     The  Court  can  know  litde  of  the  manner  in  which  mercantile 

business  is  transacted.     Bill-brokers  continually  discount  for  persons  they  do 

^4891  °^^  know,  provided  they  consider  the  names  on  the  bill  ^sufficient  to 

^  secure  its  payment  at  maturity :  and  if  it  were  permitted  to  be  a  defence, 

that  the  party  had  not  used  sufficient  caution  when  he  took  a  bill,  it  would 

completely  paralyze  the  circulation  of  negotiable  securities. 

Abrott,  C.  J.  If,  upon  a  re-consideration  of  this  case,  I  could  think  that  the 
jury  could  have  come  to  a  different  conclusion,  I  should  be  most  anxious  for 
tfie  case  to  go  down  to  another  jury ;  but  I  think  that  the  Jury  could  not  come 
to  any  other  conclusion.  There  is,  certainly,  a  great  diflference  between  this 
case  and  the  cited  case,  though  I  think  that  if  Ijord  Ktnyon  could  have  anticir 
pated  the  consequences  of  his  ruling,  he  would  not  have  decided  as  he  did. 
The  practice  of  robbing  stage-coaches  of  securities  for  money  has  been  most 
frequent ;  and,  personally,  I  cannot  help  thinking  that  this  practice  has  been 
much  increased  by  the  facility  with  which  the  stolen  securities  are  disposed  of. 
I  should  be  grieved  if  commeree  could  be  injured  by  the  decision  this  Court 
has  to  pronounce;  but  I  think  that  the  true  interests  of  commerce  will  be 
assisted  by  persons  using  due  caution :  and  the  sooner  it  is  known  that  the 
authority  of  the  case  of  Lawson  v.  fVeston  is  at  least  doubted  by  this  Court 
^  better.  I  certainly  wish  that  its  authority  had  been  doubted  sooner ;  and  I 
must  say,  that  the  practice  of  this  bill-broker's  office  is  highly  inconvenient,  as 
It  goes  directly  to  encourage  robbery  and  fraud. 

Batlct,  J.  I  agree  with  Mr.  Oumev  that  the  Lord  Chief  Justice,  observing 
on  the  e^ct  of  a  board  being  posted  up,  having  the  words — **  bills,  having 
respectable  names  on  them,  brought  by  persons  whose  featores  are  known* 
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diKOonted  here,  without  any  inquiry  as  to  the  bringer,"  was  putting  the  ease 
strongly;  but  the  practice  of  the  plaintiff's  office  completely  warranted  it:  for 
the  plaintifTs  clerk  knew  nothing  of  the  bringer,  does  not  ask  him  a  single 
question  as  to  who  he  was,  or  how  he  came  *by  the  bill ;  and  his  Lord-  r^^g^ 
ship,  most  properly,  in  my  opinion,  left  it  to  the  jury  to  say,  whether  ^ 
due  caution  had  been  used  in  the  taking  of  the  bill.     It  has  been  argued,  that 
the  question  should  have  been.  Was  the  bill  taken  bona  /ide^  and  for  value  ? 
but  I  consider  it  a  part  of  bona  fides  to  ask  all  proper  questions.     On  referring 
to  the  cases,  it  will  be  found,  that  this  point  was,  in  substance,  left  to  the  jury- 
In  the  case  of  Miller  y.  Race^  (1  Burr.  452,)  Lord  Manefidd  lays  a  stress  on 
the  circumstance  of  the  stolen  note  having  been  taken  "for  a  fuU  and  valuable 
consideration,  in  the  usual  course  of  business  ;"  and  in  the  case  of  Grant  ?. 
Vaughan,  (3  Burr.  1516,)  Mr.  Justice  fFilmot  observes  on  the  plaintiff  there 
having  taken  the  note  fairly  and  bona  fide,  in  the  course  of  trade,  and  toith 
caution:  so  that,  in  that  case,  his  Lordship  uses  the  very  term  << caution." 
And  in  the  case  of  Peacock  v.  Rhodes,  (Dougl.  632,)  Lord  Mansfield  lay 9  down, 
that  the  question  of  mala  fides  was  a  question  for  the  jury;  and  he  mentions 
different  grounds  of  suspicion  as  fit  matters  for  their  consideration.    It  is  importr 
ant  for  the  interests  of  trade  that  it  should  be  known,  that,  if  a  man  takes  a  bill 
of  a  person,  whose  name  he  does  not  know,  and  whom  he  does  not  know 
where  to  find,  without  asking  any  questions,  he  is  not  acting  with  such  suffi- 
cient caution  as  to  ei^title  him  to  maintain  an  action  on  the  bill,  in  case  it  hid 
been  stolen. 

HoLROYD,  J.  If  the  party  took  this  bill  under  circumstances  of  suspicion, 
merely  because  there  is  the  name  of  a  good  acceptor  on  it,  I  think  he  is  not 
entitled  to  recover.  I  certainly  cannot  agree  with  the  doctrine  laid  down  in 
the  case  of  Lawson  v.  fFeston,  I  also  think  that  the  jury  are  the  proper  tri- 
bunal to  consider  whether  the  party  acted  with  fair  caution  or  not ;  and  I  think 
that  in  this  case  they  have  came  to  a  proper  conclusion. 

Rule  discharged. 
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See  ante,  p.  194.  The  rule  nisi  for  a  new  trial  in  this  case  came  on  to  be 
argued. 

Scarlett  showed  cause.  If  a  person  sells  goods  for  a  particular  purpose,  at 
a  known  price,  the  Law  raises  an  impHed  warranty  that  the  goods  shall  be 
reasonably  fit  for  that  purpose ;  and,  in  fact,  the  copper  sold  by  the  defendants 
to  the  plaintiffs  was  wholly  unfit  for  sheathing.  Mr.Gumey  argued  that  his 
clients  were  only  merchants,  and  sold  what  they  bought;  but  I  contend,  that 
if  they  sold  an  article  as  sheathing  copper,  which  was  not  so,  they  must  be  lia- 
ble in  damages :  for  every  party  selling  goods  by  a  particular  description, 
impliedly  warrants  them  to  be  of  that  description.  If  a  man  buys  as  a  coach 
horse  a  horse  that  is  not  so,  and  sells  it  again  as  a  coach  horse,  would  it  be  any 
defence  to  him  to  say,  I  bought  it  as  a  coach  horse ;  and,  because  I  so  bought 
it,  you  have  no  remedy  against  me  ?  And  he  cited  the  cases  of  Laing  v.  /U* 
geon,  6  Taunt.  108:  and  (Gardner  v.  Gray,  4  Camp.  144. 

t/.  Z.  Adolphus,  on  the  same  side,  was  stopped  by  the  Court,  who  called  on 

Gurney,  in  support  of  the  rule:  who  cited  Stuart  v.  IVUkins,  Doug.  18; 
and  Parkinson  v.  Lee,  2  East,  314 ;  and  argued,  that  every  sheet  of  the  copper 
was  stamped  with  the  words, '« The  Mines  Royal  Copper  Company,**  which 
told  every  buyer  from  what  place  the  copper  came ;  and  if  the  plaintiffs  wished 
to  have  a  security  that  the  copper  should  Last  a  certain  number  of  voyages,  tbej 
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mif^t  have  had  an  express  warranty  for  that  purpose.     It  appeared  that  the 
*4921  ^PP^'^  ^^  question  was  a  part  of  a  much  larger  ^quantity,  and  that  there 
^  had  been  no  complaint  of  any  part  of  the  residue  of  it. 
Campbell,  on  the  same  side.     The  declaration  avers,  that  the  copper  should 
be  of  a  sound,  merchantable,  and  serviceable  quality.     Now,  how  is  this  sup- 
ported ?    The  copper  in  question  was  at  no  time  described  as  possessing  these 
qualities,  and  there  was  no  express  warranty  of  any  kind.     Therefore,  the 
warranty  (if  any)  was  implied.     The  defendants  have  a  warehouse  at  which 
they  sell  their  goods ;  the  plaintiffs  come  there,  and  order  goods,  having  an 
opportunity  to  inspect  them;  and,  no  fraud  being  alleged,  the  question  is, 
\rhether  the  vendors  gave  an  implied  warranty  against  latent  defects  ?     The 
rule  has  always  been  caveat  emptor.     Mr.  Scarlett  has  relied  on  the  case  of 
Ltdng  r.  Hdgeon;  but  that  case  is  distinguishable  from  the  present ;  as  in  that 
case  there  was  no  opportunity  of  inspecting  the  goods :   and  in  no  case  has  it 
e?er  been  decided,  that  a  defendant  was  liable,  where' there  had  been  an  oppor- 
tunity of  inspecting  the  goods. 

Batley,  J.  In  the  present  case  there  was  a  fixed  price ;  and  I  would  ask 
what  opportunity  the  plaintifis  had  of  inspecting  the  goods  ? 

Conceit.  The  shipwright  who  put  on  the  copper  was  the  agent  of  th« 
plaintifis ;  and  he  made  no  objection. 

Abbott,  C.  J.  But,  at  the  trial,  the  shipwright  stated  that  it  was  no  part  of 
his  business  to  examine  the  copper. 

CampbeU.  This  being  a  latent  defect,  of  which  both  parties  were  equally 
ignorant,  the  purchasers  should  have  guarded  themselves  by  an  express  war- 
ranty that  the  copper  was  good  for  a  particular  purpose;  and  there  is 
*4931  *°^  implied  warranty  against  latent  defects,  where  there  is  no  fraud. 

^  LmxEDALB,  J.  In  die  case  of  Chandeler  v.  LopuSj  Cro.  Jac.  4,  the 
Court  held,  that  where  a  jeweller  sold  a  stone,  which  he  affirmed  to  be  a  bezars 
etone,  which,  in  fact,  was  not  so,  yet  no  action  could  be  maintained  against 
him,  because  he  did  not  warrant  it  to  be  a  bezars  stone.  But  that  case  goes 
much  too  far. 

CampbeiL  In  the  case  of  Bridge  v.  Wain,  1  Stark.  504,  Lord  EUenbo- 
nmgh  says,  that  to  satisfy  an  allegation  that  the  goods  were  warranted  to  be  of 
any  particular  quality,  proof  must  be  given  of  such  warranty. 

Abbott,  C.  J.  My  opinion  at  the  trial  was,  that  the  defendants  having  sold 
this  as  **  sheathing  copper,"  they  must  be  taken  impliedly  to  warrant  it  fit  for 
that  purpose.  But  whether  the  declaration  on  this  case  is  supported  by  the 
evidence,  requires  further  consideration.  We  therefore  think  it  better  that  this 
case  should  be  argued  again  by  one  gendeman  on  each  side ;  and  that  that  point, 
as  well  as  my  direction,  may  be  considered,  as  at  the  trial  I  took  a  narrower 
view  of  the  case  than  now. 

lo  1  Inst.  102  a,  Lord  Coke  says,  "  Note,  that  b^  the  civil  law  every  man  is  bound  to 
warrant  the  thing  that  be  selleth  or  conveveth,  albeit,  there  be  no  ezpreae  warranty ;  but 
the  common  law  bindeth  him  not,  unless  there  be  a  warranty  either  in  deed  or  in  law,  for, 
sa«eot  emptor." 

The  case  of  Hem  v.  Nidkoh,  1  Salk.  289,  was  an  action  on  the  case  against  the 
defendant,  a  merchant,  for  selling  to  the  plaintiff  a  quantity  of  silk  of  a  particular  sort, 
whereas  it  was  silk  not  of  that  sort.  There  was  no  deceit  in  the  defendant,  but  in  his 
factor  abroad ;  and  the  Court  held  the  merchant  civilly  responsible  for  the  deceit  of  his 
factor.  The  case  of  Stuart  v.  WilkinSt  Dongl.  18,  merely  decides,  that  for  the  breach  of 
an  express  warranty,  the  plaintiff  may  declare  in  aBBump»U.  The  case  of  Parkinson  v.  Lee, 
2  East,  314,  decides,  that  if  a  person  buys  a  commodity,  (in  that  case  hops,)  the  law  does 
not  raise  an  implied  warranty  that  the  commodity  should  he  of  merchantable  quality, 
*4<ui  ibongh  the  fall  merchantable  price  was  given :  and,  therefore,  *if  by  the  fraud  of 
*^^  the  grower  of  the  hops  there  was  a  latent  defect  in  them,  by  which,  unknown  to  the 
defendant,  they  were  rendered  unmerchantable,  no  action  was  maintainable  against  the 
defendant :  and  Groee,  J.,  said,  "  The  mode  of  dealing  is,  that  the  plaintiff  buys  hops  from 
the  defendant,  whom  he  knows  is  not  the  grower.  If  he  doubts  the  goodness,  or  cioes  not 
eboose  to  inear  any  risk  of  a  latent  defect,  he  may  refuse  to  purchase  without  a  warranty. 
If  an  ezpreas  warranty  be  given,  the  seller  will  be  liable  for  any  latent  defect,  according  to 
the  old  law  concemiog  warranties." 
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In  the  caae  of  Laing  ▼.  Fidgean,  6  Taant,  108,  where  the  deiendant  was  to  sapply  t 
quantity  of  saddles,  the  Court  neldr  that,  on  every  contract  for  the  supply  of  manufacinred 
goods-,  there  is  an  implied  term  that  the  ^oods  shall  be  of  merchantable  quality.  Ii  how* 
ever  appeared  that  the  goods  delivered  did  not  correspond  with  the  sample ;  but  that  cir* 
cumstance  was  not  observed  on  by  the  Court  in  giving  judgment. 

In  Gardner  v.  Gray,  4  Camp.  144,  the  plaintiff  had  bought  twelve  bags  of  "  waste  filk;" 
and  when  they  were  delivered,  they  were  of  so  inferior  a  quality  as  not  to  be  saleable  u 
waste  silk  :  and  Lord  EHtnhorough  held,  that  the  purchaser  had  a  right  to  expect  a  sales* 
ble  article,  answering  the  description  in  the  contract;  and  that,  without  any  part icuiaz 
warranty,  it  is  an  implied  term  in  every  such  contract.  *'  Where  there  is  no  opporiuoity 
of  inspecting  the  commodity,  the  rule  of  caveat  emptor  does  not  apply.  He  cannot,  without 
s  warranty,  insist  that  it  shall  be  of  any  particular  quality  or  fineness;  but  the  inieniioa 
of  both  parties  must  be  tsken  to  be»  that  it  shall  be  saleable  in  the  market  under  tlis 
denomination  mentioned  in  the  contract.'' 

In  Bridge  v.  Wain,  1  Stark.  504,  Lord  Ellenhoraugh  ruled,  that  if  goods  were  soldbj 
the  name  of  "scarlet  cuttings,"  and  to  described  in  the  invoice,  an  undertaking  that  they 
were  so  must  be  inferred ;  but  to  satisfy  an  allegation  that  they  were  warranted  to  be  of 
any  particular  quality,  proof  must  be  given  of  such  a  warranty  :  however,  **a  warranty  is 
implied  that  they  were  that  for  which  they  were  told.** 

in  addition  to  these  cases,  there  is  ihe  case  of  Shepherd  v.  Kain,  5  B.  &  A.  240.  There, 
a  ship  had  been  sold,  which  was  described  in  the  advertisement  for  the  sale  "  as  a  copper* 
fastened  vessel,*'  but  the  advertisement  also  stated,  *'  the  vessel,  with  her  stores,  as  she 
now  lies,  to  be  taken  with  all  faults,  without  allowance  for  any  defects  whatsoever."  The 
ship  was  not,  in  fact,  a  copper-fastened  vessel ;  snd  it  appeared  that  the  plaintiff,  before 
he  bought  her,  had  a  full  opportunity  to  examine  her  situation.  But  the  Court  held,  that 
the  action  well  lay,  and  that  the  meaning  of  the  advertisement  must  be,  that  the  sellec 
would  not  be  resjponsible  for  any  faults  a  copper- fastened  ship  might  have ;  and  that  the 
terms  **  with  all  faults"  must  mean  with  all  faults  which  it  may  have  consistently  with 
being  the  thing  described. 
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See  antif  p.  309.     This  case  came  on  to  be  ai^ed  before  the  Judges  (who 
sat  in  pursuance  of  the  King's  wairant  for  that  purpose)  after  Trinity  term. 

Wk^iely  showed  cause.  By  the  statute  55  Geo,  3»  c.  194,  8,  9,  it  is  enacted, 
that  the  Court  of  Examiners  of  the  Apothecaries'  CoiapaDy,  or  the  major  part 
of  them,  shall  examine  all  persons  desirous  of  practising  as  apothecaries,  aod 
grant  them  certifleates  of  their  having  duly  passed  such  examination.  Sectioa 
14  of  the  same  statute  enacts,  that,  after  Uie  1st  day  of  August^  1815,  no  pe^ 
son  who  was  not  in  practice  before,  shall  practise  as  an  apothecary,  unless  he 
has  passed  his  examination,  and  has  received  his  certificate :  and  ».  21  enactB, 
*'  That  no  apothecary  shall  be  allowed  to  recover  any  charges  claimed  by  him 
in  any  Court  of  Law,  unless  such  apothecary  ihaU  prove  on  the  trial  that  he 
was  in  practice  as  an  apothecary  prior  to,  or  on  the  said  1st  day  o(  Auguttt 
1815;  or,  that  he  has  obtained  his  certificate,  to  practise  as  an  apothecaryi 
from  the  said  Master,  Wardens,  and  Society  of  Apothecaries,  as  aforesaid/' 
No  part  of  the  act  requires  the  certificate  to  be  signed  by  the  Court  of  Exami- 
ners ;  they  are  to  grant  the  certificate :  and  if  reasonable  evidence  is  adduced 
that  the  certificate  was  granted  by  them,  it  would  be  sufficient.  The  certificate 
would  have  been  good  if  they  had  not  signed  it;  and  it  would  be  very  hard  to 
east  on  the  plaintiff  the  onus  of  proving  the  handwriting  of  several  persons 
whose  names  were  unnecessarily  signed  to  the  certificate.  If  the  certificate 
were  not  genuine,  the  party  must  be  guilty  of  a  gross  fraud,  which  the  Court 
will  not  presume.  And  this  case  is  distinguishable  from  the  case  of  r^Aoa 
Moieea  v.  Thornton,  8  T.  R.  ♦303.t      There  the  plaintiff  could  not  *- 

t  The  case  of  jtfoteea  ▼.  Thfmi&n,  8  T.  R.  303,  was  an  action  for  words,  the  defendant 
having  called  the  plaintiff  a  quack ;  and  in  the  declaration  it  was  averred,  that  the  plaintiff 
was  a  phyaician,  and  had  duly  taken  the  degree  of  a  Doctor  of  Physic.  To  prove  this,  ■ 
diploma,  purporting  to  be  granted  by  the  University  of  Si*  Andrew*;  in  SetUmmd,  was 
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prove  the  setl  of  the  University  of  St.  Andrew* b^  and  could  not  prove  that  the 
diploma  granted  to  the  plaintiiTwas  genuine. 

Taunton^  in  support  of  the  rule.  The  certificate,  to  be  good  and  valid,  must 
be  granted  by  a  majority  of  the  Court  of  Examiners:  and,  to  show  this,  the 
plaintiff  must  prove  that  the  names  attached  to  it  were  the  genuine  signatures 
of  the  major  part  of  the  Court  of  Examiners,  which  he  has  not  done.  The 
case  of  Moites  v.  Thornton^  was  stronger  than  the  present;  as  there  a  witness 
Dfoved  that  he  had  seen  the  proper  officers  sign  a  certificate  that  such  a  diploma 
had  been  granted,  and  yet  that  was  held  to  be  not  sufficient. 

Batlit,  J.     That  certificate  was  not  the  diploma,  and  the  diploma  itself 
was  not  sufficiently  authenticated. 
Taunion^     No  more  is  this  certificate,  my  Lord, 
[Abbott,  C.  J.,  was  absent] 
M971       *Batley,  J.,  (after  alluding  to  the  terms  of  the  act  of  Parliament)— 
-<  I  am  of  opinion,  that,  putting  a  fair  and  reasonable  construction  on  the 
dauses  of  this  act  of  Parliament,  it  was  not  incumbent  on  the  plaintifl*  to  prove 
the  handwriting  of  all  the  signatures  to  the  certificate,  but  only  to  show  Uiat  it 
was  the  genuine  certificate  of  the  Court  of  Examiners,  and  issued  by  them ; 
and  of  those  iacis  I  think  sufficient  evidence  was  given  at  the  trial. 
HoLKOTD  and  LrrTLEDiiLE,  Js.,  concurred.  Rule  discharged. 

For  the  report  of  the  argsment  in  this  case  I  am  indebted  to  the  kindness  of  a  friend ; 
•a,  at  the  time  this  case  was  under  the  consideration  of  the  Court,  I  was  attending  at  the 
Old  Bailey,  to  conduct  the  prosecution  in  the  case  of  Captain  M*l)onagh, 
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JONES  et  al.  v.  CARRINGTON,  Clerk. 

On  the  trial  of  a  modut,  the  receipts  of  a  lessee  of  a  deceased  vicar  are  evidence ;  and  if  a 
witness  proves  that  her  father  and  brother  were  tenants  of  the  tithes  for  above  fortf 
years,  that  is  sufficient  to  let  in  their  receipts,  without  proving  a  lease  to  them. 

If  a  fliotfKv  is  laid,  in  an  issue  directed  out  of  the  Court  of  Chancery,  to  extend  over  the 
whole  of  a  parish,  and  the  jury  so  find,  the  Court  of  Equity  will  not  send  the  case  down 
to  a  new  trial,  because  it  appeared  at  the  former  trial  that  a  hamlet,  in  the  tithes  of 
which  neither  plaintiffs  nor  ciefendant  claimed  any  interest,  was  a  part  of  that,  parish, 
and  was  not  covered  by  the  modut. 

If,  at  the  trial,  an  interested  witness,  who  produced  old  documents,  was  allowed  to  give 
evidence  of  the  place  from  which  he  brought  them,  thereby  tending  to  establish  tneir 
authenticity,  though  he  ought  not  to  have  been  permitted  to  give  such  evidence,  yet  a 
Court  of  Eiqaity  will  not  send  the  case  to  a  new  trial,  if  there  was  evidence  enough  to 
support  the  verdict,  exclusive  of  the  documents  he  produced. 


produced ;  and  a  witness  proved,  that  he  went  into  Scotland,  and  was  told  at  that  Uni- 
versity, by  the  Rector  and  rrofessors,  whom  he  attended  at  the  public  library,  where  they 
were  assembled  in  their  official  capacities,  that  the  diploma  was  granted  by  that  Univer- 
sity, and  that  the  seal  to  it  was  the  seal  of  the  University ;  and  the  witness  also  saw  the 
Profeesort  sign  a  certificate,  (which  they  gave  him,  and  which  was  produced  at  the  trial,) 
which  stateil,  that  the  University  had  granted  such  a  diploma  to  the  plaintiff.  Lord  JTeit- 
1f»s,  at  the  trial,  held,  that  this  was  not  sufficient  to  authenticate  the  diploma ;  and  the 
Court  above  confirmed  that  decision,  and  observed,  that  the  plaintiff  ouffnt  to  have  given 
some  evidence  that  the  seal  affixed  to  the  diploma  was  the  seal  of  the  University  of  St, 
itadrtw's. 
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was  a  correct  one,  and  as  the  point  raised  was  a  surprise  on  &6  pl^ntifi,  and 
calculated  to  defeat  the  justice  of  the  casCi  he  should  refuse  the  motion,  with 
costs 


COURT    OF  KING'S  BENCH. 

BEFORE  ABBOTT,  0.  J.,  BAYLEY,  HOLROYD,  AND  LTTTLEDALE,  J& 

In  Banc. 


MONTAGUE  v.  ESPINASSE,  Esq. 

i  hBsbftnd  18  not  liable  for  goods  supplied  to  bis  wife  while  she  is  liTine  with  him,  UDleas 
such  goods  are  supplied  under  his  authority  or  by  his  assent;  and  a  plaintiff,  to  support 
an  action  against  toe  husband,  must  give  some  proof  of  assent  on  the  part  of  the  husband. 
If  a  husband  put  away  his  wife  without  reasonable  cause,  he  is  bound  to  pay  debts  sae 
ma7  contract  for  necessaries;  and  if  she  is  living  with  him,  and  he  will  not  supplYber 
with  necessaries,  though  her  proper  remedy  is  in  the  Spiritual  Court,  yet  it  miffot  be 
held,  that  the  husband  was  liable  for  the  amount  of  necessaries  supplied  to  her.  Bnt  if 
she  is  supplied  with  necessaries  by  her  husband,  he  is  not  liable  on  any  contract  made 
by  her,  even  for  neceasaries,  unless  there  be  evidence  that  she  was  authorized  by  him, 
ftod  acted  with  his  assent. 

See  tmie,  p.  356.    The  rule  mn  granted  in  this  case  now  came  on  to  be 
argued. 

Piatt  showed  cause ;  and  contended,  that  the  case  had  been  properly  left  to 
the  jury,  who  could  not  be  said  to  have  come  to  a  wrong  conclusion.  It  was 
left  to  the  jury  to  say,  whether  these  goods  were  supplied  to  Mrs.  Etpvuutt 
with  the  assent  of  her  husband,  who  was  eminent  in  his  profession,  and  hviog 
in  a  handsome  house ;  and  the  plaintiff  had  a  right  to  presume  he  was  living 
according  to  his  means  ;  and  if  husband  and  wife  are  ^living  together,  r»5Q3 
and  the  goods  supplied  are  suitable  to  their  degree,  the  assent  of  the  *- 
husband  may  be  presumed.  It  was  said  that  there  was  no  proof  that  Mrs. 
Espinadse  ever  wore  any  of  these  articles.  But  the  question,  whetlier  they 
were  suitable  to  her  degree,  was  left  to  the  jury,  and  they  have  found  their 
verdict  on  that  question :  and  ought  the  plaintiff  to  be  called  upon  to  prove  that 
the  defendant  saw  the  goods  worn  by  his  wife,  as  that  would  be  a  fact  only 
known  in  the  family  ?    And  he  cited  Morton  v.  Witkens^  Skinn.  348.t    Ia 

t  The  case  of  Morton,  ▼.  Withen*,  Skinn.  348,  in  which  a  Serjeant  at  Law  was  the 
defendant,  was  an  action  to  recover  the  price  of  a  quantity  of  silver  fringe  and  lace,  sop* 
plied  to  the  defendant's  wife  for  a  petticoat  and  side-saddle,  and  were  of  the  value  of  94/. 
The  defence  was,  that  the  defendant  and  his  wife  had  had  a  dispute,  and  that  she  htd 
said,  that  she  would  incur  debts  with  a  view  to  ruin  him.  Trt^y,  C.  J.,  left  it  to  the 
jury  to  say,  whether  the  plaintiff  was  privy  to  the  wife's  design  to  ruin  her  husbaml ;  and 
if  not,  whether  the  ffoods  were  suitable  to  the  quality  of  the  wife ;  for,  if  they  were,  the 
plaintiff  was  entitled  to  recover.  In  the  case  oi  Ethtrineton'v.Parrott^  2  I«d.  Raym. 
1006,  Lord  Holt  says,  "  If  a  husband  turns  away  his  wife,  ne  gives  her  credit  wherever 
ahe  goes,  and  must  pay  for  necessaries  for  her ;  but  if  she  runs  away  from  him,  he  shall 
not  be  liable  to  any  of  her  contracts;  for  it  is  the  cohabitation  that  is  an  evidence  of  the 
husband's  assent  to  contracts  made  by  his  wife  for  necessaries:  but  if  the  husband  hns 
aolemnly  declared  his  dissent  that  ahe  shall  not  be  trusted,  any  person  that  has  notice  oi 
this  dissent,  trusts  her  at  his  peril  after :  for  the  husband  is  only  liable  upon  acccuni  of 
his  own  assent  to  the  contracts  of  his  wife ;  of  which  assent,  cohabitation  causes  a  pre- 
BOmptioa ;  and  when  he  has  declared  the  contrary,  there  is  no  longer  room  for  sock 
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^5041  ^  ^'^'^^  ^^  ^^  ^^  'appear  &at  (he  defendant  ever  saw  tfie  goods  worn. 
•>  There  is  not  the  sHghtcat  evidence  to  show  that  the  plaintilrknew  that 
the  defendant  disapprored  of  the  suppljring  of  the  goods ;  and  the  Court  will 
never  order  a  nonsuit  to  be  entered,  unless  they  see  that  no  verdict  for  the  plain*  - 
tiff  eoold  be  given. 

ScarUlt,  contra.  The  cited  case  appears  to  have  gone  a  good  deal  on  the 
groond  of  the  defendant  being  a  Serjeant  at  Law,  which  is  not  so  here :  but  I 
take  &e  law  to  be,  that  a  wife  may  charge  her  husband  for  necessaries,  but 
not  for  articles  of  jewellery,  unless  he  assents,  which  assent  may  be  presumed, 
from  his  seeing  her  wear  them  or  the  like.  Now  the  evidence  is,  that  none 
of  the  family  ever  saw  any  one  of  these  articles ;  and  that  the  plaintiff  always 
vished  to  avoid  communicating  with  the  defendant ;  and  the  plaintiff  mnsi 
know,  that,  as  a  special  pleader,  the  defendant  ought  not,  and  could  not,  fit  out 
his  wife  with  jewels  at  this  most  extravagant  rate ;  and,  therefore,  he  trusted 
her  in  confidence  of  her  own  means. 

Batlbt,  J.     I  am  of  opinion,  that  in  this  ease  a  nonsuit  must  be  entered,  as 
there  was  no  evidence  to  charge  the  defendant.     If  a  man  put  away  his  wife 
without  reasonable  cause,  he  is  bound  to  pay  such  debts  as  she  may  contract 
for  necessaries  only ;  or  if  she  is  living  with  him,  and  he  will  not  supply  her 
vith  necessaries,  though  her  remedy  is  properly  in  the  Spiritual  Court,  yet,  it 
night  be  held,  that  her  husband  was  liable  for  necessaries  supplied  to  her :  but 
if  she  is  living  with  her  husband,  and  is  supplied  by  him,  he  is  not  bound  by 
any  contract  made  by  her  even  for  necessaries,  unless  there  be  evidence  that 
«he  was  authorized  by  him,  and  acted  with  his  assent.    It  appeared  in  this  case, 
that  the  defendant  was  working  hard  at  his  profession,  as  a  special  pleader,  and 
lid  not  keep  a  man  servant,  and  was  living  in  a  ready-furnished  house.    Now, 
*5051  ^^^^  ^^  ^^  supposed  for  a  moment,  that  he  could  ^authorize  his  wife  to 
^  spend  upwards  of  80/.  in  jewellery,  in  about  six  weeks?  if  the  defend- 
ant had  looked  at  their  house,  he  must  have  seen  that  the  furniture  did  not  at 
all  correspond  with  the  jewels  he  was  selling.     It  is  the  duty  of  every  trades- 
inanv  when  he  trusts  a  lady  with  jewels  to  this  amount,  and  unsuitable  to  her 
d^^ree,  to  ask  her  husband  whether  he  has  given  her  any  authority  to  order 
them ;  he  might  very  easily  say — **  It  is  the  rule  of  our  house,  before  we 
execute  an  order  to  this  amount,  to  refer  to  the  lady's  husband  on  the  subject;** 
and  it  is  his  .bounden  duty  to  do  so.     In  the  case  of  Etherington  v.  Parrott,  2 
lid.  Ray.  1006,  Lord  HoU  distinctly  says,  that  a  wife,  living  with'  her  husband, 
cannot  charge  her  husband  by  any  contracts  she  makes,  unless  by  his  assent; 
2od  that  rule  has  been  acted  upon  ever  since.     I  am  clearly  of  opinion,  that, 
in  this  case,  there  was  no  evidence  to  go  to  the  jury  of  any  assent  on  the  part 
of  the  husband,  and  that,  therefore,  a  nonsuit  must  be  entered. 

HoLROTD,  J.  I  am  clearly  of  opinion,  that  a  husband  can  only  be  liable 
eren  for  necessaries  furnished  to  his  wife,  when  the  wife  is  not  supplied  by 
hiffl ;  and,  therefore,  if  a  tradesman  supplies  her,  without  first  ascertaining  that 
•he  is  not  supplied  by  her  husband,  or  that  she  has  authority  from  her  husband, 
such  tradesman  supplies  the  goods  at  his  own  risk.  If  she  is  supplied  with 
necessaries  by  her  husband,  a  tradesman  can  only  recover  for  such  goods  as  he 
iupplied  to  her  with  her  husband's  assent ;  and,  that  the  husband  did  assent, 
nust  be  proved  on  the  part  of  the  plaintiff  in  every  action  founded  on  such  a 
npply  cf  goods.     And  to  charge  the  husband,  it  is  not  enough  that  the  wife 

presomption.  For  the  wife  has  no  power  originally  to  charge  her  hasband,  but  is  abso* 
attlf  mnier  his  power  and  goTeminent,  and  mast  be  content  with  what  he  provides ;  and^ 
if  he  does  not  provide  necessaries,  her  remedv  is  in  the  Spiritual  Court.  But  here  were 
iufficieni  necessaries  provided,  and  also  the  husband  had  forbid  anv  trusting  her.  And 
Botice  to  the  defendant's  servant,  usually  employed  by  him  in  his  trade,  was  a  good  notice 
to  his  master,  the  plaintiff,  and  he  cannot  charge  the  defendant."  And  his  Lordship 
tf:erwards  added,  "If  a  wife  takes  up  silks,  and  pawns  them  before  they  are  made  intw 
ciothes,  the  husband  shall  not  be  liable  for  the  silks,  because  they  never  came  to  his  use 
«Mifra,  if  they  were  made  into  clothes  and  worn  by  the  wife,  and  then  pawned  by  her/ 
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fhonld  have  asserted,  that  she  had  her  hushand's  authority;  for*  if  a  were,  a 
wife  might  go  to  many  tradesmen^  and  pretend  that  she  had  her  husband's 
authority  for  the  orders  she  gave,  and  any  man  might  be  utteriy  ruined  in  a 
few  days  by  the  imprudence  of  his  wife. 


*LrrTLBDALE,  J.     The  rule  is,  that  a  husband  cannot  be  chaiged  on 


[•506 


contracts  made  by  his  wife,  unless  his  assent  can  be  shown.     In  this 
case  there  was  clearly  no  express  assent;  and  the  question  therefore  is,  can 
any  assent  be  implied  from  the  circumstances  of  this  case  ?     In  Com.  Dig.  tit 
Jfaron  it  Feme  (Q,)  (where  the  authorities  are  collected  on  this  subject,)  it  is 
laid  down,  that  if  a  wife  buy  necessary  apparel  for  herself,  the  assent  of  the 
husband  shall  generally  be  intended ;  but  these  goods  were  not  articles  of 
apparel,  but  of  ornament,  and  that  of  a  most  expensive  kind.     It  was  also  con- 
tended, that  these  articles  were  suitable  to  the  state  and  degree  of  the  defendant; 
but  they  clearly  were  not  wanted  for  the  wife  of  a  person  in  his  profession  and 
station  in  life,  and  were,  in  fact,  never  worn :  and  if  a  tradesman  soppUes 
goods  to  a  wife,  without  previously  having  the  assent  of  her  husband,  he  does 
so  at  his  own  risk ;  and  I  certainly  think,  there  was,  in  this  case,  no  evidence 
of  any  assent  on  the  part  of  Mr.  Espinasse. 

Abbott,  C.  J.  I  quite  agree  with  the  opinions  delivered  by  my  learned 
Brothers ;  and  I  sincerely  hope,  that  our  decision  will  introduce  more  care  into 
the  dealings  of  parties  than  at  present  there  appears  to  be.  Our  decision  will 
be  sometimes  beneficial  to  husbands,  to  fathers,  and  to  friends ;  but  it  wiU  be 
most  oflen  beneficial  to  those  persons  who  have  goods  to  sell ;  as  it  will  mal^e 
them  more  cautious  of  letting  their  goods  go  out  of  their  hands,  withoat 
knowing  who  is  to  pay  for  them :  and  the  experience  of  Courts  of  Justice 
shows  us,  that  persons,  very  frequently  indeed,  have  sold  their  goods,  without 
the  slightest  chance  of  ever  getting  paid  the  price  of  them. 

Rule  absolute  for  entering  a  nonsuit 


•PARKINS  et  al.  v.  MORAVIA.  pSOT 

See  antt^  p.  876.    The  questions  raised  in  this  cause  were,  by  consent, 
turned  into  a  special  case. 


AUSTIN,  Esq.,  v.  WARD. 

See  anie^  p.  370.  The  rule  nisi  for  a  new  trial  in  this  case  now  came  on 
to  be  argued.  The  only  point  made,  was,  whether  the  acts  of  bankniptey 
were  or  were  not  concerted  ?  The  point  ruled  by  the  Lord  Chief  Justice  at 
the  trial,  was  acquiesced  in  by  both  sides. 

The  court  granted  a  new  trial,  on  payment  of  costs. 
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JOSEPHS  V.  PEBRER. 


A  nla  of  iharei  in  the  Equitable  Loan  Bank  Company  \b  void. 

firerj  company  aaauming  to  act  as  a  body  corporate,  without  the  authority  of  an  act  of 
Firliameot,  or  the  King's  charter ;  or  having  a  great  nuQ|i>er  of  shares  generaltif  trAUB' 
fertble,  is  an  illegal  company;  and  though  persons  uMiy,  before  obtaining  either  the 
tonction  of  an  act  of  Parliament  or  the  King's  charter,  ligal^  Associate  themselves  for 
the  parpose  of  endeavoring  to  obtain  such  an  act  of  Parliament,  yet,  if  they  issue  out  a 
aaober  of  such  shares,  the  sale  of  them  is  illegal :  and  if  a  defendant  has  directed  the 
plaintiff  to  buy  such  shares  for  him,  and  he  does  so,  the  plaintifT  cannot  maintain  any 
action  to  recover  the  money  he  has  so  expended,  as  he  was  dealing  in  shares  in  an 
iilegal  company. 

See  ante,  p.  341.  The  rule  niai  in  this  case  for  a  nonsuit,  or  a  new  trial, 
now  came  on  to  be  aigued. 

Marry att  showed  cause.  It  was  objected  at  the  trial,  that  this  was  an 
iU^  company  within  the  statute  6  Geo.  1,  c.  18. 

*5081  *Batlby,  J.  Is  this  a  company  by  act  of  Parliament  or  by  charter? 
-^  Marryatt.  Neither,  my  Lord.  But  we  are  not  seeking  to  set  up  a 
eontraet  for  shares  in  it,  but  merely  to  recover  back  money  laid  out  by  us  in 
the  purchase  of  shares  by  order  of  the  defendant.  The  case  of  The  Birming' 
ham  MUl  Company  shows,  that  if  a  company  does  not  tend  to  the  common 
giievauce  of  the  King's  subjects,  it  is  not  an  illegal  company. 

Batlbt,  J.  The  Court  thought,  in  that  case,  that  the  shares  were  not 
^nerally  transferable,  the  holding  of  them  being  virtually  restricted  to  persons 
fivinr  in  the  neighborhood  of  Birmingham, 

Marry  ait.  Lord  ElUnboroughy  in  the  early  part  of  his  judgment  in  that 
case,  says,  that  only  companies  which  are  dangerous  and  mischievous  are 
meaot;  and  it  does  not  appear,  in  the  present  case,  that  this  was  a  mischievous 
and  illegal  company.  I  submit,  that  die  plaintiff  would  be  entided  to  recover, 
unless  the  plaintiff  had  laid  out  the  money  in  the  purchase  of  something  made 
oat  to  be  clearly  illegal,  because  the  plaintiff  seeks  to  recover  money  laid  out 
by  him  at  the  defendant's  own  request;  for  the  defendant  directed  the  plaintiff 
to  buy  these  shares,  such  as  they  were,  and  now  the  defendant  will  not  repay 
him  the  money  he  paid  for  them.  Now,  even  if  these  were  shares  in  an 
flle^  company,  I  should  submit,  that,  as  the  defendant  himself  directed  the 

C chase  of  them,  he  would  still  be  liable  to  repay  the  plaintiff  the  amount  he 
expended  for  him.  This  was  the  point  for  a  nonsuit.  The  first  point, 
OQ  which  the  new  trial  was  applied  for,  was,  that  the  bought  note  sent  by  the 
I^intiff  to  the  defendant  ought  to  have  been  stamped.  1  contend,  that  it  did 
not  require  any  stamp ;  for  this  action  was  not  brought  on  the  contract;  and, 
*5091  ^^^^1^*  ^^^  ^ts  was  not  a  minute  *or  memorandum  of  a  contract 
-'  within  the  meaning  of  the  stamp  act;  but  was  merely  an  intimation  Jby 
the  agent  to  his  principal  of  what  he  had  done. 

Batley,  J.  This  note  did  not  contain  the  contract  between  the  parties,  nor 
was  it  to  be  binding  on  either  party,  nor  intended  to  be  evidence  of  the 
contract 

Marryail  then  contended,  on  the  question  that  the  shares  had  been  delivered 
too  late,  that,  as  they  were  bought  **for  the  coming  out"  of  the  loan,  the  coming 
out  must  be  taken  to  consist  of  many  days;  as  so  large  a  number  of  shares 
could  not  all  be  issued  in  one  day,  the  number  of  shares  in  this  loan  being 
forty  thousand. 

Abbott,  C.  J.  Must  not  all  the  shares  come  out  on  one  day  ?  If  it  were 
otherwise,  one  person  might  sell  his  shares  before  another  had  got  his. 

Aidrews^  on  the  same  side.  I  submit,  that  the  defendant,  to  succeed  in  this 
case,  must  have  given  distinct  evidence  that  this  company  was  illegal  withm 
the  statute  6  Oeo.  1.  Now,  that  he  certainly  has  not  done.  This  company 
H  called  ^The  Equitable  Loan  Bank  Company,"  and,  from  its  name,  it  is  to 
bi  presumed  to  be  what  the  law  would  encourage. 

z2 
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Abbott,  C.  J.  But  the  company  professes  to  have  a  capital  of  two  millionB, 
when,  in  fact,  there  was  no  such  capital,  and  when  a  one-pound  deposit  was 
all  it  possessed. 

Gurnetft  in  support  of  the  ruk.  At  the  trial,  we  were  not  left  in  the  dark 
■s  to  what  the  company  vas ;  for  it  was  stated  by  the  pbintiiTs  Counsel  to  be 
tiie  most  benevolent  coiiipaay  on  earth,  for  the  company  were  to  lend  money  at 
die  moderate  rate  of  eiglit  per  cent,,  whereas  the  ^pawnbrokers  charged  r^i  a 
twenty.  Now,  as  to  the  illegality  of  the  company.  They  profess  to  '- 
have  a  capital  of  two  millions,  whereas  they  have  only  forty  thousand  pounds; 
and  besides  this,  they  have  small  shares  to  the  number  of  forty  thousand,  all 
transferable  to  any  one  who  chooses  to  buy  them.  This  is  quite  enough  to 
show,  that  this  is  one  of  those  dreadful  speculations  which  inflicted  so  mat  an 
injury  in  this  country  about  a  century  ago,  and  which,  if  not  checked,  woald 
do  a  similar  injury  now.  If  any  company  ever  fell  within  the  purview  of  the 
act  of  Parliament,  this  is  it.  Another  verv  important  circumstance  is,  that  these 
shares  were  at  the  time  non-existent,  ana,  therefore,  the  money  was  laid  out  in 
the  purchase  of  what  was  really  nothing.  [He  was  then  stopped  by  the  Court, 
as  was  CAt'/ly,  who  was  to  have  argued  on  the  same  side.] 

Abbott,  C.  J.     I  am  clearly  of  opinion,  that  in  this  case  a  nonsuit  must  be 
entered.     From  the  evidence  it  appears,  that  a  number  of  persons  associated 
themselves  together  to  form  a  large  company,  called  **  The  Equitable  Loan 
Bank  Company."    On  the  evidence,  the  object  of  this  company  did  not  rery 
distinctly  appear ;  but  it  was  admitted,  on  both  sides,  to  be  a  company  for  the 
lending  of  money  at  a  rate  of  interest  higher  than  is  allowed  by  law  to  be  taken 
by  any,  except  persons  subject  to  the  regulations  respecting  pawnbroker. 
There  is,  in  point  of  law,  no  objection  to  a  company  being  formed  prospect- 
ively, for  the  purpose  of  obtaining  the  authority  of  an  act  of  Parliament,  or  of 
the  King's  charter,  provided,  that  before  they  act  as  a  company,  they  obtain 
one  of  those  two  sanctions :  but  if,  as  in  this  case,  they  issue  certificates  for  a 
great  number  of  small  transferable  shares,  and  provide,  that  the  members  of  the 
company  shall  submit  tliemselves  to  the  regulations  or  by-laws  made,  or  to  be 
made,  by  certain  directors,  before  any  authority  has  been  obtained  by  act  of 
Parliament,  or  a  charter  from  the  Crown  for  that  *purpose,  then  I  am   r»g.| 
of  opinion  that  they  are  an  illegal  company  within  the  meaning  of  the  '- 
statute  6  Geo,  1,  e.  18:  /trBt,  by  pretending  and  assuming  to  act  as  a  corporate 
body  without  legal  authority ;  and,  seconiUy^  by  issuing  out  a  great  number  of 
small  shares,  generally  transferable,  to  any  person  who  chooses  to  buy  them. 
I  have,  therefore,  no  doubt  that  this  company  is  an  illegal  one :  and  that,  bcin^ 
so,  the  dealing  in  these  shares  is  unlawful,  and  that,  therefore,  all  contracts 
respecting  them  are  null  and  void.     The  traffic  in  shares  of  this  kind  must  be 
highly  injurious,  as  what  is  gained  by  one  person  must  be  lost  by  another; 
whereas,  in  commerce,  every  party  may  be  a  gainer. 

Baylby,  J. — ^It  is  clear,  that  this  association  was  within  the  meaning  of  the 
statute  6  Geo.  1,  c.  18.  The  wording  of  that  statute  is  certainly  not  clear;  but 
after  reciting  (s,  18)  that  persons  had  contrived  dangerous  and  naischievoas 
undertakings  or  projects,  under  false  pretences  of  public  good,  and  had  pre- 
sumed to  open  books  for  public  subscriptions,  and  drawn  in  many  unwary  per- 
sons to  subscribe  therein,  towards  raising  great  sums  of  money ;  and  that  the 
undertakers  or  subscribers  had  presumed  to  act  as  if  they  were  corporate  bodies, 
and  pretended  to  make  their  shares  in  stocks  transferable  or  assignable,  without 
any  legal  authority,  either  by  act  of  Parliament  or  charter  from  the  Crown; 
provides,  that  all  such  undertakings  and  attempts,  and  all  other  public  undei^ 
takings  or  attempts,  tending  to  the  common  grievance,  prejudice,  and  incon- 
venience of  his  Majesty's  subjects,  or  great  numbers  of  them,  shall  be  deemed 
illegal  and  void.  Now,  in  this  case,  it  appears,  that  the  individuals  forming 
this  company  acted  as  a  public  company,  and  that  they  had  small  transferable 
shares;  and  though  Mr.  Marryati  appears  to  consider,  that  it  has  been  decided 
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tkM  a  eoapoay  having  tranaferaUe  shares  is  not  iUegal,  yet  I  lake  the  distin^* 
tion  to  be,  whether  the  shares  are  geaerally  transferable  cr  not:  for  if  the  shares 
*M27  ^'^  generally  ^traosferabley  without  restriction,  to  any  one  who  is  able 
J  to  purchase  them,  then  the  company  becomes  illegal.     And  in  the  case 
ef  i?esr  v.  Webb  and  Others^  14  East,  406,  Lord  Ellenborough  considers,  tliat 
if  the  Birmingham  Flour  Company  had  presumed  to  act  as  a  body  corporate, 
or  if  their  shares  had  been  generally  transferable  without  restriction,  that  would 
ka?e  been  an  illegal  company.     But,  in  that  case,  the  transfer  of  shares  was 
Bach  limited.     No  one  person  could  have  more  than  twenty  shares  of  one 
poond  each ;  and  they  could  not  transfer  their  shares  to  any  person  without  the 
consent  of  the  committee.    There  is  also  the  case  of  Pmtt  y.  Hutchinaon^ 
15  East,  511,  which  was  the  case  of  a  subscription  for  the  building  of  houses 
near  Greenwich^  by  means  of  which  each  of  the  subscribers  was  successively 
to  have  a  house  built  for  him  at  the  society's  expense,  in  an  order  to  be  deter- 
mined by  lot;  but  in  that  case,  the  subscribers  were,  of^necessity,  restricted  to 
persons  who  were  either  living,  or  about  to  live  in  that  neighborhood;  and  fur- 
ther, the  shares  could  only  be  transferred  to  persons  who  consented  to  become 
parties  to  the  original  articles,  and  persons  who  were  approved  of  at  a  meeting 
of  the  society.     Now  contrast  these  cases  with  the  present.     In  this  case,  for 
some  purpose  that  does  not  distinctly  appear,  forty  thousand  shares  are  created, 
and  ail  of  them  are  to  be  generally  transferable  to  every  body.     The  Legisla- 
tQre,  by  an  act  of  Parliament,  or  the  King,  by  his  charter,  might  make  this 
legal;  but  in  this  case,  there  has  been  neither  act  of  Paiiiament  nor  charter.    I 
am  therefore  of  opinion,  that  this  is  contrary  to  the  act  of  Parliament,  and  that 
the  plaintiff,  having  lent  himself  to  contravene  the  act  of  Parliament,  cannot 
recover  in  this  case. 

HoLBOTD,  J.  I  am  of  the  same  opinion.  As  these  shares  were  to  be  gene- 
nlly  transferable,  I  think  the  plaintiff  cannot  recover  in  this  case. 
*5131  *LiTTLBDALB,  J.  In  my  opinion,  this  case  clearly  falls  within  the 
■^  statute  6  Geo.  1,  c.  18.  To  bring  a  case  within  the  operation  of  that 
statute,  it  must  appear  that  the  pretended  company  tends  to  the  common  griev- 
ance of  a  great  number  of  the  King's  subjects ;  and  the  question  is — Does  not 
this  company  tend  to  that  effect  ?  In  my  opinion  it  certainly  does ;  for  all 
undertakings,  having  small  transferable  shares,  especially  if  they  assume  to  be 
by  a  corporation,  are  declared  by  the  Legislature  to  be  to  the  common  griev- 
ance, and  to  be  illegal.  In  the  present  case,  this  company  do  pretend  to  be  a 
body  corporate ;  for,  before  they  obtain  the  authority  of  an  act  of  Parliament, 
or  the  King's  charter,  the  shareholders  are  to  be  governed  by  the  regulations 
made  by  a  committee ;  which  is  saying,  in  effect,  that  the  forty  thousand  share- 
holders are  to  be  a  great  corporation,  this  committee  being  the  select  body.  In 
the  neit  place,  these  shares  are  generally  transferable,  M'ithout  any  kind  of  limit 
or  restriction ;  and,  prima  faeie^  this  is  an  undertaking  to  the  grievance  of  great 
numbers  of  the  King's  subjects.  In  all  the  cases,  the  transfer  of  shares  had 
been  limited  in  such  a  way  as  to  make  them  not  generally  transferable  :  per- 
haps if  it  had  been  shown  that  the  objects  of  this  society  were  perfecdy  legal 
and  good,  the  society  might  not  have  been  illegal ;  but  so  far  from  that,  3ie 
object  of  it,  as  for  as  the  Court  are  informed,  is  to  lend  money  at  a  rate  of 
interest  greater  than  is  allowed  by  law  to  be  taken  by  any  persons  who  do  not 
sabject  themselves  to  the  regulations  respecting  pawnbrokers :  so  that  this  is, 
in  fiict,  a  company  to  lend  money  at  usurious  interest :  and  without  every  one 
of  the  forty  thousand  shareholders  was  to  become  a  pawnbroker,  and  conform 
himself  to  the  regulations  established  concerning  pereons  so  trading,  this  Com- 
pany is  most  cl^rly  an  illegal  one.  But,  even  if  that  were  not  so,  as  it  is  not 
shown  that  this  company  was  established  for  a  legal  purpose,  the  plaintiff  is 
certainly  not  entided  to  recover  in  this  action. 

•^i^-t       *Abbott,  C.  J.     Though  that  point  has  not  been  argued  at  the  bar, 
^  I  am  of  opiniouy  (as  at  present  advised,)  that  at  common  law  the  sale 
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of  these  shares  would  be  iUegal  and  void ;  as  it  is,  in  effect,  a  wagering  whelhet 
an  act  of  Pariiament  wiU  pass  to  legalize  them  or  not. 

Rule  absolute  for  entering  a  nonsuit. 

The  eiffhteenth  tection  of  the  statate  6  Ge9.  1,  r.  18,  commonly  called  the  BvUIe  Aa, 
recites,  that  *'  Whereas  it  ii  notorioua,  that  several  undertakings  or  projects  of  different 
kinds  have,  at  some  time  or  times  since  the  four  and  twentieth  day  of /tine,  one  thousand 
•even  hundred  and  eighteen,  been  publickly  contrived  and  practised,  or  attempted  to  be 
practised,  within  the  city  of  London,  and  other  parts  of  this  kingdom,  as  also  in  Irdani, 
and  other  his  Majesty's  dominions,  which  manifestly  tend  to  the  common  grievance,  pre- 
judice, and  inconvenience  of  ^reat  numbers  of  your  Majesty's  subjects  in  their  trade  or 
commerce,  and  other  their  affairs ;  and  the  persons  who  contrive  or  attempt  auch  danger- 
ous and  mischievous  undertakings  or  projects,  under  false  pretences  of  public  good,  do 
presume,  according  to  their  own  devices  and  schemes,  to  open  books  for  public  subscrip- 
tions, and  draw  in  manv  unwary  persons  to  subscribe  therein  towards  raising  great  sami 
of  money,  whereupon  the  subscribers  or  clsimants  under  them  do  pay  small  proportiona 
thereof,  and  such  proportions  in  the  whole  do  amount  to  very  large  anms ;  which  danger- 
ous and  mischievous  undertakings  or  projects  do  relate  to  several  fisheries,  and  other 
affairs,  wherein  the  trade,  commerce,  and  welfare  of  your  Majesty's  subjects,  or  great 
numbers  of  them,  are  concerned  or  interested :  And  whereas  in  many  cases  the  said  under- 
takers or  subscribers  have,  since  the  said  four  and  twentieth  day  of  June,  one  tfaoasand 
seven  hundred  and  eighteen,  presumed  to  act  as  if  they  were  corporate  bodies,  and  have 
pretended  to  make  their  shares  in  stocks  transferable  or  assignable,  without  any  legal 
authority,  either  by  act  of  Parliament,  or  bv  any  charter  from  the  Crown  for  so  doiog; 
and  in  some  cases  the  undertakers  or  subscribers,  since  the  said  four  and  twentieth  day  of 
June,  one  thousand  seven  hundred  and  eighteen,  have  acted  or  pretended  to  act  under 
some  charter  or  charters  formerly  granted  by  the  Crown  for  some  particular  or  special 
purposes  therein  expressed,  but  nave  used  or  endeavored  to  use  the  same  charters  for 
raising  *joint  stocks,  and  for  making  tranafcrs  or  assignments,  or  pretended  trans-  r*jjj 
fers  or  assignments  for  their  own  private  lucre,  which  were  never  intended  or 
designed  by  the  same  charters  respectivelv ;  and  in  some  cases  the  undertakers  o^ sub- 
scribers, since  the  said  four  and  twentieth  day  of  June,  one  thousand  seven  hundred  and 
eighteen,  have  acted  under  some  obsolete  charter  or  charters,  although  the  same  became 
void  or  voidable  by  nonuser  or  abuser,  or  for  want  of  making  lawful  elections,  which  were 
necessary  for  the  continuance  thereof;  and  many  other  unwarrantable  practices  (too  many 
to  enumerate)  have  been,  and  di  " 
proceeded  upon,  to  the  ruin  and 

timely  remedy  be  not  provided :  .... 

public  undertakings  and  attempts,  tending  to  the  common  grievance,  prejudice,  and  incon- 
venience of  your  Maiesty's  subjects  in  general,  or  great  numbers  of  them,  in  their  trade, 
commerce,  or  other  lawful  affairs,  be  effectually  suppressed  and  restrained  for  the  futare, 
by  suitable  and  adequate  punishments  for  that  purpose  to  be  ascertained  and  established : 


Inent  assembled,  that  it  msy  be  enacted ;  and  be  it  enacted  by  authority  of  this  present 
Parliament,  That  from  and  after  the  four  and  twentieth  day  of  June,  one  thousand  ^^^^ 
l^undred  and  twenty,  all  and  every  the  undertakings  and  attempts  described,  as  aforesaid, 
and  all  other  public  undertakitigs  and  attempts,  tending  to  the  common  grievance,  preju- 
dice, and  inconvenience  of  his  Majesty's  subjects,  or  great  numbers  of  them,  in  their  trade, 
tommerce,  or  other  lawful  affairs,  and  all  public  subscriptions,  receipts,  payments,  assign- 
ments, transfers,  pretended  assignments  and  transfers,  and  all  oiher  matters  and  thing* 
whatsoever,  for  furthering,  countenancing  or  proceeding  in  any  such  undertaking  or 
attempt,  and  more  particularly  the  acting  or  presuming  to  act  as  a  corporate  body  or 
bodies,  the  raising  or  pretending  to  raise  transferable  stock  or  stocks,  the  transferring  or 
pretending  to  transfer  or  assign  any  share  or  shares  in  such  stock  or  stocks,  without  legal 
authority,  either  by  act  of  Parliament,  or  by  any  charter  from  the  Crown,  to  warrant  sucb 
acting  as  a  body  corporate,  or  to  raise  such  transferable  atock  or  stocks,  or  to  transfer 
shares  therein,  and  all  acting  or  pretending  to  act  under  any  charter,  formerly  granted 
from  the  ^Crown,  for  particular  or  special  purposes  therein  expressed,  by  persons  r*^]^ 
who  do  or  shall  use  or  endeavor  to  use  the  same  charters,  for  raising  a  capital  stock, 
or  for  making  transfers  or  assignments,  or  pretended  transfers  or  assignments  of  such 
atock,  not  intended  or  designed  by  such  charter  to  be  raised  or  transferred,  and  all  acting 
or  pretending  to  act  under  anv  obsolete  charter  become  void  or  voidable  by  nonuser  or 
abuser,  or  for  want  of  making  lawful  elections,  which  were  necessary  to  continue  the  cot' 

K ration  thereby  intended,  shall,  (aa  to  all  or  any  auch  acta,  matters,  and  things  as  shall 
a/!ted,  done,  attempted,  endeavored,  or  proceeded  upon,  after  the  said  four  and  twca* 
tieth  day  of  June,  one  thousand  seven  hundred  and  twenty)  for  ever  be  deemed  to  bo  lUs* 
gal  and  void,  and  shall  not  be  prtctiaed  or  in  any  wise  put  in  ezecution.'  " 
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ATKINSON  V.  COLESWORTH. 


8eb  anie^  p.  330.  The  rale  for  settiiig  aside  the  nonsuit  in  this  case  now 
came  on  to  be  aigued. 

ScarlHt  and  CampbeU  showed  cause ;  and  contended,  that  the  master  had 
no  prospective  litn  on  the  freight;  and  that  there  was  no  distinction  hetween 
this  case  and  that  of  an  auctioneer  or  a  factor.  And  they  cited  Smith  v.  Plum' 
mtr,  1  B.  d&  A.  375. 

Gumeyf  and  Chitty^  in  support  of  the  rule,  argued,  that  the  master  was  sub- 
ject to  liabilities  which  an  agent  in  general  was  not  subject  to,  and  therefore  he 
ought  not  to  be  bound  by  the  general  law  applicable  to  the  cases  of  principal 
and  agent  They  relied,  also,  on  the  fact  of  the  charter  party  being  in  this 
ease  made  in  the  name  of  the  master. 

The  Court  were  of  opinion,  that  there  was  no  solid  distinction  between  this 
case  and  that  of  Smith  v.  Plummet^  and  therefore  directed  that  the  rule  should 
be  dischaiged. 
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SITTINGS  AT  WESTMINSTER,  AFTER  MICHAELMAS  TERM,  1824. 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT 


SKYRING,  Administratrix  of  SKYRING,  v.  GREENWOOD  et  al. 

The  pUintiif  being  the  repretentttive  of  a  deceased  officer  of  artillery,  of  which  corps  the 
defendants  were  paymasters,  they  delivered  to  him  an  account  current,  in  which  they 
acknowledged  themselves  to  have  received  from  the  year  1806  to  the  year  1820.  pay 
according  to  an  increased  rate  allowed  by  an  order  of  the  Board  of  Ordnance,  dated 
August  28,  1806.  Held  that  they  could  not  in  1821  be  permitted  to  sav  that  this  admis- 
sion was  by  mistake,  as  in  1816  the  Board  of  Ordnance  had  announced  that  by  the  tros 
construction  of  the  order  of  1806,  persons  in  the  situation  of  the  deceased,  were  not 
entitled  to  the  benefit  of  it ;  this  announcement  of  the  Board  never  having  been  commo- 
nicated  to  the  deceased  by  the  defendants  till  the  year  1821. 

Assumpsit  for  money  had  and  received. 

This  action  was  brought  by  the  plaintiff,  who  was  the  administratrix  of 
Major  Sky  ring f  deceased,  against  the  defendants,  Messrs.  Greenwood  and  Cbx, 
the  army  agents,  as  paymasters  of  the  Royal  Artillery,  to  recover  the  arrean 
*of  pay  due  to  the  deceased,  as  an  officer  of  artillery,  up  to  the  time  of  r»eio 
his  death.  The  defence  was  a  set  off  of  the  monies  which  had  been  ^ 
allowed  to  the  deceased  by  the  defendants  under  a  mistaken  construction  of  & 
general  order  of  the  Board  of  Ordnance,  of  the  date  of  August  28th,  1806,  rela- 
tive to  an  increase  of  pay  to  artillery  officers. 

The  case  came  on  upon  admissions,  from  which  the  following  facts  appeared: 
—The  deceased  was  brigade  major  of  CribraUar^  and  was  also  a  captain  in  the 
Royal  Artillery,  of  which  corps  the  defendants  were  paymasters.  By  a  gene- 
ral order,  signed  by  the  secretary  to  the  Board  of  Ordnance,  dated  July  28th, 
1797»  it  was  directed,  by  command  of  his  Majesty,  that  the  pay  of  subalterns 
(298) 
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•f  the  Boyal  Axlillery  should  be  increasad  Ie«  Id.  per  daj«  prorided  thej  held 
BO  odier  commission ;  hot  this  was  not  to  affect  the  half-fmy.     By  a  like  gene- 
nl  order  of  die  28th  of  Augmi,  1806,  it  was  directed  that  from  and  after  Jtdv 
lft»  1806,  the  pay  of  majors  of  the  Royal  Artillery  was  to  be  increased  U.  1  la. 
per  day,  and  that  of  captains  holding  the  brevet  rank  of  majors,  2e.     It  also 
increased  the  pay  of  the  various  other  ranks  in  the  Artillery ;  but  this  order 
stated,  that  this  ucrease  of  pay  was  to  be  under  the  same  restrictions  as  the 
increase  mentioned  in  the  former  order,  and  was  not  to  extend  to  persons  hold 
ingtwo  eommissionSf  or  to  the  hal^pay.     This  increase  of  pay  was,  in  &ct, 
aUowed  to  all  officers  circumstanced  as  the  deceased  was,  it  being  considered 
that  a  situation  like  that  of  brigade  major  of  Cribraltar  was  not  a  second  eom- 
missiott  within  the  meaning  of  the  order  o{  August  28th,  1806.     In  the  year 
1816,  the  Board  of  Ordnance  sent  a  communication  to  the  defendants,  announc- 
ing to  them  that  they  considered  that  persons  in  the  situation  of  the  deceased 
had  never  been  entitled  to  the  increase  of  pay  under  the  order  of  August  28* 
1806.   However,  notwithstanding  diis  communication,  the  defendants  still  con- 
tstni  tinned  to  debit  themselves  with  this  increased  rate  of  pay  *in  their  ac- 
-'  count  with  the  plaintiff.     There  had  been  a  running  account  between 
the  deceased  and  the  defendants,  and  in  a  statement  of  the  account  transmitted 
by  diem  to  the  deceased  up  to  November  5th,  1820,  they  gave  credit  to  the 
deceased  for  the  amount  of  this  increased  pay,  as  so  much  of  his  money  in  their 
hands.    In  the  year  1821,  the  defendants  wrote  to  the  deceased,  informing  him 
that  the  Board  of  Ordnance  had  announced  to  them,  that  persons  holding  two 
ranks  were  not  entided  to  the  increased  pay,  and  claiming  a  repayment  of  390/. 
]4«,  5(/.,  being  the  amount  of  the  increase  of  pay  from  the  year  1806  to  the 
year  1821. 

Gumey,  for  the  defendants. — ^It  would  be  seen  by  that  letter  that  his  clients 
claimed  a  return  of  the  increase  from  the  year  1806,  the  Board  of  Ordnance 
having  given  notice  that  persons  in  the  situation  of  the  deceased  had  never  been 
entitl^  to  the  benefit  of  the  order  of  1806 ;  but  on  it  being  represented  to  that 
Board  by  the  defendants,  that  they  had  paid  large  sums  to  various  officers  under 
au  opposite  construction  of  tliat  order,  the  Board  had  consented  to  allow  the 
pay  up  to  the  date  of  their  notice  in  1816,  and  had  disallowed  the  pay  after- 
wards. In  the  account  transmitted  by  the  defendants  in  the  year  1820,  they 
had  given  credit  for  these  allowances  by  mistake,  they  having  in  fact  never 
leceived.  them.  This  acuon  being  for  money  had  and  received,  it  could  not  be 
supported  against  the  defendants,  unless  they  had  actually  received  the  money, 
which,  in  fact,  they  have  not.  The  defendants  could  have  no  objection  to  pay 
over  all  they  ever  received. 

Scarlett^  and  Brougham^  for  the  plaintiff. — ^It  is  well  known  that  paymasters 
always  receive  the  money  befoi*e  they  pay  over  any  part  of  it.  They  informed 
the  deceased  of  the  drawback  in  1821,  they  knowing  from  the  Ordnance-office, 
'5201  ^^  early  as  1810,  that  it  would  not  be  ^allowed ;  and  in  the  account 
-*  delivered,  four  years  after,  they  admit  most  distincdy  that  they  have  diis 
money  in  their  hands  for  the  use  of  the  deceased ;  and  they  were  prepared  to 
show,  that  the  situation  of  brigade  major  of  a  garrison  was  not  a  commission. 

Abbott,  C.  J.  The  account,  admitting  the  receipt  of  the  money,  was  deli- 
vered by  the  defendants  in  the  year  1821,  they  having  received  an  intimation 
from  the  Board  of  Ordnance,  so  early  as  the  year  1816,  that  the  extra  pay 
would  not  be  allowed  to  persons  holding  situations  such  as  those  filled  by  Major 
Skyring.  This  being  an  action  for  money  had  and  received,  the  plaintiff  must 
prove  that  the  defendants  have  received  such  money  for  the  use  of  Major  Sky* 
ring;  and  I  am  of  opinion  that  the  account  is  evidence  to  show  that;  and  that 
it  further  admits  the  money  to  be  then  in  their  hands.  The  question  then  is, 
whether,  so  very  long  af\er,  the  defendants  can  be  permitted  to  say,  that  this 
was  all  a  mistake,  and  then  to  make  the  plaintiff,  in  effect,  refund  die  money. 
My  opinion  is,  that  they  cannot ;  and  I  ground  that  opinion  on  this : — ^They 
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receive  an  intimation  from  the  Board  of  Ordnance  in  1816,  that  that  increased 
pay  will  not  be  continued  to  certain  officers ;  this,  however,  is  not  commoni- 
eated  to  Major  Skyring  till  1821 ;  but,  on  the  contrary,  the  defendants  admit 
the  money  to  be  in  their  hands.  It  would  be  very  material  to  all  men,  and 
more  especially  so  to  military  men,  if  a  paymaster  could  admit  a  sum  of  mooey 
to  be  in  his  hands,  and,  four  or  five  years  afterwards,  be  allowed  to  say — It 
was  all  a  mistake ;  I  have  not  a  farthing  of  yours  in  my  hands,  and  as  yoa 
have  drawn  on  me  on  the  faith  of  my  having  this  money,  you  must  pay  me  a 
large  sum  back  again.  I  think  therefore,  without  at  all  considering  the  terais 
of  the  order,  that  the  defendants  having  so  long  acquiesced  in  the  admission 
they  had  made,  they  cannot  be  permitted  now  to  dispute  it. 

Verdict  for  the  plaintiff. 

*ScarUtt,  and  Brougham^  for  the  plaintiff.  P«.a. 

Oumet/f  for  the  defendants.  ^ 

[Attomies — Dyneley  ^  Gathie^  and  Fynmort  if  Clark.'\ 


In  Hilary  term,  Gumey  moved  for  a  new  trial,  and  the  Court,  afler  recom- 
mending that  the  point  should  be  raised  on  a  special  case,  granted  a  rule  to 
show  cause.  • 


REX  V.  CLIFFORD. 

Procltctf.— The  Judge  at  the  trial  of  a  case  cannot  order  any  paper  to  be  impoanded, 
which  is  not  given  in  evidence.  It  is  not  enough  that  it  should  be  in  Court  in  the  pos- 
session of  one  of  the  witnesses. 

Indiotiient  for  obtaining  two  bills  of  exchange  of  a  hundred  pounds  each 
from  Jliomas  Palmer^  by  false  pretences. 

The  defendant  was  found  guilty,  and  as  soon  as  the  verdict  was  pronounced, 

Chitty  applied  to  the  Lord  Chief  Justice  to  order  one  of  the  bills  to  be  im- 
pounded;  he  stated  that  it  was  in  Court  in  the  hands  of  one  of  the  witnesses. 

Abbott,  C.  J.  The  bill  was  not  put  in  evidence ;  any  written  paper  that  if 
in  evidence  I  can  order  to  be  detained,  but  as  this  bill  was  not  in  evidence,  I 
can  make  no  order  on  the  subject  of  it. 
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►ADJOURNED  SITTINGS  AT  WESTMINSTER. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


BARTLETT,  Gent,  one,  &c.,  v.  DOWNES,  Gent,  another,  &c. 

The  tppointmeiit  of  a  person  m  steward  of  a  manor  for  life  is  good. 

If  tenant  in  fee  of  a  manor  by  deed  appoints  a  steward  of  that  manor  for  his  life,  and 
derises  the  manor  in  fee  to  a  third  person,  such  steward's  appointment  is  valid,  and  he 
cannot  be  afterwards  displaced  hf  tne  devisee,  when  he  becomes  possessed  of  the  manor 
under  such  devise. 

If  no  evidence  is  given  of  the  existence  of  a  term  to  attend  the  inheritance  since  the  year 
1793,  and  the  owner  of  the  fee  has  acted  as  if  it  had  been  surrendered,  the  jury  may  pre- 
sume that  it  has  been  surrendered,  the  purpose  for  which  the  term  was  created  having 
been  long  since  fulfilled. 

■ 

Monet  had  and  received. 

The  real  question  to  be  tried  in  this  case  was,  whether  the  plaintiff  was 
entided  to  the  office  of  steward  of  the  manor  of  Denbury^  otherwise  Runaelj  in 
the  county  oiEsBtxA 

*5231  *^  ^^^^  named  Ray^  being  tenant  in  fee  of  the  manor,  by  a  deed,  exe- 
-I  cuted  in  the  month  ofJuly,  1821,  granted  to  the  plaintiff  the  office  of 
steward  of  this  manor,  for  the  term  of  his  natural  life ;  and,  by  her  will,  derised 
the  manor  to  Mr.  Doivnea,  the  brother  of  the  defendant.  On  her  decease,  he 
appointed  the  defendant  steward  of  that  manor.  It  was  admitted,  that  there 
were  copyholds  in  the  manor,  that  the  steward  of  that  manor  was  entided  to 
receive  fees,  and  that  the  defendant,  as  steward,  had  received  fees  to  the  amount 
of  0/.  before  the  commencement  of  the  action ;  and  it  was  also  admitted  that 
the  pl^tiff  had  offered  to  continue  to  act  as  steward  since  the  decease  of  Mrs* 
JZay,  bat  that  he  was  not  permitted  to  do  so  by  Mr.  Dowtuif  the  defendant's 
brother. 

Scarlettf  and  ChUty,  for  the  defendant,  contended  that  the  steward  was  dio 
steward  of  the  lord,  and  by  no  means  annexed  to  the  manor.  The  Crown 
might,  perhaps,  constitute  a  person  steward  for  life  ;  but  in  the  case  of  a  pri- 
vate person,  if  he  conveyed  away  his  manor,  the  former  steward  ceased  to  be 
steward  to  the  new  lord;  and  even  if  a  party  could  encumber  himself  with  a 

4 

t  In  the  case  o{  Boyter  r.Dodfworth,  6  T.  R.  681,  which  was  an  action  for  money  had 
aad  received,  brought  by  the  sexton  of  the  cathedral  of  Salisbury,  against  the  defendsnt, 
who  had  wrongfully  (as  he  contended)  shown  the  cathedral,  and  for  so  doing  received  cer- 
tain gratuities.  Lord  Kenyan,  after  deciding  that  the  action  does  not  lie  for  gratuities,  lays 
down,  that  **if  there  had  been  certain  fees  annexed  to  the  discharge  of  certain  dutiea 
belonging  to  this  office,  and  the  defendant  had  received  them,  an  assize  would  have  lain ; 
sad  the  adionfor  money  had  atul  received  to  recover  feet  hat  always  been  considered  as  being 
nhstituted  in  the  place  of  an  assize*^*  It  therefore  becomes  msterial  to  ascertain  for  what 
offices  an  assize  will  lie.  In  Jehu  Weblb's  Case,  8  Go.  47  6,  it  ia  laid  down,  that  **  an 
aisize  lies  for  the  office  of  steward,  bailiff,  or  receiver  of  a  manor."  In  that  case,  the 
qnestion  for  what  offices  an  assize  would  lie  is  very  fully  gone  into;  and,  after  stating  that 
an  assize  will  also  lie  for  the  offices  of  bailiff  of  a  park,  beadle  of  a  hundred,  packer  of 
cloibes,  sheriff,  if  appointed  for  life,  clerk  of  the  Crown  in  Chancery,  lieadle  of  the  honor 
of  Westminster^  porter  of  the  court  of  the  Archbishop  of  Canterbury,  Filazer  of  the  Court 
of  Common  Pleas,  registrar  of  the  Admiralty  Court,  or  of  a  bishop's  Consistory  Court, 
it  is  Isid  down  that  an  assize  lies  for  all  offices  of  profit,  but  not  for  offices  of  charge  and 
BO  profit ;  and  for  this  the  Yesr  Book,  VI  Hen.  8,  12,  is  cited.  And  in  2  Inst.  412,  it  is 
laid  down,  that  an  assize  lies  for  parcel  of  the  profits  of  an  office,  if  the  party  be  only  die- 
seised  of  so  much  and  not  of  the  whole  office ;  and  that  it  lies  not  only  for  offices  held  in 
fse,bBt  for  offices  in  tail  or  for  life:  and  L.  C.  B.  Comyns  lays  down,  that  a  tenant  for 
yean  or  other  who  has  not  the  freehold  cannot  maintain  an  assize.  Con.  Dig-  tit 
I,  (B.  5.) 
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steward,  yet  such  steward,  being  the  servant  of  his  lord,  and  not  being  attached 
to  the  manor  itself,  could  not  hold  the  office  against  ^e  will  of  the  purchawr 
of  the  manor. — Another  ground  of  defence  was,  that  Mrs.  Rm/  was  not  tenant 
in  fee  of  the  lesal  estate;  for  that,  by  a  &mily  settlement  mJune  6,  1712,  a 
term  of  five  hundred  years  was  created  in  certain  property,  of  which  the  manor 
formed  a  part :  it  was  a  term  to  raise  portions  for  younger  children.  This 
term  was,  by  a  deed  dated  February  2d,  1785,  assigned  to  attend  the  inherit- 
ance; and  when,  in  the  year  1793,  this  manor  was  bought  by  the  husband  of 
Mrs.  Ray^  it  ^appeared  that  this  term  was  still  kept  alive  for  the  pro-  r,g^ 
tection  of  the  inheritance.  *- 

Marryat  contended,  that  the  circumstance  of  no  evidence  being  given  of  the 
existence  of  this  tenn  since  the  year  1793,  the  jury  ought  to  presume  ill  sn- 
lender. 

Abbott,  C.  J.  I  think  I  ought  to  ask  the  jury,  whether  they  consider  this 
term  to  have  been  surrendered  or  not  It  was  created  in  the  year  1712,  for  a 
purpose  long  since  fulfilled,  and  the  last  account  given  of  it,  by  the  evidence 
adduced  on  the  part  of  the  defendant,  is,  that  it  was  in  existence  in  the  year 
1793.  If  the  party  now  suing  were  the  owner  of  the  estate,  he  would  be  in  a 
condition  to  produce  the  deed  by  which  it  was  surrendered,  if  any  surrender 
had  taken  place ;  but  the  plaintiff  not  having  that  deed  (if  there  be  such  a  one) 
and  not  having  ihe  means  of  compelling  its  production,  cannot  be  expected  to 
give  any  evidence  on  the  subject 

The  jury  having  stated  that  they  presumed  the  term  to  have  been  surren- 
dered, were  directed  by  his  Lordship  to  find  a  verdict  for  the  plaintifiT,  which 
fhey  accordingly  did.t 

Marryat^  and  Ryan,  for  die  plaintiff. 

Scarlett,  and  Chitty,  for  the  defendant 

[Attomies — Bridges  ^  Q.,  and  Anmes.] 

t  In  the  case  of  Harvey  t.  Netolifn,  Cro.  Eliz.  859,  Sir  Jame*  AllingtoH  had  granted  the 
plaintifT,  by  deed,  to  be  bailifl*  of  his  manor  for  life,  and  the  defendant  disturbed  him  in 
collecting  the  rents.  The  defendant  confessed  the  seisin  of  Sir  Jame$  Atlimgtonf  and  his  ^rasi 
to  the  plaintiff,  but  said  that  Sir  Jamei  had  sold  the  manor  to  J.  S.,  who  had  appointed 
him  (the  defendant)  to  be  bailiff.  All  the  Court  were  of  opinion  that  the  purchaser  might 
discharge  the  plaintiff  and  revoke  the  grant,  because  it  was  not  shown  that  there  was  any 
fee  granted  for  the  execution  of  it,  nor  any  profits,  and  therefore  it  would  be  a  men 
office  of  trouble,  and  the  plaintiff  could  not  complain  of  the  loss:  "  hut  if  he  were  to  ham 
had  a  fee  or  other  profit  in  certain,  for  executing  thereof  ^  it  had  been  otherwtee.** 

And  in  the  case  of  Sir  Robert  Howard  v  Wood^  Sir  T.  Jonee*  Rep.  126,  (reported  also  in 
2  Mod.  Rep.  173,  2  Lev.  Rep.  245,  and  2  Show.  Rep.  21,)  it  was  held,  that  the  steward- 
ship of  a  manor  was  legally  grantable  in  reversion  for  a  term  of  years  determinable  on  the 
decease  of  the  grantee ;  but  the  Court  were  of  opinion  that  it  was  not  grantable  for  a  tenn 
of  years  absolute,  as  it  might  then  pass  to  executors  and  administrators,  or  be  in  abey 
tace  after  the  decease  of  the  grantee  and  before  administration  granted. 


^BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLED ALE,  J3.  [*5S6 

In  Banc. 

Scarlett  moved  for  a  rale  nisi,  for  a  new  trial  in  this  case,  on  both  the 
grounds  taken  at  Nisi  Prius,  and  ^e  Court  took  time  to  consider. 

The  Court  now  gave  judgment  on  ScarletVs  application. 

Abbott,  C.  J.  We  think  we  ought  to  refiise  Mr.  ScarletVs  rule.  It  was 
said,  that  the  grant  of  the  stewardship  of  a  manor  for  life  was  not  good  by  a 
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•obfect,  thoagb  it  might  be  cood  if  granted  by  the  Orowny  and  tiiat  a  soligeet 
eould  not  create  an  office  ror  life ;  but*  here,  the  party  does  not  create  the 
affice,  but  only  grants  that  office  to  a  particular  person  for  life ;  and  if  the 
giantM'  could  not  displace  his  grantee,  there  is  no  reason  why  any  other  per- 
son should  have  the  power  of  doing  so.     In  the  case  of  Harvey  v.  ^ewhfn, 
Cro.  Eiiz.  859,  which  was  an  action  for  disturbing  the  plaintiff  in  his  office  of 
bailiff  of  a  manor,  he  had  been  appointed  bailiff  of  the  manor  for  his  life ;  and 
*5261  ^^  person  who  had  so  appointed  him  a  bailiff  *sold  the  manor  to 
J  another,  who  appointed  the  defendant.    The  Court  held,  in  that  case, 
that  if  it  had  been  shown,  that  there  were  fees  attached  to  die  office,  or  any 
eertain  profits,  the  action  would  have  been  maintainable.    On  the  other  point: 
I  left  it  to  the  jury  to  say  whether  the  term  had  been  surrendered  or  not    The 
defendant  was  admitted  to  be  the  brother  of  the  present  owner  of  the  manor, 
and  was  therefore  in  a  condition  to  give  the  best  evidence  of  the  existence  of 
this  term ;  and  it  appeared  tliat  it  was  in  existence  as  a  term  to  attend  the 
inheritance  in  the  year  1703.    The  general  principle  on  this  subject  is,  that 
whatever  ought  to  have  been  done  is  presumed  to  have  been  done ;  and  if  the 
surrender  of  this  term  were  not  presumed,  it  would  defeat  the  acts  of  the  owner 
of  the  inheritance :  and  the  Courts  have,  in  many  instances,  held,  that  juries 
were  at  liberty,  where  the  term  had  done  its  duty,  and  the  owners  of  the  estate 
had  acted  as  if  the  term  did  not  exist,  to  presume  that  it  had  been  surrendered. 
We  think  it  was  righdy  left  to  the  jury,  as  this  term  goes  entirely  to  defeat  the 
acts  of  the  real  owner  of  the  estate.     It  is  also  worthy  of  notice,  that  if  this 
term  were  actually  surrendered,  the  deed  by  which  it  was  surrendered  would 
act  be  in  the  power  of  the  plaintiff,  but  of  die  defendant,  or  of  the  gentleman 
under  whom  he  claims  to  act ;  but  this  rather  goes  to  the  propriety  of  the 
finding  of  the  jury  than  to  the  question  to  be  left  to  them.    For  these  reasons, 
we  thmk  we  ought  to  refuse  the  rule. 

Rule  Defused. 


•ttr]  •BEFORE  MR.  JUSTICE  LITTLEDALB. 

{Who  aai  for  the  Lord    Chief  Justice.) 


REX  V.  LYNN  and  DEBNEY. 

lo  an  indictment  for  obstmcttng  t  common  highway,  the  highway  may  bo  laid  as  a  com* 
moo  bichway  for  carta,  carria^s,  iLC,,  although  it  haa  alwaya  been  arched  over, 
proTided  that  it  is  capable  of  being  aaed  by  all  ordinary  carriages,  and  notwithstanding 
the  archway  be  not  aufficiently  high  to  permit  road  wagons  and  other  carriages  of 
vnosual  dimensions  to  pass  under  it. 

If  (wo  persons  are  jointly  indicted  for  obstructing  a  highway,  and  on  the  OTidence  oo  joint 
act  of  obstruction  appears,  the  Judee  will,  as  soon  as  the  case  for  the  prosecution  is 
dosed,  pat  the  prosecutor's  Goansel  to  elect  which  of  them  they  would  proceed  against, 
and  then  take  an  acquittal  for  the  other. 

IifnicTMCitT  for  a  nuisance  in  obstructing  a  common  highway,  which  was 
laid  in  the  indictment  to  be  a  common  highway  for  carts,  carriages,  dice. 

The  way  in  question  was  a  very  narrow  street,  connecting  Sidmouth'Street^ 
Mukknburgh'equare^  with  Jamet'Btreet.     From  the  evidence,  it  appeared, 
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ihat  the  whole  of  the  streets,  lanes,  and  passages,  had  been  bnilt  on  the  estate 
of  a  person  named  Harrisofit  and  Uiat  the  way  in  question  was  arched,  harin(^ 
buildings  over  it  It  also  appeared,  that  all  ordinary  carriages  could  pass  along 
it  under  the  archway,  but  that  a  wagon  loaded  very  higUy,  as  road  wagons, 
and  wagons  carrying  cotton  usually  are,  could  not  pass  under  this  arch  for  want 
of  heifl^t. 

F.  Pollock^  and  Abraham^  for  the  defendants,  contended,  that  this  was  not  a 
public  highway,  for  that  it  could  not  have  been  dedicated  to  the  public  as  a 
common  highway,  it  being  arched  over;  and  that  if  a  verdict  of  giiilty  was 
found  in  this  indictment,  the  party  who  was  the  owner  of  the  buildings  over 
the  archway,  might  be  compelled  to  pull  theqi  down,  to  make  the  highway 
passable  for  all  carriages  whatsoever.  It  should  (if  it  were  a  way  at  all) 
nave  been  described  specially,  as  it  is,  for  if  there  were  any  dedication  to  the 
public,  it  was  not  general,  but  restricted  by  the  size  of  the  archway  keeping 
out  high  carriages. 

Gumey,  and  Chitty^  for  the  prosecution.     It  has  been  proved  to  be  a  way 
generally  used,  and  capable  of  being  *used  by  all  ordinary  carriages,  r^^^g 
which  is  sufficient  to  constitute  it  a  public  highway ;  many  public  streets  ^ 
have  arches  over  them,  and  more  had  formerly,  Scotland-yard  is  so  now,  and 
CastU'Streeif  Holbom,  and  Si.  Thomas* t'Streetf  Borough^  were  so  formerly. 

LriTLEDALBr  J.  I  shall  reserve  the  point,  whether  a  way  of  this  kmd, 
which  can  be  used  by  all  ordinary  carriages,  is  not  a  public  carriage  way. 

The  defendants  had  one  succeeded  the  other  in  the  occupation  of  a  house  at 
the  place  in  question,  and  there  being  evidence  of  an  obstruction  of  the  way  by 
the  defendants  separately,  but  no  evidence  of  any  obstruction  by  them  both  at 
the  same  time— 

LiTTLEDALB,  J.,  put  it  to  the  Gouusel  for  the  prosecution,  to  elect  which 
defendant  they  would  proceed  against,  as  no  joint  ofifence  was  in  evidence. 

Ourney  electing  to  proceed  with  the  case  against  the  defendant  Dtbney^ 

The  jury  found  him  guilty,  the  other  defendant  not  guUty. 

Gumey^  and  ChUty^  for  the  prosecution. 

F,  PoUockf  for  the  defendant  Lynn. 

Abraham^  for  the  defendant  Debney. 

[Attomies — Harmerj  and  Hurd."] 


•BEFORE  ABBOTT,  C.  J^  B AYLET,  HOLROYD,  AND  LITTLEDALE,  ja    [•M 

In  Banc. 

In  JRlary  Term,  Abraham  moved  on  the  point  reserved,  and  argued,  that 
in  the  indictment,  this  highway  should  not  have  been  laid  generally  to  be  a 
public  highway  for  carts  and  carriages,  but  specially  as  a  highway,  sub  tnodo, 
for  carriages  of  a  certain  description,  as  it  had  never  been  dedicated  to  the 
public  except  for  a  restricted  use  by  carriages  not  exceeding  certain  dimensions. 

Per  Curiam,  If  it  is  a  way  fit  for  all  carriages  which  are  in  ordinary  use, 
it  is  properly  laid  in  the  indictment  to  be  a  public  highway  for  carts,  carriages, 
&c.,  although  some  carriages  of  unusual  size  may  not  be  able  to  use  it. 

•  Rule  refused. 
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WHARTON  V.  LEWIS. 


lo  ao  action  for  breach  of  promise  of  marriage,  if  it  appear  that  the  defendant  was  induced 
to  make  the  promise,  or  to  eoniinue  the  connexion,  either  by  misrepresentation  or  wilful 
ioppressioD  of  the  real  state  of  the  circumstances  of  the  family  and  previous  life  of  the 
plaiDuff;  this  foes  in  bar  of  the  action,  and  not  to  the  damages  only :  and  if  the  defend* 
aot'a  Coonsel  cross-examines  as  to  certain  misrepresentations  made  towards  the 
defeodant,  and  deceptions  practised  on  him ;  this  is  to  be  considered  as  notice  to  the 
plaintiff's  Counsel  of  the  line  of  defence :  and,  therefore,  if  he  has  lettera  of  the  defend- 
ant, tending  to  show  that  he  knew  the  real  state  of  the  facts,  the  plaintiff's  Counsel 
ought  to  give  them  in  evidence  before  the  plaintiff's  case  is  closed,  and  he  will  not  be 
allowed  to  put  them  in  as  oTtdenee  in  reply. 

Breach  of  promise  of  marriage.  The  promise  was  proved  by  parol  evidence, 
and  the  plaintiff's  witnesses  were  cross-examined  as  to  certain  misrepresenta- 
tioDs  made  to  the  defendant's  father  relative  to  the  circumstances  of  the 
plaintiff^s  family,  and  the  situations  she  had  previously  filled. 

^30*1  '^^  defence  was,  &at  the  defendant  had  made  the  'promise  under 
-^  fraudulent  and  false  representations  of  the  plaintiff's  former  situation, 
and  the  circumstances  of  her  family ;  and  it  was  proved  that  her  brother  (in 
whose  house  she  was  residing,  and  who  was  a  witness  for  the  plaintiff)  had 
itated  to  the  defendant,  previously  to  the  promise,  that  her  father  would  leave 
property  to  her  at  his  death ;  whereas,  in  fact,  he  had,  a  short  time  before, 
compounded  with  his  creditors :  and  it  also  appeared  from  the  evidlsnce  of  the 
defendant's  father,  that,  a  few  days  af\er  the  promise,  he  received  an  anony- 
mous letter,  stating,  among  other  things,  that  she  had  been  a  bar>maid,  and 
had  carried  on  the  business  of  a  milliner,  at  Oxford^  with  another  lady  who 
was  then  in  keeping;  and  that  the  defendant,  in  consequence,  broke  off  the 
match :  but  on  this  letter  being  shown  by  the  defendant's  father  to  the  father 
and  brother  of  the  plaintiff,  they  represented  that  these  statements  were  false, 
and  the  courtship  was  renewed,  but  ailerwards  finally  broken  off.  It  was  now 
proved  that  the  plaintiff  had  acted  as  bar-maid  at  Mivari*s  hotel,  and  had  pre* 
riously  carried  on  the  business  of  a  miliner  at  Oxford  under  circumstances 
of  suspicion,  the  marshal  of  the  University  having  had  directions  from  the 
proctors  to  keep  a  watch  on  the  house. 

As  soon  as  the  defendant's  case  was  concluded.  Brougham  wished  to  give 
aa  evidence  in  reply,  to  cut  down  &e  evidence  of  the  defendant's  father,  two 
letters  written  by  the  defendant,  which  went  to  disprove  any  deception,  by 
ahowing  that  he  was  aware  of  some  of  these  facts  before  the  match  was 
broken  off. 

Scarlett  objected,  that  his  cross-examination  of  the  plaintiff's  witnesses,  as 
to  the  deceptions  practised  on  the  defendant,  gave  notice  to  the  plaintiff's 
Coonsel  of  what  line  of  defence  he  was  taking,  and,  therefore,  the  plaintiff's 
*53n  ^0^°^^^  ought  to  have  given  these  letters  in  evidence,  to  *8how  that 
^  there  was  no  deception,  before  he  had  closed  his  case,  but  that  they 
were  not  admissible  in  reply. 

Abbott,  C.  J.  By  very  strict  rule,  the  cross-examination  must  be  held  to 
be  notice  to  the  plaintiff's  Counsel  that  it  was  intended  to  be  alleged  by  the 
defendant  that  deceptions  had  been  practised;  and  therefore  the  plaintiff's 
Counsel  ought  to  have  gone  into  evidence  to  rebut  that,  before  he  closed  his 
ease.    I  think  I  must,  merefore,  reject  the  evidence. 

Brougham  having  replied-— 

Abbott,  C  J.,  left  it  to  the  jury  to  say,  whether  the  defendant  was  induced 
to  make  this  promise,  or  to  continue  this  connexion,  by  false  representations  or 
wilful  suppression  of  the  truth ;  for  if  he  was  induced  to  continue  the  connexion 
by  misrepresentation  or  wilful  suppression  of  the  real  state  of  the  circumstances 
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of  the  family  and  previouB  life  of  the  plaintiff,  it  was  a  good  defence  to  diis 
action,  and  the  defendant  was  entitled  to  their  verdict. 

Verdict  for  the  plaintifi^Damages  IWL 

Brougham^  and  Abraham^  for  the  plaintiff. 

ScarktU  &nd  Lawtt^  for  the  defendant. 

[Attomies— Mmnin^,  and  FT.  Hodg8(nu\ 


•JAY,  Gent.,  one,  &c.,  v.  WARREN.  [*5)2 

A  cognoviit  which  merely  gives  the  defendant  time,  does  not  require  an  agreement  stamp. 
Semoht  that  taking  a  cognovit  of  the  acceptor  of  a  bill  after  an  action  brought  against  him, 

and  by  that  giving  him  three  weeks*  time  before  entering  up  judgment,  is  not  sach  s 

giving  time  as  will  discharge  the  other  parties  to  the  bill. 

Assumpsit  by  the  plaintiff  as  indorsee,  against  the  defendant  as  indorser  of  a 
bin  of  exchange  for  38/.  8«.,  drawn  by  a  person  named  Elsam  on  a  person 
named  Brooke,  three  months  aAer  date. 

The  defence  was,  that  the  plaintiff  had  given  time  to  the  acceptor,  by  takin? 
a  cognovit  of  him  which  gave  tliree  weeks*  time.  The  cognovit  was  tendered 
in  evidence. 

Brougham  objected,  that  the  cognovit  ought  not  to  be  received  in  evidence, 
as  it  was  not  stamped,  and  that  it  required  a  stamp,  being  used  in  this  case  as 
an  agreement  to  give  time  to  the  acceptor,  and  it  contains  a  clause  that  no  judg- 
ment should  be  entered  up  till  the  25th  of  Mcty.  That  is  clearly  matter  of 
agreement.  A  mere  cognovit  certainly  required  no  stamp ;  but  if  it  contained 
matter  of  agreement,  it  must  bear  an  agreement  stamp.  Eames  v.  HUl,  2  Bos. 
^  Pull.  150 ;  Reardon  v.  Swaby,  4  East,  188. 

Abbott,  G.  J.  If  this  cognovit  is  put  in  and  read,  is  that  a  giving  time 
within  the  meaning  of  the  rule,  because  the  party  has  brought  his  action 
against  the  acceptor,  and  by  these  means  obtains  judgment  against  him?.  Is 
there  any  decision  which  lays  down,  that  if  after  action  brought  the  party  takes 
a  cognovit,  that  is  a  giving  of  time  ?  As  at  present  advised,  I  think  this  cognO' 
vit  admissible  in  evidence  without  a  stamp  ;  but  I  am  of  opinion  that  it  is  no 
answer  to  this  action.  The  mischief  of  holding  that  &is  discharged  the  other 
parties  to  a  bill  would  be  infinite.  Suppose  the  indorsee  of  a  bill  brought  an 
action  against  die  acceptor,  who  appeared  and  pleaded  :  if  the  indorsee  did  not 
file  his  replication  as  soon  as  he  might  do,  it  *would  be  said  that  he  rceqo 
gave  time  to  the  acceptor.     The  defence  cannot  be  stistained.  L  ^^ 

Verdict  for  the  plaintiff. 

Brougham,  for  the  plaintiff. 

Hutchinson,  for  the  defendant 

[Attomies — Jay  ^  B.,  and  WarrmJ] 

8eo  Lee  t.  Levy,  infra.  In  the  case  of  Amet  v.  Uillt  2  Bos.  &  Pull.  150,  it  was  held 
that  a  mere  cognovit  did  not  require  a  stamp :  but  that  if  it  contained  any  thing  of  agree* 
ment  beyond  the  mere  authority,  it  must  have  an  agreement-stamp. 

And  in  the  case  of  Reardon  t.  Swaby,  4  East,  188,  it  was  held,  that  if  the  cognovit  con- 
tained an  agreement  to  take  the  debt  by  instslments,  it  must  have  an  agreement-sump;--* 
and  recognised  the  authority  of  the  case  of  Atnet  v.  Hill. 
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PHILIPE,  Gent,  one,  Sic,  v.  BAKER. 


If  one  ■  admitted  to  defend  t  sait  m  Chtncery,  in  forma  pauperiBt  hie  solicitor  can  only 
reeofer  of  him  money  tctually  paid  out  of  pocket  for  the  defence  of  the  suit. 

Assumpsit  for  business  done  as  a  solicitor,  with  the  common  money  counts. 
Plea— General  issue 

It  appeared  that  a  bill  in  Chancery  had  been  filed  against  the  defendant  by  a 
person  named  JtUen,  and  that  he  had  employed  the  plaintiff  as  his  solicitor,  to 
enter  an  appearance  for  him,  and  to  put  in  an  answer  to  that  bill ;  but  the 
defendant  being  poor,  the  plaintiff  had,  before  the  answer  was  put  on  the  file, 
prepared  a  petition  for  him  to  defend  that  suit  in  forma  pauperiSf  the  prayer 
of  which  petition  having  been  granted  by  the  Lord  Chancellor,  &e  appearance 
in  Chancery  was  entered,  and  the  answer  put  in  in  forma  pauperii,  and  the 
suit  there  had  not  proceeded  any  further.  The  amount  of  the  plaintiff's  bill 
was  14/.  14s.  M. 

^5341      ^Abbott,  C.  J.   As  the  defence  of  the  suit  in  Chancery  was  in  forma 
^  pauperis,  I  am  of  opinion  that  the  plaintiff,  as  his  solicitor,  can  only 
recover  the  amount  of  the  money  he  actually  paid  out  of  pocket. 

Verdict  for  the  plaintiff— Damages  2/.  Is.  4(/.t 
N,  Garke,  for  the  plaintiff. 
The  defendant  in  person. 

[Attomies — PhiUpe^  and  In  person.] 

t  This  ram  did  not  inclode  any  thing  either  for  attendance,  loas  of  time,  drawing  oi 
eo^rotiing,  copies,  or  serrice  of  orders ;  but  only  the  mone^jr  paid  out  of  pocket  by  the 
plaintiff  as  eolicitor,  and  the  parchment  on  which  the  answer  in  Chancery  was  written. 


PARTRIDGE  v.  COATES. 

heading, — ^lu  a  declaration,  for  usury,  the  day  from  which  the  forbearance  is  to  commence, 
is  material,  and  must  be  truly  stated.  If  no  day  is  stated,  it  will  be  bad.  If  a  wrong 
day  ia  laid,  it  will  be  a  fatal  variance. 

Debt  for  penalties  for  usury. 

The  first  count  of  the  declaration  stated,  that  one  Thomaa  Dauneey  had 
drawn  a  bill  of  exchaiu[e,  payable  to  his  own  order,  which  had  been  duly 
accepted  by  one  Danid  Orphin;  and  that  afler  the  29th  day  of  September, 
171 4,  to  wity  on  the  3d  day  of  July,  1824,  it  was  corruptly,  iic,  agreed  between 
the  defendant  and  the  said  Thomas  Dauneey,  that  the  defendant  should  lend 
and  advance  to  the  said  Thomas  Dauneey  100/.,  «•  and  should  forbear  and  give 
day  of  payment  for  the  same  unto  the  said  Thomas  Dauneey,  from  the  time 
of  lending  the  same,"  until  the  said  sum  of  money  (secured  by  the  bill)  should 
become  due  and  payable,  to  wit,  until  the  dth  of  October  next  following;  and 
*5351  ^^^  ^^  defendant  for  such  ^forbearance  should  receive  from  the  said 
^  Thomas  Dauneey  the  sum  of  6/.  6s.:  and  for  the  securing  the  100/., 
the  bill  was  to  be  assigned  to  the  defendant.  And  **  that  in  pursuance  of  the 
said  corrupt  baigain  and  agreement  so  made  as  aforesaid,  he  the  said  defend- 
ant, afterwards,  to  wit,  on  me  said  3d  day  oiJuly,  to  wit,  at,  &c.,  did  lend  and 
advance  to  the  said  Thomas  Dauneey  the  said  sum  of  100/.,*'  d^.;  it  then 
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proceeded  to  aver  payment  of  the  usurious  interest,  ^.  The  other  counts  of 
the  declaration  were  similarly  framed,  as  far  as  regarded  &e  point  on  which 
the  case  ultimately  turned. 

From  the  evidence,  it  appeared  that  the  defendant  had  received  6/.  6t.  of 
TVwnuu  Dauncey^  and  for  that  the  defendant  had  discounted  the  bill  men- 
tioned  in  the  dedaration,  by  giving  him  a  check  on  his  banker,  dated  July  3d; 
but  it  was  proved,  that,  in  point  of  fact,  the  amount  of  the  check  was  paid  in 
cash  to  Dmtncey  on  the  5th  of  July,  and  not  on  the  third. 

Denman,  F.  Pollock,  and  HoU,  for  the  defendant,  contended  &at  this  was  a 
&tal  variance,  as  the  declaration  stated  a  corrupt  contract  for  an  usurious  loan 
from  the  3d  of  Jtdy,  and  an  advance  of  the  money  on  that  day.  The  time 
was,  in  cases  of  usury,  most  material,  as  being  the  only  thing  that  made  the 
taking  the  amount  to  be  paid  as  interest,  usurious  or  not,  and,  therefore,  it 
ought  to  be  truly  stated.  Harris  v.  HudBon,  4  Esp.  152 ;  Carlisle  v.  TVeart, 
Cowp.  671. 

Abbott,  G.  J.  The  distinction  in  this  case  is,  that  the  forbearance  is  stated 
not  to  be  from  one  day  to  another,  but  from  the  time  of  the  lending. 

The  defendant's  Counsel.  Then,  my  Lord,  it  would  not  be  necessary  to 
put  any  day  at  all,  as  the  time  from  which  the  forbearance  was  to  be ;  bat  we 
contend,  that  it  must  appear  on  the  face  of  the  record  that  usury  *has  i-Moa 
been  taken,  which  can  only  be  by  a  particular  sum  being  taken  for  for^  ^ 
bearance  between  two  given  days;  and  if  the  time  is  material,  laying  the  day 
under  a  videlicet  makes  no  difference. 

Scarlett,  and  Abraham,  contra^  It  is  only  necessary  that  the  interest  should 
be  alleged  to  be  usurious  and  taken  on  an  usurious  contract ;  and  though  if  it 
be  alleged  that  the  contract  was  for  forbearance  between  given  days,  those 
da^s  must  be  proved,  still  no  case  has  yet  decided  that  it  is  necessary  to  state 
a  precise  day :  and  it  is  sufficient  to  allege  that  the  sum  was  to  be  paid  as 
interest  from  the  time  of  the  lending,  and  that  it  was  at  an  usurious  rate  of 
interest. 

Abbott,  C.  J.  It  appears  to  me,  that,  in  a  declaration  for  usury,  tt  is  neces- 
sary to  show  that  the  period  of  forbearance  was  such  that  the  sum  taken 
exceeded  the  legal  interest.  Here  it  is  only  alleged  to  be  from  the  time  of  the 
lending.  Now,  that  might  be  so  long  a  time  from  the  other  day  as  to  make 
the  sum  received  not  exceed  the  rate  of  6 per  cent,  for  a  year:  and  if  it  be 
said,  that  in  this  declaration  there  is  a  day  stated,  that  is,  the  dd  of  Jtdy,  which 
is  a  wrong  day,  I  think  the  plaintiff  must  be  called. 

Nonsuit. 

Scarlett,  and  Mrahain^  for  the  plaintiff. 

Denrnan,  F.  PoUock,  and  Holt,  for  the  defendant. 

[Attomies— J7.  Hunnas^  and  Hodson,'] 

In  the  case  of  Carlisle^  out  Utm,  v.  Tretir$,  Cowp.  671,  the  plaiatiff  having  declared  oa 
an  usurioiM  contract  on  toe  2l8t  of  Decetnber,  1774«  giving  day  of  payment  to  the  23d  of 
December,  1776,  and  the  evidence  being  of  a  contract  on  the  23d  of  December,  ITtitJer 
tvoyeare;  this  waa  held  to  be  a  fatal  variance. 

*tn  the  case  of  Barrist  qui  tarn,  v.  Hudeon,  4  Esp.  152,  the  day  of  the  advance  of  rnrri 
the  money  was  laid  under  a  videlicet,  bat  it  waa  held  that  a  variance  in  the  day  waa  ^ 
fatal.    And  it  waa  ruled  in  the  cases  of  Brooke,  q.  t.,  v.  Middleton,  1  Camp.  445,  and 
BcrrodaUe,  q,  <!.,  v.  Middlet&n,  2  Camp.  53,  that  if  the  monev  is  advanced  upon  usury  by 
•  check,  the  forbearance  ia  only  from  the  time  at  which  the  check  is  converted  into  caah. 
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ORME,  who  sues,  &c.,  v.  GROCRFORD. 


Praefice.— If  a  case  be  not  gone  into,  the  Judge  will  not  certify  that  it  waa  a  fit  cause  to 
be  tried  by  a  special  jury,  merely  because  the  declaration  is  for  penaltiea  to  a  Tery  large 
amount,  and  because  persons  of  considerable  rank  are  called  on  their  tubpcuuu. 

DsBT,  for  penalties  under  the  statute  of  9  Jinn,  e.  14,  for  winning  excessive 
sums  of  money  at  play.  The  penalties  sought  to  be  recovered  amounted  to 
many  thousand  pounds. 

The  pbiintiflr*s  Counsel,  after  having  had  several  witnesses  called  on  their 
mbpcmas^  some  of  them  persons  of  h^^h  rank,  stated  (without  the  case  having 
heen  at  all  gone  into)  that  they  were  in  no  condition  to  prove  their  case,  and 
the  plaintiff  was  nonsuited. 

The  JStttomey  Oeneral  (as  Counsel  for  the  defendant)  applied  to  the  Lord 
Chief  Justiee  to  certify  that  this  was  a  fit  case  to  be  tried  by  a  special  jury* 
from  the  nature  of  the  case  stated  on  the  record,  and  the  great  ajnotint  of  the 
penalties  sought  to  be  recovered. 

Abbott,  C.  J.  I  cannot  certify  that  ihe  cause  was  fit  to  be  tried  by  a 
special  jury  on  a  mere  view  of  the  record. 

The  Attorney  General.  But  your  Lordship  has  the  additional  circumstance 
of  the  high  rank  of  some  of  the  witnesses. 

*5381       *Abbott,  C.J.     As  the  case  has  not  been  gone  into,  I  cannot  certify 
-'  for  the  special  jury. 

C  PhillipSf  and  Patieaan^  for  the  plaintiff. 

The  Attorney  Chnerai  for  the  defendant. 

[[Attomies— Xt/cA/ieU^  and  Surman.] 


^j 


The  Apothecaries'  Company  v.  BENTLEY* 

OsBf  preiamdi.  Id  an  action  of  debt,  on  the  Apothecaries'  Act,  55  Gm.  8,  e.  194,  t .  90, 
for  a  penalty  for  practising  as  an  apothecary,  without  having  obtained  a  certificate  from 
tbe  Apothecaries'  Compsoy  under  that  act,  it  is  not  necessary,  on  the  part  of  the  plain- 
tifis,  to  prove  that  the  party  has  not  obtained  his  oertifioate,  the  onut  lying  on  him  to 
■bow  that  he  has.    It  must,  however,  be  averred  in  the  declaration  that  he  has  not 

tVbether  a  party  incurs  only  one  penalty  bv  a  continued  practising  as  an  apothecary, 
thongh  he  attends  several  patients,  or  whether  he  incurs  a  fresh  penalty  for  each  patient 
tbat  he  attends— QiMrct 

Dkbt,  for  penalties  for  practising  as  an  apothecary,  without  having  obtained 
a  certificate  from  the  Apothecaries  Company. 

t  The  statute  55  Geo.  3,  c,  194,  enacts-^.  9,  "And  be  it  further  enacted,  That  for  the 
purposes  of  this  act,  so  far  as  the  same  regards  the  examination  of  apothecaries,  and  assist- 
■nit  to  spotbecaries,  twelve  persons  properly  qualified,  as  berein-before  is  mentioned, 
shall  be  chosen  and  appointea  by  the  said  Master,  Wardens,  and  Assistants  for  the  time 
being,  (who  are  hereby  authorised  and  empowered  to  choose  and  appoint  such  persons, 
■nd  to  remove  or  displace  them  from  time  to  time,  as  tbey  the  ssid  Master,  Wardens,  and 
Assistants  for  the  time  being,  shall  deem  advisable,)  and  sach  persons,  when  so  chosen 
and  sppointed,  or  anv  seven  of  them,  shall  be,  end  be  celled  the  Court  of  Gzsminers  of 
the  Society  of  Apotnecsries;  and  such  Court  of  Ezsminers,  or  the  major  part  of  them 
present  at  any  meeting,  shsH  hsve  full  power  and  authority,  and  are  hereby  authorized 
and  empowered  to  examine  all  apothecaries,  and  assistants  to  spotbecaries,  throughout 
England  and  WaUt,  and  to  grant  or  refuse  such  certificate,  as  herein-after  is  mentioned  ; 
ana  such  Court  of  Examiners,  or  the  major  part  of  them,  shall,  and  they  are  hereby 
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•The  different  couniB  of  the  declaration  charged  fresh  penalties  to  have  beea 
incurred  by  attending  different  persons. 

Abbott,  C.  J.,  doubted  whether  a  fresh  penalty  attached  for  every  acting  as 
an  apothecary  towards  each  different  patient,  and  whether  more  than  one 
penalty  attached  for  a  ^continued  practising  as  an  apothecary,  though  r^^^ 
the  party  attended  different  persons  as  patients. 

On  the  part  of  the  Company,  no  evidence  was  given  that  the  defendant  had 
not  obtained  his  certificate  from  the  Company. 

Brougham  objected,  that  it  was  incumbent  on  the  Company  to  prove  this. 
If  in  the  act  the  certificate  had  been  mentioned  in  a  separate  proviso,  as  an 
exemption  from  the  penalty,  it  would  then  be  matter  of  defence ;  but  as  it  was 
incorporated  in  the  clause  which  gave  the  penalty,  it  must  be  negatived  by  an 
averment  in  the  declaration,  and  that  averment  must  be  proved. 

Scarlettj  contra.  I  admit  that  it  must  be  negatived  in  pleading ;  but  as  it  is 
a  negative  averment,  it  need  not  be  proved.     In  actions  for  penalties  under  the 

Sme  laws,  the  plaintiff  is  obliged  to  aver  that  the  defendant  is  not  qualified  to 
U  game,  but  he  is  not  held  to  prove  that  averment. 
Abbott,  C.  J.     As  it  is  in  the  negative,  the  proof  lies  in  the  defendant 

Verdict  for  the  Company  for  one  penalty  of  20/. 
Searlettt  and  CktmpbeU,  for  the  Company. 
Brougham^  and  Piatt,  for  the  defenaant. 

[Attomies*— J9bre  4*  B.,  and  Howard."] 

Negative  averments  in  the  declaration  need  not  generally  be  proved  on  tb«  part  of  the 
plaintiff.  In  the  case  of  Spierei  v.  Parker,  1  T.  R.  144,  Lord  MantUUL  says,  that  **  the 
plaintiff  most,  as  in  actions  on  the  game  laws,  aver  a  case  within  tne  act;  and  therefon 
be  must  negative  the  exceptions  in  the  enacting  clanse,  though  he  *(Aroio  the  burden  r«^j 
of  proof  on  the  other  tide. 

In  the  case  of  Jeft  ▼.  Itaaet,  1  Bos.  &  Pul.  468,  it  is  laid  down,  that  the  plaintiff  miitt 
state  in  bis  pleadings  every  thing  that  entitles  him  to  recover ;  but  that  it  is  a  very  dif* 
ferent  question  what  is  to  be  proved  bv  one  party  snd  what  bv  the  other. 

In  the  caseof  J7ex  V.  Turner,  5  M.  «  S.  206,  it  wss  held,  that  thouj^h  in  an  information 
on  the  gsme  lews  it  is  necessary  to  negative  the  defendant's  qualification  to  kill  game,  yet 
it  lies  on  the  defendant  to  show  that  he  is  qualified  :  and  in  Jeft  v.  Itaaet,  above  cited, 
Mr.  Justice  Heath  lays  down,  that  this  is  an  averment  necessary  on  the  part  of  the  prose* 

required  to  meet  and  assemble  in  some  convenient  room  in  the  Hall  of  the  said  Society, 
once  at  least  in  every  week,  for  the  purpose  of  such  examination,  and  then  and  there  to 
examine  all  persons  applying  to  be  examined,  and  duly  qualified  so  to  be  by  virtue  of  thii 


act." 


«.  14.  "  And  to  prevent  any  person  or  persons  from  practising  as  an  apothecary,  with- 
out being  properly  qualified  to  practise  as  such,  be  it  further  enscted,  That  from  and  aftei 
the  first  day  of  Augutt,  one  thousand  eiffht  hundred  and  fifteen,  it  shall  not  be  lawful  for 
any  person  or  persons  (except  persons  already  in  practice  as  such)  to  practise  as  an  apo- 
thecary in  any  part  of  JSngland  or  Walee,  unless  he  or  they  shall  have  been  examined  by 
the  said  Court  of  Examiners  or  the  msjor  part  of  them,  and  have  received  a  certificate  of 
his  or  their  being  duly  qualified  to  practise  as  such  from  the  said  Court  of  Examiners  oi 
the  major  part  of  them  as  aforesaid,  who  are  hereby  authorised  and  required  to  exainiDe 
all  person  and  persons  applying  to  them,  for  the  purpose  of  ascertaining  the  skill  and  abi- 
lities of  such  person  or  persons  in  the  science  and  practice  of  medicine,  and  his  or  their 
fitness  and  qualification  to  practise  as  an  apoihecar^r ;  and  the  said  Court  of  Examiners, 
or  the  major  part  of  them,  are  hereby  empowered  either  to  reject  such  person  or  persone, 
or  to  grant  a  certificate  of  such  examination,  and  of  his  or  their  qualincation  to  practiie 
as  an  apothecar^r  as  aforesaid :  Provided  always,  that  no  person  shall  be  admitted  to  sucli 
examination  until  he  shall  have  attained  the  full  age  of  twenty-one  vears.*' 

t.  20.  **  And  be  it  further  enacted.  That  if  any  person  (except  such  ss  are  then  actually 
practising  as  such)  shall,  after  the  said  first  day  of  Augutt,  one  thousand  eight  hundred 
and  fifteen,  act  or  practise  as  an  apothecary  in  any  part  of  England  or  TFales,  wiihoat 
having  obtained  such  certificate  as  aforesaid,  every  person  so  ofiending  shall  for  every  each 
offence,  forfeit  and  pay  the  sum  of  twenty  pounds ;  and  if  any  person  (except  such  as  are 
then  acting  as  such,  and  excepting  persons  who  have  actually  served  an  apprenticeship  ai 
aforesaid)  shall,  after  the  said  first  day  of  ^v^vsf,  one  thousand  eight  hundred  and  fifieea, 
act  as  an  assistant  to  anv  apothecary,  to  compound  and  dispense  medicines,  without  hav- 
ine  obtained  such  certincate  as  aforesaid,  every  person  so  offending,  shall  for  every  auc^ 
offence  forfeit  and  pay  the  sum  of  five  pounds." 
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• 

.  eutoT,  but  that  the  anut  vrobandi  on  this  point  lies  on  the  defendant.  And  in  the  case  of 
Mann  x.  Daverg^  clerk,  3  B.  dD  A.  103,  where  a  party  waa  convicted  of  returning  to  a 
pariah  from  which  he  had  been  legally  removed,  without  bringins  with  him  a  certificate 
rrojD  the  pariah  to  which  he  had  been  removed,  it  was  held  that  tne  proof  lay  on  him  to 
shoir  that  he  did  not  return  as  a  vagrant,  but  that  he  had  lawful  reaaon  for  ao  doing.  How- 
ever, in  the  case  of  Sex  v.  Rogen,  2  Camp.  654,  which  waa  an  indictment  on  the  atatute 
42  Geo.  3.  e.  107, «.  1,  which,  makes  it  a  felony  to  hunt  deer  in  an  incloaed  park  or  ground, 
without  the  conaent  of  the  owner,  Mr.  Jueiice  Lawrence  held,  that  it  was  necesaary  to  call 
the  owner  to  prove  that  he  did  not  conaent.  But  this  waa  nrobably  on  the  ground  that  hia 
not  consenting  waa  a  matter  peealiarly  within  hia  knowleoge. 


OILLON  V.  B0DDIN6T0N,  Esq. 

The  plaintiff,  in  1822,  had  a  remainder  in  fee  in  a  wharf  expectant  on  a  tenancy  for  life  of 
bis  father.  The  defendanta,  in  that  year,  dug  aoil  out  ot  their  dock,  which  waa  contian- 
OQs,  and  the  water  thereby  undermined  the  wall  of  the  wharf.  In  1823,  the  nlaintin 'a 
fiither  died ;  and  in  1824,  the  action  of  the  water  on  the  wall  had  underminea  it  ao  far 
that  it  fell: — Held,  that  the  plaintiff  had  a  right  of  action  against  the  defendanu, 
although  they  had  done  no  act  since  the  death  of  the  plaintiff^  father,  by  which  the 
plaintiff  came  into  poaaeaaion  of  the  freehold  of  the  wharf.  By  a  private  act  of  Parlia- 
ment, it  waa  enacted,  that  the  defendants  (the  London  Dock  Company)  ehould  be  aued 
within  "aiz  calendar  montha  after  the  fact  committed :" — Held,  tnat  the  limitation  ran 
from  the  time  of  the  conaequential  injury  happening,  and  not  from  the  doing  of  the  act 
which  caused  that  consequential  injury ;  aa,  here,  the  act  itaelf  waa  not  tortioua  or  inju- 
riooa,  except  from  thoae  conaequencea  which  occurred  aome  time  after. 

Action  on  the  case. 

The  declaration  stated,  that  the  plaintiff  now  is,  and  was,  at  the  several  times 
when  a  certain  wall,  after  mentioned,  was  suffered  to  remain  undermined, 
injured,  shaken,  ^.,  and  when  the  soil  under  the  said  wall  was  washed  away, 
*5421  ^"^  *when  a  part  of  the  said  wall  fell  down,  and  the  remainder  thereof 
-*  became  in  a  ruinous  state,  seised  in  his  demesne  as  of  fee  of  and  in  the 
reversion  of  one  undivided  third  part  of  a  certain  wharf,  subject  to  a  tenancy 
from  year  to  year  of  Tlumiaa  Crtay  and  William  Thacker  therein ;  and  that 
the  London  Dock  Company,  on  the  first  of  January,  1818,  and  on  divers  other 
days  and  times  between  that  day  and  the  first  of  January,  1824,  at,  &c., 
wrongfully  and  unskilfully,  had  caused  a  great  quantity  of  mud,  ^c,  to  be 
excavated  and  dug  from  the  bed  of  a  certain  dock,  called  Hermitagt'doek,  by 
means  of  which  a  certain  wall  of  the  said  wharf,  ^called  Doume^i  wharf,) 
became  undermined  and  shaken,  and  the  soil  under  the  same  loosened,  by  the 
tide  which  flowed  into  the  said  dock  from  the  river  Thames;  and  that  the 
Company  negligently  permitted  the  same  to  remain  so  undermined  for  a  long 
space  of  time,  to  wit,  seven  years,  until  divers  parts  of  the  wall,  on  divers  days 
since  the  Ist  of  January,  1824,  fell  down,  and  the  remainder  thereof  became  in 
80  ruinous  a  state,  that  it  was  necessary,  to  prevent  further  damage  to  the 
wharf,  that  it  should  be  taken  down  ;  by  means  of  which  premises  the  plain- 
tiff was  greatly  injured  in  his  reversionary  estate  and  interest  aforesaid,  to  a 
large  amount,  to  wit,  2000/.     Plea — General  issue. 

It  was  admitted  that  the  defendant  was  the  treasurer  of  the  London  Dock 
Company,  who,  by  a  private  act  of  Parliament,  30  and  40  Geo,  3,  c.  47,  are  to 
be  sued  in  the  name  of  their  treasurer.  And  from  the  evidence,  it  appeared 
that  the  plaintiff  was  tenant  in  fee  of  an  undivided  third  part  of  the  wharf  in 
question,  subject  to  a  tenancy  from  year  to  year ;  and  that  he  had  so  become 
owner  of  it  on  the  decease  of  his  father,  (who  had  had  an  estate  for  life  in  it, 
under  the  will  of  a  person  named  Downe,)  in  the  year  1823.  And  it  was 
proved,  that,  in  the  year  1822,  the  London  Dock  Company  had  excavated  the 


312  GiLLON  V.  BoDDiNGTON.   M.  T.  1824.       [543 

bed  of  one  of  their  docka«  called  the  Hermitage^ockt  on  one  side  of  which  the 
wall  in  question  was ;  and  that  by  such  ^excavation,  the  foundation  of  r,.^ 
the  wall  was  exposed  to  the  action  of  the  tide,  and  that  a  considerable  ^ 
portion  of  the  waJl  fell  in  the  year  1824,  when  it  was  considered  absolutely 
necessary  to  take  down  the  remainder  of  it,  as  it  was  then  in  a  very  ruinoos 
state. 

Scarlett  contended,  that  the  plaintiff  must  be  nonsuited ;  1st,  because  the 
declaration  stated,  that  the  plaintiff  was  and  now  is  seised  of  a  reversion  in  fee, 
subject  to  a  tenancy  from  year  to  year ;  whereas  the  injury  being  caused  by 
the  excavating  done  in  1822,  the  declaration  should  have  been  for  an  injury 
done  to  his  reversion  expectant  on  the  tenancy  for  life  of  his  father;  and  be 
further  argued,  that  as  the  injury  was  done  in  1822,  in  the  father's  lifetime, 
and  he  could  have  brought  an  action  for  it,  the  present  plaintiff  could  not  main- 
tain any  action  at  all.  And  2d,  because  the  action,  if  maintainable,  was  brought 
too  late.  By  the  London  Dock  Ad^  30  and  40  Geo.  3,  c.  47,  «.  151,  it  is 
enacted,  that  *«  no  action  or  suit  shall  be  commenced  against  any  person  or 
persons  for  any  thing  done  in  pursuance  of  this  act,  until  twenty  days*  notice 
shall  be  given  to  the  person  or  persons  against  whom  the  same  is  to  be  brought, 
nor  after  a  sufficient  satisfaction  or  tender  thereof  hath  been  made  to  the  party 
or  parties  aggrieved,  not  afttt  nx  calendar  montha  nexl  ij^er  Me  act  comr 
mittedf  and  such  action  or  suit  shall  be  laid  and  brought  in  the  county  of 
Middlesex^  and  not  elsewhere :  and  the  defendant  or  defendants  in  such  action 
or  suit,  shall  and  may  plead  the  general  issue."  Now  the  fact  committed  by 
the  Company,  which  caused  the  damage,  was  in  the  year  1822,  if  at  all,  and 
therefore,  more  than  six  months  having  elapsed,  the  plaintiff  must  be  called. 

The  Attorney  General^  Taunton^  and  Bayley^  contra.  This  is  an  action 
on  the  case,  for  a  consequential  damage ;  and  it  has  been  decided  that  in  such 
actions  for  consequential  damage,  the  period  of  limitation  is  not  calculated 
*fTom  the  time  of  the  fact,  but  from  the  time  of  the  consequential  damage,  t^^aa 
Roberts  v.  Read  and  Others,  16  East,  215;  Sutton  and  Clarke^  6  ^ 
Taunt.  40  n.  If  an  act  be  done  which  will  probably  occasion  damage,  no 
action  can  be  maintained  for  it ;  and  if  it  eould  not  be  maintained,  now  the 
damage  has  happened,  the  party  grieved  would  be  without  remedy.  As  to  the 
first  point,  the  same  principle  applies.  The  consequentiBl  damage  wais  after 
the  decease  of  the  plaintiff's  father,  as  the  wall  fell  in  the  year  1824. 

Scarlett,  in  reply.  I  submit,  that  there  was  a  cause  of  action  in  1822, 
because  it  was  then  known  that  the  wall  was  undermined,  although  it  had  not 
then  fallen;  and  the  plaintiff  coming  in  as  a  remainder-man,  is  not  different 
from  the  case  of  a  purchaser:  and  if  one  had  purchased  this  wharf,  knowing 
the  state  of  the  wall,  could  he  be  allowed  to  say,  I  will  wait  till  the  wall  fells 
down,  and  then  bring  an  action  against  the  Company  ?  I  therefore  contend, 
that,  six  months  have  elapsed  since  the  injury  was  done,  the  plaintiff  is  barred; 
and,  further,  that  as  it  was  done  before  he  became  possessed  of  the  proper^, 
he  cannot  recover  on  this  declaration. 

Abbott,  C.  J.  I  think  that  the  case  of  Roberta  v.  Read  is  an  answer,  by 
way  of  autliority,  to  the  objection  as  to  the  limitation  of  the  action ;  and  I  have 
great  pleasure  in  finding  Uiat  decision,  as  it  shows  the  wisdom  of  the  law  in 
not  too  stncdy  adhering  to  the  words  of  an  act  of  Parliament,  where  they  would 
work  injustice.  It  also  furnishes  an  answer  to  the  other  point.  I  take  it  that 
the  washing  away  of  the  foundation  of  the  wall  had  commenced  before  the 
plaintiff^s  title  accrued ;  but  for  the  falling  of  the  wall,  which  occurred  after, 
the  plaintiff  may  recover.  I  think  this  case  quite  distinguishable  from  that  of 
a  purchaser  for  money ;  but  I  do  not  say  that  even  Uien  the  action  would 
not  lie. 

*The  defence  was,  &at  the  wall  fell  through  mere  decay.  This  was,  r«gi > 
however,  not  made  out.  ^ 

Verdict  for  the  plaintiff— Damages  500L 
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Jltiomey  Generalj  Tbtm/on,  and  Bavley^  for  the  plaintiff. 

ScarUU^  Bosanquet^  Serjt.,  /I  PoUoeky  and  CarttTf  for  the  defendant. 

f  Attomies — Brooksbank  ^  Co.^  and  Teetdak  ^  Co,] 

In  the  cue  ofSeherU  ▼.  Bead,  16  East,  215,  the  sanreyore  of  highways  of  Pensanet  had 
nodanDined  the  plaintiff's  wall,  which  fell  some  months  afterwards.  By  the  statute  13 
(reo.  3,  e.  78,  «.  81,  surveyors  of  highways  must  he  sued  within  three  calendar  months 
after  the  fact  committed;  and  thia  action  was  brought  within  three  months  after  the  wall 
fell,  but  more  than  three  months  after  the  undermmin^.  The  Court  decided,  that  if  the 
iction  bad  been  trespass,  it  must  have  been  brought  within  three  months  after  the  act  of 
trespass  complained  of;  but  being  an  action  on  the  case  for  consequential  damage,  it  could 
Bot  be  brottgnt  till  the  specific  wronghad  been  suffered. 

lo  the  case  of  Sution  v.  Clarket  6Taaot.  29,  this  point  was  not  ej^essly  decided. 


FOOTE  V.  HAYNE. 

A  party  will  not  be  allowed  to  eo  into  evidence  of  the  time  when  the  Counsel  for  the 
opposite  party  was  retained,  eitoer  by  calling  the  Counsel's  clerk  or  otherwise ;  as  the 
rataining  of  Counsel  falls  within  the  rule  respecting  confidential  communications. 

If,  is  an  action  for  breach  of  promise  of  msrriage,  the  defence  set  up  is,  that  the  defendant 
WB8  induced  to  make  the  promise  through  misrepresentations  made  to  him ;  and  it  is 

J  roved  that  the  plaintiff  knew  that  her  father  wrote  letters  to  the  defendant,  in  which 
a  made  statennents  respecting  her ;  such  letters  are  evidence  for  the  defendant,  although 
there  is  no  proof  that  the  plamtiff  had  read  them,  or  was  acquainted  with  their  exact 
eooteots :  but  the  plaintiff  would  not  be  considered  answerable  for  the  particular  expru' 
it0iu  contained  in  them. 
Bot  a  verbal  representation  made  by  the  plaintiff's  father  (she  not  being  present)  to  a 
third  porson,  who  communicated  it  to  the  defendant,  is  not  evidence. 

Breach  of  promise  of  marriage. 

By  the  evidence,  on  the  part  of  the  plaintifiT,  (Miss  Ibote,  the  celebrated 
actress,)  it  appeared  that  the  defendant  had  made  several  distinct  promises  to 
marry  the  plaintiff,  and  had  broken  off  the  match  afler  each  of  the  promises. 
*54(I1  ^^  ^^  ^^  admitted  that  the  plaintiff  had  had  *two  children  by  Colonel 
-I  Berkeley;  but  of  this  the  defendant  was  aware  afler  the  breaking  off  the 
fint  promise,  and  before  the  making  of  the  second. — ^The  plaintiff's  attorney 
VIS  called,  on  the  part  of  the  plaintiff,  and  asked  whether  he  had  not,  on  or 
about  the  29th  of  September,  1824,  applied  to  Mr.  Scarlett* 8  clerk  at  his 
chambers,  for  the  purpose  of  retaining  him  as  Counsel,  and  whether  he  was 
not  shown  a  book  ?  The  object  of  this  was,  to  show  that  the  defendant  had 
retamed  Mr.  Scarlett  as  his  Counsel  in  any  action  the  plaintiff  might  bring 
against  him,  on  the  very  day  on  which  one  of  the  later  promises  was  made. 

Scarlett.  This  is  really  not  evidence.  My  clerk  is  in  attendance,  having 
been  served  with  a  mbpoma  duces  tecum,  to  produce  my  retainer-book. 

Abbott,  C.J.  I  cannot  receive  any  evidence  of  the  retainer  of  the  opposite 
Counsel.  I  am  decidedly  of  opinion  that  it  ought  not  to  be  put  in  evidence,  as 
it  comes  clearly  within  the  rule  with  respect  to  confidential  communications. 

The  defence  was,  that  the  defendant  had  been  deceived  into  making  these 
promises,  by  the  false  representations  made  to  him  by  the  plaintiff,  and  her 
father  and  mother,  with  her  knowledge.  On  the  cross-examination  of  the 
plaintiff  *s  witnesses,  it  was  proved  that  the  plaintiff  had  told  the  defendantt 
when  he  first  made  his  proposals,  that  she  could  not  give  any  answer,  till  a 
promise  of  marriage  she  had  made  to  Colonel  Berkeley  was  put  an  end  to: 

*5471  ^^^  ^^^  ^"  ^^^^  ^^  ^^^  ^°^®  ^^^  ^'^^^  ^  ^  ^^^  ^^  pregnancy ;  and  that 
J  when  she  lefl  Londati  for  her  second  *accauchemenlf  she  knew  that 

Vol.  XIL-.40  2  B 
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her  father,  who  remained  in  London^  wrote  letters  to  the  defendant,  respecting 
her,  though  it  did  not  appear  that  she  knew  the  exact  contents  of  any  of  these 
letters. 

The  defendant's  Counsel  wished  to  give  these  letters  in  evidence,  to  show 
the  misrepresentations  that  were  made  to  the  defendant;  the  letters  stating  that 
the  plaintiff  had  gone  into  the  country  for  a  pulmonary  complaint. 

The  plaintiff's  Counsel  objected  that  they  were  not  evidence,  because  they 
were  written  by  a  third  person,  and  the  plaintiff  was  not  proved  to  have  been 
acquainted  with  their  contents. 

Abbott,  C.  J.  As  it  is  in  evidence  that  the  plaintiff  assigned  as  the  reason 
of  her  not  giving  an  answer  to  the  defendant's  proposals,  that  she  was  under  a 
promise  to  marry  Colonel  Berkeley,  it  is  open  to  the  defendant  to  give  in  eri- 
dence  any  thing  to  show  that  that  was  not  true ;  and  as  it  is  also  in  proof  that 
the  plaintiff  knew  that  her  father  was  making  representations  to  the  defendant 
respecting  her,  his  letters  are  evidence,  though  the  plaintiff  will  not  be  answer- 
able for  the  particular  expressions  contained  in  them. 

The  letters  of  Mr.  Ihote  were  read. 

The  defendant's  Counsel  then  wished  to  call  a  witness  to  prove  that  the 
plaintiff's  father  had  (at  a  time  when  the  plaintiff  was  not  present)  made  a 
representation  to  him  of  the  good  conduct  and  character  of  the  plaintiff,  which 
he  had  afterwards  communicated  to  the  defendant. 

Abbott,  C.  J.  That  is  certainly  not  evidence.  I  have  already  received 
what,  in  the  strictness  of  former  times,  would  not  have  been  thought  admissible. 

Verdict  for  the  plaintiff— Damages,  3000/. 

The  Attorney  OenereU,  Gumey,  and  Piatt,  for  the  plaintiff.  r«<^ 

Scarlett f^  Brougham^  and  Molphua,  for  the  defendant  *' 

[Attomies — O.  Gill^  and  Carter.^ 


REX  V.  PARKINS,  Esq. 

Practice. — On  the  trial  of  an  indictment  for  perjury,  the  Jad^e  will  allow  the  defendant  to 
address  the  jury,  and  cross-examine  the  witnesses,  and  his  Counsel  to  argue  points  of 
law,  and  suggest  questions  to  him  for  the  cross-examination  of  the  witnesses. 

Indictmrnt  for  perjury.  As  soon  as  the  case  was  called  on,  the  defendant 
stated  it  to  be  his  intention  to  address  the  Jury  in  person,  but  he  wished  his 
Counsel  to  cross-examine  the  witnesses  for  the  prosecution,  and  argue  any 
matter  of  law  that  might  arise. 

Abbott,  C.  J.  The  case  may  be  conducted  by  the  party  himself  as  to 
matters  of  fact,  and  his  Counsel  may  argue  for  him  any  point  of  law ;  but  as 
to  fact,  I  cannot  allow  the  case  to  be  partly  conducted  by  the  party  and  pardy 
by  Counsel. 

Langslow,  for  the  defendant.  In  the  case  of  Redhed  Torke,  on  the  Northern 
Circuit,!  the  party  himself  addressed  the  jury,  but  was  allowed  to  have  the 
assistance  of  Counsel  to  cross-examine  the  witnesses ;  and  in  the  case  of  Rex 
V.  White,  3  Camp.  084  ^  understand  that  all  that  Lord  Ellenborough  meant  to 
prevent  was  the  irregularity  of  two  cross-examinations  for  the  same  defendant 

t  Tried  at  the  York  Assites,  before  Mr.  Justice  Book; 

X  In  the  case  of  Rex  v.  Wriithtt  which  was  a  trial  of  a  misdemeanor,  Lord  EUtnborouift 
ruled,  that  the  defendant  might  cross-examine  and  address  the  jury  in  person,  and  have 
the  assistance  of  Counsel  to  argue  any  point  of  law. 
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*Searletit  contra.    In  the  case  of  Rtdhed  Forke^  Mr.  Hotham^  a  r^g^g 

provincial  Counsel,  croes-examined  the  witnesses,  and  it  was  thought  ^ 
that  he  was  retained  to  conduct  the  case  of  the  defendant  in  the  usual  way ; 
bat  when  the  prosecutor's  case  was  concluded,  he,  to  the  surprise  of  every 
one,  sat  down,  and  the  defendant  himself  rose  to  address  the  jury;  and  as  the 
case  theo  stood,  the  learned  Judge  allowed  him  to  proceed:  but  Lord  Ellen* 
borough  (who  was  then  at  the  bar)  expressed  his  disapprobation  of  it. 

Abbott,  C.  J.  The  defendant  may  conduct  the  case  in  person  as  to  matters 
of  fiict,  and  have  the  assistance  of  his  Counsel  to  argue  matters  of  law,  but  if 
he  addresses  the  jury  in  person,  he  must  cross-examine  the  witnesses ;  for  if 
Counsel  cross-examined,  and  the  party  spoke,  great  inconrenience  would 
ensue.  However,  I  shall  allow  the  defendant's  Counsel  to  suggest  questions  to 
him;  and  that  he  may  have  the  full  benefit  of  their  assistance  in  that  respect, 
he  may,  during  the  examination  of  the  witnesses,  sit  at  the  bar  with  his 
Connsel,  and  return  to  the  floor  of  the  Court  to  address  the  jury. 

This  course  Mras  accordingly  pursued;  and  the  defendant  cross-examined 
the  witnesses,  (receiving  suggestions  from  his  Counsel  from  time  to  time,)  and 
addressed  the  jury  in  person ;  and  his  Counsel  were  prepared  to  argue  for  him 
any  legal  objection  that  might  arise. 
Scarlett,  MolphuSf  C.  Phillips f  and  M.  J,  Quin,  for  the  prosecution. 
C,  F.  ffiUianUf  and  Langshwj  for  the  defendant. 

[Attomies — Harmefi  and  DuncombeJ] 


*550]  •MAYHEW  et  al.  v.  EAMES  et  al. 

Notice  to  the  principal  is  in  law  notice  to  all  agents.  Therefore,  if  stage-coach  proprietors 
have  given  the  usual  52.  notice  to  principals  in  London,' ia  the  month  of  Jiaiittary:  and 
their  traveller,  who  proves  that  he  was  ignorant  of  such  notice,  sends  them,  from  Down- 
iesi,  a  parcel,  containing  872.,  he  has  received  for  them  in  the  month  of  FAruary,  by  a 
coach  belonging  to  these  coach-proprietors,  and  it  is  lost,  the  coach-proprietors  will  not 
be  responsible ;  the  notice  given  to  the  principals  being  considered  in  law  as  notice  to 
all  their  agents. 

Whether  the  person  sending  a  parcel,  containing  872.,  by  a  stage-coach,  by  writing  the 
word  **  Moarning*'  on  it,  aoes  not  commit  sucn  a  fraua  on  the  coach-proprietors,  as  to 

•  exonerate  them  from  Uabilitjr — Qumre. 

Assumpsit  against  the  defendants,  who  were  proprietors  of  a  stage-coach 
miming  from  Lynn  to  London^  for  the  loss  of  a  parcel  containing  87/.  in 
country  bankers  notes. 

The  plaintiffs  were  mercers  in  London;  and  it  appeared  that,  on  the  10th 
oi  FdfTuary^  1824,  the  parcel  had  been  delivered  by  Uie  traveller  of  the  plain- 
tiffs to  a  person  named  JVright,  who  received  parcels  for  this  coach,  at  Downr 
ham,  in  the  county  of  Norfolk,  which  is  one  stage  on  the  road  from  lApin  to 
I/mdon,  and  then  he  put  it  into  the  coach.  On  the  parcel  there  was  written 
the  word  *' mourning,"  although  nothing  of  that  kind  was  contained  in  it.  It 
was  also  proved  that  the  parcel  was  lost  before  it  reached  London, 

Scarlett,  for  the  defendants,  objected,  that  the  word  ''moi^rning"  being 
written  on  it,  was  such  a  deception  on  the  coach-proprietors,  as  to  Sie  value, 
as  to  deprive  the  plaintiff  of  his  right  of  action. 

Abbott,  C.  J.  The  case  had  better  proceed ;  but  I  will  reserve  the  point 
if  it  should  become  necessary  .t 

t  See  the  cases  of  TV2y  v.  Morrieo,  Carth.  485 ;  Gibbon  v.  Paynton,  4  Burr.  2298  j  and 
BaUom  v.  Donovan,  4  0.  d&  A.  21. 
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The  defence  proved  was,  that  several  times  in  the  month  of  January^  1824, 
parcels  coming  by  other  coaches  belonging  to  the  defendants  had  been  delivered 
by  the  defendants  at  the  plaintiffs'  house  of  business,  and  at  each  *of  j-mki 
such  deliveries  a  ticket,  stating  the  amount  of  carriage,  was  left,  con*  ^ 
taining  also  the  fdlowing  notice : — 

*^Johi  Eames^  fFhite  Hoth^  Fetter  Lane^  whence  passengers  and  paioels 
are  conveyed  by  telegraph  and  other  coaches  to  the  principal  sea-ports,  citiesi 
and  commercial  towns  in  the  kingdom ;  also  to  the  most  fashionable  watering 
places,  particularly  Brightarif  RatMgatet  Worthing^  Margate^  LittlehampUm, 
Slc,  Take  notice,  that  the  proprietors  of  carriages  which  set  out  from  this 
^^e,  will  not  hold  themselves  accountable  for  any  passenger's  luggage,  trass, 

Sarcel,  or  any  package  whatever,  above  the  value  of  five  pounds,  if  lost  or 
amaged,  unless  the  same  be  entered  as  such,  and  paid  for  accordingly  when 
delivered  here  or  to  their  agents  in  town  or  country;  nor  will  they  be 
accountable  for  any  glass,  chii^  plate,  watehes,  writings,  cash,  bank-notes,  or 
jewels  of  any  descriptioD,  however  small  their  value." 

But  of  this  notice  the  plaintiffs'  traveller  proved  that  he  was  ignorant  at  the 
time  he  sent  the  parcel, 

Denman^  for  the  plaintiffs,  objected,  that  this  notice  did  not  at  all  affect  his 
case,  because  the  notice,  to  be  operative,  must  be  given  at  the  time  the  parcel 
is  delivered  to  the  carrier,  and,  therefore,  deemed  part  of  the  contract;  and 
as  this  notice  never  had  been,  at  any  time,  communicated  to  the  plaintifis' 
traveller  who  sent  the  parcel,  and  as  the  contract  to  carry  it  was  made  with 
him,  this  notice  could  form  no  part  of  such  contract. 

Abbott,  C.  J.  I  am  of  opinion  that  the  notice  given  to  the  plaintiffs  is 
sufficient  in  this  case  to  destroy  their  right  of  action.  The  traveller  was  their 
agent,  and  made  the  contract  to  carry  solely  on  their  behalf:  and  as  it  is  so, 
the  notice  applies  as  much  as  if  they  had  *Uiem8elves  given  the  parcel  r^Kgo 
out  to  be  carried.     The  plaintiffs  must  be  nonsuited.  ^ 

Nonsuit 

Dennwny  and  PhUt^  for  the  plaindffs. 

Scarlettf  and  Carringtonf  for  the  defendants. 

[Attomie^— Dosp,  and  Hinrich  4*  Stefffifrd.l 


BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROTD,  AND  LITTLEDALE,  Ja 

In  Banc, 

Denman  now  moved  to  set  aside  the  nonsuit,  on  &e  ground  that  the  notice 
given  to  the  plaintiffs  on  the  delivery  of  other  parcels  eodd  not  affect  this  case, 
as  the  present  parcel  was  not  sent  by  them,  but  by  another  person.  The  ques- 
tion turned  on  this,  What  was  the  contract  between  the  plaintiffs'  traveller  and 
the  defendants  T  If  that  was  once  made,  no  notice  could  alter  it;  and  it  was 
clear  that  the  person  so  making  it  knew  nothing  of  the  notice  so  as  to  make  it 
part  of  the'  contract;  and  there  was  no  evidence  of  any  circumstance  which 
could  induce  the  traveller  to  suspect  that  this  was  one  of  the  defendants' 
coaches. 

Batlet,  J.  Was  there  no  evidence  that  the  coach  had  Earnests  name  on 
h,  or  White  Horse,  Fetter  Lane? 

Denman.    None,  my  Ldrd ;  and  I  contend  that  Mr.  Fames  cannot  by  a 

general  notice  exempt  all  the  proprietors  of  all  the  coaches  which  may  stop  at 
is  house  from  their  common  law  liability. 


558] 


1  Carrington  &  Patnb.  317 


Abbott,  G.  J.     I  think  it  was  brought  to  the  plaintiffs'  knowledge  that  the 

*fi&ai  ^^^^i^<^^  would  not  be  liable  for  ^losses  of  parcels  of  above  five  pounds 

•'  value  sent  by  their  coaches ;  and  whether  they  did  or  did  not  know  this 

eoach  to  be  the  defendants',  it  was  their  duty  to  tell  all  their  clerks  not  to  send 

by  any  of  the  defendants'  coaches,  if  they  did  not  like  their  terms. 

Batlbt,  J.  The  plaintiffs  knew  that  the  defendants  would  not  be  answerable 
for  losses  above  a  certain  value,  as  proprietors  of  any  coach  coming  to  the 
fFhiie  Hor9e^  in  Fetter  Lane;  and,  knowing  that,  it  was  their  duty  to  order 
their  traveller  not  to  send  by  any  of  EameaU  coaches,  and  if  th^y  omitted  to 
do  80,  it  was  at  their  own  risk.  The  notice  having  been  given  to  them  is  suffi- 
cient, without  also  giving  it  to  their  agent ;  notice  to  a  principal  being  in  law 
notice  to  all  his  agents. 

HoLROTD,  J.  The  plaintifli  brin^  the  action  on  the  ground  that  the  contract 
was  made  by  their  agent  and  on  then:  behalf,  and  the  notice  given  to  them  was 
sufficient  to  cover  all  their  agents. 

LriTLEDALE,  J.  I  take  it  to  be  clear  that  notice  to  the  principal  is  notice  to 
the  dfenU  and  vice  versa. 

Rule  refused. 


LEE  V.  LETT. 

Whether,  after  the  indorsee  of  a  dishonored  bill  has  brought  actions  against  the  indorser 
and  the  acceptor,  his  taking  a  cognovit  of  the  acceptor,  Tor  pavment  by  instalments,  is 
inch  a  giving  time  as  discharges  me  other  parties  to  the  bill — Quart, 

Assumpsit  by  the  indorsee  of  a  biH  of  exchange,  drawn  by  a  person  named 
Jackson  on  a  person  named  Byers^  for  60/.  two  months  after  date. 
*5541  "^^  defence  was,  that  the  plaintiff  had  given  time  to  *the  acceptor, 
-'  Bytrs.  However,  it  appeared  that  as  soon  as  the  bill  was  dishonored, 
the  plaintiff  brought  actions  against  both  the  defendant  and  Byers^  and  that 
after  both  those  actions  were  so  brought,  the  plaintiff  took  a  cognovit  of  Byers^ 
and  was  to  receive  the  amount  from  him  by  instalments  of  6/.  per  month. 
'HiiB  was  the  giving  time  relied  on. 

For  the  plaintiff,  a  witness  was  called  to  show  that  the  defendant  was  [irivy 
to  that  arrangement  with  ByerSt  and  consenting  to  it. 

Abbott,  C.  J.,  left  it  to  the  jury  to  say,  wheSier  the  defendant  had  consented 
to  the  arrangement  which  had  taken  place  between  the  plaintiff  and  Byers, 

The  jury  found  that  he  had  not,  and  they,  by  his  Lordship's  direction,  found 
for  the  defendant;  his  Lordship  giving  the  plaintiff's  Counsel  liberty  to  move 
to  enter  a  verdict  for  the  plaintiff,  m  case  the  Court  above  should  be  of  opinion 
that  this  was  not  such  a  giving  time  as  would  exonerate  the  other  parties  to 
the  bill. 

Brougham^  and  PUUt^  for  the  plaintiff. 

GinTiey,  and  Chitty^  for  the  defendant. 

[Attomies — Hensont  and  C.  £eu^.] 
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* 

BEFORE  ABBOTT,  C.  J.,  BA YLET,  HOLROTD,  AND  UTTLEDALE,  J& 

In  Banc. 

In  the  ensuing  Hilary  Term,  Brougham  moved,  in  purauance  of  the  leave 
given  at  the  trial,  for  a  rule  nMi,  for  entering  a  verdict  for  the  plaintiff,  which 
was  granted. 

See  the  case  of  Walwyn  v.  St.  Quintin,  1  Bos.  &  PuL  652. 


•ADJOURNED  SITTINGS  AFTER  MICH.  TERM,  IN  LONDON.  [*555 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT, 


HARTLEY  v.  CASE. 

Notice  of  the  dishonor  of  a  bill,  after  the  bill  baa  actuallf  been  diehonored,  ia  good,  though 
^iven  on  the  very  day  on  which  the  bill  became  due,  though  the  refusal  of  the  acceptor 
IS  only  qualified,  he  aaying  that  he  has  no  effects,  but  expects  to  have  them  in  the  coane 
of  the  day.  SembUf  that  in  a  letter,  intended  as  a  notice  of  dishonor  of  a  bill,  the  dis- 
honor ought  to  be  stated  as  a  specific  fact,  and  that  it  is  not  sufficient  for  the  letter 
merely  to  demand  the  money  of  the  drawer,  and  leave  him  to  infer  from  that  ciraiffl- 
stance  that  it  baa  been  dishonored. 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange,  dated 
Mortlake,  Aprd  13,  1824,  at  four  months  after  date,  drawn  by  the  defendant 
on  his  son  for  150/.  It  was  accepted,  payable  at  No.  2  Upper  IRng-atreeti 
Bloomsbury,  On  its  presentation  at  that  place,  on  the  day  on  which  it  became 
due,  the  answer  was,  that  they  had  no  effects,  but  probably  should  have  in  the 
course  of  the  day.  On  the  same  day,  the  following  letter  was  sent  to  the 
defendant,  as  a  notice  of  the  dishonor  of  the  bill :— - 

^London^  16th  August^  1824. 
**Sir, — ^I  am  desired  to  dpply  to  you  for  payment  of  the  sum  of  150/.,  due  to 
me  on  a  draft  drawn  by  Mr.  Ca9e  on  Mr.  Ca«e,  which  I  hope  you  wUl  di^ 
charge^  to  prevent  the  neeeeeity  of  legal  proceedings.^^ 

Signed  by  the  plaintiff. 

The  defendant's  Counsel  objected,  1st,  that  this  letter  was  no  notice  of  dis- 
honor ;  it  did  not  state  that  the  bill  had  been  dishonored,  it  only  expressed  a 
hope  that  the  defendant  would  pay  it ;  and  a  notice  of  dishonor  ought  to  inform 
the  party  of  the  dishonor  as  a  substantive  fact:  and,  2d,  that  the  notice  of  dis- 
honor (if  any)  was  premature,  as  it  was  given  on  the  day  on  which  the  bill 
became  due,  whereas  the  acceptor  had  the  whole  of  that  day  to  pay  it  in;  and 
that  the  dishonor  was  not  a  positive  refusal  to  honor  it,  but,  on  the  contraij, 
that  they  were  in  expectation  of  being  able  to  do  so. 

*Ab]iott,  C.  J.    I  think  the  notice  of  dishonor  was  insufficient;  it   r^^^ 
ought  to  explicitly  tell  the  party  that  the  bill  has  been  dishonored,  as  a    ■- 
fiict,  and  not  leave  it  to  be  made  out  as  matter  of  inference;  and  as  the  refusal 
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to  honor  the  bill  was  not  positiye,  the  plaintiff  was  too  soon  in  giving  notice  of 
the  dishonor,  the  acceptor  having  the  whole  day  to  pay  it  in. 

Nonsuit. 

StttfktU  CMttyf  and  Holtj  for  the  plaintiff. 

Brougham^  and  Mannings  for  the  defendant. 

[ Attomies — Hartley ^  and  Harruan^l 


BEFORE  ABBOTT,  C.  J^  BATLET,  HOLROTD,  AND  LITTLEDALE,  J8. 

In  Banc. 

Holt  now  moved  to  set  aside  the  nonsuit  in  this  case ;  and  he  argued,  Ist, 
that  the  notice  of  dishonor  was  sufficient,  because  the  notice  of  the  dishonor 
of  a  bin  need  not  be  in  any  set  form  of  words,  and  the  use  of  it  is  only  to  put 
the  drawer  on  his  guard,  and  therefore  any  form  of  notice  that  lets  him  knqw 
that  the  drawee  has  failed  in  his  engagement,  is  sufficient :  and  2d,  that  the 
notice  of  dishonor,  as  it  was  given  after  the  actual  dishonor  of  the  biU,  though 
on  the  same  day,  was  good.  And  he  cited  the  judgment  of  Mr.  Justice  BuUtr^ 
in  the  case  of  Leftley  v.  MUh,  4  T.  R.  174. 

Abbott,  C.J.  I  think  the  notice  of  dishonor  given  on  the  day  on  which  the 
bill  is  payable  will  be  good  or  bad  as  the  acceptor  may  or  may  not  afterwards 
pay  the  bill.  If  he  does  not  afterwards  pay  it,  the  notice  is  good;  and  if  he 
does,  it  of  course  comes  to  nothing. 

The  Court  granted  a  rule  ntst  on  both  points* 


•557]  •WELBY  v.  DRAKE. 

If  one  ig  med  on  a  bill  of  exchange,  and  it  appear  that  the  plaintiff  has  agreed  with  a  third 
person  that  if  he  will  advance  part  of  the  aum  for  the  defendant,  the  plaintid*  will  take 
that  in  diacharge  of  the  whole  debt,  and  auoh  third  person  ao  advances  it,  that  is  a  good 
defence  to  the  action. 

issuMPSTT  against  the  defendant  as  drawer  of  a  bill  for  18/.  3s.  llcf.,  which 
had  been  returned  unaccepted. 

It  appeared  that  the  plaintiff  had  agreed  that  if  the  defendant's  father  would 
pay  him  9/.  he  would  accept  it  in  satisfaction  of  the  whole  debt;  and  this  sum 
of  9/.  was  accordingly  paid  by  the  father. 

Chiiiy^  for  the  defendant,  contended,  that  though  a  party  himself,  by  paying 
a  less  sum  than  is  due,  does  not  discharge  the  debt,  yet  if,  in  consideration  of 
a  third  person  coming  forward  to  pay  a  less  sum,  the  creditor  agrees  to  take  it 
in  satisfaction,  and  that  a  less  sum  is  so  paid,  it  cancels  the  debt. 

Abbott,  C.  J.  If  the  father  did  pay  the  smaller  sum  in  satisfaction  of  this 
debt,  it  is  a  bar  to  the  plaintiflTs  now  recovering  against  the  son ;  because  by 
suing  the  son  he  commits  a  fraud  on  the  father,  whom  he  induced  to  advance 
his  money  on  the  faith  of  such  advance  being  a  dischaige  of  his  son  from  fui^ 
ther  liability.  Verdict  for  the  defendant. 

,  for  the  plaintiff. 

ChUty^  for  the  defendants. 

[Attomies— JEsAer  4*  SudloWi  and  Zofte.] 


330  Bloxam  t.  Ei^SEE.   M.  T.  1 824.  [«5S8 

•BLOX AM  and  another,  araignees  of  HENRY  and  SEALY  FOUDRINIER, 

Bankrupts,  v.  ELSEE. 

If  by  a  private  act  of  Parliament  a  privilege  of  the  lole  making  of  a  newly-invented 
machine  is  vested  in  certain  perBons,  with  a  proviso  that  it  shall  be  forfeited  in  case  it 
■hall  become  "  veiled  m,  or  in  truMtfor^  more  than  five  person*  or  their  repretentatVKt, 
otherwise  than  by  deyiee  or  Bneceemon,  (reckoning^  executors  and  administraiora  only 
as  the  single  persons  they  represent  :*')  Held,  that  if  one  of  the  persons  becomes  bank- 
rupt, the  right  passes  to  his  assignees ;  and  that  though  there  are  more  than  five  ere- 
ditors,  yet  the  assignees  do  not  hold  it  in  trust  for  '*  more  than  five  persons,  otherwise 
than  by  devise  or  succession,'*  within  the  meaning  of  the  act. 

It  being  objected,  that  a  specification,  enrolled  puratiaDt  to  a  patent  for  an  invention,  con- 
tained French  terms : — Held,  that  an  inventor  of  a  machine  is  not  tied  down  to  make 
such  a  specification,  o«,  hy  words  onl^^  would  enable  a  skilful  mechanic  to  make  the 
machine,  but  he  is  allowed  to  call  in  aia  the  drawings  that  he  may  annex  to  the  specifi* 
cation ;  and  if  by  a  comparison  of  the  words  and  the  drawings,  the  one  will  explain  the 
other  sufficiently  to  enable  a  skilful  mechanic  to  perform  the  work,  aoch  a  specification 
is  sufficient. 

Ton  cannot  ask  a  witness  what  the  opposite  party  has  said  as  to  the  contents  of  deeds  exe* 
cuted  by  him,  without  such  party  has  had  notice  to  produce  such  deeds. 

If  a  servant,  while  in  the  employ  of  his  master,  makes  an  invention,  that  invention  be* 
longs  to  the  servant  and  not  to  the  master:  but,  aem&Ze,  that  if  the  master  employs  a 
skilful  person/or  (Ae  express  purpose  of  inventing,  that  the  inventions  made  by  him  will 
so  much  belong  to  the  master,  as  to  enable  him  to  take  out  a  patent  for  them. 

If  a  patent  be  taken  out  by  a  British  subject,  on  a  secret  trust,  to  hold  it  for  the  benefit  of 
the  real  inventor,  the  patent  stating  that  the  patentee  has  obtained  the  invention  from  a 
certain  foreigner;  whether,  if  such  inventor,  for  whom  it  is  held,  be  an  alien  enemy  at 
the  time,  that  will  annul  the  patent,  without  its  being  necessary  to  sue  out  asdrefaeist 
for  its  repeal — Quare, 

Action  for  the  infringement  of  patents,  by  the  defendant's  causing  to  be 
made  a  machine  for  the  making  of  paper. 

The  first  count  in  the  declaration  stated,  that  before  the  bankruptcy,  to  wit, 
on  the  20th  of  ^pril^  1801,  his  Majesty,  by  his  letters  patent,  (of  which  profert 
was  made,)  reciting  that  John  Gamble  was  in  possession  of  a  machine  for 
making  paper  in  single  sheets,  without  joinings,  from  one  to  twelve  feet  wide, 
and  from  one  to  forty-five  feet  long,  the  method  of  making  which  machine  had 
been  communicated  to  him  by  a  certain  foreigner,  and  that  the  same  would  be 
of  great  utility,  granted  to  John  Gamble  the  exclusive  sale  of  the  machine  for 
fourteen  years.     It  then  stated  the  terms  of  the  patent,  and  proceeded  to  aver, 
that,  in  pursuance  of  the  patent,  John  Gamble  enrolled  the  specification  within 
six  calendar  months.    It  tlien  proceeded  to  state  another  patent  granted  to  John 
^Gamble  on  the  7th  of  June,  1803,  (of  which  profert  was  also  made,)    i-mrq 
for  certain  improvements  in  the  machine,  and  averred  an  enrolment  of  a   ^ 
specification,  by  John  Gamble,  in  pursuance  of  this  patent.    It  then  stated,  that 
by  indenture  of  7th  January,  1804,  John  Gamble  assigned  his  interest  in  die 
patents  to  the  bankrupts;  and  that  in  the  year  1807,  in  consequence  of  the 
bankrupts  and  John  Gamble  having  been  at  great  expense  in  improving  the 
machine,  and  in  making  models,  by  an  act  of  Parliament  of  the  47th  year  of 
his  late  Majesty,  {Geo,  3,)  it  was  enacted,  that  the  sole  right  of  making,  using, 
and  vending  these  machines,  should  be  in  Gamble  and  the  bankrupts  for  a 
term  of  fifteen  years  next  ensuing ;  but  that  if  the  bankrupts  or  Gamble  did  not, 
within  six  calendar  months  after  the  passing  of  the  act,  enrol  a  specification  of 
the  last  improvements  in  the  Chanceries  of  England,  Scotland,  and  Ireland, 
that  the  act,  and  the  extended  term  granted  by  it,  should  cease.     It  then  pro* 
ceeded  to  aver  such  enrolment  accordingly  ;  and  went  on  to  state,  that  by  an 
indenture  of  the  19th  of  Ftbruary,  1804,  Gamble  conveyed  all  right  and  interest 
which  he  derived  under  the  act  of  Paitiament  to  the  bankrupts.     The  ooual 
went  on  to  state  the  petitioning  creditor's  debt,  trading  and  act  of  bankruptcy 
of  Messrs.  Foudrinier,  the  suing  out  of  the  eommission,  the  declaring  them 
bankrupts,  and  the  difierent  assignments,  to  show  title  in  the  plaintifils,  as 
assignees,  and  that  the  defendant  contriving,  ^c.»  fo  injure  the  plaintiffii,  as 
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usipdu  as  aforesaid,  within  the  said  term  of  fiiteen  years,  to  wit,  oxtp  im^ 
and  on  diTeis  other  days,  dz;c.,  without  the  lieense  of  the  plaintifis,  or  either  of 
them,  and  against  their  will,  made  and  used  a  certain  maehine  for  makinf 
paper,  in  imitation  of  the  said  improved  machine  therein  before  mentioned,  ia 
Dfeach  of  the  said  act  of  Parliament,  and  against  the  privilegp  of  the  said  Henry 
Foudrinierf  and  Sealy  /bfitf rmter,  and  John  GanU>U,  so  assigned  to  the  plain* 
tifls,  as  aforesaid,  &c, 

*5801      '^^^  second  count  charged  the  defendant  with  causing  a  'machine  for 
J  the  makings  of  paper  to  he  made  in  imitation  of  the  said  improved  ma* 
ehine.— The  third  count  was  similar,  but  charged  the  defendant's  machine  to 
be  <*  in  part  imitation  of  the  invention.*' — The  fourth  count  charged  it  to  bo 
"in  imitation." — ^The  fifUi  count  charged  it  to  be  **on  the  same  principle  an4 
greatly  resembling." — ^The  sixth  count  charged  it  to  be  '*  greatly  resembling." 
—The  seventh  and  five  following  counts  were  similar  to  the  preceding  six, 
exee^  that  they  stated  the  plaintiffs'  right  to  be  derived  firom  the  act  of  Parlia- 
ment and  the  assignment  from  Gamble  to  the  bankrupts,  and  omitted  to  refer 
to  the  patents. — The  thirteenth  count  charged  the  defendant  with  the  **  using  a 
machine  for  making  paper  in  imitation  of  the  improved  machine."— -The  four- 
teenth coont  was  for  ^  using  a  machine  in  part  imitation,  and  greatly  resembling,** 
^.— The  fifteenth  count  was  for  using  a  machine  **in  imitation  and  greatly 
resembling,"  iic.     Plea — General  issue. 

On  the  part  of  the  plaintiffb,  the  two  patents  were  produced ;  one  dated  20th 
4^»  1801,  and  the  other  7th  Jtme^  1803,  and  the  specifications  thereon  duly 
eon^ed ;  and  a  private  act  oi  Parliament  (which  was  to  be  deemed  a  public 
^t)  of  47  Greo.  3,  See*.  2,  c,  131,  which  recited  the  different  patents  and  spe* 
eificatbns,  and  the  assignments  of  the  patents,  and  that  Oambie  and  the  bank- 
rupts had  been  put  to  great  expense,  and  had  made  further  improvements ;  and 
proceeded  to  enact,  {a,  1,)  that  Messrs.  Ibudrinier  and  Gafn6/e,  and  their 
^t^sigoBf  should,  for  fifteen  years  from  thenceforth,  make  and  use  the  improved 
machine,  and  Uiat  no  other  person  should  **  make,  use,  or  vend  the  said  ini* 
proved  machine,  or  in  any  wise  counterfeit,  imitate,  or  resemble  the  same, 
without  the  license  of  the  said  H.  and  S.  Foudrinier  and  John  GambUf*  or 
their  executors,  administrators,  or  assigns,  in  writing,  under  their  hands  and 
^^Is,  first  had  and  obtained,  under  the  penalties  that  can  be  inflicted  for  coa^ 
*5611  ^'"P^  ^^  ^^  ^^^  ^^^  further  to  be  answerable  in  damages  to  Henry  *and 
J  Sealy  Ibudrinier  and  John  Gamble,  their  executors,  d^c.    The  act  then 
proceeds  to  fix  rates  of  charge  at  which  licenses  shall  be  granted ;  and  by  «•  6 
it  is  enacted,  that  they,  or  one  of  them,  shall,  within  six  calendar  months,  enrol 
specifications  of  the  present  improved  state  of  the  machine  in  the  Chanceries 
of  England^  Scotland,  and  Ireland,  otherwise  the  advantages  of  the  act  to 
cease ;  and  the  party  or  parties  executing  the  specification,  may  make  use  of 
sitch  words,  figures,  delineations,  and  explanations,  as  are  proper  for  well 
describing  the  invention,  although  they  are  not  the  same  words,  &c.,  as  are  used 
in  the  former  specifications.     Section  ft  enacts,  that  all  objection  to  the  speci- 
licatiotts  shall  be  of  the  like  force  and  effect  as  they  would  have  been  if  this 
act  had  not  passed,  ^and  if  also  the  specifications  to  be  enrolled  as  required 
^y  this  act  had  been  in  due  time  enrolled  instead  of  the  said  former  specifica' 
tions  respectively f  except  only  as  to  the  extension  of  the  said  privileges  for  the 
further  term  of  years  hereby  granted."     Section  7.  Provided  always,  that  if  at 
any  time  during  the  term  the  said  Henry  Foudrinier,  Sealy  Foudrinier,  and 
John  (ramble,  or  any  person  who  shall  have  or  claim  any  right,  title,  or  interest, 
in  law  or  equity,  in  the  said  privilege,  shall  make  any  transfer  or  assignment 
of  the  privilege,  or  any  shares  of  the  benefits  or  profits,  or  shall  declare  any 
inists  to  or  for  any  number  of  persons  exceeding  the  number  of  five,  or  if  they 
shall  open  books  for  public  Subscriptions,  or  presume  to  act  as  a  corporate 
body,  or  do  any  thing  contrary  to  the  statute  6  Geo,  1,  c.  18,  (commonly  called 
the  Babble  Act;)  **or  in  case  the  said  power,  privilege,  or  authority  shall  at 
Vol.  Xn.— 41 
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any  time  become  Tested  in,  or  in  trust  for^  mort  than  Jhe  perion$  or  thar 
repreomtoHvts^  at  any  one  time,  otherwise  than  by  devise  or  succession,  (reck- 
oning executors  and  administrators  as  and  for  the  single  persons  they  repie- 
tent,  as  to  such  interest  as  they  are  or  shall  be  entitled  to  in  right  of  such  their 
testator  or  intestate,)  that  then,  and  in  every  of  the  said  cases,  all  liberties  and 
advantages  whatsoever,  ^hereby  vested  in  the  said  Henry  Fhudrinier^  r^h^^ 
Sealy  Faudrinier^  and  John  uamble,  their  executors,  administrators,  ^ 
and  assigns,  shall  utterly  cease,  determine,  and  become  void,  any  thing  herein 
before  contained  to  the  contrary  notwithstanding." — The  specifications  under 
this  act  were  read.  The  formal  proofs  of  the  bankruptcy  and  of  the  plaintiffs' 
title  being  given,  and  it  being  also  proved  that  there  were  more  than  twentv 
creditors  of  the  estate  of  the  bankrupts — 

Scarlett  objected,  that  by  the  assignees  having  the  privilege  in  question  as 
signed  to  them  in  trust  for  more  than  five  persons,  the  whole  thing  was  at  an 
end,  as  by  the  6th  section  of  the  act  above  cited,  if  the  privilege  became  *'  ventea 
in,  or  in  trust  for^  more  than  five  persons^  otherwise  than  by  devise  or  SW' 
cession,'**  the  whole  privilege  was  to  be  at  an  end.  Now  the  property  had 
become  vested  in  the  assignees  in  trust  for  more  than  twenty  creditors;  and 
this  being  a  private  act  of  Parliament,  which  is  to  be  considered  only  in  the 
light  of  a  conveyance,  the  parties  must  take  it  with  all  its  imperfections ;  and 
the  only  two  cases  in  which  the  Legislature  have  aUowed  it  to  be  held  by  or 
for  more  than  five  persons  are  pointed  out,  and  this  is  not  either  of  them :  and 
unless  the  words  ^  otherwise  than  by  devise  or  succession"  are  to  be  con- 
sidered as  surplusage,  the  construction  contended  for  must  prevail.  Besides, 
if  the  assignees  had  the  right,  they  cannot  carry  on  trade,  their  trust  being  to 
make  a  dividend  of  the  bankrupt's  estate :  and  could  it  be  contended,  that  if 
there  were  one  hundred  creditors,  each  might  by  his  own  authority  grant 
licenses  to  paper-makers  to  use  these  machines  ? 

Abbott,  C.  J.    The  creditors  could  not  do  so,  but  the  assignees  might 

Brougham,  and  Aldsrson,  on  the  same  side,  cited  the  *case  of  r^.g^ 
Hesse  v.  Stephenson,  3  Bos.  ^  Pul.  678,  and  adverted  to  the  judgment  '• 
of  Lord  Alvanley  in  that  case. 

Abbott,  G.  J.  Whether  Lord  Alvanley  entertained  any  doubt  on  this 
point  I  cannot  tell ;  but  I  entertain  none :  and  I  am  clearly  of  opinion  that  the 
privilege  passes  to  the  assignees. 

Mr.  Brunei,  Mr.  Bramah,  and  several  other  eminent  engineers,  proved  that 
from  the  last  specification  under  the  act  of  Parliament,  and  the  drawings 
annexed  to  it,  any  skilfiil  mechanic  might  make  the  machine.  In  the  first 
specification,  they  said,  there  was  some  little  obscurity,  and  it  had  several 
Gallicisms  in  it:  the  French  word  vice  for  a  screw;  vice  depression  for  an 
adjusting  screw ;  and  in  one  part  there  was  to  be  an  acclivity  of  two  eentime- 
tres;  a  centimetre  being  a  hundredth  part  of  the  French  metre,  and  .3913  parts 
of  an  English  inch,  the  French  metre  being  39.13  inches  English  measure.  All 
this  would  not  be  understood  by  English  mechanics ;  but  still,  from  the  draw* 
ings  annexed  to  either  of  the  specifications,  skilful  mechanics  could  make  the 
machine. 

Mr.  John  Gamble  proved  that  he  obtained  his  knowledge  of  the  original 
invention  from  M.  Leger  Didot,  who  was  a  Frenchman. 

In  cross-examination,  Scarlett  asked  him — **  Do  you  not  know  from  Messrs. 
Ibudrinier,  that,  by  deeds  passing  between  Didot  and  them,  Didot  retained 
some  interest  in  the  patent?" 

Abbott,  C.  J.  I  overrule  that  question ;  for  I  hold  that  you  cannot  ask  a 
witness  what  a  plaintiff  has  said  as  to  the  contents  of  deeds  executed  by  such 
plaintiff,  without  giving  such  plaintiff  notice  to  produce  the  deeds,  or  accounting 
for  their  non-production.  • 

♦However,  Mr.  Gamble  afterwards  stated,  that,  at  the  taking  out  of  r^«g^ 
the  original  patent  in  Aprils  1801,  he  was  acting  as  a  trustee  for  Didot;   ^ 
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ind  that,  at  that  time,  this  coaotry  was  at  war  with  IVanee.    (It  being  just 
before  the  peace  of  Jimient,) 

Scarlett  objected  that  the  patent  was  void,  being  held  in  trust  for  an  alien 
enemy. 

AraoTT,  C.  J.    I  shall  reserve  that  point* 

The  defence  was,  1st,  that  the  first  specification  was  bad,  on  account  of  the 
Gallicisms  contained  in  it,  and  of  the  obscurities  in  it;  and,  2d,  that  the 
improTements  mentioned  in  the  last  specification  were  the  invention  of  Mr. 
Donkm:  and  on  the  2d  point,  Mr..  Donkin  proved  that  those^  improvements 
were  of  his  invention;  but  he  stated,  that  at  the  time  he  invented  those 
improvements  he  was  employed  by  Messrs.  Ibudrifder  and  Oamble  as  an 
engineer,  for  the  purpose  of  bringing' the  machine  to  perfection,  and  was  paid 
by  them  for  so  doing,  and,  therefore,  he  was  acting  as  their  servant  for  the 
purpose  of  suggesting  improvements  in  the  machine. 

The  Attorney  General^  in  reply,  contended  that  these  were  the  patentees' 
inventions,  and  that  Mr.  Donkin  was  employed  by  them  to  carry  their  ideas 
into  effect  in  the  best  manner. 

Abbott,  C.  J.  An  inventor  of  a  machine  is  not  tied  down  to  make  such  a 
ipecification,  as,  by  words  only,  would  enable  a  skilful  mechanic  to  make  the 
machine,  but  he  is  to  be  allowed  to  call  in  aid  the  drawings  which  he  annexes 
to  the  specification ;  and  if,  by  a  comparison  of  the  words  and  the  drawings, 
the  one  will  explain  the  other  sufficiently  to  enable  a  skilful  mechanic  to  per- 
*5851  ^^"^  the  *work,  such  a  ^deification  is  sufficient.  His  Lordship  Uien 
-'  left  it  to  the  jury  to  say,  whether  it  was  an  useful  inventioi|,  and  whether 
the  defendant  had  infringed  the  patent  by  using  the  machine.  His  Lordship 
sJso  observed,  that  by  the  6th  section  of  the  act,  the  third  specification  was  to 
be  taken  as  a  substitute  for  the  former  specifications,  and  if  good,  (which  it  was,) 
that  would  remedy  all  defects  and  omissions  in  the  former  ones. 

Verdict  for  the  plaintifi*s,  with  liberty  to  move  to  enter  a  nonsuit. 

The  Attorney  Creneraif  Marryaitj  Gurney,  Curwood^  and  7\ndalf  for  the 
plaintiffs. 

Searldit  Brougham^  and  AldtriOn^  for  the  defendant. 

.» 
[Attomies-— iSf/ijon  4*  Bloxamy  and  Swaine  ^  Co.'] 


BEFORE  ABBOTT,  C.  J.,  BATLE Y,  HOLROTD,  AND  LITTLEDALE,  J& 

In  Banc. 

Scariett  now  moved  for  a  nonsuit  or  a  new  trial.  He  stated  his  first  ground 
to  be,  that  Gamble  took  out  the  first  patent  for  Leger  Didot,  who  was  at  that 
time  an  alien  enemy,  and  that  fact  not  being  disclosed  at  the  time  of  the  taking 
oat  of  the  patent,  it  was  a  fraud  on  the  Grown. 

Abbott,  C.  J.     We  all  think  this  a  point  worthy  of  consideration. 

Scariett.  The  second  point  is,  that  this  privilege  could  not  be  assigned  for 
the  benefit  of  more  than  five  persons,  under  the  seventh  section  of  the  private 
tct  of  Parliament. 

*56(n      *Batlst,  J.    Does  not  the  act  state  that  the  right  shall  not  be  vested 
^  in  more  than  five  persons  or  their  representatives  ? 

Scarlett*  Yes,  my  Lord ;  and  that  it  shall  not  be  held  in  trust  for  more 
than  five  persons.  Now  the  assignees  are  tnistees  for  the  whole  body  of 
creditors,  and  in  many  respects  the  assignees  do  not  represent  the  bankrupt : 
uid  the  act  goes  on  to  add,  *' otherwise  than  by  devise  or  sueeetnan/**  and  i' 
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under  these  words,  the  right  passed  to  the  assigueieBy  it  would  be  a  great 
question,  whether  the  assignees  could  carry  on  a  trade  for  the  benefit  of  a  largQ 
body  of  creditors.    The  only  case  on  this  subject  is  Huse  ▼•  Siq^hemon, 
Abbott,  C.  J.     What  do  you  understand  by  the  words,  *'or  mceesnbnF*' 

Scarlett.  Upon  the  rule  noadtur  a  socits,  and  being  taken  with  the  words 
*^  devise"  and  ^  executors  and  administrators,*'  it  must  be  taken  to  mean  coming 
in  as  an  administrator  by  succession,  in  contradistinction  from  coming  in  by 
devise  as  executor. 

Abbott,  C.  J.  Looking  at  the  words  of  the  private  act,  and  the  refeience 
to  the  6th  Geo,  1,  and  construing  the  whole  of  the  objects  of  the  Legislatnrs 
together,  I  am  of  opinion  that  this  clause  only  applies  to  such  assignments  as 
are  the  act  of  the  party,  and  does  not  apply  to  assignments  by  act  of  law. 
Under  the  Registry  Acts,  assignments  are  to  be  notified  in  a  particular  way ; 
and  the  words  of  those  acts  are  as  clear  as  they  possibly  can  be,  but  it  was 
never  thought  that  they  extended  to  the  assignees  of  a  bankrupt. 

Bavlet,  J.     This  right  may  go  to  five  persons  or  their  representatives.    It 
was  in  Messrs.  Foudrinier,  who  were  *under  the  limited  number  five,  r«g^ 
and  it  passed  by  a  statutable  assignment  to  the  assignees,  who  are  their  '- 
representatives. 

HoLROTD,  J.     I  ihink  that  the  assignees  are  the  representatives  of  the  bank- 
rupts, and  that  the/  may  sell  the  right  for  the  benefit  of  the  estate. 

LiTTLKnALB«  J.    I  am  of  the  same  opinion. 

Scarlett,  Another  thing  to  be  observed  is,  that  the  first  patent  was  for  a 
machine  to  make  paper  from  one  to  twelve  feel  wide ;  now  it  appeared  fiom 
the  evidence,  that,  without  considerable  alterations,  the  same  identical  machine 
could  not  make  paper  of  both  those  widths,  and  ther^ore  that  patent  fails,  as 
the  machine  will  not  perform  what  it  professed  to  do,  and  if  the  first  patent 
fails,  I  contend  the  whole  case  fails  with  it.  Another  head  of  objection  is,  that 
four  out  of  five  of  the  improvements  mentioned  in  the  second  specification,  were 
invented  by  Mr.  Donkin.  For  the  plaintifis  it  was  contended  that  he  was  paid 
to  improve  the  machine,  and  therefore,  for*  that  purpose,  he  was  acting  as  the 
servant  of  Messrs.  Foudrinier;  but  if  that  were  so,  he  was  not  at  all  the  ser- 
vant of  Gamhlfi^  and  yet  OanMe  was  one  of  the  persons  who  took  out  the 
patent  for  those  very  improvements.  But  I  further  contend,  that  if  a  servant 
makes  ah  invention,  such  invention  is  the  property  of  the  servant,  and  not  of  the 
master ;  but  I  admit  that  if  the  master  plans,  and  the  servant  only  executes 
what  his  master  has  planned,  the  invention  belongs  to  the  master.  In  the  case 
oi  Barber  v.  ff'alduck,  tried  at  lAxnccuter  in  the  summer  of  1823,  before  Mr. 
Justice  Holroydt  which  was  an  action  for  the  infringement  of  a  patent,  for  an 
improved  manner  of  making  hats,  the  plaintiffs  were  hat  manufacturers,  and 
the  plaintiffs'  Counsel  opened  a  strong  case ;  but  his  first  witness,  who  was 
one  of  the  plaintiffs'  men,  proving  that  he  invented  the  *improvement,  ryego 
which  was  the  subject  of  th.e  patent,  while  employed  in  the  workshop  *- 
of  the  plainttfTs )  the  learned  Judge  directed  a  nonsuit, 

Batlby,  J.  Was  that  person  employed  by  them  for  the  express  purpose 
of  devising  improvements  ? 

Scarlett,  I  believe  not,  my  Lord :  but,  at  any  rate,  Mr.  Donkin  was  not 
acting  as  the  servant  of  Oamble^  who  is  one  of  the  patentees,  but  of  the  feur 
driniers  only ;  and,  besides  this,  the  fiflh  supposed  improvement,  which  was 
not  of  Mr.  Donkin* 8  invention,  -is  proved  to  be  no  improvement  at  adl ;  and  if 
one  of  several  improvements,  for  which  a  patent  is  taken  out,  is  useless,  the 
whole  patent  fails. 

Abboti',  G.  J.  My  present  doubt  is,  whether,  by  the  latter  part  of  the  sixth 
section  of  the  private  act,  the  defects  (if  any)  of  the  eariier  specificatioiia  are 
not  aided. 
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fiiTUT,  J.  In  the  case  of  Hill  v.  Thompson^  8  Taunt,  395,  it  is  laid  down, 
that  if  a  servant  make  an  improvement,  his  master  is  not  entitled  to  take  out  a 
patent  for  it 

SearietL  I  have  further  to  object,  that  the  first  specification  is  bad,  because 
there  are  several  words  in  it  not  English ;  such  as  vice  de  oresston,  otce  de 
repdmn^  and  vice  de  reaction^  for  different  screws;  and  the  French  word 
ehapitre  for  a  cap  also  occurred ;  it  was  however  proved,  that,  from  the  draw- 
u^  annexed  to  this  specification,  a  skilful  mechanic  might  make  the  machine, 
but  I  submit  that,  as  a  specification  could  not  be  made  by  drawings  alone,  it 
most  be  made  in  apt  words,  intelligible  to  mechanics ;  and  if  tjiis  specification 
were  held  good,  every  thing  mentioned  in  a  specification  might  be  called  by  a 
wrong  name,  and  drawings  referred  to  for  the  whole.  Even  the  scale  appended 
to  the  drawings  was  a  scale  of  pieds  and  poucetf  terms  unknown  to  English 
mechanics. 

*5691       *  Abbott,  C.  J.     But  it  was  proved  that  the  names  to  the  scale  were 
^  quite  immaterial ;  for  relative  proportion,  which  was  all  that  was  wanted, 
the  scale  would  have  been  as  good  if  there  had  been  no  names  at  all. 
Scarlett,     If  any  part  of  the  specification  is  bad  the  whole  is  so, 
Abbott,  C.  J.,  said  that  some  of  the  points  deserved  serious  consideration ; 
and— 

The  Court  graiited  a  rule  ni$i  for  a  nonsuit  or  a  new  trial. 


The  National  Bank  of  St  Charles  v.  DE  BERNALES. 

A  eorporation  in  a  foreign  eonntry  may  sue  as  such  in  the  Courts  of  this  country,  but  they 
most  prove  that  they  are  incorporated  in  that  country ;  and  it  will  be  left  to  the  jury  to 
say,  whether  the  body  so  incorporated  is  the  same  which  sues. 

AssuMPSTT  on  a  bill  of  exchange,  and  for  money  had  and  received. 

The  plaintiffs  were  the  National  Bank  of  St.  Charhe^  in  the  kingdom  of 
Spain^  and  now  sued  in  their  corporate  capacity.!  Letters  of  the  defendant 
were  put  in  and  read,  in  which  he  admitted  that  he  held  in  his  hands  a  sum 
of  19,000/.,  the  property  of  this  bank. 

*5701  *'^  witness  produced  a  copy  of  the  charter  of  Uie  King  of  Spain 
^  incorporating  this  bank.  The  witness  stated,  that  he  procured  this  copy 
from  the  office  of  the  Council  of  Cos/tVe,  which  is  the  proper  place  for  charters 
o{  this  kind  to  be  kept,  and  that  he  examined  this  copy  with  the  original  char- 
ter.   A  translation  of  the  charter  was  proved  and  put  in. 

The  Attomeu  General  objected,  that  the  plaintiffs  declared  as  the  National 
Bank  of  St.  Charles^  whereas  the  King  of  Spain^  by  his  charter,  gives  them 
the  name  of  the  Bank  of  St.  Charles.  If  this  were  an  English  corporation, 
they  could  only  sue  by  their  corporate  name  given  them  by  their  charter,  and 
which  name  they  had  no  power  to  alter. 

t  In  the  case  of  The  Dutch  Wut  India  Company  v.  Van  Mo»e9,  I  Str.  613,  it  was  held, 
that  a  corporation  in  a  foreign  country  might  sue  in  our  Courts  by  their  corporate  name : 
the  jury  finding  that  the  company  suing  were  the  same  company  that  lent  the  money  sued 
ibr  in  that  ease.  The  action  was  brought  in  the  Court  of  Common  Pleas,  and  the  judg- 
ment of  that  Court  is  reported  by  Sir  John  Strange,  but  it  was  afterwards  removed  by  writ 
of  error  into  the  King's  Bench,  and  ultimately  to  the  House  of  Lords;  and  in  each  Court 
the  decision  of  the  Court  of  Common  Pleas  was  affirmed,  that  a  foreign  corporation  could 
soe  as  such  in  this  counirv,  2Ld.  Raym.  1532;  and  in  that  report  it  is  stated,  eg  telat. 
Lord  Chancellor  King,  (who  had  tried  the  cause,)  that  at  the  trial  he  held  the  company  to 

Eote,  by  proper  evii^nce,  that  they  were  an  authorised  company  In  their  own  country. 
I  the  yreaeiM  ease  I  have  stated  ibe  evidence  that  was  adduced  on  this  snbjeot. 

2C 
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Searlettj  eonira.  The  learned  Attorney  Generata  statement  is  not  qtiite 
iiccurate ;  as  the  King  of  Spain  appoints  this  bank  to  be  a  national  bank,  and 
afterwards  caUs  them  The  ^'Nalianal  Bank  of  St.  Charles;''  and  if  they  had 
misnamed  themselves,  it  could  be  only  taken  advantage  of  on  plea  in  abate- 
'  mentf  as  was  held  in  the  case  of  Tlte  Corporation  of  Stafford^  in  the  notes  to 
the  case  of  MeUor  ▼.  Speghimanj  1  Paties.  Saund.  340  ;t  *and  besides  r,... 
this,  the  defendant  in  his  own  letters  addresses  them  as  the  National  ^ 
Bank  of  St.  CharU$. 

Abbott,  C.  J. — I  will  ask  the  jury  whether  this  is  the  same  bank  that  waf 
incorporated  by  the  King  of  Spain. 

The  jury  answered  this  question  in  the  affirmative. 

Verdict  for  the  plaintiff. 

Scarlett,  Parke,  and  Eaye,  for  the  plaintiffs. 

Attorney-General,  Koe,  and  Patieaon,  for  the  defendant. 

[Attomies — Freahfield  fy  Kaye,  and  .] 

t  The  eaae  of  Tk$  Mayor  and  Burge9ae§  of  StaWard  ▼.  BaUont  is  reported  in  1  Boa.  h 
Pul.  40 ;  it  was  an  action  for  tolls,  and  the  plaintiffs  sued  as  a  body,  incorporated  by  tbs 
name  of  *'  The  Mayor  and  Burgeisea  of  the  Borough  of  Stafford;"  but  at  the  trial  tfaef 
pat  in  a  charier  of  12  Jac,  1,  which  incorporated  them  by  the  name  of  '*  The  Mayor  aU 
BurgeoteM  of  the  Borough  of  Stafford  m  ike  County  of  Stafford  ;"  and  the  Court  held,  that 
this  misnomer  could  only  be  taken  advantage  of  by  plea  in  abatement.  In  Bro.  Abr.  tit 
Mtenoaur,  73,  it  is  laid  down,  **  En  action  per  corporation  ou  natural  corpa  mianoeuterdt 
Vun  ou  Vautre  ne  va  me$  al  briefs  mes  adire  que  nul  tiel  person  in  rerum  nature,  oa  nul 
liel  corps  politique,  ceo  est  in  barre  car  ail  soit  misnosme  ii  poit  aver  novel  brief  per  le 
droit  nosme ;  mes  si  ne  soit  tiel  com  politique,  ou  tiel  person  donques  il  ne  poit  aver 
action."  And  in  the  Year  Book,  22  Edw,  4,  34,  which  was  an  assize  by  the  "  Master  and 
Bretkren  of  the  Fratemitvof  tke  Nine  Ordert  of  Angela,*^  in  Branaford  in  the  countv  of 
Middleaex,  it  was  pleadea  in  abatement  that  they  were  incorporated  by  the  name  of  the 
Master  and  Bretkren  of  tke  Fraternity  of  All  Sainia  and  lAe  Nine  Ordera  ef  Angda,  and 
the  assise  was  abated. 


COURT  OF  COMMON  PLEAS.  f»" 

SECOND  SITTINGS  IN  LONDON  IN  MICH.  TERM,  1824. 
BEFORE    LORD    CHIEF   JUSTICE    BEST. 


ELBOURN  V.  UPJOHN. 

In  the  declaration  in  an  action  to  recover  the  price  of  gooda  aent  for  sale  od  eoinmia8io& 
allege  that  the  defendant  sold  but  did  not  account  to  the  plaintiff,  the  plaintiff  mast 
prove  that  a  aale  actually  took  place  ;  and  it  will  not  be  presumed  even  at  a  diatance  of 
twelve  months  after  the  delivery  of  the  gooda. 

This  case  was  opened  as  an  action  for  goods  sold,  and  money  had  and  re- 
ceived.— It  was  to  recover  the  value  of  some  turkies  sent  by  the  plaintiff  to 
the  defendant. 

Witnesses  were  called,  who  proved  the  delivery  of  the  tnrkies  to  the  defend* 
ant ;    but,  on  their  cross-examination,  it  appeared  that  the  plaintiff  was  % 
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breeder  of  tarkiesy  aad  sent  them  to  the  defendant,  who  was  a  poulterer,  foi 
the  pnrpose  of  their  being  sold  on  commisaion. 

nllae^  Serjt.,  for  the  defendant,  upon  this  went  for  a  nonsuit,  contending 
tliat  there  was  clearly  no  case  of  gooos  sold. 

Voughan^  Seijt.,  for  the  plaintiff,  replied,  that  there  was  no  ground  of  non> 
suit,  because  there  was  a  special  count  in  the  declaration,  charging  the 
defendant  with  not  having  accounted,  which  he  ought  to  have  done. 

Best,  C.  J.  Although  this  count  was  not  originally  opened,  I  will  allow 
yon  to  go  into  the  question  upon  it. 

This  count  was  then  read.    It  stated,  that,  in  consideration  that  the  plaintiff 

would  deliver  to  the  defendant  the  goods  in  question,  the  defendant  promised 

*5781  ^  ^^^  ^^ti    for  him  and  account  to  him,  and  that,  aUhough  he 

^  *efierwards  9old  thetnt  he  had  not  rendered  to  the  plaintiff  a  just  and 

troe  account  of  the  sale. 

Best,  C.  J.,  upon  this,  held  that  evidence  must  be  given  of  the  defendant's 
having  actually  sold. 

Vmighan^  Seijt,  and  E.  Lawes^  argued,  that,  at  such  a  distance  of  timet 
(it  being  nearly  twelve  months  since  the  delivery,)  a  sale  ought  to  be  presumed, 
and  the  value  of  the  turkies  considered  as  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff,  unless  the  defendant  could  show  that  he 
had  not  sold,  which  it  would  be  much  easier  for  him  to  do  than  for  the  plain- 
tiff to  show  that  he  had 

Best,  C.  J.  I  think  on  the  part  of  the  plaintiff  you  must  give  some 
evidence  of  the  sale.  You  perhaps  need  not  have  tied  yourself  down  by  such 
an  averment  as  this,  but,  having  done  so,  you  are  bound  to  prove  it. 

The  plaintiff  was  then  nonsuited. 
Vaughan^  Serjt.,  and  E.  Lawes,  for  the  plaintiff. 
fPWe,  Serjt.,  and  Comyriy  for  the  defendant 

[Attomies— JE?tc^'fi^/on,  and  Ibnter,] 


In  the  same  Term,  Vaugluofif  Serjt.,  moved  for  a  new  trial,  but  the  Conrt 
refiised  his  application. 


•574]  •ADJOURNED  SITTINGS  AFTER  MICHAELMAS  TERM, 

AT  WESTMINSTER. 

BEFORE   LORD   CHIEF   JUSTICE    BEST. 


STEED  V.  HENLEY. 

An  tpotbecary  who  famithea  mediciDes,  and  brings  an  action  for  ibe  price  of  them,  not 
being  in  a  capacity  to  recover  under  the  55tk  Geo,  3,  e.  194,  cannot  recover  even  for  tbe 
pbiale  in  wbicb  the  medicines  were  contained. 

Action  on  an  apothecary's  bill. 

Proof  was  given  of  the  furnishing  of  the  medicines  for  which  the  claim  was 
made,  and  ?  witness  was  called  to  show  that  the  plaintiff  had  acted  as  an 
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apothecary  pievions  to  the  15M  August^  1816,  to  entifle  him  to  tecoYer  tmder 
the  statute  56  Geo.  3,  c.  194,  «.  21 ;  but  this  witness  only  prored  the  sendiog 
four  botUes  of  medicine  to  his  wife,  and  some  attendances  "^in  a  friendly  waj" 
upon  his  son,  for  neither  of  which  was  any  payment  made,  and  this  was  all 
the  practice  proved  before  the  i6th  August,  1816.  The  witness  also  admitted 
that  there  were  at  that  time  no  drugs  upon  the  plaintiff's  premises,  but  only 
some  cupping  and  other  instruments.— A  certificate  from  the  College  of  8a^ 
geons,  proving  that  the  plaintiff  had  passed  his  examinations  there,  was  pat  ia. 

IftUe,  Serjt.,  for  the  defendant,  contended  that  none  of  the  proof  adduced 
gave  the  plaintiff  any  character  in  which  he  might  recover. 

BssT,  G.  J.,  was  of  the  same  opinion. 

Pell,  Serjt.,  for  the  plaintiff,  then  contended,  that,  at  least,  he  was  enttded  to 
fecover  for  the  phials  in  which  the  medicine  had  been  sent. 

Best,  C.  J.  I  am  clearly  of  opinion  that  the  plaintiff  *is  not  entitled  ^^^^^ 
to  recover  even  for  the  phials.  Without  the  assistance  of  the  act  of  Par-  ^ 
liament,  I  should  be  of  the  opinion  that,  as  he  acted  illegally  in  practising,  and 
the  phials  were  delivered  in  the  course  of  such  iUegal  practice,  he  cannot 
leeover  for  them.  For  I  take  it  to  be  clear,  as  a  general  principle,  that,  where 
the  law  directs  a  man  not  to  do  a  thing,  and  he,  notwithstanding;,  does  it,  he 
cannot  recover  for  anything  tiiat  takes  place  in  the  course  of  his  doing  it 
But  in  this  case,  in  addition  to  the  general  principle,  there  are  the  words  of 
the  statute  clearly  decisive  against  such  claim,  for  the  terms  used  are,  that  the 
party  shall  not  recover  •'any  charges." 

Nonsuit 

PeU,  Serjt,  and  AdolphuM,  for  the  plaintiff. 
Wilder  Serjt,,  for  the  defendant. 

[Attomies— i?.  Joruif  and  Skenain.] 

See  the  eaaes  of  Bromt^  v.  Sobini^n,  ante,  S64 ;  ITaliiulcy  v.  Abbot,  ante,  909 ;  and  Um 
aetes  to  the  Utter  oaae. 


WALLACE  V.  WOODGATE. 


Itefi  it  not  put  an  end  to  hy  the  parting  with  the  possession  under  such  circumstances. 


Trover  for  two  horses.  Plea — Not  guilty.  The  plaintiff  was  stated  to  be 
an  officer  in  the  army;  the  defendant  was  a  livery-stable  keeper.  The 
defendant  sold  two  horses  to  the  plaintiff,  who  gave  him  bills  of  exchange  for 
the  price.  Before  the  bills  were  due,  the  defendant,  having  a  suspicion  that 
they  were  not  likely  to  be  honored,  went  to  the  plaintiff  and  asked  him  to 
take  *them  back  and  give  up  his  property  in  the  horses.  They  were  rm^tL 
then  at  livery  in  the  defendant's  stables,  and  a  bill  of  chaiges  had  been  ^ 
made  out  for  their  keep.  The  plaintiff  objected  to  the  defendant's  proposition. 
The  defendant  aflerwards  saw  the  plaintiff  again,  who,  in  the  course  of  con- 
versation, said,  that  the  horses  should  not  be  taken  away  **tiU  they  were  paid 
for"  However,  after  this,  he  sent  his  servant  to  the  stables  to  fetch  them,  on 
ibe  pretence  that  he  wanted  to  take  a  ride,  and  would  send  them  back  at  night 
But  he  did  not  return  them ;  and  the  defendant,  finding  they  were  gone»  went 


576] 


1  Carringtok  8c  Payne.  339 


afler  diem,  and  baTiiiff  discovered  them,  told  the  penon  at  whose  stahles  they 
were,  thsthe  had  been  swindled  dot  of  tfiem,  and  he  was  allowed  to  take  thett 
awaf.    This  was  the  conversion  complained  of. 

TUtfy,  8eijt«,  for  the  defendant,  admitted  that  a  stable  keeper  could  not,  in 
gsoenl,  like  an  innkeeper,  detain  horses  for  their  keep;  but  he  contended  Uiat 
die  evidence  in  this  case  showed  a  special  agreement  which  created  a  lierii  and 
the  pUintiir  having,  to  defeat  such  /ten,  obtained  fraudulent  possession  of  the 
bones,  the  defendant  had  a  right  to  re-possess  himself  of  them. 

Vaughan^  Seijt.,  for  the  plaintiff,  replied,  that  whenever  the  possession  was 
parted  with,  no  matter  under  what  circumstances,  the  lien  was  at  an  end,  and 
could  not  afteirwards  be  relied  on  to  justify  any  subsequent  seizure.  He  aigued, 
also,  that  the  plaintiff's  saying  he  would  not  take  away  the  horses  till  they 
were  paid  for,  meant  that  he  would  not  remove  them  till  (he  price  of  their  pur* 
chase  was  paid,  and  not  the  bill  for  their  keep. 

Best,  C.  J.,  left  it  to  the  jury  to  say,  whether  the  plaintiff,  by  his  state- 
meat,  meant  to  give  the  defendant  a  lien  on  the  horses  for  tiieir  keep,  and 
whether,  if  he  did  so,  he  fraudulently  took  them  away  in  order  to  destroy  that 
*5T7l  '^^>  stating  it  to  be  his  opinion,  that,  under  those  circumstances,  *the 
-*  defendant  had  a  right  to  re-possess  himself  of  them,  and  would  be 
entided  to  their  verdict  in  his  &yor« 

The  jury  found  for  the  defendant. 

Faughanf  Seijt,  and  Steer^  for  the  plaintiff* 

TMtgf  Serjt.,  for  the  defendant 

[Attomies — C  Zeti^s,  and  HartnerJ] 


**: 


MASH  V.  SMITH  et  al. 


A  defeodant  in  trespass,  who  has  suffered  jadgraent  to  so  by  default ,  is  not  a  competent 
witness  for  other  defendants  in  the  same  action  who  nave  pleaded,  if  the  jnry  have  to 
aness  thia  damagea  against  him,  as  well  aa  to  try  the  iasoa  aa  to  the  other  defendants. 


TuspAss  against  three  defendants.  One  of  tiiem,  named  Mead^  had  suf> 
knd  judgment  to  go  by  de&nlt.  He  was  catted  by  Vaughan^  Seijt,  as  a 
witness  for  his  co-defendants. 

PMt  Seijt.,  objected.  He  stands  as  one  of  the  defendants,  and  is  not  a 
competent  witness.  The  circumstance  of  letting  judgment  go  by  de£ralt  does 
not  put  him  in  a  different  situation. 

raughan,  Serjt  If  the  verdict  passes  for  my  clients  who  have  pleaded, 
how  can  the  party  I  call  as  a  witness  be  benefited  by  it?  it  is  no  release  oi 
costs — no  ground  in  arrest  of  judgment.  And  he  cited  Ward  v.  Haydon^  2 
Eap.  S52,t  and  Chapman  v.  Gra«es4  mentioned  in  a  note  to  Sievena  v.  Lyneht 
2  Gamp.  833. 

t  la  the  ease  of  Ward  v.  Hmydamt  it  was  ruled,  that  where  one  defendant  in  a  joint 
aetioo  hai  let  judgment  go  by  default,  and  ihe  other  has  pleaded,  the  defendant  who  has  suf- 
ficed judgment  by  default  is  a  competent  witness  for  the  other  defendant  who  has  pleaded. 
That  was  an  action  of  trover  for  the  carriage  part  of  a  chaise,  tried  before  Lord  Kenycn* 

t  It  is  said  in  the  ease  of  Chapman  v.  GniMt,  (which  waa  tried  before  Le  BUtnCf  J.) 
that,  '*in  an  action  of  trespass,  a  co-trespasaer  not  sued,  is  a  competent  witness  for  tba 
plaintiff;  but  if  one  of  several  defendants  allow  judgment  to  go  by  default,  he  is  not  a 
eompetent  witneis  for  the  plaintiff,  although  he  i§/or  his  eo-drfeidants. 

Vol.  XIL— 42  2  c  2 
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*Be8T,  G.  J.  The  jury  are  brought  here  to-day  to  do  tiro  things—  p^„ 
to  try  the  issues  joined  and  to  assess  the  damages.  Now,  if  this  man's  >- 
evidence  is  admitted  to  ffive  a  complexion  to  the  case,  it  may  go  to  redaee  the 
damages  against  him,  and  therefore  I  am  of  opinion  that  he  is  dearly  interested 
and  ought  not  to  be  received.  But  as  my  Lord  Kanfon  and  Mr.  •/.  Le  Blant 
seem  to  have  taken  a  different  view  of  the  subject,  I  think  it  will  be  best  to 
receive  the  witness,  and  give  leave  for  a  motion  to  the  Court  upon  the  point,  if 
the  result  of  the  case  should  make  it  material. 

Fellf  Serjt.,  and  Ckitty^  for  the  plaintiff. 

Vaughan^  Serjt,  and  Burlanf  for  the  defendants. 

[Attomies-^Groy,  and  IRrkman  4r  il*] 


BURNAND  et  al.  v.  NEROT. 

That  part  of  the  a tatate  of  frauda,  wliich  directs  certain  agreements  to  be  in  writing,  will 
be  taken  notice  of  by  the  Court,  in  the  trial  of  an  issue  oot  of  the  Coort  of  ChanceriTt 
however,  if  the  jury  should  think  that  there  was  an  agreement  made,  which  was  not  io 
writing,  the  Judge  will  indorse  that  finding  on  the  jMitea,  as  special  matter. 

Office  copies  are  not  evidence  on  the  trial  ofsuch  an  issue,  though  they  were  used  in  th« 
Court  of  Equity. 

In  this  case  two  issues  directed  by  the  Vice  ChanceUor  were  to  be  tried. 
The  one  was — Whether  in  the  year  1804,  there  was  any  agreement  between 
the  defendant  and  his  sister,  Mrs.  Bumand,  then  Miss  Neroty  for  the  sale 
*by  him  to  her  of  his  share  and  interest  in  the  lease  or  term  of  years,  r„»A 
good-will,  household  furniture,  plate,  linen,  and  china,  in  a  house  in  *- 
JKing'Streei  called  NtroCt  Hotel? — The  other  issue  was — Whether  there  was 
any  agreement  by  which  the  defendant  was  to  have  a  certain  portion  of  cash, 
and  his  sisters  certain  quantity  of  wine  and  coals  which  were  on  the  premises! 
The  Vice  Chancellor  had  ordered  that  the  parties  should  be  both  examined  at 
the  trial  of  the  issues ;  and  the  case  for  the  plaintiff  depended  chiefly  on  the 
evidence  of  Mrs.  Bumandt  as  that  of  the  defendant  did  materially  upon  his 
own.  A  valuation  of  the  lease,  good-will,  d^.,  was  made  between  her  and  her 
brother,  which  she  stated  was  previous  to  her  purchasing,  but  which  he 
explained  as  being  merely  made  to  ascertain  what  the  property  at  the  hotel 
was  worth  previous  to  his  quitting  England, ' 

Pell,  Serjt.,  for  the  defence,  contended  that  the  statute  of  frauds  applied  to 
this  case,  there  being  no  agreement  in  writing.  He  also  went  to  the  credit  of 
Mrs.  Bumandi  and  called  several  witnesses  to  contradict  hen  He  also  pro- 
posed, for  the  same  purpose,  to  read  an  office  copy  of  her  answer  in  Chancery, 
which  office  copy  was  used  in  the  Court  of  the  vice  Chancellor. 

Best,  C.  J.     I  am  afraid  that  is  not  evidence. 

PelU  Serjt.  I  will  tell  your  Lordship  why  I  think  it  is.  I  grant  that  in  ordi- 
nary cases  an  examined  copy  is  necessary ;  but  I  take  the  distinction  to  be 
this — an  office  copy  is  evidence  in  the  same  cause,  between  the  same  parties,  in 
the  same  Court.  Now  this  is  clearly  the  same  cause,  and  between  the  same 
parties,  and  1  submit,  abo.  that  it  is  in  the  same  Court,  as,  notwithstanding  the 
dignity  ot  this  Court  in  general,  it  is,  pro  hoe  vtee,  only  a  tribunal  assisting  the 
Vice  Chancellor  in  the  determination  of  a  particular  question,  by  tellipg  him 
the  opinion  *of  a  jury  upon  it,  under  the  direction  of  a  Common  Law  fMOA 
Judge.  l^**" 
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Frnghan^  Serjt.,  intimatecl  that»  iimsmnch  as  before  the  Vice  Chancellor  it 
might  Babject  him  to  a  motion  for  a  new  trial,  on  the  part  of  the  plaintiff  he 
ihovghi  it  would  be  be^t  for  him  to  waive  hia  right  to  object. 

Bbst,  C.  J.  If  the  objection  is  not  waived,  I  am  bound  to  Bay,  that  I  can* 
not  get  over  it.  They  must  go  a  great  deal  further.  To  affect  the  witness, 
they  must  prove  the  identity  of  the  party  who  makes  the  answer,  which  they 
cannot  do  by  merely  putting  in  the  office  copy.  I  have  been  looking  into  the 
sabject,  and  I  can  find  no  exception  to  the  general  rule,  that  an  examined  copy 
must  be  put  in.  I  cannot  agree  that  one  of  his  Majesty's  supreme  Courts  is 
to  be  considered  as  merely  an  auxiliary  to  the  Court  of  the  Vice  Chanp eUor. 

The  objection  was  then  formally  waived,  and  the  answer  was  read ;  and 
WTeral  witnesses  were  called,  who  contradicted  Mrs.  BumaruTs  testimony. 

Vaughan^  Serjt.,  in  reply,  observed,  that,  as  to  the  point  raised  on  the  statute 
of  frauds,  the  Vice  Chancellor  merely  sent  the  issues  to  the  Court  of  Common 
Pleas,  for  information  as  to  the  matter  of  fact,  whether  the  parties  intended  the 
one  to  transfer  and  the  other  to  take  the  interest  in  the  premises,  &c.,  in  ques- 
tion.   The  statute,  therefore,  did  not  apply. 

Best,  C.  J.  I  am  bound,  sitting  in  a  Court  of  Law,  to  take  notice  of  the 
statute  of  frauds.  I  am  aware  that  in  the  Court  of  Chancery  a  different  rule 
prevails.  The  Court  of  Chancery  is  bound  by  the  statute  of  frauds  thus  far : — 
The  party  may  make  the  objection,  but  I  believe  if  he  does  not,  but  answers  to 
*5811  ^^  ^^*  ^^  Court  will  say,  *you  have  not  put  yourself  on  the  statute, 
-■  and  cannot,  therefore,  avail  yourself  of  it.  The  statute  mentions  an 
agreement  for  a  lease ;  and  it  has  been  decided  that  if  one  part  of  an  agree- 
ment is  void  as  within  the  statute,  an  auxiliary  agreement  is  void  too.  There- 
fore, I  think,  in  this  case,  the  verdict  should  be  for  the  defendant  at  all  events. 
But  if  the  jury  should  be  of  opinion  that  Mrs.  Bumand  is  entitled  to  credit, 
then  they  may  find  that  there  was  an  agreement,  though  not  reduced  into 
writing,  and  that,  as  special  matter,  may  he  indorsed  on  the  postea.  His  Lord;* 
ship  made  no  remark  as  to  the  efiect  of  the  valuation. 

The  verdict  was  for  the  defendant  on  both  issues. 

Vaughan^  Sent.,  and  C  Cress weil^  for  the  plaintiffs. 

Peff,  Serjt.,  A  Folloekf  and  Barber^  for  the  defendant. 

[Attomies — Flexney,  and  Stevens,'] 

In  the  Coart  of  Chancery  it  is  the  constant  prsctice  to  read  ofiee  copies  of  Chancery 
proceedings  in  evidence,  without  their  having  been  examined  bv  the  witness  who  pro- 
duces them.  On  trials  at  Law,  ofice  copies  are  never  admitted  in  evidence,  examined 
copies  only  being  allowed ;  and  on  issues,  the  practice  is  to  try  ihem  precisely  in  the  same 
«>7  u  sny  other  trial  at  Law,  except  in  such  particulars  as  are  specially  directed  by  the 
£qBity  Judge  in  hia  order  direetin^  the  issue,  such  as  for  a  party  to  be  examined,  or 
IheUke. 


•5«]  •SINCLAIR  V.  STEVENSON. 

If  there  are  parol  negotiations,  which  are  afterwards  reduced  into  writing,  the  writing 
most  l»e  looked  to  as  showing  the  final  arrangement.  But  when  a  question  arises  as  to 
whether  a  transaction  has  an  usurious  character,  questions  may  be  put  to  ascertain 
whether  other  matters,  which  do  not  appear  on  the  face  of  it,  were  not  previously 
falked  of. 

If  a  paper  be  put  into  the  hands  of  a  witness  to  refresh  bis  memory,  the  Counsel  on  the 
opposite  side  have  a  right  to  see  it ;  but  if  it  is  merely  given  to  him  to  prove  a  hand- 
writtDs  to  it,  they  have  not. 

If  a  cre£tor  of  a  bankrupt  agrees  to  release  the  estate,  on  an  undertaking  by  one  of  tba 
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•Migneef  to  pmf  him  wbftt  should  oppeor  to  ha  jnttly  dve,  ho  it  a  eoMpeteiit  witaon  od 
tbo  part  of  tho  assignees. 
If  a  ptper  be  traced  to  the  hands  of  the  agent  of  a  party  io  a  suit,  and  notice  has  been  given 
to  sach  party  to  prodaee  h,  he  is  bound  to  do  so,  and  the  other  side  are  not  bonndto 
oal!  the  agent*  And  if  he  has  delivered  it  to  the  starap-offiee  to  get  certain  dadet 
allowed,  and  does  not  tell  the  party  serving  the  notice  to  produce,  of  that  circamstioca, 
parol  evidence  of  the  contents  may  be  given. 

Trover,  by  the  asaignee  of  a  bankrupt,  to  recover  poesessioQ  of  a  distiUery 
plant,  which,  it  was  alleged,  was  either  the  property  of  the  banknipt  by  pa^ 
chase,  or  in  hia  apparent  order  and  disposition  at  the  time  of  his  act  of  bank- 
ruptcy. 

It  was  opened  that  a  question  would  arise  as  to  whether  an  instrument,  which 
appeared  to  have  been  prepared  in  consequence  of  certain  negotiations  in  the 
form  of  a  lease,  did  not,  in  reality,  evidence  a  purchase  to  be  paid  for  by 
instalments,  wiUi  usurious  interest. 

The  bankrupt  was  examined ;  and  was  asked  by  Pell^  Serjt,  as  to  some 
negotiations  about  the  plant  in  question.  It  appeared  that  they  were  at  first 
verbal,  but  were  afterwards  reduced  into  writing. 

Best,  C.  J.,  upon  this  observed — It  has  been  decided  lately,  that  if  there  are 
negotiations,  which,  at  first,  are  merely  parol,  but  are  ailerwards  reduced  into 
writing,  we  must  look  to  the  writing  as  showing  the  final  arrangement.  But, 
in  such  a  case  as  this,  I  will  allow  questions  afterwards  to  be  put,  to  ascertain 
whether  other  matters  were  not  previously  mentioned,  besides  those  which 
were  eventually  reduced  into  writing. 

A  paper  was  about  to  be  put  into  the  hands  of  another  witness,  to  enable 
him  to  explain  some  part  of  his  evidence,  when— 

^Pell,  Serjt,  asked  to  see  it  [*58S 

Vaughan^  Serjt,  contended  that  he  had  no  right  to  see  it  unless  it  should  be 
put  in  evidence. 

Best,  C.  J.  If  you  put  a  paper  into  the  hands  of  a  witness  in  order  to  re- 
fresh his  memory,  the  other  side  have  a  right  to  see  it :  if  you  merely  give  it 
him  to  prove  a  handwriting,  they  have  not  such  right 

The  same  witness  afterwards  appeared  to  be  a  creditor  of  the  bankrupt:  he 
was  therefore  objected  to.  But  upon  being  asked,  whether  he  would  release 
the  estate,  on  the  plaintiff  Sinclair,  one  of  the  assignees,  undertaking  to  pay 
him  what  should  appear  to  be  justly  due  to  him,  he  replied  in  the  affirmative. 
—A  release  was  then  prepared,  by  which  the  witness,  in  consideration  of  a 
promise  by  Sinclair  to  pay  him  what  should  be  found  justly  due,  released  all 
claims  on  the  estate,  and  Sinclair,  in  consideration  of  such  release,  made  the 
promise  required. 

Vaughan,  Serjt,  objected.  It  must  be  an  absolute  release,  not  one,  as  thii 
is,  containing  a  fresh  cause  of  action. 

Best,  C.J.     If  the  witness  will  take  it,  I  shall  receive  him. 

Wilde,  Serjt  This  will  not  be  sufficient ;  the  assignee  will  have  a  claim 
on  the  estate  for  this  money,  and  the  witness  comes  to  increase,  by  his  evi- 
dence, the  funds  out  of  which  the  assignee  is  to  receive  it  A  promise  from  a 
plaintiflf  to  pay  a  debt  never  was  held  sufficient  if  the  debt  was  still  in  existence. 
The  witness  is  not  sufficiently  removed  from  all  the  security  of  the  ftmd  to 
make  him  competent 

*Best,  G.  J.     He  is  a  witness.     By  the  claim  of  the  assignee  on  r^egj 
the  fund  his  interest  is  not  affected.    The  assignee  must  pay  the  money  ^ 
whether  he  gets  it  again  from  the  estate  or  not     The  witness  gives  up  his 
claim  to  the  estate  and  looks  only  to  the  assignee,  and  that  is  quite  sufficient 

An  engrossment  of  a  deed,  which  was  not  executed,  was  proved  to  have 
been  produced  by  one  Smallwood,  who  was  the  defendant's  agent,  at  a  mee^ 
ing  between  him  and  the  bankrupt,  and  to  have  been  left,  afWr  it  had  beeA 
nadf  in  the  hands  of  Smallwood* 


m} 
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PeB,  Serjt,  caUed  for  its  production,  notice  to  produce  having  been  given  to 
the  detedaat's  attorney. 
Faughanj  Serjt.,  said  that  he  had  it  not. 

Pdlf  Serjt.,  was  then  proceeding  to  give  parol  evidence  of  its  contents,  when 
ff^dey  Serjt.,  objected.     We  have  two  answers  to  the  call  for  the  produc- 
tion of  the  deed :  the  first  is,  that  we  have  not  got  it,  and  the  next  is,  that 
SmaUwood  may  be  called  to  produce  it 

Bbst,  C.  J.     Smallwood  is  your  agent. 

ffilde^  Seijt.  But  notice  has  only  been  given  to  ^e  principal,  and  that  will 
not  do ;  they  must  show  that  it  got  out  of  the  hands  of  the  agent.  I  will  adduce 
eridenee  to  show  that  we  have  it  not  in  our  custody. 

Best,  C.  J.     Unless  you  do  give  such  evidence,  I  am  of  opinion  that  you 
most  produce  it.  '  If  the  deed  is  traced  to  your  agent,  that  is  enough.    They 
*5851  ^^  °^^  ^^  *  Smallwood,     But  if  you  account  for  its  not  being  in  his 
^  custody,  that  may  vary  it. 

A  witness  proved  that  the  engrossment  was,  in  the  usual  course  of  their 
bosiness,  delivered  lo  the  law  stationers,  in  the  month  of  December  or  January^ 
to  get  the  stamps  on  it  allowed  at  the  stamp*office,  because  it  had  not  been 
executed. 

But,  C.  J,     Then  it  is  in  the  control  of  the  defendant  ? 

The  witness  was  then  asked,  but  could  not  say,  what  is  done  with  any  instro^ 
nent  after  it  goes  to  the  stamp-office  to  get  the  amount  of  the  stamps  returned* 

Petf,  Serju  It  either  is  or  is  not  in  existence,  if  it  is,  they  are  the  proper 
persons  to  get  it  back  again ;  if  it  is  not,  we  may  give  evidence  of  the  contents. 
If  it  is  in  the  custody  of  the  stamp-office,  there  are  no  means  of  compelling  thQ 
ooamissioners  to  produce  it    These  persons  are  the  owners  of  the  instrument 

Vmigbanf  Serjt  There  is  no  reason  to  presume  that  the  officers  of  the 
Revenue  will  not  produce  the  instrument,  or,  at  least,  show  what  has  been  done 
with  it,  whether  it  is  destroyed  or  not.  In  most  offices  there  is  a  certain  time 
doring  which  papers  are  kept  This  instrument  in  the  course  of  business,  is 
Daturaily  lo  be  found  at  the  stamp-office,  and  no  inquiry  has  been  made  there 
for  it  Possession  is  the  very  foundation  of  notice ;  and  I  allow  that  if  there 
were  reasonable  evidence  of  possession  on  our  part  and  we  did  not  produce 
the  instrument  parol  evidence  might  be  given.  But  the  evidence  is  quite  the 
other  way. 

Best,  G.  J.     The  case  is  new,  but  I  am  of  opinion,  on  the  common  sense 

*58ftl  ^^  ^^  thing,  that  when  one  party  has  notice  *to  produce  a  particular 

-■  instrument  and  does  not  say  that  he  has  it  not,  but  has  delivered  it  to 

the  stamp-office,  the  other  party  ought  to  be  allowed  to  give  parol  evidence  of 

the  contents. 

It  subsequently  appeared  that  the  notice  to  produce  had  not  been  served  in 
tune,  and  the  matter  was  disposed  of  on  that  ground. 

Pe//,  Seijt,  and  F.  Pollock,  for  the  plaintiff. 

Vaughan  and  Wilde,  Serjts.,  for  the  defendant 

[Attomies-^JirZ^otiigra//,  and  Nettkehip.] 
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ADJOURNED  SITTINGS  AFTER  MICH.  TERM,  AT  GUILDHAIL 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


SEAMAN  V.  PRICE. 

Proof  that  a  conveyance  was  executed  to  a  person  named  by  the  defendant,  will  lapport 
an  averment  in  a  declaration  that  he  himself  "  became  the  purchaser." 

Assumpsit. 

The  declaration  stated,  that  the  plaindfT  had  bargained  and  agrreed  with  one 
Emanuel  for  the  purchase  of  certain  freehold  houses,  and  that  the  defendant 
was  desirous  of  becoming  the  purchaser  of  them  instead  of  the  plaintiff;  and, 
in  consideration  that  the  plaintiff  would  give  up  the  baigain,  and  suffer  the 
defendant  to  become  the  purchaser,  the  defendant  agreed  to  pay  the  sum  of  40/. 
It  then  alleged,  that  the  plaintiff  did  dve  up  the  bargain,  and  permit  and  suffer 
the  defendant  to  become,  and  the  defendant  did  become,  the  purchaser,  and 
obtained  a  conveyance.  From  the  evidence,  it  appeared  that  the  contract  wa< 
as  ^stated  in  the  declaration,  but  the  conveyance  was  not  executed  to  the  r^.g. 
defendant  himself,  but  to  a  Mrs.  Price,  *- 

Pelif  Serjt,  went  for  a  nonsuit;  contending,  that  this  evidence  did  not  sup- 
port the  declaration,  as  it  was  alleged  that  the  defendant  himself  became  the 
purchaser,  whereas  the  evidence  was  of  a  conveyance  executed,  not  to  him, 
out  to  a  Mrs.  Price, 

Best,  G.  J. — I  am  of  opinion  that  the  declaration  is  supported.  If  Emanud 
had  refused  to  convev,  the  40/.  need  not  be  paid ;  but  he  has  conveyed,  and 
although  not  to  the  aefendant,  yet  to  his  nominee,  and  the  defendant  has  had 
the  benefit  of  the  arrangement 

Verdict  for  the  pluntiff. 

Vaughafif  Serjt.,  and  Talfourd^  for  the  plaintiff. 

Pellf  Serjt.,  and  Barntow^  for  the  defendant. 

[Attomies — Hudsarif  and  Greenifidd,'] 


DOWLING  V.  FINIGAN. 

If,  after  a  witness  for  the  defendant  has  been  exsmined  as  to  a  conversation  which  be  pat 
down  iu  writing,  and  has  not  been  asked  (o  produce  the  memorandum,  and  the  plaio> 
tiff's  Counsel,  m  reply,  has  observed  upon  its  absence,  the  Judge,  for  his  own  satishc* 
tion,  asks  the  witness  for  the  paper,  and  it  is  produced,  such  production  will  not  entitle 
the  plaintiff's  Counsel  to  address  the  jury  agam  on  it. 

Use  and  occupation.  On  the  part  of  the  defendant,  two  witnesses  were 
called  to  give  evidence  of  a  conversation  between  him  and  the  plaintiff,  which 
conversation  they  had  both  put  down  in  writing.  The  first  was  asked  by  the 
defendant's  Counsel  to  produce  his  memorandum,  but  he  had  not  got  it  with 
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^iiiiii*    The  feoond  wu  not  asked  any  question  as  to  whether  he  had  his  or 
not 

fFUde,  Seijt,  for  the  plaintiff,  in  reply,  observed  upon  the  absence  of  the 
papers,  and  after  he  had  concluded  his  address— 

BisT,  C.  J.,  called  up  the  second  witness,  and  asked  if  he  had  got  his  paper 
with  him.  The  witness  replied  in  the  affirmative,  and  handed  it  up  to  his 
Lordship,  who  inspected  and  passed  it  to  Wilde^  Seijt*,  telling  him  that  he 
shoald  have  it  read  or  not,  just  as  he  thought  proper. 

WUde^  Serjt.,  replied  that  he  had  no  wish  upon  the  subject ;  but  submitted 
that,  as  by  the  production  of  the  paper  the  complexion  of  the  case  had  been 
materially  changed,  he  ought  to  be  allowed  to  address  the  jury  upon  it  as  a 
fresh  piece  of  evidence. 

Bbst,  G.  J.  Either  party  might  have  called  for  it ;  neither  have  thought 
proper  to  do  so ;  and  it  is  for  the  satisfying  of  the  conscience  of  the  Judge  that 
it  is  asked  for  now.  I  never  knew  of  any  Counsel  making  a  second  speech 
on  such  an  occasion. 

ffUde^  Seijt.,  I  submit  that  it  is  the  duty  of  a  plaintiff's  Counsel  to  observe 
upon  all  the  evidence  in  the  cause,  through  whatever  means  that  evidence  is 
introduced. 

Best,  C.  J.  I  cannot  allow  it ;  I  should  be  subverting  the  practice  of  the 
Court 

Verdict  for  the  defendant. 

WUde^  Serjt,  and  Abraham^  for  the  plaintiff. 

PdJif  Serjt,  and  £.  Zatres,  for  the  defendant 

[Attomies— ^tim/ey  4*  ^^m  ai^d  WenW] 


•580]  *RUMBAU.  v.  WRIGHT. 

In  iBwtioD  on  an  agresnient  for  not  accoptin^  a  lease,  if  it  appear  that  there  was  a  person 
who  had  an  intereit  in  the  premises,  and  it  be  not  proved  at  the  trial  that  such  person 
was  a  part  J  to  the  lease  tendered,  the  plaintiff  cannot  recover.  Neither,  under  such 
circumstances,  is  he  entitled  to  recover  for  use  and  occupation,  though  the  defendant 
may  have  received  rent  from  the  under-tenants.  And  if  an  agreement  purport,  by  the 
words  attached  to  the  signature  of  a  particular  person,  to  have  oeen  signed  by  that  per* 
•00  on  the  behalf  of  another  having  an  interest  but  not  being  a  party,  suchperson  may 
be  examined  to  prove  that  he  signed  in  reality  for  a  different  person  named  as  a  party, 
asd  whoae  signature  was  not  to  the  agreement,  and  that  the  statement  of  his  having 
■igoed  for  the  first- mentioned  person  was  written  by  mistake.. 

AssuMPSTT  by  TkomoB  Rumball^  the  Elder,  to  recover  damages  for  the  non- 
performance of  an  agreement,  by  which  the  plaintiff,  and  a  person  named 
^e//amy, agreed  to  grant  the  defendant  a  lease  for  ninety-nine  years,  of  certain 
premises,  on  which  the  defendant  agreed,  previously,  to  lay  out  the  sum  of 
600^,  and  afterwards,  to  put  the  premises  in  complete  repair.  There  were 
special  counts  on  the  agreement,  a  count  for  use  and  occupation,  and  the  com- 
mon money  counts. 

The  agreement  purported  to  be  made  between  the  plaintiff  and  a  person 
named  Bellamy  ot  the  one  part,  and  the  defendant  of  the  other  part.  It  ap- 
peared from  the  signatures  to  have  been  executed  by  a  person  named  Thwaitet 
for  BeUamy,  by  T^^omos  JRumbaU,  the  Younger,  for  his  sister,  (who,  it  ap- 
peared afterwards,  had  an  annuity  secured  on  the  premises,)  and  by  the 
defendant  for  himself.     There  did  not  appear  to  be  any  signature  of  the  elder 
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Rwnballf  the  (daintiir,  but  the  yonnger  Rumbail,  who  wui  called  aa  a  witneM, 
stated  that  he  signed  it  for  his  father.  The  special  counts  stated  the  agree- 
ment to  be  between  the  elder  Rumbaii  and  the  defendant 

Vaughan,  Serju,  for  a  nonsuit.— Here  is  a  direct  vaiiance  between  the  de- 
claration and  the  evidence.  It  was  in  consequence  of  the  consideration  passing 
from  Rumball  the  Elder,  that  the  defendant  executed,  and  this  TTbmat  Rwnif 
ball  has  never  signed  it  There  must  be  some  reciprocity.  Wbatmeaas 
have  we  of  compelling  Thomas  JRumball  the  Elder  to  execute  a  lease  ?  This 
is  not  the  case  of  a  d^  poll,  but  an  agreement,  purporting  to  be  between  the 
parties.  It  appears  from  the  instrument  *itself  that  the  plaintiff  did  not  r^eopi 
execute,  and  the  evidence  of  the  instrument  cannot  be  contradicted  by  ^ 
parol  testimony. 

Peiif  Seiit,  contra, — The  first  question  is,  Who  are  the  parties  ?  They 
are  Rumbal  and  Bdlamy  on  the  one  side,  and  Wright  on  the  other.  xRum- 
ball  is  one  of  the  granting  parties.  It  is  not  necessary  that  he  should  execute 
the  agreement.  Suppose  Uiat  fVright  only  had  put  his  name,  yet  RumbaO^ 
tlie  party  having  the  interest,  might  bring  his  action  on  that  agreement  'Dioogh 
Rumball  did  not  sign  it,  yet  if  he  and  tlie  defendant  acted  under  that  agree- 
ment, the  defendant  might  claim  the  lease  of  him.  With  respect  to  the 
objeetioDy  diat  the  signature  to  the  agreement  declares  RumbfUl  the  Younger 
to  have  executed  it  for  his  sister,  that  declaration  is  altogether  nugatory,  for 
she  is  not  made  a  party  to  it.  It  is  said  that  this  cannot  be  controverted  by 
parol  testimony.  But  the  testimony  is  not  offered  as  a  contradiction.  If  there 
is  any  mistake  or  error  it  may  be  shown.  The  parol  testimony  is  only  aied 
for  explanation. 

Best,  G.  J.  On  the  last  ground  I  shall  receive  the  evidence.  I  am  cleaily 
of  opinion  that  it  is  necessary  to  show  that  the  elder  Rumball  executed  the 
agreement,  and  I  have  doubts  whether  this  has  not  been  done.  If  the  sister 
had  signed  for  herself  I  would  not  have  received  parol  testimony. 

Evidence  was  afterwards  given,  to  show  tliat  Rumball  the  Elder  had  acted 
under  the  agreement.— The  plaintiff  also  claimed  rent  for  the  use  and  occupa- 
tion,  and  proved  that  the  defendant  had  received  rent  from  the  under  tenants 
of  the  premises.  In  the  course  of  the  case,  it  was  proved  that  the  defendant 
had  laid  out  the  000/.  required,  and  that  the  plaintiff  had  tendered  a  lease, 
which,  because  Miss  Rumball  was  not  made  a  party,  the  defendant's  attorney 
*advised  him  not  to  accept ;  and  it  appeared,  from  an  abstract  sent  to  r^.Q. 
the  defendant's  attorney,  that  Miss  Rutnball  had  an  annuity  secured  on  ^ 
the  premises. 

Vaughan,  Seijt,  contended,  that  the  plaintiff,  under  the  circumstances,  was 
not  entitled  to  rent  from  the  defendant;  and  cited  the  cases  o{ Ktrtland y. 
Potmsttt,  2  Taunt  146,t  and  Hegan  v.  Johnson,  2  Taunt  148.t 

Pell,  Serjt.,  stated,  that  the  doctrine  of  IRrtland  ▼.  Pounsett  was  contro- 
verted in  a  case  mentioned  in  a  note  to  the  case  of  Beam  and  Another  v. 
Tomlin,  Peake's  N.  P.  C.  254  n.§ 

t  The  case  of  Kiriland  v.  Poumett  decides,  that  if  a  purchaser,  having;  paid  the  whole 
of  the  parchaae-mooey,  take  poaseaaion  of  premiaea  under  a  contract  for  a  aale,  which,  on 
account  of  a  defect  iu  the  vendor'a  title,  faila  to  be  completed,  the  vendor  cannot  after* 
warda  recover  rent  for  the  period  of  the  purchaser'a  poaseaaion,  upon  an  implied  contract 
for  oae  and  occupation. 

t  In  Hef an  v.  Jchntant  it  was  held,  that  if,  under  an  a^eement  for  a  leaae  at  a  certain 
rent,  the  tenant  ia  let  into  poaaeaaion  before  a  leaae  is  executed,  the  lessor  cannot,  duriof 
the  nrat  year,  distrain  for  rent ;  for  there  ia  no  demise  express  or  implied.  If  a  lease  had 
been  tendered  to  the  occupier,  and  he  had  refused  to  execute  it,  he  might  have  beea 
turned  out  of  poaaeaaion  without  any  notice  to  quit. 

^  The  ease  referred  to  is  that  of  H*ll  v.  Vwghmn,  Ezehaqaer,  Mich.  59  (?C9.  3.  hi 
which  the  Court  declared  their  opinion  to  be,  that  the  vendor  might,  in  caaea  where  the 
ooDlract  went  off  without  fault  on  hia  pari,  and  the  occupation  had  been  beneficial  to  lbs 
vsodee,  recover  a  compenaation  for  aacn  occupation. 
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But,  C.  J.    This  is  a  question  of  law,  and  I  think  the  action  cannot  be 
maintained.    With  respect  to  young  Mr.  Rumball^  I  think  the  agency  is  saffi- 
eiently  established  by  the  father's  aettng  under  the  agreement.    I  am  of  opinion 
that  the  defendant  is  entitled  to  a  yerdictf  for  the  plaintiff  has  not  shown  that 
he  had  authority  to  grant  a  lease;  and  if  the  objection  had  been  made  in  time, 
*5fi21  ^  ^^^^  have  ^nonsuited  the  plaintiff.     This  is  an  action  on  an  agree- 
^  ment,  by  which  RumbaJU  and  Bellamy  agree  to  grant  a  lease  to  Wright 
for  ninety-nine  years,  and,  as  a  consideration  for  it,  Wright  is  to  lay  out  600/. 
previoiMly,  and  aflerwards  to  put  the  premises  in  complete  repair.     If  he  has 
laid  ont  the  600/.  he  has  done  the  utmost  that  can  be  required  of  him  under 
the  circumstances.    There  is  no  part  of  the  contract  in  which  the  defendant 
agrees  to  pay  rent ;  but  die  substance  of  it  is  this :  We,  the  granting  parties, 
will  grant  you  a  lease,  in  which  lease  you  shall  covenant  to  pay  rent;  and  they 
further  say,  that  they  have  power  to  grant  the  lease.     The  defendant  only 
says,  I  wUl  take  the  lease.     It  does  not  appear  that  a  lease  with  the  proper 
parties  was  ever,  offered  to  him ;  for  it  appears  by  the  abstract  sent  to  the 
defendant's  attorney,  that  Miss  RumbaU  had  an  interest  in  the  premises,  and 
she  is  not  a  party  to  the  agreement,  and  could  not  be  compelled  to  join  in  the 
lease ;  nor  does  it  appear  that  she  was  made  a  party  to  the  lease  in  the  draft 
that  was  sent,  for  no  evidence  has  been  given  on  that  subject.     I  think,  there- 
fore, that  the  plaintiff  is  not  entitled,  ei&er  in  law  x^r  justice,  to  recover,  for, 
without  the  concurrence  of  Miss  RtimbaU^  he  could  not  grant  such  a  lease  as 
any  respectable  attorney  could  approve  on  behalf  of  a  client     The  case  in  the 
Common  Pleas,  Eirtland  v.  Poumett,  2  Taunt.  145,  decided  that  a  party  let 
io  as  a  purchaser  was  not  liable  for  use  and  occupation :  and  this  defendant  is 
similar  to  a  purchaser;  he  is  not  put  in  as  a  tenant,  (and  it  is  from  the  relation 
of  landlord  and  tenant  that  the  claim  for  use  and  occupation  arises,)  but  he  is 
put  in  to  occupy  till  a  lease  shall  be  granted,  and  when  the  lease  is  granted, 
then  be  is  liable  to  rent,  but  not  before.     The  doctrine  of  the  case  in  the 
Court  of  Exchequer  is  reconcilable  with  this ;  for  there,  it  is  laid  down,  that 
if  a  bargain  goes  off  through  the  fault  of  the  tenant^  then  a  claim  for  rent 
*S931  ^^y  ^  made.     But  in  this  case  it  is  not  the  fault  of  *the  defendant. 
^  If  the  plaintiff  has  no  title,  the  defendant  may  be  caUed  upon  to  pay  the 
rents  which  he  has  received  from  the  occupiers  to  other  persons ;  and  in  thitf 
case  there  is  another  person,  that  is,  the  annuitant,  who  can  come  on  the  pro- 
perty for  the  payment  of  the  annuity.     I  am  decidedly  of  opinion  that  the 
defendant  is  entitled  to  a  verdict. 

Verdict  for  the  defendant 
Pellj  Serjt.,  and  Comyn^  for  the  plaintiff. 
Vaugheofi^  Seijt,  and  E.  Jjawes^  for  the  defendant 

[Attomies — Thomson^  and  Weet."] 


WOODLEY  et  aL  t;.  BROWN  et  al. 

If  ^.  lells  corn  to  B.,  who  buys  on  speculation,  and  the  corn  is  landed  at  the  warehouse 
of  C,  (the  granary-keeper  of  B.,)  who  is  told  that  be  is  to  hold  it  on  the  account  of  ^., 
A,  has  a  sntBcient  property  in  it  to  enable  him  to  maintain  trover  against  C. 

A  retam  made  by  A,  in  such  case,  under  the  stat.  1  d&  2  Geo,  4,  r.  87,  s.  12,  of  such  com 
ss  Bold  and  dehvered  to  J.,  is  not  conclusive  evidence  against  A,  of  an  absolute  uncon- 
ditional aale  and  delivery,  so  as  to  bar  him  of  his  right  to  recover  it  out  of  the  hands 
of  C. 

Trover  for  wheat     For  the  plaintifis,  it  was  proved  that  they  were  com* 
factors,  and  were  applied  to  by  a  person  named  Loud  to  sell  him  some  wheati 
Vol.  XII.— 43  2  D 
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88  he  wanUsd  to  buy  on  speculation ;  that  the  plaintiffs  agreed  to  sell,  but  said, 
that,  as  it  was  bought  on  Speculation,  it  might  as  well  remain  under  their  care, 
and  that  they  might  as  weU  have  the  commission  on  it  as  any  one  else.  That 
Loud  agreed  to  Uiis ;  and  that  the  plaintiffs,  thereupon,  called  the  defendants, 
and  acquainted  them  with  the  baigain,  and  told  them  that  they  (the  plaintiff) 
were  to  land  the  wheat  in  their  own  names,  and  that  they  (the  defendants) 
were  not  to  know  any  one  else  in  the  transaction,  but  were  to  hold  the  wheat 
solely  on  their  account.  The  delivery  orders,  three  in  number,  *were  r^.g. 
put  in  and  read.  One  of  them  contained  the  name  of  Loudf  the  other  *- 
two  the  names  of  the  defendants. 

The  clerk  of  the  plaintiffs  proved,  that,  at  the  time  they  were  given  to  the 
defendants,  all  of  them  were  made  out  in  the  name  of  Loud,  He  also  proved 
that,  about  three  weeks  afler,  he  met  one  of  the  defendants,  and  having  heard 
of  the  failure  of  a  Mr.  Loud^  who  was  engaged  in  the  Sitiingboume  Bank, 
asked  him  if  it  was  the  Mr.  JLoud  who  had  bought  the  wheat  of  the  plaintiff, 
and  he  replied  that  it  was  not,  and  added,  but,  suppose  it  were,  what  difference 
can  it  make  to  you  ?  we  landed  the  wheat  in  your  names  in  our  books,  and  wc 
hold  it  for  you,  and  shall  not  deliver  it  to  any  order  but  yours. 

A.  person  from  the  corn-meters'  office  also  proved  that  he  inquired  of  Mr. 
Young  (another  of  the  defendants)  if  he  was  the  buyer  of  the  com,  and  that 
Young  replied.  No,  it  was  Woodley^s^  and  Woodky  landed  it.  The  witness 
charged  the  metage  to  the  plaintiffs,  and  received  it. 

The  defendants  were  the  granary -keepers  of  Loud^  and  it  did  not  appear 
that  they  had  been  employed  by  the  plaintiffs  before  the  transaction  in  question. 

Wilde,  Serjt.,  for  the  defendants.     The  question  is,  Whether  the  plaintiffs, 
who  sold  to  Loud,  procured  the  com  to  be  delivered  to  the  defendants  as  the 
warehouse-keepers  of  Loud,  or  of  themselves  ?     The  delivery  order  is  made 
out  to  Loud,     Suppose  Loud  or  his  assignees  had  brought  an  action,  would  it 
have  been  any  answer  to  talk  of  the  understanding  at  the  time  of  the  bargain? 
The  phrase  ^^being  under  care^^  does  not  mezn  being  in  posaetsion,  but  merely 
denotes  a  request  that  the  plaintiffs  might  be  employed  on  the  re-sale.     The 
conduct  of  Loud,  therefore,  does  not  prove  that  he  assented  to  the  wheat's 
being  kept  in  the  possession  of  the  plaintiffs.     The  practice  spoken  to  by  the 
plaintiff's  clerk  is  not  the  general  practice  of  the  corn  market,  but  merely  of 
the  plaintiff's  house,  and  that  only  sometimes.     The  effect  of  this  is — A  party 
says,  I  will  not  trust  you  with  the  corn,  but  I  *will  give  you  the  order  r^KOK 
to  go  and  take  it,  and  trust  to  your  honor.     What  was  to  prevent  Loud  ^ 
from  taking  it  when  he  pleased?     The  statute  1  &  2  Geo.  4,  e,  87,  s.  12, 
requires  every  corn-factor  to  make  a  weekly  return  of  com  sold  and  delivered, 
and  the  plaintiffs,  under  this  act,  made  a  return  of  the  com  in  question,  as  com 
sold  and  delivered  to  LoudA    This  is  not  an  action  on  a  special  *under-   r^ftog 
taking  to  hold  for  the  plaintiffs,  but  it  is  founded  on  property.     How  is   ^ 

t  The  statute  1  &  2  Geo.  4,  c.  87,  which  was  en  act  for  regulating  the  importation  and 
exportation  of  corn,  enacts,  «.  11,  "  That  every  corn  factor  carrying  on  his  trade  or  busi- 
ness in  the  city  of  ZoikIoa,  or  in  the  suburbs  thereof,  shall,  within  one  month  after  this 
act  shall  have  been  in  force,  make  a  declaration  in  the  form  following:  that  is  to  aiiy, 

*'  *  I,  A,  B.,  do  hereby  declare,  that  the  returns  of  the  quantities  and  prices  of  British 
corn,  which  henceforward  shall  be  by  or  for  me  sold  and  delivered,  shall,  to  the  best  of 
mv  knowledge  and  belief,  contain  the  whole  quantity,  and  no  more,  of  the  corn  homu  fit 
sold  and  delivered  by  or  for  me  within  the  period  to  which  they  shall  refer,  with  the  prices 
of  such  corn  and  the  names  of  the  buyers  respectively,  and  of  the  persons  for  whom  such 
corn  shall  have  been  sold  by  mo  respectively,  and  to  the  best  of  my  judgment  conformable 
to  the  directions  of  an  act  passed  in  the  second  year  of  the  reign  of  King  George  the  Fourth, 
intituled  [here  tet  forth  the  title  of  this  act.*] 

"  Which  declaration  shall  be  in  writing,  and  shall  be  aabscribed  with  the  hand  of  such 
oorn-factor.  and  shall  be,  by  him  or  his  agent,  forthwith  delivered  to  the  Lord  Mayor  of 
the  city  of  London  for  the  time  being,  who  is  hereby  required  to  grant  a  certificate  thereof, 
to  be  registered  by  the  inspector  of  corn  returns ;  and  in  case  any  person  shall  carry  on 
the  trade  or  business  of  a  corn-facior,  without  makin|[  the  aaid  declaration,  agreeably  to 
the  direciicna  of  this  act,  every  such  person  shall  forfeit  and  pay  the  sum  of  fifty  poandi." 
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the  property  made  out?  The  plaintifTs  were  never  in  possession  of  the  wheat 
at  aU.  The  goods,  while  in  the  ship,  are  still  as  much  in  the  possession  of  the 
owner  as  if  they  were  in  his  own  warehouse.  There  is  only  an  order  to  sell, 
by  which  the  factor  acquires  no  property.  Therefore,  there  is  no  converson 
of  the  wheat  of  the  plaintiflfs. 

Best,  C.  J.  If  the  evidence  for  the  plaintiffs  is  true,  there  was  a  delivery 
to  them,  for  the  defendants  were  their  agents.  If  I  deliver  goods  to  a  carrier, 
the  carrier's  possession  is  my  possession,  and  if  I  demand  them,  and  he  refuses 
to  deliver  tlfem.  I  may  bring  trover. 

ffUde^  Ser)t.  There  can  be  no  conversion  if  the  goods  were  in  the  plain- 
tiffs* own  possession. 

Best,  C.  J.  If  I  deliver  to  a  man,  I  have  a  right  of  possession,  and  right 
of  possession  is  all  that  is  required  in  trover. 

Wilde,  Seijt.,  then  went  to  the  credit  of  the  plaintiffs*  witnesses,  and  called 
Loud,  who  contradicted  the  proof  as  to  the  arrangement  that  the  defendants 
were  to  hold  the  com  for  the  plaintiffs,  and  stated,  that  all  that  was  agreed  on 
was,  that  the  plaintiffs  should  have  the  re-sale.  He  also  called  the  Inspector 
of  Com  Returns,  who  produced  a  return  made  by  the  plaintiffs  under  the  sta- 
tute 1  dt  2  Geo,  4,  c.  87,  in  which  return  the  com  in  question  was  mentioned 
as  having  been  sold  and  delivered  to  Loud^  within  the  week  commencing  the 
9th,  and  ending  the  14th  of  Jlugust, 

Vaughan^  Serjt,  in  reply.  There  is  no  dispute  that  Loud  was  the  buyer ; 
bat  the  question  is,  whether  the  com  was  not  to  remain  for  a  stipulated  time 
*5971  ^^  ^^  possession  *of  the  plaintiffs,  and  whether  the  defendants  did  not, 
-'  after  the  sale,  acknowledge  it  to  be  the  plaintiffs'  property  T  There  is 
no  contradiction  to  this  latter  part.  It  is  not  necessary  here  to  discuss  the 
general  principles  of  law,  for  this  case  depends  upon  a  particular  agreement. 
,  The  circumstance  of  the  alteration  of  the  name  in  two  of  the  delivery-orders, 
not  being  explained,  raises  a  suspicion  of  unfaimess  in  the  transaction  on  the 
part  of  the  defendants.  If  a  man  takes  wheat  and  holds  it  as  mine,  and  become? 
as  it  were  my  servant,  against  him  the  property  is  complete,  and  he  cannot 
torn  round  and  contest  my  right  to  have  it  back  again. 

Best,  C.  J.  The  credit  of  the  witnesses  is  material  here.  No  man  can 
look  at  this  case,  as  a  moralist,  and  not  say  at  once  who  is  entitled  to  the  verdict*;^ 
for  the  defendants  have  paid  nothing  for  the  wheat,  and  yet  they  wish  to  set  it 
off  against  a  debt  due  to  them  from  Loud.  But,  notwithstanding  this  moral 
title  on  the  part  of  the  plaintiffs,  if  there  be  any  mle  of  law  against  their  claim, 
of  course  that  rule  must  prevail.  It  has  been  insisted  on,  that  the  plaintifis 
have  not  a  sufficient  property  to  enable  them  to  maintain  this  action ;  I  am  of 
opinion  that  they  have  a  special  property,  which  is  quite  sufficient,  and  there- 
fore the  question  for  consideration  is,  whether,  before  the  delivery-notes,  which 
are  the  symbols  of  possession,  were  parted  with,  an  arrangement  was  made 
that  the  defendants  should  hold  the  corn  on  the  behalf  of  the  plaintiffs.  If  there 
was  snch  an  arrangement,  the  plaintiffs  are  entitled  to  recover.  If  a  third  per^ 
son  had  obtained  possession  of  the  corn,  the  plaintiffs  could  not  set  up  this 
arrangement  against  him,  because  he  would  properly  say,  you  have  parted  with 
the  delivery -notes  and  thereby  encouraged  me  to  purchase,  and  I  have  become 
a  purchaser  in  consequence.  But,  if  the  plaintiffs'  case  is  trae,  the  defendants 
cannot  make  use  of  this  kind  of  defence.     The  delivery  to  Loud  was  a  condi- 

«.  12.  '*  And  be  it  farther  enacted,  that  every  each  corn-factor  ehell,  and  he  is  hereby 
rcqaired  to  return  or  cease  to  be  returned  on  the  Wednesday  in  each  and  every  week,  to 
the  iaid  inspector  of  corn  returns,  an  account  in  writing,  signed  with  his  own  name  or  the 
Dsoie  of  his  known  agent,  of  the  quantities  of  each  respective  sort  of  British  corn  so  by 
him  mU  and  delivered  during  the  week,  with  the  prices  thereof,  the  amount  of  every 
parcel,  with  the  total  quantitjr  and  value  of  each  sort  of  corn,  and  by  what  measure  or 
weight  the  eame  was  sold,  with  the  names  of  the  buyers  thereof,  ana  of  the  persons  for 
whom  snch  corn  shall  have  been  sold  by  him  respectively,  in  default  whereof  every  such 
corn-factor  shall  for  every  such  neglect  forfeit  and  pay  the  sum  of  ten  pounds." 
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tional  delivery.  The  ^retani  made  under  the  statute  referred  to  has  r^Roa 
nothing  to  do* Vith  such  a  case  as  this.  It  goes  to  prove  the  deUvery,  *■ 
and  there  is  no  doubt  of  the  delivery.  This  brings  it  back  to  the  real  question, 
which  is,  was  the  com  delivered  so  that  Loud  had  the  entire  control  over  it,  or 
was  there,  before  the  delivery  of  the  symbols  of  possession,  a  delivery  of  the 
com  to  the  defendants  to  hold  on  behalf  of  the  plaintiffs  ?  Unless  the  plaintiffs' 
witnesses  are  perjured,  the  plaintiffs  are  entitled  to  a  verdict. — His  Lordship 
then  left  it  to  the  jury  to  say,  whether,  on  the  evidence,  they  believed  that 
there  was  a  delivery  to  the  defendants  to  hold  for  the  plaintiffs,  for  that,  if 
there  was  such  a  delivery,  the  plaintiffs  were  entitled  to  a  verdict. 

Verdict  for  the  plaintiffs. 

Vaufthan^  and  Pell^  Serjts.,  and  Ryland^  for  the  plaintiffs. 

WUae^  Serjt.,  and  Sdwyn^  for  the  defendants. 

[Attoraies — B.  LewiSf  and  Stevens  ^  Co  J] 


In  the  ensuing  BSlary  term,  Wilde.  Serjt,  moved  for  a  mle  mei^  for  a  new 
trial,  on  two  grounds ;  1st,  ^at  there  was  no  property  in  the  plaintiffs  to  sup- 
port the  action :  but  on  this  point  the  Court  were  unanimously  against  him. 
The  2d  point  was,  that  the  return  made  under  the  statute  of  the  1st  and  2d 
Oeo.  4,  c.  87,  s.  12,  of  com  sold  and  delivered,  was  conclusive  against  the 
plaintiff. 

On  this  point  the  mle  msi  was  granted ;  and  in  the  course  of  the  same  Term 
it  came  on  to  be  argued. 

Faugkan^  Serjt.,  in  showing  cause,  was  stopped  by  the  *Court,  and  r^ggA 
WUde^  Serjtk,  called  on  to  pupport  his  mle.— He  contended,  that  as  the  '- 
retum  required  is  of  com  sold  and  delivered,  and  not  of  com  sold  only,  the 
com-factor*s  undertaking  is,  that  he  will  make  a  return  of  corn  bona  fide  sold 
and  delivered.  The  object  of  die  act  was  to  ascertain  the  sales,  but  the  de- 
liveries were  also  necessary  to  show  the  correctness.  The  facts  must  be 
retumed  tmly,  at  the  peril  of  binding  the  interests  of  the  party  making  such 
retum.  This  act  should  be  constraed  in  the  same  way  as  the  ship  registry 
acts ;  and  in  Mestaer  v.  Giliespie^  1 1  Yes.  Jun.  643,  which  was  a  case  on  the 
constraction  of  those  statutes,  Sir  William  Grant  says,  their  provisions  compel 
parties  to  observe  regulations  not  in  any  degree  requisite  for  their  own  private 
interests,  in  order  to  accomplish  the  ends  of  the  act.  This  retum  being  required 
by  an  act  of  Parliament,  the  party  cannot  say — ^I  kept  the  com  in  my  own 
hands.  He  has  no  right  to  speculate  on  the  intention  of  the  Legislature.  He 
is  to  make  a  trae  and  bona  fide  retum  of  com  sold  and  delivered:  this 
means  to  cut  down  all  constructive  deliveries,  and  it  is  to  be  considered  a  de- 
livery under  the  act  for  every  conceivable  purpose.  The  object  is,  that  the 
com  shall  so  pass  from  one  fiand  to  another,  as  that  the  price  mav  indicate  a 
fair  transaction.  If  a  man  may  deliver  com  to  a  person  to  hold  K>r  him,  and 
then  get  it  back,  there  may  be  twenty  sales  with  constmctive  deliveries  to  swell 
the  returns.  The  object  of  the  statute  undoubtedly  is,  to  ascertain  the  sales 
and  price ;  but  the  mode,  the  test,  the  security,  is,  that  the  com  shall  have  been 
delivered.  If  the  words  trae  and  bona  fide  do  not  apply  lo  the  delivery,  why 
do  they  apply  to  the  price  T 

Best,  C.  J.  I  do  not  mean  to  decide  whether  this  return  will  exempt  the 
party  from  penalties.  The  jury  properly  found  that  there  was  a  delivery  to 
the  defendants  to  hold  for  the  plaintiffs,  though  there  was  a  sale  to  Loud.  The 
object  of  the  Legislature,  by  the  act  *of  1  &  2  Geo.  4,  was  to  prevent  r,g^ 
the  importation  of  com  till  it  had  arrived  at  a  certain  price;  and  for  '■ 


600] 


1  Carrington  &  Payi^e*  341 


this  pnqxMe,  they  only  wanted  to  know  the  price  at  which  it  was  sold:  to 
whom  delivered  is  a  matter  quite  beside  the  policy  of  the  act  There  is  nothing 
in  the  act  which  requires  that  the  i^turn  shall  express  the  name  of  the  party 
to  whom  the  corn  was  delivered.  The  words  are,  **  sold  and  delivered,"  that 
IB,  what  baigains  are  made  for  the  sale.  There  is  an  express  direction  that  the 
name  of  the  buyer  shall  be  introduced,  but  not  that  of  the  par^  to  whom  the 
delivery  was  made;  and  here  the  weU-known  maxim  applies,  ^^ Exprtsno 
wmu  tit  txduno  oftmiix."  It  is  said,  that  fictitious  baigains  may  be  made, 
and  an  improper  average  formed  in  consequence.  Such  parties  as  do  this  may 
be  indicted  at  common  law  for  a  conspiracy  to  defeat  an  act  of  Parliament,  if 
there  is  no  specific  punishment  in  the  act  itself.  I  am  of  opinion  that  the  ver- 
dict was  properly  found,  and  that  the  return  had  afl  the  weight  to  which  it  was 
entitled. 
The  rest  of  the  Judges  agreed. 

Rule  discharged. 


WOODROFFE  v.  HaYNE. 

If  j1.  give  an  accommodation  acceptance  to  B.,  which  B.  gives  to  C,  aa  a  security  for 
•ome  acceptances  of  his,  and  these  acceptances,  when  they  become  due,  are  paid  by  B. 
out  of  the  produce  of  other  acceptances  given  b^  C,  bat  X/«  acceptance  is  not  given 
up,  though  C  is  desired  not  to  present  it,  and  X.  informed  that  it  will  not  be  presented : 
*— Held,  that  the  original  transaction  Is  continued;  and  A.^  not  calling  for  the  delivery 
of  the  bill,  mast  be  presumed  to  have  allowed  it  to  remain  as  a  security  in  the  hands  of 
C.  for  such  of  his  acceptances  as  were  subsequent  to  those  for  which  it  was  at  first  given. 

Tbis  was  an  action  on  a  bill  of  exchange,  dated  the  28th  of  October^  1823, 
for  800/.,  at  three  months,  dra^n  by  one  Symons  on,  and  accepted  by,  the 
defendant,  and  endorsed  hy  Symon9  to  the  plaintiflT. 

The  usual  formal  proof  having  been  given  on  the  part  of  the  plaintifiT,  evi^ 
MA.  1  dence  was  adduced  on  the  part  of  the  ^defendant,  from  which  it  appeared 
^  that  the  bill  in  question  was  an  accommodation-acceptance,  which 
^yfm>ii«y>btained  from  the  defendant  on  the  28th  OctobeVf  1823.  It  was  sent 
to  the  plaintiff  on  the  29th,  inclosed  in  a  letter,  which  also  contained  two  other 
bills  for  acceptance  by  the  plamtifir,  for  the  payment  of  which  the  bill  on  the 
defendant  was  to  stand  as  a  security.  The  plaintiff  accepted  these  bills,  and 
vhen  they  became  due,  money  was  provided  to  meet  them  by  Symoru^  but  the 
defendant's  acceptance  was  not  given  up.  SymonSf  on  the  20th  January^ 
1824,  received  two  other  acceptances  from  the  plaintiff;  and  before  the  81st 
of  that  month,  (when  the  bill  on  the  defendant  became  due,)  in  a  conversation 
with  him,  told  him  that  he  need  not  present  die  defendant's  bill,  and  that  he 
woold  get  him  another  of  the  same  description,  which,  however,  he  failed  to 
do.  In  the  month  of  w^pn/,  1824,  two  further  acceptances  (making  a  third  set) 
were  received  by  Symons  from  the  plaintiff,  which  became  due  oA  the  15th 
June,  At  the  time  when  these  were  given,  nothing  was  said  about  the  300/. 
bill  on  the  defendant.  On  the  12th  June,  Symons  became  a  bankrupt.  It 
appeared,  in  answer  to  a  question  from  the  Chief  Justice,  that  the  old  bills  were 
paid  off  by  money  raised  upon  the  new  ones,  and  that  the  defendant  was  aware 
of  this,  and  also  knew,  in  the  month  of  March,  1824,  that  his  acceptance  was 
outstanding,  but  had  been  informed  by  Symons  that  it  would  not  be  presented. 

Pell,  Serjt.,  on  these  facts,  contended  that  the  plaintiff  was  not  entitled  to 
recover. 

BkSTy  G.  J.    I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover*    The 
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bill  was,  undoubtedly,  originally  given  for  the  accommodation  of  Symoni^  widi 
respect  to  the  two  first  acceptances  of  the  plaintiff.  It  is  said  that  the  defend- 
ant is  discharged  by  the  fact  of  those  two  Acceptances  having  been  paid.  There 
would  be  something  *in  that  argument  if  the  transaction  had  been  then  f^^m 
put  an  end  to.  But  it  was  not :  there  was  a  continuance  of  the  same  ^ 
debt.  The  defendant  did  not  call  for  the  bill,  and  it  is  to  be  presumed  that  he 
allowed  it  to  remain  as  a  security  for  the  subsequent  acceptances. 

Verdict  for  the  plaintiff. 

WUdtn  Seijt.,  and ,  for  the  plaintiff. 

PtU^  Serjt.,  for  the  defendant. 

[Attornies — WUde  if  Co.^  and  Leigh^ 


COX  et  al.  V.  REID  et  al. 

The  registered  owner  of  a  ehip  is,  prima  faeitt  liable  for  goods  famished  for  the  nee  of 
that  ship ;  but  such  liability  may  t>e  rebutted  by  evidence  of  the  credit  having  been 
given  to  others. 

If  there  be  a  bill  of  sale  of  a  ship,  not  containing  any  qualification,  and  such  unqualified 
bill  of  sale  be  entered  properly  on  the  register,  ana  there  be  also  a  deed  of  defeaiaoce, 
making  void  such  bill  of  sale  on  the  payment  of  a  sum  of  money,  the  deed  of  defeaiaoce 
may  be  given  in  evidence  on  the  part  of  the  defendant,  charged,  in  an  action  for  goodi, 
as  the  registered  owner,  in  order  to  show  the  qualified  nature  of  such  defendant*! 
ownership. 

Assumpsit  for  goods  sold. 

The  demand  was  for  copper  furnished  in  the  month  of  Sn^embtr^  1818, 
for  the  sheathing  of  a  vessel  called  the  Atia,  That  vessel,  on  tfie  7th  of  Odo- 
btr^  1817,  became  the  property  of  certain  persons  of  the  name  of  ^ti/mer,  who, 
(as  appeared  from  indorsements  on  the  certificate  of  registry  and  a  bill  of  sale,) 
on  the  20th  of  ^ovetiiber  in  the  same  year,  transferred  Sieir  right  to  the  defend- 
ants, who  were  bankers  at  NtwtastU,  The  defendants  retained  their  interest 
till  the  7th  of  October^  1818,  when  they  transferred  it  again  to  the  parties  from 
whom  they  had  obtained  it. 

Vaughan^  Seijt.,  for  the  plaintiffs,  contented  himself  with  proving  these  facts, 
and  the  delivery  of  the  copper  *during  the  time  that  the  defendants   €^^m 
appeared  by  the  register  to  be  the  owners,  resting  his  case  on  that  liabi-   '- 
City,  to  which,  he  argued,  in  presumption  of  law,  every  registered  owner  is  subject 

Pf//,  Seijt.,  for  the  defendants,  put  in,  first,  a  paper,  which  had  been  proved 
(on  the  cross-examination  of  one  of  the  plaintiffs*  witnesses)  to  be  in  the  hand- 
writing of  a  clerk  of  the  plaintiffs.     It  was  to  this  effect — 

ZtmeAotae,  1818. 
Messrs.  Richard  and  Joieph  Buhner,  Drs. 

To  Cox,  Kdly,  4'  Young, 
September  21st. — To  amount  of  copper  account  for  sup- 
plies to  the  ship  w^no,  as  per  bill  ...         £635  15     1 
November  14th. — Cr.  By  amount  of  account  for  copper 
received  per  brig  Garemant,  as  per  bill        .         ,  247     9    0 

Balance  in  favor  of  Cox  if  Co.    J8388     6    1 

PeU,  Serjt,  then  proved  that  Joseph  Bulmer  gave  the  order  for  the  copper 
m  question.     He  abo  called  a  ship-broker,  who  stated  that  he  was  employed 
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firom  December^  1817,  to  October^  1818,  to  seU  the  Asia^  which  was  then  lying 
in  the  City  Canal;  that  Joseph  Bulmer  was  the  person  who  employed,  and 
the  employment  was  only  on  the  subject  of  the  sale,  and  that,  as  far  as  he 
knew,  Joseph  Bulmer  had  the  sole  control  of  the  vessel. 

On  his  cross-examination,  it  appeared  that  Joseph  Bulmer  was  dead ;  that  he 
had  been  owner  of  many  ships,  and  became  a  bankrupt;  and  that  he  acted 
afler  his  bankruptcy  as  ship's  husband  to  some  of  the  vessels  which  had  pre- 
viously belonged  to  his  estate. 

*6041       *P^ll^  Serjt.,  then  offered  in  evidence  a  deed  of  defeasance,  of  the 
-■  same  date  with  the  bill  of  sale  from  the  Bulmers  to  the  defendants,  viz* 
the  20th  of  November^  1817,  and  between  the  same  parties,  making  void  the 
bill  of  sale,  on  payment,  by  the  Bulmers,  of  a  certain  sum  to  the  defendants. 

The  bill  of  sale  was  unqualified,  and  contained  no  allusion  to  the  deed  of 
defeazance. 

Vaugharij  Serjt,  objected  to  the  reading  of  the  deed.  It  is  a  distinct 
instrument;  the  plaintiffs  are  not  parties  to  it.  Lord  Gifford,  on  the  trial  of  a 
former  action*  brought  against  the  defendants  by  other  parties,  for  goods  fur- 
nished to  the  same  ship,  refused  to  receive  it  in  evidence. 

Best,  C.  J.  With  Uie  greatest  deference  to  my  Lord  Clifford,  I  think  I 
ought  to  receive  it.  An  endeavor  is  made  to  charge  the  defendants,  not  on 
account  of  their  possession,  but  as  they  appear  on  the  register  to  be  owners* 
and  surely  they  may  be  allowed  to  show  in  what  way,  and  subject  to  what 
qualification,  that  ownership  exists. 

Vaughoiif  Serjt.  It  is  contrary  to  the  Register  Acts,  and  therefore  cannot 
be  received ;  it  is  to  control  the  operation,  and  do  away  with  the  effect  of  the 
bill  of  sale. 

Best,  C.  J.  If  it  is  not  registered,  and  does  not  contain  the  original  certifi- 
cate, it  is  void.  No  instrument,  not  properly  registered,  can  confer  either  a 
legal  or  equitable  interest;  but  it  may  be  received  as  a  declaration  of  the  party 
at  the  time,  that  although  he  was  made  owner,  yet  he  was  only  made  so  for  a 
particular  purpose. 

The  facts  were  eventually  left  to  the  jury,  for  Uiem  to  say  to  whom  the 

*fiO'Sl  credit  had  been  given;  Best,  G.  J.,  ^observing,  that,  although  a  man's 

^  being  registered  owner  made  him, j9nmayiicte,  liable,  yet  if  it  appeared 

in  the  particular  case  that  the  credit  had  not  been  given  to  him,  his  liability 

was  done  away  with. 

The  jury  found  for  the  defendants. 

Vaughan^  and  Bosanquei,  Serjts.,  and  D,  F,  Jones,  for  the  plaintiffs. 

PtU,  Seijt.,  Tindal,  and  Holt,  for  the  defendants. 

[Attomies — Swame  ^  Co.,  and  Bell  4"  BrodrickJ] 
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At 


NISI  PRIUS. 

AT  THE 

SITTINGS  IN  HILARY  TERM. 


COURT  OF  KING'S  BENCH. 

SITTINGS    IN   LONDON   IN   HILARY    TERM,  1825, 
BEFORE  LORD  CHIEP  JtJBTICE  ABBOTT. 


M*INTYRE  V.  LAYARD,  Esq. 

A  plaintiff  may  use  as  his  eridenoe,  anawera  giTen  to  interrogatoriea  exhibited  by  the 
defendant  in  the  cauae ;  bat  if  he  doea  ao,  cannot^object  that  aorae  of  them  are  not  evi- 
dence, on  account  of  their  appearing  to  atate  the  contenta  of  written  papera. 

False  imprisonment. 

Brougham,  for  the  plaintiff,  wished  to  read  certain  answers  to  interrogatories 
sent  out  by  the  defendant,  under  two  rules  of  Court,  for  the  examination  of 
witnesses  at  Malta, 

The  Attomty  General  objected.  These  depositions  are  taken  by  us,  and, 
under  the  terms  of  the  nile,  it  is  not  competent  to  them  to  read  them  as  their 
evidence.     We  may  use  them  or  not  as  we  please. 

The  rules  were  then  referred  to.  One  was  for  the  examination,  by  the 
defendant,  of  certain  witnesses  at  Malta^  to  be  cross-examined  by  the  plaintiff; 
and  another  for  the  ^examination  of  witnesses  by  both  parties.  There  tcaaw 
w|is  a  provision  that  the  depositions  should  all  be  transmitted  to  the  ^ 
Clerk  of  the  Rules,  and  be  *'  admitted  to  be  read  and  given  in  evidence  at  the 
trial  of  the  cause,  saving  all  just  exceptions. 

The  Attorney  General.  If  the  plaintiff  is  allowed  to  do  what  he  seeks  to 
do,  it  will  place  us  in  a  different  situation  to  that  we  should  have  been  in  if  the 
witnesses  had  been  in  Court ;  for,  under  the  rule,  we  examine  in  chief  and  they 
cross  examine.     If  the  witnesses  had  been  here,  and  called  by  them,  we  should 
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bave  eross^zamined;  and  tiie  terms  of  the  rule  do  not  say  the  depositions  shall 
be  read  by  each.  I  never  knew  of  any  instance  of  the  kind»  and  on  principle 
it  is  not  good,  « 

Brougham.  Both  parties  may  read  indiscriminately ;  they  may  use  the 
depositions  as  a  common  fimd,  and  the  reason  is  this,  the  plaintiff  would  hare 
examined  these  witnesses  if  the  defendant  had  not  done  it  for  him.  Cross- 
interrogatories  are  in  the  nature  of  an  examination  in  chief. 

Abbott,  C.  J.  The  distinction  is,  that  on  cross-interrogatories  you  may  put 
leading  questions. 

After  some  further  conversation,  the  answers  were  allowed  to  be  read,  sub- 
jeet  to  Mr.  Attorney  (rtneraPa  objection. 

In  the  course  of  their  being  read,  Brougham  made  an  objection  to  some  of 
ihem,  giving  as  his  reason,  2iat  they  were  not  receivable,  inasmuch  as  th^ 
appeared  to  state  the  contents  of  written  documents. 

Abbott,  C.  J.    Are  they  not  to  be  considered  as  your  evidence! 
*6081       ^Brougham.    I  abstain  fipom  putting  the  question. 

•<  Abbott,  C.  J.  Can  you  do  that  now?  There  is  the  difficulty.  I 
ibink  if  you  use  the  examinations,  you  must  be  considered  as  putting  the  ques- 
tions,  always  saving,  that  no  leading  question  can  be  put  by  you  till  cross* 
examination. 

It  turned  out  that  much  of  what  Brougham  had  objected  to  was  aflerwards 
elicited,  in  effect,  in  answer  to  questions  put  on  beh^  of  the  plaintiff  on  the 
does-interrogatories,  the  same  question  being  put  on  them  as  was  put  on  the 
interrogatories  in  chief,  and  a  reference  being  made  to  the  answer  which  had 
been  previously  given. 

Verdict  for  ike  plaintiff. 

Brougham^  and  Chiity^  for  the  plaintiff. 

The  Attorney  Oener<Uj  for  the  defendant. 

[Attomies-^^jPrt^cAord,  and  Derby.'] 


SITTINGS  AFTER  HILARY  TERM,  AT  WESTMINSTER. 
BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


REX  V.  HEPPER. 

Km  insolvent  debtor  hai  sworn  that  bn  schedule  canttitii  a  full,  true,  and  perfect  aecoukit 
of  all  debts  owing  to  him  at  the  time  of  his  petitioning  for  bis  discharge,  an  aBsienment 
of  perjuror  on  that  oath,  stating,  that "  whereas  in  truth  and  in  fact  the  said  schedule  did 
not  contain  a  full,  true,  and  perfect  account,"  dLc.  (in  the  words  of  the  oath,)  is  too  gelie- 
ral ;  it  ought  to  state  what  debt  he  is  charged  with  omitting. 

PsRjun. 

*fi001       '^^  indictment  stated,  that  the  defendant  had  petitioned  *for  his  dis- 

-i  charge  under  the  Insolvent  Debtors'  Act^  and  iklsely  swore  that  his 

■chednle  (meaning  the  schedule,  dec.)  contained  a  (idl,  true,  and  perfect  acconnl 

sf  all  debts,  at  the  time  of  presenting  his  said  petition,  owing  to  him,  or  for  kii 
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benefit  or  advanta^,  either  solely  or  jointly  with  any  person  or  penons.  The 
asBignment  of  perjury  was  in  these  words— ^*  whereas,  in  truth  and  in  fact,  the 
said  schedule  did  not  contain  a  full,  true,  and  perfect  account  of  all  debts  owing 
to  the  said  John  Hepptr  at  the  time  of  presenting  his  said  petition,  which  he, 
the  said  defendant,  then  and  there  well  knew;'*  and  that  the  said  defendant, on 
the  day  and  year  aforesaid,  at  the  parish  and  county  aforesaid,  before  the  said 
Court,  &c.,  having  such  competent  authority,  dcc.«  falsely,  maliciously,  and 
wickedly,  &c. 

As  soon  as  the  case  was  called  on,  Abbott,  C.  J.,  said.  The  assignment  of 
perjury  in  this  indictment  is  too  general.  The  indictment  imputes  to  Uie  defend* 
ant  that  he  had  omitted  to  put  in  his  schedule  some  debt  that  was  due  to  him, 
he  having  sworn  that  he  had  inserted  in  it  all  debts  due  to  him;  and  as  the 
assignment  of  perjury  does  not  at  all  state  what  debt  the  defendant  is  chaiged 
with  omitting,  how  can  he  possibly  be  prepared  to  make  a  defence  ?  It  falls 
within  the  principles  laid  down  in  the  case  of  T Anson  v.  Stuart,  1  T.  R.  748. 
However,  as  my  Brother  Judges  are  sitting  in  an  adjacent  room,  1  will  consult 
widi  them. 

His  Lordship,  having  conferred  with  the  other  Judges,  said.  My  learned 
Brothers  agree  in  opinion  with  me,  that  this  assignment  of  peijury  is  too  gene- 
ral, and  cannot  be  supported,  and  that  if  a  convicdon  took  place,  the  judgment 
must  be  arrested.  Either  party  may  move  the  Court  to  quash  the  indictment, 
but  I  shall  strike  it  oat  of  the  paper* 

*His  Lordship  directed  the  case  to  be  struck  out  of  the  paper,  which  Mf  q 
was  done,  and  no  jury  was  sworn  on  it.  *• 

Brodrick,  and  Prendergoit,  for  the  prosecution. 

Andrews,  for  the  defendant. 

[Attomies — Pickering,  and  Constable.'] 

The  case  of  J'Aiuon  ▼.  ^fiuift,  1  T.  R.  748,  wm  an  action  for  a  libel,  which  stated  tbtt 
the  plaintiff  was  a  swindler.  The  defendant  pleaded  in  justiHcation  that  the  plaintiff  was 
a  swindler,  and  had  been  guilty  of  defraading  divers  persons ;  but  this  plea  was  held  lo  be 
bad,  on  ihc  ground  that  it  was  loo  general,  and  that  the  defendant  ought  to  have  stated  the 
instances  of  fraud  by  which  he  meant  to  support  the  charges  imputed  by  the  libel. 


LONG  V.  HORNE. 

If  the  declaration  state,  that  the  defendant,  being  owner  of  a  stage-coach,  ondertook  to 
carry  **  the  plaintiff,  her  children,  and  servants,  together,  in  and  by  a  certain  stage- 
coach,** evidence  that  the  whole  ineide  of  the  coach  was  taken  for  the  plaintiff  and  her 
three  daughters,  and  two  outside  places  for  her  servants,  will  support  the  declaration : 
and  the  defendant  havinff  sent  a  double-bodied  coach,  and  refusing  to  take  them,  unless 
one  of  them  would  travel  in  one  body  and  the  other  in  the  other  body,  is  a  breach  of  this 
agreement.  The  statute  50  Geo,  3,  c.  48,  enacting  that  double-bodied  coaches  shall  only 
carry  eieht  outside  paasengers,  it  is  also  a  breach  of  the  agreement  that  there  were 
eight  other  outside  passengers  permitted  to  go  by  the  coach,  if  the  plaintiff's  servants 
relused  to  go  by  it  on  that  account. 

Assumpsit. 

The  declaration  stated,  that  the  defendant,  beinff  owner  of  a  certain  stage- 
coach, dec,  in  consideration  that  the  plaintiff  would  engage  six  places  or  seats 
in  and  upon  the  said  coach,  for  herself  and  three  children  and  two  servants,  at 
and  from  the  Golden  Crosi  to  Dover,  together  with  their  luggage,  for  reason- 
able hire,  dtc,  the  defendant  imdertook,  dec,  *«  to  carry  and  convej  the 
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plaindflT,  her  said  children,  and  servants,  and  their  luggage  together^  in  and  by 
the  said  coach.'*  It  then  proceeded  to  aver,  that  the  plaintiff  took  the  places, 
and  was  ready  with  her  children  and  servants  to  be  carried,  and  requested  the 
*6111  *^^^®ii^Q^  ^  carry,  &c.,  ** in  manner  aforesaid;"  yet  the  defendant,  not 
^  regarding,  &c.,  did  not,  nor  would,  when  so  requested  as  aforesaid,  or 
at  any  other  time,  carry  or  convey  the  plaintiff  and  her  said  children,  &c.,  in 
and  by  the  said  coach,  or  otherwise,  or  any  or  either  of  them,  but  wholly 
re/bsed,  &c.,  whereby  ^e  plaintiff  was  forced  to  hire  another  conveyance,  ^. 
Plea — General  issue. 

It  appeared  that,  on  the  11th  August,  1824,  a  person,  who  was  a  witness 
for  the  plaintiff,  called  at  the  defendant's  coach-office,  at  the  Golden  Croit^ 
Ckaring'CroMS,  to  take  *'  the  whole  inside  of  the  Dover  coach,*^  for  four  ladies, 
and  two  outside  places  for  their  servants.  The  defendant's  book-keeper  said 
that  they  could  not  have  those  places,  as  one  inside  place  was  booked,  but  that 
three  of  the  ladies  might  have  inside  places,  and  the  fourth  an  outside  place,  or 
goby  another  coach.  To  this  the  witness  replied,  *'That  will  not  do,  as  all 
the  ladies  wish  to  travel  together,"  and  left  the  office,  when  iie  was  followed 
by  the  book-keeper,  who  said  that  they  would  take  the  offer,  and  the  four  inside 
and  two  outside  places  were  booked,  and  four  pounds  paid  for  them.  And  it 
further  appeared,  that  on  the  day  for  which  the  places  were  taken,  the  plaintiff, 
a  widow  lady,  her  daughters,  and  two  servants,  went  to  the  Qolden  Croes,  and 
there  found  what  is  called  a  double-bodied  coach,  which  is  a  coach  having  a 
coach-body  to  contain  four  persons,  and  an  additional  body,  like  that  of  a 
chariot,  in  front  of  it,  to  contain  two  more ;  but  the  servants  of  the  defendant 
refused  to  permit  the  plaintiff  and  her  three  daughters  to  travel  together  in  the 
coach-body,  but  insisted  on  three  of  them  travelling  in  that,  and  one  of  them 
in  the  chariot>body,  because  a  passenger,  previously  booked,  had  secured  a 
place  in  the  former ;  however,  this  the  plaintiff  refused. 

Scarlett,  for  the  defendant,  objected,  that,  on  this  evidence,  the  defendant 
appeared  to  have  fulfilled  his  ^contract,  as  he  gave  the  plaintiff  four  r«A|a 
inside  places,  though  in  different  parts  of  the  carriage.  '- 

Abbott,  C.J.  If  a  family  of  four  ladies  take  inside  places  in  a  coach,  say- 
ing they  wish  to  travel  together,  I  am  clearly  of  opinion  that  you  have  no  right 
to  separate  them. 

Scarlett  then  objected,  that  it  was  not  so  laid  in  the  declaration. 

hBBviTf  C.J.  I  think,  as  at  present  advised,  that  the  declaration  is  sup- 
ported by  the  evidence. 

Evidence  was  then  adduced,  to  show  that  there  were  eight  outside  passen- 
gers on  the  coach,  previous  to  the  arrival  of  the  plaintiff's  servants,  who,  by 
the  direction  of  the  plaintiff,  refused  to  go  with  that  number;  and  that  the 
plaintiff  and  her  family  and  servants  went  by  post-chaises,  at  an  additional  ex- 
pense of  9/. 

For  the  defendant,  the  license  from  die  stamp-office  was  put  in,  authorising 
ten  outside  passengers,  and  witnesses  were  called  to  prove  that  there  was  ample 
room  for  ten. 

Gumey,  and  Chitty,  contra,  relied  on  the  statute  60  Oeo.  3,  c.  48, «.  2, 
which  enacts,  **  that  all  stage-coaches,  called  long  coaches,  or  double-bodied 
coaches,  shall  be  permitted  to  carry  eight  outside  passengers,  and  no  more, 
exclusive  of  the  coachman,  but  including  the  guaro,  where  there  is  a  guard, 
under  such  fine  or  penalties"  as  are  imposed  by  that  act 

Abbott,  C.  J.  That  puts  an  end  to  the  case,  and  the  plaintiff  is  entitled  to 
recover  the  difference  of  the  expense  incurred. 

Verdict  for  the  plaintiff— Damages,  9^ 

^Gumey^  and  Burton,  for  the  plaintiff.  r*6l8 

Scarlett,  and  Chitty,  for  the  defendant.  *- 

[Attomies — Ron,  and  Hinrich  ^  Stafford.] 
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EACERTON,  Eaq.  v.  FURZEMAN. 

If  an  actioD,  for  monef  bad  and  received,  is  bronsht  uainet  the  stake-holder  on  t  doc- 
fight,  to  recover  the  stakes,  on  the  ground  that  the  plaintiff's  do^  won;  the  Judge  mSi 
order  it  to  be  struck  out  of  the  cause  paper,  as  he  will  not  try  which  dog  won  the  battle 

Assmmrr  to  recoter  the  mim  of  otie  hundred  pounds  which  had  been  depo 
feked  in  the  hands  of  the  defendants,  as  the  stake  upon  a  dog-fight. 

It  was  opened  that  the  pbuntiff  was  entitled  to  the  stake  because  his  dog  had 
won  the  battle. 

Abbott,  C.J.  I  ceirtainly  shall  not  try  the  case :  I  am  of  opinion  that  the 
time  of  the  Ck)urt  is  not  to  be  wasted  in  trying  which  dog  or  which  man  won  a 
4)attle,  as  the  whole  of  these  wagers  are  illegal. 

The  case  was  ordered  to  be  struck  out  of  the  paper. 

Brougham^  and  BoU^  for  the  plaintiff. 

Chilly^  for  the  defendant 

[AttomkMh—  '    ■       »  and    ■  ■■  ■■■,] 


Brougham  intimatdd  hk  intentioii  of  submitting  a  motion  to  the  Court  in 
this  case,  by  putting  down  the  name  of  it  in  the  list  of  new  trials  to  be  moved ; 
but  when  called  on  by  the  Lord  Chief  Justice,  he  declined  making  any  motion. 

*  In  the  case  of  Renkm  v.  GuerB»,  2  Camp.  408,  Lord  BlUmbormgh  refused  to  rt^i^ 
try  an  action  for  a  wager,  whether  a  person  could  be  held  to  bail  on  a  special  origi-  ^ 
nal  for  a  debt  under  40Z.,  and  the  Court  of  King's  Bench  approved  of  what  he  had  dona. 
8.  C.  12  East,  247.  And,  in  the  ease  of  Brcwn  v.  ZeesM,  2  H.  B.  43,  Lord  LauglAcrmtgk 
also  refused  to  trf  an  action  for  a  wager  respecting  the  nmaber  of  chancea  in  throwim 
tetMi  and  eleven  on  fWo  dice. 


ADJOURNED  SETTINGS  AFTER  HILARY  TEftM,  IN  LONDON. 

BEPOitE  lORD  CHIEF  JtrSTTCE  ABBOTT. 


STABLES  V.  ELET. 

to  aa  tetion  oa  the  one.  for  the  Dsgligeat  driving  of  the  defeiidant*s  servant,  if  it  appear 
that  the  defendant  holds  himself  out  to  the  world  as  the  owner  of  the  cart,  by  snnehac 
his  name  to  remain  painted  on  it,  and  over  the  door  of  the  house  of  business  to  wfaicE 
it  belonged,  the  action  h  maintainable  against  him,  although  it  is  proved  that  he  bad 
for  some  davs  ceased  to  be  tfwner  of  the  cart  and  conoenied  in  the  bnainess,  having 
resigned  both  up  to  his  former  partner. 

Case,  for  an  ii^ury  done  to  the  plaintitf*s  carriage  by  the  negligent  driving 
of  the  defendant's  carter. 

It  appeared  that  on  the  20th  of  July ^  1824»  the  plaintiff's  wife  was  drivinir 
a  poney  carriage,  when  the  cart  came  against  the  carriage  at  a  very  rapid  pace, 
and  broke  it. 
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The  defence  was,  that  the  cart  was  not  the  property  of  the  defendant*  but 
belonged  to  a  person  named  Etng^  and  that  the  carter  was  the  servant  of  Mr. 
Sng,  who  had  been  in  partnership  with  the  defendant,  but  that  that  partner- 
ship was  dissolved  on  the  1st  of /u/y,  1824« 

These  facts  were  proved  by  Mr.  King;  but,  on  his  cross-examination,  he 
admitted,  that,  at  the  time  of  the  accident,  the  defendant's  name  was  on  the  cart 
and  over  the  door  of  their  house  of  business  in  Thamea-ntreei^  and  that  when 
the  plaintiff's  clerk  applied  at  that  place  for  a  compensation  for  the  injury,  he 
was  not  told  of  the  dissolution  of  partnership. 

Abbott,  C.  J.,  ruled,  that  as  the  defendant,  by  pennitting  his  name  to  remain 

*6151  ^^  ^^  ^^^  ^^^  ^^^  ^^  ^^^'  *^^  ^^  house  of  busine^,  held  himself  out 
-^  to  the  world  as  the  owner  of  the  cart  and  the  master  of  the  driver  of  it, 
he  was  responsible  for  the  negligence  of  such  driver. 

Verdict  for  the  plaintiff— Damages  (U.  10a. 
SearletU  a^nd  Comyn^  for  the  plaintiff. 
Marrj/atif  and  Oumey^  for  the  defendant 

[Attomies — Otimaldi  ^  &,  and  Nay.'] 


SMITH,  Gent,  one,  Ac,  v.  WATTLEWORTH. 

An  ittorney'B  bill  for  business  done  in  the  Insolvent  Debtors'  Court,  is  a  taxable  bill: 
tod  to  entitle  him  to  recover  its  amount  it  must  have  been  liened  by  him,  and  delivered 
t  month  before  action  brought,  under  the  stat.  2  Oeo.  S,  e.  23. 

Assumpsit  for  an  attorney's  bill  for  business  .done  in  the  Insolvent  Debtors* 
Court  The  first  count  of  the  declaration  stated,  that  the  defendant  was  in- 
debted to  the  plaintiff  for  work  and  labor,  &c.,  done  and  performed  by  the 
plaintiff  for  the  defendant,  ^  as  the  attorney  of  the  dtfendmit^  about  the  prose- 
eating  of  insolvent  business  for  the  defendant,  and  for  certain  fees  due,  and  of 
right  payable,  to  the  said  plaintiff  in  that  respect,  and  for  drawing  certain 
schedules,"  &c.  To  this  were  added  the  other  common  money  counts. — ^The 
defendant  was  not  sued  by  attachment  of  privilege,  nor  did  the  plaintiff  de- 
clare as  an  attorney  of  the  Court  of  King's  Bench. 

It  appeared,  that  in  May,  1822,  the  defendant  being  in  execution,  procured 
his  discharge  under  the  Insolvent  Debtors'  Act,  the  plaintiff  being  employed 
by  him  as  his  attorney  for  the  purpose  of  obtaining  such  discharge.  The 
plaintiff's  bill  had  been  taxed  by  the  proper  officer  of  the  Insolvent  Court ; 
hot  it  was  admitted  that  the  bill  delivered  to  the  defendant  was  not  signed  by 
*6161  ^®  plaintiff,  *who  was,  in  fact,  an  attorney  of  the  Court  of  King's 
-'  Bench. 

Denmarhj  for  the  defendant,  objected,  that  the  plaintiff  could  not  recover, 
because  the  bill  delivered  was  not  signed  by  him.  He  could  only  act  in  the 
Insolvent  Debtors'  Court  as  an  attorney,  because,  if  he  was  not  an  attorney,  he 
could  not  by  law  practise  there,  as,  by  the  Insolvent  Debtors'  Act,  none  but 
attomies  of  one  of  the  superior  Courts  could  transact  business  in  that  Court 

Abbott,  C.  J.  Is  there  not  some  case  where  the  bill  was  for  business  done 
at  the  Quarter  Sessions  ?  The  plaintiff  here  sues  for  business  done  as  an 
attorney,  and  I  shall,  therefore,  nonsuit  him,  giving  his  Counsel  liberty  to 
oiove  to  enter  a  verdict  for  the  plaintiff. 

Nonsuit,  with  liberty  to  move  to  enter  a  verdict  for  the  plaintiff  fo/  lOL  (to 
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F.  Pollock,  for  the  plaintiff. 
Denman,  for  the  defendant. 

[Attomies — J.  4*  «^*  Smith,  and  Cbtrk.] 


In  Easter  Term,  F.  Pollock  moved  for  lea^e  to  enter  a  verdict  for  the 
plaintiff  in  this  case,  and  the  Court  granted  a  rule  nUi. 


BEFORE  ABBOTT,  C.  J.,  BAYLFY,  HOLROYD.  AND  LTTTLEDALE,  J8. 

In  Banc. 

Dmman  now  showed  cause.  By  the  statute  2  Geo.  2,  e.  23,  <.  23,  it  is 
enacted,  that  no  attorney  or  solicitor  of  'either  of  the  superior  Courts  r^^yi 
shall  commence  or  maintain  any  action  or  suit,  for  the  recovery  of  any  ^ 
fees,  charges,  or  disbunements  at  Law  or  in  Eqitity,  until  the  expiration  of 
one  month  af^er  delivery  of  his  bill,  signed,  Slc.  Now  this  act  does  not  at  all 
limit  these  provisions  to  bills  for  business  done  in  the  Court  of  which  the 
party  is  an  attorney ;  and  it  has  been  held  that  a  bill  for  business  done  at 
the  Quarter  Sessions  or  at  the  Great  Sessions  of  Wales,  must  be  delivered  a 
month  under  this  statute;  and  there  can  be  no  reason  why  business  done  io 
the  Insolvent  Court  is  not  equally  business  done  at  Law, 

HoLROTD,  J.  The  Insolvent  Debtors'  Act  (1  Geo.  4,  e.  119}  makes  that 
Court  a  Court  of  Record  for  the  purposes  of  that  act 

Denman,  Even  the  exception,  that  a  bill  for  conveyancing  is  not  taxable, 
seems  hardly  warranted  by  the  words  of  the  statute  2  Geo.  2,  e.  23.  The 
only  section  of  the  Insolvent  Debtors'  Act,  1  Geo.  4,  e.  1 19,  which  appears  to 
bear  on  this  case  in  any  way,  is  «.  31,  which  enacts  that  the  Insolvent  Debtors* 
Court  is  to  admit  any  number  of  fit  persons,  in  their  discretion,  to  practise  as 
attorn ies  or  agents  in  that  Court  on  behalf  of  prisoners  in  custody. 

F.  Pollock,  in  support  of  the  rule,  argued,  that  as  the  Insolvent  Debtors* 
Court  might  appoint  persons  to  act  as  agents  who  are  not  attomies,  if  this 
Court  held  that  a  bill  must  be  delivered  by  an  attorney  for  business  done  there, 
it  would  cause  one  rule  to  be  followed  by  attomies  and  another  by  agents ; 
and  2d,  that  this  was  not  business  in  Law  or  Equity.  The  Insolvent 
Debtors'  Act  was  only  temporary,  and  the  business  was  neither  matter  of  Law 
nor  Equity,  and  the  Court  itself  was  only  a  Court  of  Record  for  the  purposes 
of  that  act,  and  the  items  were  not  such  as  the  Master  in  this  Court  could 
form  an  accurate  judgment  on ;  and,  further,  that  under  s.  1  of  the  statute 
*l  Geo.  4,  c.  119,  an  officer  is  appointed  to  tax  bills  in  the  Insolvent  rM,fi 
Debtors'  Court.  •■  ^^^ 

Batlbt,  J.     No  such  officer  is  mentioned  in  the  first  section  of  that  act 

F.  Pollock,  No,  my  liOrd  ;  it  allows  the  Insolvent  Debtors'  Court  to  ap- 
point officers,  and  such  a  one  has  been  appointed ;  and,  by  9.  48,  that  Conii 
has  a  power,  in  certain  cases,  of  awarding  costs. 

Baylet,  J.     But  those  appear  to  be  costs  between  party  and  party. 

LiTTLEDALB,  J.  That  court  may  have  even  a  power  to  tax  costs  ;  but  it  is 
another  question  whetlier  an  attorney  of  this  Court  can  recover  in  an  action 
brought  here,  unless  he  conforms  to  the  statute  2  Geo.  2. 
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F.  Pottock,  That  will  depend  on  whether  it  is  business  in  Law  or  in 
EquUy, 

LiTTLBDALE,  J.  Is  not  the  obtaining  a  penon*s  discharge  from  a  writ  of 
execution  business  at  law  ? 

F,  Pollock.  This  is,  in  reality,  an  excrescence  on  the  law,  like  the  busi- 
ncM  of  bankruptcy. 

Abbott,  C.  J.  But  it  has  been  held,  that  a  bill  for  obtaining  a  bankrupt's 
certificate  is'  taxable,  and  the  Lord  Chancellor  sitting  in  bankruptcy,  that  is 
certainly  not  business  in  Equity. 

F.  PoUoek,  But  the  Insolvent  Debtors'  Court  having  an  officer  to  tax  costs 
there,  such  a  bill  would  hardly  be  taxable  in  this  Court. 
*6101  *Abbott,  C.  J.  I  &ink  that  the  nonsuit  in  this  case  was  right,  and 
-*  that  a  biU  signed  ought  to  have  been  delivered.  The  question  is, 
whether  this  was  business  done  at  Law  ?  Now,  it  being  to  discharge  a  person 
who  was  in  custody  under  a  writ  of  execution,  it  appears  to  me,  therefore,  to 
be  business  done  at' Law  as  much  as  business  done  at  the  Quarter  Sessions. 
Mr.  Pollock* $ '  argument  is,  that  it  would  lay  down  two  rules,  one  for  those 
who  practised  in  that  Court  and  who  were  attornies,  and  another  for  those  who 
were  not.  However,  there  are  many  things  done  at  the  Quarter  Sessions 
which  may  be  done  by  one  not  an  attorney,  such  as  serving  notices,  attending 
witnesses,  and  the  like ;  and  I  think,  this  being  business  done  at  Law,  and  the 
plaintifi*  being  an  attorney,  he  cannot  sue  without  having  delivered  his  bill  under 
the  statute  of  Geo,  2.  I  do  not  think  that  that  Court  having  an  officer  to  tax 
bills  is  very  material,  because,  hoWever  that  may  be  convenient,  it  cannot  do 
away  the  necessity  of  the  bill  being  delivered. 

Batlit,  J.  The  Insolvent  Debtors'  Court  is  a  Court  of  Record,  and  it  has 
power  to  discharge  persons  from  process,  and  the  attornies  practising  in  it 
bare  to  deliver  briefs  to  Counsel,  to  subposna  witnesses,  &c.  It  has  been 
itated  that  there  ts  an  officer  to  tax  bills,  but  the  plaintiff  being  an  attorney  of 
this  Court,  it  has  a  general  superintending  power.  I  think  this  business  done 
at  Law.  The  Insolvent  Debtors'  Court  either  has  an  officer  to  tax  bills  or  it 
has  not:  if  it  has,  as  soon  as  the  bill  is  delivered,  you  may  have  it  taxed  by 
that  officer;  but  if  it  has  not,  it  may  be  taxed  by  the  Master  on  the  civil  side 
of  this  Court.  The  statute  of  George  the  Second  was  intended  for  the  benefit 
of  the  subject,  and  ought  to  receive  a  liberal  construction. 

HoLRoTD,  J.  I  agree  with  the  rest  of  the  Court  in  thinking,  that,  in  this 
case,  a  bill  should  have  been  delivered  under  the  statute  of  Geo.  2. 
Man-i  *LiTTLBDALE,  J.  This  bttsiuess,  though  not  done  in  what  is  ordinarily 
-'  called  a  Court  of  Law,  being  for  the  discharge  of  a  person  from  the  pro- 
cess of  this  Court,  is,  in  niy  judgment,  business  done  at  Law  within  the  mean- 
tog  of  the  act;  and  it  is  quite  a  different  question  whether  the  bill  should  be 
taxed  in  this  Court  or  in  ^e  Insolvent  Debtors'  Court 

Rule  discharged. 
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ADJOURNED  SITTINGS  AFTER  HILARY  TERM,  AT  WESTBt 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


DOE,  on  the  dem.  of  CRAWSHAW,  v.  SHEPHERD. 

Practice, — If  the  Court  has  set  aside  the  judgment  against  the  casual  ejector,  on  the 
present  defendant  undertaking  to  enter  into  the  consent-rule,  plead,  and  take  short  notice 
of  trial  for  the  adjourned  Sittings.  The  adjournment  day  heing  Monday,  April  11.  and 
the  defendant  havine  pleaded  on  Saturday,  the  Lord  Chief  Justice,  on  application  being 
made  on  the  11th,  allowed  the  cause  to  be  entered. 

ScARLRTT  moved  for  leave  to  enter  tbis  case  for  triaL 

In  Hilary  Term,  the  Court  had  set  aside  the  judgment  against  the  casual 
ejector,  the  defendant  undertaking  to  enter  into  the  consent-rule,  plead,  and  take 
notice  of  the  trial,  for  the  adjournment-day.  The  defendant  had  pleaded  on 
the  9th  of  ^pril,  {Saturday,)  and  therefore  the  terms  imposed  on  him  by  the 
Court  above  would  be  of  no  advantage  to  the  lessor  of  the  plaintifi*  unless  the 
cause  was  entered  forthwith,  this  being  the  adjournment-day,  and  the  cause 
could  not  now  be  entered  without  a  special  order  from  his  Lordship. 

Abbott,  C.  J.     Take  an  order. 


•WALTON  V.  GREEN.  [♦621 

In  a»9ump9it,  for  board  and  lodging  supplied  to  the  defendant's  wife,  if  the  defence  is, 
the  adultery  of  the  wife,  a  statement  made  by  her,  confessing  her  adulienr,  which  state- 
ment was  made  immediately  previous  to  her  husband  turning  her  out  of  doors,  is  admis- 
sible in  evidence  on  the  part  of  the  husband,  and  so  are  letters  from  difiereot  men,foaiMl 
by  him  at  that  time  in  her  writing-desk. 

Assumpsit,  for  board  and  lodging  supplied  to  the  wife  of  the  defendant,  he 
having  turned  her  out  of  doors. 

The  defence  was,  that  she  had  previously  committed  adultery. 

The  defendant's  counsel  wished  to  give  in  evidence  a  statement  that  the 
defendant's  wife  had  made  to  one  of  her  husband's  clerks,  confessing  that  she 
had  had  a  criminal  intercourse  with  a  person  whom  she  named.  This  con- 
versation took  place  just  before  her  husband  turned  her  out  of  doors. 

Scarlett  objected,  that  what  the  defendant's  wife  said  could  not  be  evidence 
in  an  action  against  her  husband. 

Abbott,  C.  J.  I  think  it  is  evidence,  because  the  question  is,  whether  the 
defendant,  her  husband,  was  justified  in  turning  her  out  of  doors ;  and,  there- 
•  fore,  what  she  says  just  previous  to  that  time,  as  it  formed  part  of  the  cause  of 
her  being  so  turned  out,  is  in  my  opinion  admissible. 

The  evidence  was  then  received.  Several  letters  from  her  to  her  husband 
were  also  put  in  and  read ;  they  were  written  a  short  lime  previous  to  the  con- 
versation with  her  husband's  clerk. 

A  witness  also  proved  that,  about  that  time,  the  defendant  broke  open  his 


621] 


1  Carrington  &  Payne.  3^3 


wife's  writiiig-desky  and  found  a  number  of  letters,  which  were  put  in.  These 
letters  were  from  two  officers  of  the  86th  regiment.  They  were  about  to  be 
read,  wheo  the  plaintiff's  Counsel  submitted  to  a 

Nonsuit. 

*6231      ^ScarUtU  and  Canrni^  for  the  plaintiff. 
-'      Brougham^  and  Tvndal^  for  the  defendant 

[Attomies — Harmt^  and  Bheksioek  4r  B.'] 


REEVE,  who  sues,  Ac.,  v.  POOL. 

TlMMiialty  of  twenty  pounds  per  chaldron  for  every  chaldron  of  coals  of  one  sort,  sold  aa 
tod  for  another  sort,  inflicted  b^  the  stat.  47  Geo,  3,  Seas.  2,  c.  68,  is  a  penalty  exceeding 
30f.,  and  therefore  recoverable  in  the  superior  Courts,  under  a.  150  of  that  atatute. 

Debt,  for  penalties  under  the  statute  47  Oeo,  3,  Sees.  2,  e.  68,  a.  33,  for  the 
regulation  of  the  vending  and  delivery  of  coals  within  twenty-five  miles  of  the 
Ro]ral  Exchange. 

The  declaration  stated,  that,  after  the  making  of  a  certain  act  of  Parliament« 
^.,  and  within  three  calendar  months,  dec,  the  defendant,  on,  die,  at,  dcc^ 
being  then  and  there  a  vendor  of,  and  dealer  in  coals,  did,  within  such  part  of 
the  county  of  Middlesex  as  is  situate  within  the  distance  of  twenty-five  miles 
from  the  Royal  Exchange^  in  the  city  of  London^  knowingly  and  wilfully  sell 
to  one  Tlioma9  BurrowB^  Esq.,  one  sort  of  coals  as  and  for  what  they  really  . 
were  not,  that  is  to  say,  fifteen  chaldrons  of  a  sort  of  coals  called  Wellington 
Main  Coals^  for  and  as  a  sort  of  coals  called  RueeeWe  WaUe-end  Cotds,  the 
Kune  coals,  so  sold  as  aforesaid,  then  and  there  being  coals  of  a  different  sort 
from  coals  of  the  said  sort  called  RueeelVa  fFalls-md  Cocds^  contrary  to  the 
form  of  the  statute,  d&c,  whereby,  dtc,  the  defendant  became  liable  to  pay /or 
hU  md  offence  the  sum  of  20/.  per  chaldron  for  each  and  every  of  the  said 
chaldrons  of  coals  so  sold  by  him,  the  said  defendant,  as  aforesaid,  then  and 
there  amounting  to  the  sum  of  300/.,  and  thereby,  d&c.  There  were  other 
coants  similar  to  this,  for  other  offences,  on  this  section  of  the  statute.  Plea^- 
NU  Debet. 

The  facts  having  been  proved,— 
*6231  Brougham^  and  Chitfy,  for  the  defendant,  contended,  *that  this  action 
^  was  not  maintainable,  because,  by  the  1 46th  section  of  the  act,  all  penal- 
ties not  exceeding  twenty  pounds  were  only  recoverable  before  a  magistrate, 
withb  one  calendar  month  after  the  offence;  and  though,  by  the  160th  section, 
penalties  exceeding  20/.  are  recoverable  within  three  calendar  months  by  action 
of  debt,  yet  the  forfeiture  of  20/.  a  chaldron  imposed  by  the  33d  section,  on 
which  this  action  is  brought,  is  a  twenty  pound  penalty,  tliough,  for  a  number 
of  offences,  it  may  amount  to  a  larger  sum ;  and  if  the  penalties  in  this  case 
▼ere  not  recoverable  before  a  magistrate,  it  would  lead  to  this  anomaly,  that  if 
a  man  sold  one  chaldron,  the  offence  would  be  cognizable  before  a  magistrate, 
hat  if  he  sold  two,  the  remedy  would  be  by  action  of  debt. 

Abbott,  C.  J.  Might  it  not  be  intended  by  the  Legislature  that  a  magistrate 
•hould  have  power  to  decide  where  the  matter  in  dispute  did  not  exceed  twenty 
fwunds,  bnt  they  did  not  choose  to  entrust  cases  of  larger  amount  to  his  de- 
cision T 

The  Attomey^Omerat,  Denman^  and  Tindal^  contra.    The  selling  of  sevo* 
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ifj  ohaldrans  ftt  one  time  is  only  one  offence,  and  only  one  penalty  is  ioeuned 
li^  that  offenoe,  which  penalty  is  estimated  by  the  number  of  chaldrons  sold. 

Abbott,  C.  J.  (having  consulted  with  the  other  Judges,  who  were  sitting  is 
pursuance  of  the  King's  warrant.)  The  case  must  proceed,  and  if  the  objection 
}B  a  good  one,  it  is  on  the  record. 

Verdict  for  the  jdaintiff. 

The  Jittomey-Generalj  Dmman^  and  TTmfo/,  for  the  plaintiff. 

Brougham^  and  :QI^^«:^  t)ke  defendant*. 

[Attomies — W.  Z.  Newman^  and  In  person.] 


^ifEFOSE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  JS.    [•GU 

In  Banc. 

Chitty  now  moyed  in  arrest  of  judgment  on  the  points  taken  at  the  trial;  and 
cited  the  case  of  Rtx  v.  Rawlinson,  (not  reported,)  which  was  an  application 
to  this  Court  for  a  mandamus^  to  be  directed  to  a  magistrate,  commanding  him 
to  hear  a  complaint  on  the  117th  section  of  this  same  act,  for  a  penalty  ^^nai. 
exceeding  409.  a  sack,**  for  deficiency  of  measure,  the  complaint  being  for  six* 
teen  sacks ;  and  in  that  case  the  Court  granted  the  mandamus^  although  the 
409.  penalty  on  sixteen  sacks  was  above  20/. 

:  Bayley,  J.  The  penalty  in  this  case  is  so  many  times  20/.  at  all  events,  in 
the  other  it  is  not  to  exceed  40«.  a  sack ;  and  I  think  the  ground  on  which  the 
Court  went  in  the  case  of  Rex  v.  Rawlinson  was,  that  the  magistrate  conld 
mitigate  that  penalty  to  a  sum  within  his  jurisdiction,  and  that  though  the 
offence,  if  visited  by  the  heaviest  penalty,  would  exceed  the  sum  to  which  the 
Justice  was  limited,  yet  the  informer,  by  going  before  a  magistrate,  must  be 
laken  to  go  for  no  larger  a  sum  than  20/. 

Abbott,  C.  J.,  having  read  the  33d  section  of  the  act,  said, — ^The  penalty 
imposed  by  this  section  is  one  penalty,  the  amount  of  which  is  to  be  regulated 
by  the  number  of  chaldrons,  and  is  very  distinguishable  from  the  case  of  Rtx 
V.  Rawlinson,  It  that  case  there  was  a  power  of  mitigating  the  penalty ;  aad 
it  is  considered  by  the  Court,  that  where  a  penalty  can  be  mitigated,  it  is  meant 
to  be  recoverable  before  a  Justice,  as,  on  an  action  of  debt  in  this  Court,  there 
can  be  no  mitigation  of  the  amount  of  the  penalty. 

Bayley,  J.  The  cases  are  very  distinguishable ;  and  the  present  i-mok 
penalty  is  clearly  recoverable  by  action.  ^ 

'  HoLROYD  and  Littledale,  Js.,  concurred. 

Kule  refused. 

Bv  the  statttte  47  Geo.  3.  iSetn.  2,  e.  66,  t.  33,  it  is  enacted,  "  Tbftt  if  any  vendor  or 
Te;naors  of,  or  dealer  or  dealers  in,  coals,  shall  knowinely  sell  one  sort  of  coals  for  and  •• 
a  sort  that  they  really  are  not,  within  the  said  port  o?  London^  or  within  the  respectire 
ciliesof  ZoiMlofi  or  wt%tm\n*ttT^  or  the  respectiTe  liberties  thereof,  or  within  sacb  inrt 
Oft  parts  of  the  respective  counties  of  MiddUtex.Surrt^  Kent^  and  Et»ext  as  is  or  are  situ- 
atpd  within  the  distance  of  twenty-five  miles  from  the  Royal  Exchange  aforesaid,  every 
suph  vendor  or  vendors  of,  or  dealer  or  dealers  in,  coals,  shall  forfeit  and  pay /or  nern 
such  offence  the  sum  of  twenty  pounds  per  chaldron  for  every  chaldron  so  sold  ;  and  such 
vendor  or  vendors  of,  or  dealer  or  dealers  in,  coals,  shall  not  be  subject  or  liable  to  any 
penalty  imposed  by  the  said  recited  act  made  in  the  9th  vear  of  the  reign  of  her  Majesty 
Queen  Anne^  entitled.  An  act  to  dissolve  the  present  ana  prevent  the  future  combiiMiion 
of  coat-owners,  &c..  or  by  the  said  recited  act,  made  in  the  3d  year  of  the  reign  of  hif 
late  Muesty  King  George  the  Second^  entitled,  'An  act  for  the  better  regulation  of  the 
coal  trade,'  on  every  person  who  shall  knowingly  sell  one  sort  of  coals  for  and  aswhieh 
they  really  are  not :  Provided  always,  that  no  vendor  or  vendors  of,  or  dealer  or  dealers 
in,  coals,  shall  be  subject  to  such  penalty  for  or  in  respect  of  any  i^nmber  of  dialdreiPis 
astaeding  twenty-five  chaldrons,  for'  the  bame  oflence.'* 
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GBEENINa  tu  WILKINSON. 


In  troTer,  the  jury  are  not  limited  to  find  as  damaffea  the  mere  value  of  the  property  at 
the  time  of  the  conversioo,  but  they  may  find  aa  damages  the  Talue  at  a  subsequeot  time, 
in  their  discretion. 

TsoTBR  for  East  India  Campany^s  warrants  for  cotton. 

Evidence  was  givan  that  the  cotton  was  worth  sixpence  per  pound  at  the 

time  of  the  refusal  to  deliver  it  up,  but  would  now  be  worth  tenpence-halfpennj. 

*82fll       ^'^^  Attorney  General  contended,  on  the  authority  of  the  case  of 

J  Mercer  v.  Jonee^  3  Camp.  477,  that  the  damages  should  be  the  value  al 

the  time  of  the  conversion. 

Scarlett  contra^  contended  that  it  must  be  the  price  at  the  time  of  the  verdict* 
in  the  same  way  as  damagee  for  the  non-perfonnanee  of  an  agreement  to  re- 
purchase stock. 

Abbott,  C.  J.  I  think  that  case  is  hardly  law,  and  that  the  amount  of 
damages  is  for  the  jury,  who  may  give  the  value  at  the  time  of  the  conversion, 
or  at  any  subsequent  time,  in  their  discretion,  because  the  plaintiff  miffht  have 
bad  a  good  opportunity  of  selling  the  goods  if  they  had  not  been  detamed.  I 
am  therefore  c^  opinion  that  the  price  of  the  article  on  the  day  of  the  conversion 
is  by  no  means  the  criterion  of  the  damages.  It  may  be  said,  that  if  he  had 
utoted  cotton  he  might  have,  immediately  bought  more,  at  that  day's  price,  as 
icon  as  he  found  that  this  cotton  was  detained  from  him ;  but,  then,  to  do  that, 
he  must  have  had  the  money,  which  he  might  not  have  ready  on  the  very  day 
of  the  detention,  nor  on  any  day  afler  till  the  price  had  risen;  and  my  opinion 
is^  that  the  jury  are  not  at  all  limited  in  giving  their  verdict  by  what  was  the 
price  of  the  article  on  the  day  of  the  conver^on. 

Verdict  for  the  plaintiff. 
•  Searkttf  and  Ctwijfn,  for  the  plaintiff. 

The  Jittomey  Oeneraif  Ourney^  and  F.  Pollock^  for  the  defendant 


[Attorhies — Mayhew,  and  Beddome  fy  B."] 

The  enm  of  M^reer  v.  /Mtet,  S  Camp.  477,  was  an  action  of  trover  for  a  bill  of  ez- 
clsnge :  the  plaintiff's  Counsel  contended  that  the  amount  of  the  damages  ought  to  be  tAe 


the  amount  of  the  bill  and  the  interest  up  to  the  time  of  the  conversion  only. 
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COURT  OF  COMMON  PLEAS. 


SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM. 


BEFORE    LORD   CHIEF   JUSTICE    BEST. 


HELLINGS  V.  GREGORT  the  Elder/ and  0RE60RT  the  Younger. 

In  an  action  on  an  attorney*!  bitl  a^inst  two  defendants,  it  is  not  anflicient  to  proTe  t 
joint  employment,  and  a  joint  promise  to  pay,  after  the  delivery  of  the  bill,  but  it  must 
be  shown  that  the  business  was  done  for  the  joint  benefit. 

U  A,  and  B.,  being  arrested  on  a  bill  of  exchange,  of  which  one  is  drawer  and  the  other 
acceptor,  go  to  an  attorney,  and  request  him  to  defend  them,  and  he  does  so  on  their 
joint  application,  there  is  sufficient  consideration  to  support  a  joint  promise  to  pay,  and 
consequently  to  sustain  a  joint  action  by  the  attorney  against  them. 

In  an  action  on  an  attorney's  bill,  it  is  only  necessary  to  give  evidence  of  the  retainer, 
and  the  delivery  of  the  bill,  the  Prothonotary  being  the  proper  party  to  decide  on  the 
items  of  it. 

Assmmrr  on  an  attorney's  bill. 

The  bill  contained  three  sets  of  charges :  one  was  for  a  journey  to  Bridge' 
water  to  inspect  title-deeds,  and  i^s  introduced  in  this  form,  *'  Yon  having 
good  reason  to  think  yourself  entided,"  diu;.  Another  set  of  chaiges  was  for 
business  done  in  defending  both  the  defendants  in  actions  on  a  bill  of  exchange, 
of  which  one  was  the  drawer  and  the  other  the  acceptor:  and  the  third  set  of 
charges  was  for  business  done  on  the  elder  defendant's  taking  the  benefit  of  the 
Insolvent  Debtors'  Act. 

The  plaintiff's  clerk  proved,  with  respect  to  the  first  set,  that  both  defend- 
ants came  to  the  plaintiff,  and  requested  him  to  undertake  the  journey  to 
JBridgewater $  but,  on  his  cross-examination,  he  admitted  that  the  plaintiff*  had 
refused  to  do  it  on  account  of  the  father,  and  only  'consented  to  go  on  r«Mg 
the  son's  saying  he  would  pay  him.  The  same  witness  proved,  with  ^ 
respect  to  the  second  set  of  charges,  that  both  defendants  having  been  arrested 
at  the  suit  of  one  Toggillf  sent  for  the  plaintiff,  and  came  the  next  day  to  his 
office,  and  then  the  son  paid  the  fees  for  two  bail-bonds,  and  said  he  would  pay 
the  plaintiff  whatever  charges  were  incurred  in  the  business  for  himself  and 
father.  With  respect  to  the  third  set  of  chaiges,  no  separate  evidence  was 
given;  but  it  appeared  that  a  copy  of  the  whole  bill  was  delivered  to  each  of 
the  defendants,  and  that  they  aflerwards  called  together  at  the  plaintiff's  office 
and  acknowledged  the  receipt  of  the  bill,  and  requested  the  plaintiff"  to  give 
them  time ;  the  younger  defendant  saying,  in  the  presence  of  his  father,  that  it 
was  impossible  to  pay  it  at  once,  but  that,  if  the  plaintiff  would  allow  it,  he  and 
his  father  would  pay  it  by  instalments. 

Wilde^  Serjt.,  for  the  defendants,  contended,  that,  upon  this  evidence,  the 
plaintiff  ought  to  be  called.  There  is  one  charge,  which  it  is  quite  clear  can- 
not be  against  any  but  the  elder  defendant,  viz,  that  which  relates  to  his  takiif 
the  benefit  of  the  Insolvent  Act;  and  this  furnishes  a  key  to  the  nature  of  the 
one  which  is  made  for  the  journey  to  Bridgewater,  The  chaige  is  propeily 
against  the  father,  and  the  promise  by  the  son  is  to  pay  his  father's  debt;  and 
therefore  the  action  cannot  be  maintained  joindy,  nor  even  against  the  scm  with- 
out an  undertaking  in  writing.    With  respect  to  the  defence  of  the  actioiii  cs 


628] 


1  Carrinoton  &  Payne.  357 


the  bill,  the  circumstances  of  the  case  show,  that  the  two  defendants  were  never 
jcmHy  liable  to  the  plaintiff.  Suppose  a  man  and  his  partner  are  separately 
sued  for  some  demand,  and  both  employ  the  same  attorney,  will  that  create  a 
liability  to  sustain  a  joint  action? 

Bb8T,  C.  J.  It  has  been  decided,  that  where  no  credit  is  given  to  one,  and 
another  undertakes  to  pay,  it  is  not  within  the  statute  of  frauds;  but  this  case 
*629T  ^^^'^^  ^^^^  *from  that,  for  it  appears  that  the  credit  is  given  to  both.  I 
-'  do  not  think  this  case  has  occurred  before. 
PeU^  Serjt.,  for  the  plainlifT.  I  contend,  that  the  evidence  shows  that  the 
journey  to  Bridgewater  was  undertaken  for  both  defendants.  I  abandon  that 
part  which  relates  to  the  discharge  of  the  father  under  the  Insolvent  Act. 

Best,  C.  J.  I  will  leave  it  to  the  jury  to  say,  whether  the  journey  to 
Bridgewater  was  for  the  benefit  of  one  or  both. 

Pdl,  Seijt.  That  is  not  necessary.  If  I  and  another  go  to  a  third  person, 
and  employ  him,  whether  it  is  for  the  benefit  of  one  or  not  makes  no  difference. 
If  two  go  to  a  builder  and  desire  him  to  build  a  house,  though  one  only  is  bene- 
fited, yet  both  are  liable.  We  have  only  to  look  if  the  request  be  joint.  The 
bill,  in  this  case,  was  presented  to  both,  and  both  come  and  promise  to  pay. 

'  Wightman^  on  the  same  side.  The  actions  on  the  bill,  it  is  true,  were  sepa- 
rate actions ;  against  one  of  the  defendants,  as  drawer,  and  the  other,  as  accept- 
or: and  yet,  there  is  sufficient  evidence  for'  the  jury  to  say,  that  there  was  a 
joint  employment.  There  are  many  cases  in  which  the  statute  of  frauds  does 
not  apply  on  account  of  the  original  employment. 

WUde^  Serjt.,  in  reply,  read  some  items  of  the  bill,  which  were  certainly 
separate  charges,  which,  he  contended,  evidenced  a  separate  employment. 

Best,  C.  J.     The  words  of  the  statute  of  frauds  are,  that  no  action  shall  b^ 
brought,  to  charge  a  defendant  upon  any  special  promise  to  answer^  for  the 
*6301     ^^^  default,  or  miscarriage  of  anddier  person,  unless  the  agreement 
-'  *upon  which  the  action  is  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorized.     I  know  it  has 
been  determined  that  if  A.  undertakes  to  pay  for  B,^  and  no  credit  at  all  was 
given  to  B,^  A,  is  liable  without  a  written  undertaking.     But  it  has  been  held, 
in  many  cases,  that  if  any  credit  be  given  to  ^.,  A,^8  undertaking  must  be  in 
vriting.     If  the  business  was  done  on  the  credit  of  both,  but  for  the  benefit  of 
one,  I  think  the  action  cannot  be  maintained.    I  shall,  therefore,  leave  it  to  the 
jury  to  say,  whether  any  part  of  the  business  was  done  for  the  joint  benefit, 
for  as  to  such  part  the  plaintiff  is  undoubtedly  entided  to  recover.     An  obser- 
vation has  been  made,  which  I  consider  to  have  great  weight.     It  is  said  these 
are  actions  brought  on  the  same  bill,  and  though  they  are  separate  actions,  yet 
each  party  has  an  interest  in  defending  each  action ;  and  if  the  jury  are  of 
opinion,  that  it  was  for  the  joint  benefit  of  both  that  the  actions  on  the  bill  were 
defended,  then  the  present  action  may  be  maintained. 

ffUde^  Seijt.,  then  went  to  the  jury  on  the  questions,  whether  there  was  a 
joint  undertaking,  and  whether  the  business  was  done  for  the  joint  benefit. 

His  Lordship  told  the  jury,  that,  in  his  opinion,  in  point  of  law,  the  actions 
on  the  bill  of  exchange  were  defended  for  the  benefit  of  both,  and  left  it  to  them 
to  say,  whether  they  were,  in  point  of  fact,  so  defended,  and  on  the  under* 
taking  of  both ;  observing,  that,  in  such  case,  the  defendants  might  make  a  joint 
promise,  and  would  be  liable  in  the  action. 

The  jury  stated,  that  they  considered  the  whole  of  the  work  as  done  on 
the  undertaking  of  one  of  the  defendants  alone,  and  therefore  found  for  the 
defendants. 

^6311   *^^^*  Seijt.,  and  Wightmtmt  for  the  plaintiff, 
-'   PPUdef  Serjt.,  for  the  defendants. 

[Attornies— Abfttnson,  and  PotiaJl 
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COURT  OF  COMMON  PLEAS. 


SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM. 


BEFORE    LORD   CHIEF   JUSTICE    BEST. 


HELLINGS  V.  GREGORT  the  Elder/ and  GREGORY  the  Younger. 

In  an  action  on  an  attorney's  bill  a^inat  two  defendanti,  it  is  not  anflicient  to  proTe  t 
joint  employment,  and  a  joint  promise  to  pay,  after  the  delivery  of  the  bill,  but  it  mait 
be  shown  that  the  business  was  done  for  the  joint  benefit. 

U  A,  and  B.,  being  arrested  on  a  bill  of  exchange,  of  which  one  is  drawer  and  the  other 
acceptor,  go  to  an  attorney,  and  request  him  to  defend  them,  and  he  does  so  on  their 
joint  application,  there  is  sufficient  consideration  to  support  a  joint  promise  to  pay,  and 
eonsequently  to  sustain  a  joint  action  by  the  attorney  againat  them. 

In  an  action  on  an  attorney's  bill,  it  is  only  necessary  to  give  evidence  of  the  retainer, 
and  the  delivery  of  the  bill,  the  Prothonotary  being  the  proper  party  to  decide  on  the 
items  of  it. 

AssiriEPeiT  on  an  attorney's  bill. 

The  bill  contained  three  sets  of  charges :  one  was  for  a  jonmey  to  Bridgt' 
water  to  inspect  title-deeds,  and  i^s  introduced  in  this  form,  **  Yon  having 
good  reason  to  think  yourself  entitled,"  &c.  Another  set  of  chaiges  was  for 
business  done  in  defending  both  the  defendants  in  actions  on  a  bill  of  exchange, 
of  which  one  was  the  drawer  and  the  other  the  acceptor:  and  the  third  set  of 
charges  was  for  business  done  on  the  elder  defendant's  taking  the  benefit  of  &e 
Insolvent  Debtors'  Act. 

The  plaintiff's  clerk  proved,  with  respect  to  the  first  set,  that  both  defend* 
ants  came  to  the  plaintiff,  and  requested  him  to  undertake  the  journey  to 
Bridgewater;  but,  on  his  cross-examination,  he  admitted  that  the  plaintiff  had 
refused  to  do  it  on  account  of  the  father,  and  only  ^consented  to  go  on  r«gng 
the  son's  saying  he  would  pay  him.  The  same  witness  proved,  with  ^ 
respect  to  the  second  set  of  charges,  that  both  defendants  having  been  arrested 
at  the  suit  of  one  Toggill,  sent  for  the  plaintiff,  and  came  the  next  day  to  his 
office,  and  then  the  son  paid  the  fees  for  two  bail-bonds,  and  said  he  would  pay 
the  plaintiff  whatever  charges  were  incurred  in  the  business  for  himself  and 
father.  With  respect  to  the  third  set  of  chaiges,  no  separate  evidence  was 
given ;  but  it  appeared  tliat  a  copy  of  the  whole  bill  was  delivered  to  each  of 
the  defendants,  and  that  they  aflerwards  called  together  at  the  plaintiff's  office 
and  acknowledged  the  receipt  of  the  bill,  and  requested  the  plaintiff  to  ^ve 
them  time ;  the  younger  defendant  saying,  in  the  presence  of  his  father,  that  it 
was  impossible  to  pay  it  at  once,  but  that,  if  the  plaintiff  would  allow  it,  he  and 
his  fiither  would  pay  it  by  instalments. 

WUdty  Serjt.,  for  the  defendants,  contended,  that,  upon  this  evidence,  the 
plaintiff  ought  to  be  called.  There  is  one  charge,  which  it  is  quite  clear  can- 
not be  against  any  but  the  elder  defendant,  viz.  that  which  relates  to  his  taking 
the  benefit  of  the  Insolvent  Act;  and  this  furnishes  a  key  to  the  nature  of  the 
one  which  is  made  for  the  journey  to  Bridgewater.  Tlie  chaige  is  properly 
against  the  father,  and  the  promise  by  the  son  is  to  pay  his  father's  debt;  and 
therefore  the  action  cannot  be  maintained  joindy,  nor  even  against  the  son  witb- 
•ut  an  undertaking  in  writing.    With  respect  to  the  defence  of  the  actions  ea 
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the  bill,  the  circumstances  of  the  case  show,  that  the  two  defendants  were  never 

jointly  liable  to  the  plaintiff*.  Suppose  a  man  and  his  partner  are  separately 
sued  for  some  demand,  and  both  employ  the  same  attorney,  will  that  create  a 
liability  to  sustain  a  joint  action? 

Bbst,  C.  J.  It  has  been  decided,  that  where  no  credit  is  given  to  one,  and 
another  undertakes  to  pay,  it  is  not  within  the  statute  of  frauds ;  but  this  case 
MAgi  difiers  even  *from  that,  for  it  appears  that  the  credit  is  given  to  both.  I 
^  do  not  think  this  case  has  occurred  before. 
Pell,  Serjt.,  for  the  plaintiff*.  I  contend,  that  the  evidence  shows  that  the 
journey  to  Bridgewater  was  undertaken  for  both  defendants.  I  abandon  that 
part  which  relates  to  the  discharge  of  the  father  under  the  Insolvent  Act. 

BssT,  C.  J.  I  will  leave  it  to  the  jury  to  say,  whether  tlie  journey  to 
Bridgewater  was  for  the  benefit  of  one  or  both. 

Pellf  Serjt.  That  is  not  necessary.  If  I  and  another  go  to  a  third  person, 
and  employ  him,  whether  it  is  for  the  benefit  of  one  or  not  makes  no  difference. 
If  two  go  to  a  builder  and  desire  him  to  build  a  house,  though  one  only  is  bene- 
fited, yet  both  are  liable.  We  have  only  to  look  if  the  request  be  joint.  The 
biU,  in  this  case,  was  presented  to  both,  and  both  come  and  promise  to  pay. 

'  Wightman^  on  the  same  side.  The  actions  on  the  bill,  it  is  true,  were  sepa* 
rate  actions  ;  against  one  of  the  defendants,  as  drawer,  and  the  other,  as  accept- 
or: and  yet,  there  is  sufficient  evidence  for' the  jury  to  say,  that  there  was  a 
joint  employment.  There  are  many  cases  in  which  the  statute  of  frauds  does 
not  apply  oa  account  of  the  original  employment. 

Wiide^  Serjt.,  in  reply,  read  some  items  of  the  bill,  which  were  certainly 
separate  charges,  which,  he  contended,  evidenced  a  separate  employment. 

Best,  C.  J.  The  words  of  the  statute  of  frauds  are,  that  no  action  shall  b» 
brought,  to  charge  a  defendant  upon  any  special  promise  to  answer^  for  the 
*6301  ^^^^  default,  or  miscarriage  of  anddier  person,  unless  the  agreement 
^  *upon  which  the  action  is  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorized.  I  know  it  has 
been  determined  that  if  A.  undertakes  to  pay  for  i9.,  and  no  credit  at  all  was 
given  \o  B,^  A,  is  liable  without  a  written  undertaking.  But  it  has  been  held, 
in  many  cases,  that  if  any  credit  be  given  to  i?.,  A.^8  undertaking  must  be  in 
writing.  If  the  business  was  done  on  the  credit  of  both,  but  for  the  benefit  of 
one,  I  think  the  action  cannot  be  maintained.  I  shall,  therefore,  leave  it  to  the 
jury  to  say,  whether  any  part  of  the  business  was  done  for  the  joint  benefit, 
for  as  to  such  part  the  plaintiff  is  undoubtedly  entided  to  recover.  An  obser- 
vation has  been  made,  which  I  consider  to  have  great  weight.  It  is  said  these 
are  actions  brought  on  the  same  bill,  and  though  they  are  separate  actions,  yet 
each  party  has  an  interest  in  defending  each  action ;  and  if  the  jury  are  of 
opinion,  that  it  was  for  the  joint  benefit  of  both  that  the  actions  on  the  bill  were 
defended,  then  the  present  action  may  be  maintained. 

ffilde^  Serjt.,  then  went  to  the  jury  on  the  questions,  whether  there  was  a 
joint  undertaking,  and  whether  the  business  was  done  for  the  joint  benefit. 

His  Lordship  told  the  jury,  that,  in  his  opinion,  in  point  of  law,  the  actions 
on  the  bill  of  exchange  were  defended  for  the  benefit  of  both,  and  left  it  to  them 
to  say,  whether  they  were,  in  point  of  fact,  so  defended,  and  on  the  under- 
taking of  both ;  observing,  that,  in  such  case,  the  defendants  might  make  a  joint 
promise,  and  would  be  liable  in  the  action. 

The  jury  stated,  that  they  considered  the  whole  of  the  work  as  done  on 
the  undertaking  of  one  of  the  defendants  alone,  and  therefore  found  for  the 
defendants. 

*6311  *^^^*  Seljt.,  and  fPighimant  for  the  plaintiff*. 
-I    Wildef  Serjt.,  for  the  defendants. 

[AUomies — Ab/ananh  and  Pol/f  •] 
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ADJOURNED  SITTINGS  AFTER  HILARY  TERM,  AT  WESTM. 

BEFORE  LORD  CHIEF  JUSnOK  BEST. 


TRIGGS,  Admiiiistntriz,  v.  NEWNHAM . 

A  bill  tocepted,  ptjabU  «t  the  ofiiee  of  an  attorney,  ia  preaeated  act  a  reaaombU  tina,  if 

preaentea  at  eiffht  in  the  evening  in  the  month  of  February. 
If  a  party,  when  be  ia  arreated,  aay,  **  I  ahall  go  to  my  attorney'a  and  pay  the  debt  aod 

aettle  it,"  aacb  atatement  ia  aumcient  to  take  the  caae  oot  of  the  atatute  of  limitatioos. 

AsstnupBTT,  on  a  biti  of  exchange,  against  the  defendant  as  acceptor. 

Pleas— The  general  issue  and  the  statute  of  limitations. 

The  bill  was  made  payable  at  the  residence  of  a  Mr.  Cockerel!,  a  salicitor 

The  notary's  clerk  proved  that  he  presented  it  about  eight  o'clock  in  the 
evening  in  the  middle  of  the  month  of  February. 

Taddy^  Serjt.,  for  the  defendant,  contended  that  the  prMcntment  was  not 
made  at  a  reasonable  time.     He  cited  Darbyahire  ▼.  Parker^  6  East,  3. 

Best,  C.  J<  DarhyBhirt  v.  Parker  does  net  apply  to  such  a  «ase  as  this. 
This  case  is  distinguishable  from  the  case  where  you  are  to  give  notice  to  a 
drawer.  This  is  the  case  of  an  acceptor,  and  all  that  is  required  is,  applica- 
tion or  presentment  at  the  particular  place ;  and  a  presentment  made  at  an 
attorney's  office  at  eight  o'clock  in  the  evening,  is,  I  think,  quite  in  reasonable 
time. 

*The  sherifTs  officer  proved,  that,  on  lus  saying  to  (he  defendant  r^^^ 
that  he  must  have  a  copy  of  the  warrant,  the  defendant  observed,  that  ^ 
he  did  not  want  it,  for  he  should  go  to  his  attorney's  and  pay  the  debt  and 
settle  it. 

Taddy^  Serjt  This  is  not  sufficient  to  take  the  case  out  of  the  statute  of 
limitations.  It  does  not  meet  this  issue.  The  plaintiff  alleges  a  promise,  and 
is  to  establish  a  contract  by  the  defendant  after  he  has  been  dischai^ged  from 
the  demand  by  a  very  wholesome  statute.  This  is  no  pipof  of  a  new  promise 
or  new  contract,  but  a  mere  reference  to  a  solicitor. 

Best,  C.J.  It  is  not  necessary  that  there  should  be  a  new  contract  or  s 
«iew  promise,  an  acknowledgment  is  all  that  is  required ;  for  if  a  man  ac- 
knowledges a  debt  to  be  still  due,  the  law  implies  a  promise. 

Verdict  for  the  plaintiff. 

Wilde,  Serjt.,  and  Piait,  for  the  plaintiff. 

Paddy,  Serjt,  for  the  defendant 

fAttomies— ^eiwon  4*  -D**  snd  CarterJ] 
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BEST,  £««.  V.  OSBORN. 

AImmw  wts  mid  Hiider^t  written  warrataty,  ecmtsfaied  in  a  receipt  for  the  pttreheee-mon^, 
which  was  given  to  the  bnyer'a  servant.  The  son  of  the  seller  (who  was  proved  to  haye 
been  present  when  the  bargain  was  made,  and  to  have  acted  at  other  times  in  his  father's 
business,  but  never  to  have  sold  a  bortre  by  himself)  got  tlie  receipt  back  fVom  the  servant 
bva  fkandnlent  representation  :-^Held,  in  an  action  on  the  Warranty  against  the  father, 
that,  under  such  circumstances,  parol  evidence  of  tbe  contents  dould  not  be  given,  but 
that  the  son  must  be  called  as  a  witness. — The  son  being  called,  proved  that  he  went 
for  the  receipt  by  desire  of  a  person  named  Tawney,  the  owner  of  the  horse,  for  whom 
his  lather  sold  on  commission,  and  did  not  mention  the  subject  to  hfs  father  till  he  hed 
obtained  it ;  his  father  then  bad  possession  of  the  receipt  for  a  very  short  time,  after 
which  it  was  sent  to  Tawney  : — Held,  that  this  fact  did  not  vary  the  case,  so  as  to  let 
in  the  parol  testimony. 

Actioif  on  the  warranty  6f  a  horse.  The  p^laintifTs  groom  proved  that  he 
*63ai  ^^^^  ^^^  ^  horse,  *and  took  a  receipt,  and  that  the  defendant's  son 
^  (who  was  pfTOved  to  have  been  present  at  the  time  the  horse  was  sold) 
came  to  him  afterwards,  and  said,  ihat  he  had  seen  the  plaintiff  at  Long's 
Hotel,  and  was  authorized  by  him  to  require  that  the  receipt  should  be  re- 
turned, upon  which  he  gave  it  up. 

Notice  to  produce  it  had  been  given,  and  the  answer  of  Vaughan,  Serjt., 
Was,  that  the  defendant  had  it  not,  nor  ever  had  it. 

WUdit  Serjt.,  was  then  proceeding  to  examine  as  to  its  contents— 

Vaughan,  Serjt.,  objected.  They  should  call  the  son,  to  whom  the  paper 
was  delivered. 

WUdef  Serjt.  The  son  is  in  the  father's  seivice,  and  was  in  his  company 
when  the  horse  was  bought.  It  is  the  same  as  if  the  father  himself  had  gone 
and  demanded  the  paper.  The  presumption  is  fair  and  natural,  that,  this 
being  the  same  business,  the  son  went  by  the  father's  direction.  It  is,  prima 
fadt,  evidence  of  authority. 

Best,  G.  J.  The  fact  of  the  son's  being  present  at  the  bargain  one  day,  does 
not  make  him  the  father's  agent  to  go  another  day  and  require,  by  a  fi^udident 
representation,  the  delivery  of  the  receipt. 

ffUde,  Serjt.,  then  proved,  in  order  to  establish  the  agency  of  the  son,  that 
he  had  been  seen  acting  in  his  father's  business,  showing  horses,  and  writing 
in  the  counting-house,  aAer  he  had  got  the  receipt  back. — But  the  witnesses 
who  proved  it,  admitted  that  4hey  nefver  saw  him  sell  a  horse  by  himself,  but 
only  in  his  father's  presence. 

•6341   *®^*'»  ^-  ^*     ^'*  ^^^  ^^^  ^' 

•■   WUdt,  Serjt.   I  am  not  seeking  to  fix  the  defendant  with  any  contract, 

but  I  am  raising  a  fair  presumption  that,  in  this  business,  the  son  was  acting  as 

the  father's  agent.    Supposing  that  there  were  no  express  directions  to  do  the 

particular  act,  yet  as  it  was  done  for  the  father's  benefit,  it  will  affect  him.  Be* 

sides,  the  subsequent  service  was  an  adoption  of  the  act  complained  of. 

Bbst,  C.  J.  I  am  olearly  of  opinion  that  this  is  not  evidence  of  agency. 
The  son  can  otily  affect  his  father  by  such  vets  as  are  expressly  authorized, 
or  as  come  withiii  the  scope  of  a  general  aruthority*  It  is  not  pretended  that 
in  this  case  there  wa6  any  expk^ss  authority  And  with  respect  to  the  general 
authority,  it  is  adttitled  that  the  highest  way  in  which  it  can  be  put  is,  that 
the  son  was  a  general  servant :  and  what  a  situation  would  a  master  be  in,  if 
the  aet  of  his  ftervant  was  to  be  admitted  to  show  that  he  himself  was  a  party 
to  a  fraud. 

WUde^  Serjt*,  then  tolled  the  defendant's  son ;  who  stated  ^at  he  went  for 
the  feee](>t  by  the  desiipe  of  a  Mr.  Tawney,  who  was  the  owner  of  ^e  hotvei 
(TawneVf  as  it  ap^eaired^  haviiig  slated,  that  the  defendant,  who  sold  for  ~ 
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had  wamnted  without  his  authority,)  but  did  not  tell  his  father  before  be 
vent,  nor  till  two  or  three  days  aAer  he  got  it.  When  he  told  his  father,  his 
father  only  said,  he  wondered  that  Tawney  had  not  got  it  before.  The  wit- 
ness said  he  would  not  swear  that  he  did  not  give  tlie  receipt  into  the  hands 
,  of  his  father  before  he  sent  it  to  Tawney,  but  distinctly  denied  having  received 
'  any  orders  from  his  father  on  the  subject 

Wiide,  Serjt.,  then  proposed  to  give  parol  evidence  of  the  contents  of  the 
paper,  contending  that  he  had  traced  it  to  the  control  of  the  defendant,  r^g,* 
A  defendant  cannot  *say,  after  he  has  had  notice  to  produce  a  document,  *- 
I  have  delivered  it  to  another  person,  for  such  conduct  would  prevent  a 
plaintiff  from  giving  parol  evidence  in  such  cases  at  all.  Young  Osbome't 
going  was  in  the  course  of  his  employment,  because  if  a  man  suffers  his  se^ 
vant  to  go  on  the  employment  of  another,  apparently  clothed  in  his  authority, 
it  must  be  so  taken.  The  paper  was  sufficiently  in  the  father's  control ;  and 
his  dispossessing  himself  of  it,  or  his  servant's  doing  so,  will  not  prevent  my 
notice  operating. 

Bbst,  C.  J.  Consistently  with  the  rules  of  evidence,  I  cannot  get  the  con- 
tents of  this  paper.  If  the  father  had  it  in  his  hands  he  could  not  keep  iu 
The  son  was  the  agent  of  Tawney  only.  I  quite  agree  with  my  Brother 
Wilde^  that  if  the  fa£er  had  obtained  the  receipt,  he  could  not  prevent  the 
operation  of  notice  by  handing  it  over  to  another.  I  would  not  suffer  a  man 
'  in  possession  of  a  paper  to  shuffle  it  out  of  his  custody,  for  such  conduct  might 
drive  the  other  party  to  call  a  most  unwilling  witness. 

fFUdtf  Serjt.,  then  consented  to  be  nonsuited;  saying,  he  could  not,  con- 
sistently with  his  Lordship's  ruling,  proceed  with  the  case. 

ff^ilde,  Serjt.,  and  Dwarria,  for  the  plaintiff. 

Vaughofif  Serjt.,  and  Platte  for  the  defendant. 


[Attoraies — Beavant  and  Taylor.'] 
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If  the  declaration,  in  an  action  on  the  case  againat  coach -proprietors,  for  an  injnrv 
received  by  the  overtnrnin^  of  a  coach,  atate  that  it  waa  their  dutv  to  carry  the  plaintiff 
«q/V2y,  for  a  certain  hire,  it  does  not  mean  to  carry  aafely  at  all  eventa ;  but  will  be 
aufficiently  aupported  by  proof  of  the  want  of  due  care. 

Casb. 

The  declaration  stated  that  the  defendants  were  proprietors  of  a  mail-coach, 
and  that  the  plaintiff  was  received  as  a  passenger,  to  be  carried  safely  for  a 
certain  hire,  and  that,  in  consequence,  it  became  the  duty  of  the  defendants  to 
carry  him  arfeh/^  yet  that  they,  not  regarding  their  duty,  did  not  take  proper 
care,  but  suffered  the  coach  to  be  so  overloaded,  and  drawn  by  such  vicious 
and  unmanageable  horses,  that  it  was  overturned,  and  the  plaintiff  thereby 
injured,  dtc. 

The  principal  witness  was  the  coachman,  who  stated,  that  the  plaintiff  was 
the  only  outside  passenger,  that  the  only  luggage  on  the  roof  was  two  small 
eases  belonging  to  a  person  inside,  and  that  the  accident  occurred  in  conse- 
quence of  one  of  the  leaders  being  startled  by  the  flapping  of  a  cover  of  a 
wagon  which  was  blown  to  and  fro.     The  horse,  he  admitted,  had  been  only 
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used  M  a  wheeler  till  within  four  or  five  nights  of  the  accident,  but  had  no  vice, 
and  was  a  ?ery  fit  horse  for  a  mail. 

VaugJuuit  Serjt.,  upon  this,  submitted  that  the  declaration  was  not  proved. 
There  is  no  evidence  of  any  overloading  or  of  using  any  vicious  horses,  to  say 
nothing  of  the  form  of  the  contract,  which  is  quite  new,  that  a  passenger  is  to 
be  carried,  like  a  bale  of  goods,  safely  at  all  events. 

BisT,  C.  J.  I  shall  not  say  that  there  is  any  such  contract:  but  there  is 
eridence  to  go  to  the  jury  to  say,  whether  the  injury  resulted  from  some  negli- 
gence or  impropriety  on  the  part  of  the  defendants  or  their  agents. 

WiUe^  Seijt.  Our  objection  is,  that  in  all  the  counts  such  a  contract  is  set 
oat  as  your  Lordship  says  is  not  a  proper  one. 

*fl371       *Bb^»  ^*  J*    ^  ^^^  ^^  declaration  in  the  common  form  ?    I  under- 
J  stand  it  to  mean,  not  that  the  coach-proprietor  will  insure  the  limbs  of 
ius  passengers,  but  that  he  will  take  due  care. 

WUde^  Serjt.  Here  is  a  contract  capable  of  proof,  and  therefore,  afVer 
verdict,  it  wiU  be  presumed  to  have  been  proved.  The  form  of  the  declaration 
is  the  same  as  it  would  be  in  the  case  of  a  lost  parcel.  The  plaintiff  ought  to 
be  nonsuited. 

Taddy^  Serjt.  The  declaration  is  taken  firom  that  in  Brot/^erton  v.  DaviSf 
in  the  Exchequer. 

Best,  C.  J.,  assented,  and  repeated  that  he  thought  it  was  in  the  common 
form. 

ffUdit  Serjt.  In  the  case  of  Brotherton  v.  Bavia,  the  point  of  the  contract 
not  being  proved,  was  not  made.  That  was  a  case  in  error,  and  the  point  was 
•et  at  rest  by  the  verdict. 

BisT,  G.  J.  The  point  did  occur,  and  Chief  Justice  Dallas  said,  that  the 
contract  need  not  be  proved  at  the  trial.  If  it  had  been  the  first  time  that  this 
form  had  been  used,  I  should  have  said,  that  it  did  not  mean  that  the  coach- 
proprietor  undertook  to  convey  safely  absolutely,  but  that  it  was  to  be  construed 
like  all  other  instruments,  taking  the  whole  together,  and  meant  that  the  defend- 
ants were  to  use  due  care. 

Yaughan^  Serjt,  inquired  if  his  Lordship  would  give  them  leave  to  move? 

Bbbt,  C.  J.  If  you  had  made  me  doubt  I  would  have  saved  the  point,  but 
I  think  it  is  too  clear. 

Mooi       *Vaughan^  Serjt.,  then  went  to  the  jury,  contending  that  the  gist  of 
•I   the  action  was  negligence,  and  that  was  negatived  by  the  evidence. 

Bbst,  C.  J.,  then  summed  up,  repeating  his  opinion  upon  the  law,  and 
leaving  it  to  the  jury  to  say,  whether  they  thought  the  plaintiff's  injury  had 
been  produced  by  the  negligence  of  the  defendants  or  their  servants,  and  if  they 
did,  to  find  their  verdict  for  him. 

Verdict  for  the  defendants. 

Taddy^  Serjt.,  and  Wxghtman^  for  the  plaintiff.  |^ 

Vaughanf  and  ffilde^  Serjts.,  for  the  defendants. 

[[Attomies — 7)frrel  4r  Sotis^  and  Hinrieh  ^  A] 
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ADJOURNED  SITTINGS  AFTER  HILARY  TERM,  AT 

GUILDHALL. 

BEFORE  LORD  CHIEF  JUSTICE  BEOT. 


LEIGH  V.  SMITH. 

If  goodi  be  sent  to  a  wharf,  to  eo  bv  a  vosael  to  any  place  on  the  eoast  of  Snglaidt  die 
wharfinger  does  not  discharge  hie  oaly  by  delivering  them  to  one  of  the  crew,  but  iduMiio 
deliver  them  to  the  captain  of  the  vessel,  or  some  other  person  in  authority  on  board  it. 
Sembie,  that  it  is  his  duty,  either  bv  himself  or  his  servants,  to  see  the  goods  pat  on 
board,  and  then  make  an  entry  of  the  shipment. 

This  was  an  aclioii  by  a  aoap-bofler  at  ZdverpooU  afainst  a  wharfinger  io 
LondoHj  to  recover  the  value  of  a  hogshead  of  tallow,  sent  to  the  defendant t 
wharf  for  the  purpose  of  being  conveyed  to  Liverpool  by  a  ship  called  the 
MarSi  and  which  Uie  plaintiff  had  never  received. 

*A  carman  proved  that  he  deposited  the  hogsheads,  with  the  plain-  p^^^g 
tiff's  direction  on  them,  at  the  wharf,  three  or  four  yards  from  the  ves-  ^ 
sel,  and  did  not  see  either  the  captain  or  mate. 

The  mate  of  the  Mart  proved,  that  he  received  two  hogsheads,  directed  to 
the  plaintiff,  and  no  more.  He  also  said,  *'  We  take  no  ^arge  o^  the  goodi 
till  we  actually  take  them  on  board." 

The  master  of  the  vessel  confirmed  the  mate's  testimony  as  to  the  receipt  of 
two  hogsheads  only;  bat  added,  that  there  were  three  entered  in  the  wharf* 
inger's  book,  and,  in  consequence,  he  looked  about  for  the  third,  but  was  net 
able  to  find  it. 

Vaugkan,  Serjt,  for  the  defendant  I  admil  that,  for  the  wharfage,  the 
wharfinger  is  bound  to  put  the  goods  into  the  charge  of  the  party  belonging  td 
&e  ship.  He  does  not  undertake  to  ship  or  forward.  When  he  once  calls  thf 
attention  of  the  people  of  the  ship  to  the  goods,  he  has  done  hts  duty. 

Best,  O.  J.  A  wharfinger  receives  goods,  and  he  is  to  keep  them  tiH  Hney 
are  shipped;  and,  farther,  he  is  to  see  that  the  persons  belonging  to  the  8kip<io 
in  fact  ship  Aem. 

Vaughan^  Serjt.,  then  cited  the  case  of  Coltan  v.  Dimm,  5  Esp.  N.  P.  C. 
41,  and  contended,  ihat  it  was  enough  for  the  wharfinger  to  make  an  entry  in 
his  book  of  the  goods,  as  he  had  done  in  this  case,  such  entry  being  notiee  to 
the  captain,  and  throwing  upon  him  the  duty  of  «earcihaig  for  ihem  aad  {NrttiDg 
them  on  board. 

Best,  C.  J.  If  the  entry  were  to  be  considered  enough,  what  a  situation 
would  persons  be  in  if  the  goods  were  to  be  lost,  the  day  after  they  were  sent, 
through  the  negligence  of  the  wharfinger. 

*Vaughan^  Serjt.    The  officer  of  the  ship  ma^  load  at  his  own  con-  r,^ 
venience,  but  his  responsibility  commences  with  the  notice.    If  the  '- 
goods  are  stolen  in  the  intermediate  time  between  the  notice  and  the  loading, 
the  ship  officer  is  liable. 

Best»  C.  J.  The  ship-officer  is  not  liable  till  he  gets  the  custody  of  the 
goods. 

Vaughan,  Serjt,  then  called  the  defendant's  clerk,  who  proved  that  the  ho«- 
head  in  question  was  rolled  in  his  presence  to  within  three  or  four  yards  of  me 
vessel;  that  his  attention  was  called  away  for  some  time,  and  when  he  returned 
he  did  not  see  it  there;  that  ho  entered  it  as  shipped,  supposing  it  to  be  so; 
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that  he  conid  not  say  whether  or  no  the  mate  was  immediately  on  the  spot  at 
the  time,  but  that  the  men  were. 

Vmghan^  Serjt.,  then  proposed  to  ask  a  wharfinger  this  question:  '^What 
is  the  usage  with  respect  to  goods  that  are  going  coastwise  as  to  the  mode  of 
delivery  into  the  hands  of  the  captain  or  mate  ? 

wade,  Serjt.,  objected. 

Vaughan^  Serjt,  mentioned  again  Cobban  v.  Down^  before  cited. 

fiK8T»  C.  J.  On  the  authority  of  this  case  I  shaU  receive  the  evidence  of  the 
Bsage. 

The  witness  then  stated  the  usage  to  be«  for  the  wharfinger  to  receive  the 
goods  and  keep  them  dry,  and  then  for  the  ship's  company  to  come  and  roU 
iieffl  to  the  ship,  and  for  one  of  the  cieriu  to  take  an  account  of  their  being 
placed  at  the  quay<«ide,  to  be  taken  to  the  ship,  and  that,  from  such  time,  the 
^6411  ^^P'"  company  were  considered  to  *take  the  charge.  On  his  cross- 
^  examination,  he  said,  **  We  deliver  to  the  mate  of  the  ship." 

Bbst,  G.  J.  I  am  of  opinion  that  tiiis  is  an  usage  abundantly  in  favor  of  the 
vharfinger,  and  that  it  ought  not  to  be  extended.  If  it  could,  a  delivery  might 
be  to  a  cabin-boy.  A  wharfinger  must  prove,  by  distinct  evidence,  that  he 
delivered  to  the  mate  or  an  officer  of  the  ship. 

Vaughan^  Serjt.  Not  into  his  hands,  I  presume.  The  mate,  in  this  case, 
was,  it  appears,  superintending  the  loading. 

WUdtj  Serjt.,  then  replied. 

Best,  C.  J.,  called  up  the  mate,  who  said,  in  answer  to  a  question  put  by 
his  Lordship,  that  he  took  all  the  casks  of  tallow  on  board  which  were  pointra 
ottt  to  him. 

His  Loidship,  then,  in  his  charge  to  the  jury,  observed — ^The  only  question 
in  this  case  is,  has  the  cask  in  question  been  lost  through  the  negligence  of  the 
vharfiDger,  or  of  the  master  or  mate  of  the  ship  T  It  is  the  duty  of  the  wharf- 
inger to  see  that  goods  sent  to  him  go  by  some  ship  or  other.  It  is  not  by  hts 
*ervant8  that  they  are  put  on  board,  but  he  is  to  see  that  they  are  removed  by 
the  crew  of  the  ship.  I  question  if  the  case  which  has  been  cited  is  not  a  little 
ux)  narrow.  But  that  case  decides  that  there  must  be  a  delivery  to  the  master 
or  mate;  and  I  should  hope  that  a  wharfinger  never  will  be  held  to  have  done 
hii  duty,  if  he  delivers  to  one  of  the  crew  only.  He  must  deliver  to  some  one 
in  authority.  The  clerk  to  tlie  defendant  should  have  stood  by  and  seen  the 
cask  taken  on  board,  and  then  entered  it.  His  evidence  does  not  prove  a  de* 
livery  to  some  one  in  authority.  There  are  cases  in  which  a  delivery  even  to 
*5421  ^  taBXe  will  not  do.  Suppose  *the  mate  cannot  take  the  goods  in  in 
-'  one  day,  and  they  are  obliged  to  remain  till  the  next,  no  man  in  his 
senses  will  say  that  the  wharfinger  is  not  responsible  during  the  intervening 
tiine.  In  my  opinion,  it  is  the  duty  of  the  wharfinger  to  say,  *'  There,  mate, 
ve  your  casks,  take  them  on  board."  If  the  case  strikes  you  so,  then,  the 
piaintiffis  entitled  to  a  verdict,  for  the  wharfinger  has  not  done  his  duty. 

Verdict  for  the  pUintiff 

WUde^  Seijt.,  and  Parket  for  the  plaintiff. 

Vaughan^  Serjt.,  and  £,  Lawe$t  for  the  defendant. 

[AXUmies—Slade  ^  /.,  and  Clark,  F.  f  C] 
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GILLMAN  et  al.  v.  ROBINSON. 

If  a  tradesman  living  in  the  country  receive  goods,  ordered  on  his  behalf  by  a  penon  in 
LondoHt  and  pay  tor  them  in  several  instances,  he  is  liable  for  ^oods  faroished  on  in 
order  given  by  such  oerson  afterwards,  though  he  did  not  receive  them,  such  penon 
having  appropriated  them  to  his  own  use. 

Assumpsit  for  goods  sold. 

The  plaintiffs  resided  in  London,  and  tho  defendant  at  Driffield,  in  York' 
shire.  A' man,  named  Womack,  oxdered  the  goods  on  behalf  of  the  defendant, 
but  intercepted  them  on  their  way,  and  applied  them  to  his  own  use.  Womad 
had  bought  goods  of  the  plaintifis,  as  well  as  of  other  houses,  several  times 
before,  as  the  agent  of  the  defendant,  for  which  the  defendant  had  paid. 

Vaughan,  Serjt.,  for  the  defendant,  submitted,  that  he  was  not  liable.  It 
would  be  most  mischievous  to  hold,  that  because  I  give  an  agent  authority  to 
purchase  for  me,  it  is  to  give  him  an  unlimited  power  to  use  my  name,  and 
pledge  my  credit  to  any  extent.  Suppose  I  admit  the  proof  that  there  was 
employment  in  certain  specific  instances,  yet  a  jury  are  not,  thereby,  warranted 
in  finding  *the  existence  of  an  unlimited  authority,  nor  is  it,  indeed,  r^g., 
any  evidence  to  go  to  them  of  such  a  fact.  General  agency  may  be  '- 
presumed  in  cases  of  underwriting  policies  of  insurance,  or  drawing  bills  of 
exchange.  There,  if  the  act  be  done  in  several  instances,  it  is  enough ;  for  the 
nature  of  the  transaction  is  such,  as  to  raise  the  inference  of  authority.  But 
the  case  of  ordering  goods  is  different.  It  may  apply  to  an  agent  abroad :  and 
is  a  man's  credit  to  be  pledged  all  over  Europe?  It  is  better  to  suffer  a  private 
mischief  than  a  public  inconvenience ;  and  nothing  is  so  mischievous  and  in- 
convenient as  to  imply  a  general  authority  from  a  few  specific  instances.  Ken 
constat,  but  in  those  instances  in  which  die  defendant  recognized  the  dealingt 
Womack  had  a  particular  authority. 

Best,  C.  J.  There  is  abundant  evidence  to  go  to  the  jury.  I  agree  thai 
one  transaction  is  not  enough  to  raise  the  presumption  of  general  authority,  but 
several  instances  are,  I  think,  sufficient  This  case  cannot  be  distinguished 
from  the  cases  of  master  and  servant,  unless  the  jury  should  be  satisfied  that 
fVomacVs  authority  was  terminated  at  the  end  of  each  transaction.  One  of 
two  innocent  persons  must  suffer  for  the  fraud  of  a  third.  The  defendant 
should  have  notified  that  his  authority  only  applied  to  the  particular  transac- 
tion ;  and  if  he  held  out  the  party  as  his  agent,  and  the  seller  trusted  him  upon 
that,  the  defendant  is  the  one  of  the  two  innocent  persons  who  ought  to  suffer. 

From  the  evidence  on  the  part  of  the  defendant,  it  appeared  that  he  gave 
Womack  written  instructions,  by  letters,  as  to  what  he  was  to  buy  for  him. 

Wilde,  Seijt.,  replied.  The  question  is  not,  what  were  the  private  instruc- 
tions of  the  defendant  to  Womack,  but  how  he  sanctioned  Tfomack  in  con- 
nection with  the  London  houses.  *The  London  houses  would  not,  by  r^^i 
the  course  of  business,  see  the  letters.  They  have  no  means  of  know-  '- 
ing  whether  a  man  is  a  general  or  particular  agent,  except  by  the  way  in  which 
tlie  principal  acts.  The  defendant  ought  to  have  said.  Do  not  trust  Womack 
ffenerally  for  me,  but  always  ask  him  for  his  letters.  Evidence  can  never  ^o 
higher  than  this.  Here  is  payment  to  several  houses  as  well  as  the  plaintiUs 
for  goods  received  through  fFomack^s  orders.  Whitehead  v.  7\tcJteit,  in  15 
East,  p.  400,  decides,  that  private  instructions  cannot  limit  a  general  authority. 

Best,  G.  J.  Upon  principle,  if  a  man  holds  another  out  to  the  world  as  his 
general  agent,  he  is  responsible  for  his  acts ;  and  it  is  important  that  it  should 
be  so,  because,  otherwise,  a  man  might  accredit  another,  and,  after  he  had 
cheated  many  to  their  ruin,  turn  round  and  say.  Though  this  man  appeared  as 
my  agent,  yet  he  had  no  authority  from  me.'  You  must  be  satisfied,  not  onlj 
that  the  goods  were  ordered  for  the  defendant,  but  that  the  authority  of  the 
{lariy  ordering  them  was  so  far  recognized  as  to  render  the  defendant  lespoDU* 
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Ue.  It  18  admitted,  that,  in  the  cases  of  policies  and  hilhi  of  exchange,  agencj 
is  proved  by  several  instances.  This  feature  in  the  law  of  agency  is  not  con- 
fined to  those  cases,  but  applies  equally  and  similarly  to  the  ordering  of  goods. 

Verdict  for  the  plain^Ss. 

WUde,  Serjt.,  and  F.  Pollock,  for  the  plaintiffs. 

Vaughanf  Serjt.,  and  Parke,  for  the  defendant. 

[Attonies— 1^19  ^  Co.,  and  Eyre  4r  C.] 


•645]  •KERRISON  v.  COATSWORTH. 

In  IB  action  for  an  injary  done  to  a  stage-coach  by  a  cart,  the  coachman  is  not  a  compo* 

tent  witness  for  the  plaintiff,  without  a  release. 

Tax  plaintifi'  was  the  proprietor  of  a  stage-coach,  and  brought  this  action  t9 
recover  damages  for  an  injury  done  to  his  coach  by  the  negligent  driving  of 
defendant's  carter. 

The  man  who  drove  the  coach  was  called  as  a  witness  for  the  plaintiff. 

Fell,  Serjt.,  submitted  that  he  must  be  released,  on  the  authority  of  Morish 
f.  Foot,  5  Moore,  608.t 

Bkst,  C.  J.  My  own  opinion  would  have  been  the  other  way ;  but  as  the 
Court  of  Common  Pleas  have  so  decided,  I  am  bound  by  their  authority. 

BoU  mentioned  that  Mr.  Justice  Bayley,  all  through  the  Circuit,  ruled  in  a 
contrary  manner. 

Best,  C.  J.  The  Court  of  Common  Pleas  having  decided  the  question,  the 
opinion  of  a  Judge  at  Nisi  PriuB,  however  respectable,  cannot  justify  me  in 
ruling  in  opposition  to  that  decision. 

Wide,  Seijt.,  as  amicus  curite,  mentioned,  that  the  Court  of  King's  Bench 
had  lately  recognized  the  case  of  Morish  v.  Ibot» 

Verdict  for  the  plaintiff. 
*6461       *Vaughan,  Seijt.,  and  HoU,  for  the  plaintiff. 
1       Peil^  Serjt.,  for  the  defendant. 

[Attomies — May,  Sen.,  and  Willey.'\ 

t  The  ease  of  Moruk  ▼.  Foot  was  an  action  for  negligently  driving  a  mail-coach  s^inst 
■  horae,  which  was  drawins  the  plsintiff^s  wagon,  oy  which  it  was  killed ;  and  it  was 
tbere  held,  that  the  plaintiff's  waioner  was  not  a  competent  witness  to  prove  that  the 
accident  was  caused  by  the  fault  of  the  mail-coachman,  without  a  release  from  the  plsin- 
liff;  because,  if  the  accident  was  caused  by  his  own  fault,  the  plaintiff  might  bring  an 
iction  against  him. 
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et  al.,  AflsigneeB  of  HORNE,  a  Baidmipti  v.  KING. 


The  dfeckmttomof  a  bankrupt  to  a  party  with  whom  he  ia  dealing,  respecting  hia  tnu> 
actions  in  trade,  are  not  e^idenoo  to  prove  the  trading  of  anch  bankrotpt, 

AssuxpsiT,  for  wages  due  to  the  bankrupt,  as  master  of  an  East  India  ship. 

Proof  having  been  given  of  several  sales  io  Ibme,  of  goods  to  be  exported— 
WUde^  Seijt.,  in  answer  to  a  question  from  Best,  C.  J.,  stated,  that  he  relied 
upon  such  proof  as  establishing  a  trading. 

Bbst,  C.  J.,  intimated,  that  there  must  be  evidence  given  of  some  act  of 
selling. 

A  witness  was  then  called,  who  stated  that  he  had  had  conversations  with 
Home  before  his  bankruptcy. 

fVilde^  Seijt,  put  this  question — ^  What  did  you  learn  from  him  in  those 
conversations  respecting  his  transactions  ia  trade?" 

Pellj  Serjt.,  objected.  This  is  not  a  legitimate  question,  on  the  broad  pnn- 
ciple,  that  a  bankrupt  is  not  a  competent  witness  to  prove  any  fact  which  it 
necessary  to  support  his  commission.  The  declarations  inquired  after  might 
be  made  in  contemplation  of  bankruptcy. 

THndalf  on  the  same  side.     The  admissions  of  a  bankrupt  are  reeeived  ex 
ntcetntaie^  and  only  in  equivocal  ^cases,  as,  for  instance,  to  make  out^  r^^ 
when  he  was  going  in  a  coach,  with  what  intent  he  was  going.     But  ^ 
that  which  is  now  sought  to  be  done,  is  beyond  all  rule. 

Wilde,  Serjt.,  e&ntra.  The  declarations  of  a  bankrupt  are  evidence  to  prove 
the  petitioning  creditor's  debt.  Declarations  of  motives  are  receivable,  whe- 
ther the  acts  are  equivocal  or  not.  If  the  admission  of  the  bankrupt  is  re- 
ceivable to  prove  the  debt,  why  not  to  prove  the  trading  ?  The  admission  I 
seek  to  give  in  evidence  is  not  made  by  the  man  after  he  has  done  trading,  but 
at  the  time  of  his  dealing,  and  to  tlie  party  with  whom  he  is  doing  business. 

Pell^  Serjt.'^'The  ground  on  which  the  acknowledgment  of  a  bankrupt  is 
evidence  of  what  is  due  to  the  petitioning  creditor  is,  that,  at  the  time  he  makes 
it,  he  is  charging  himself  with  a  debt. 

Bbst,  C.  J.— «I  think  it  is  a  general  rule,  that  nothing  which  a  bankrupt  says 
can  be  given  in  evidence  to  support  his  commission.  But  there  are  exceptions 
to  this  rule;  and/ one  is,  when  the  declaration  accompanies  an  act,  because 
there  is  no  other  mode  of  explaining  the  act.  Another  exception  is,  where  he 
makes  admissions  to  decrease  his  estate.  All  that  relates  to  the  bankruptcy 
should  be  proved  by  other  witnesses.  Verdict  for  the  defendant 

Wilde,  Serjt,  and  Chitty,  for  the  plaintiffs. 

Pell,  Seijt.,  and  Tindai,  for  the  defendant. 

[Attomies — Pretmtm  4*  H*^  and  Sweei  ^  Co.] 
See  the  caee  of  Parker  v.  Barktr,  3  Moore,  SSfi. 


♦NORTON  V,  HEBRON.  pWS 

If  a  man  describe  himself,  in  the  beginning  of  an  agreement  to  grant  a  leaae,  aa  roakinf  it 
on  behalf  of  another,  but  in  the  subsequent  part  of  it  say  that  he  will  execute  the  lease, 
he  is  personally  liable. 

This  was  an  action  to  recover  damages  for  the  breach  of  an  agreement  in  thf 
following  terms : 
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'^MeoMxandum  of  an  agteement  made  this  Itth.dav  ofJlprSt  1824,  between 
George  Etrroru  on  the  behalf  of  Edward  Barranj  of  the  one  part,  and  James- 
NwUm  of  the  other  part*  to  wit,  first*  ^e  said  George  Herran  doth  hereby 
4gree  to  execute  unto  the  said  Jamee  Morion  a  lease  of  all  that  messuage,  ^., 
situate,  &c.,  late  in  the  possession  of  McholUi  to  hold,  from  Sie  12th 

of  May,  being  the  half-quarter  between  Lady-dajf  and  Midsummer  now  next 
snsaiiig,  for  seven,  fourteen*  or  twen^-one  yeans,  at  and  under  the  annual  rent 
of  130/.,"  &c. 

•  A  tenant,  who  was  in  posseseion,  refused  to  quit,  and  the  plaintiff  could  not 
obtain  his  lease. 

Pflfl,  Serjt,  on  behalf  of  the  plaintiff,  contended  that  the  defendant  had  ren- 
dered himself  personally  liable,  though  he  had  described  himself  at  the  begin- 
mg  of  the  agreement  as  making  it  on  the  behalf  of  another.  He  cited  the  canes 
dAjfleton  ¥.  Binks^  5  East,  148,  and  Burrell  v.  Jonea,  3  B.  &  A.  47. 

Vaughofu  Seijt,,  for  the  defendant,  contended,  that  Appleion  v.  Bwks  did 
not  apply,  inasmuch  as  that  was  an  action  of  covenant,  and  not,  like  the  pre* 
sent,  merely  assumpsit.  The  terms,  heirs,  exeeutore,  and  administrators,  used 
in  that  case,  show  an  intention  to  bind  the  heirs,  &c.,  though  the  party  is  de- 
scribed as  only  agent.  But,  in  the  present  case,  all  that  the  party  says  is, — I, 
as  agent  for  Barron,  agsee  that  Barron  shall  grant  a  lease.  The  defendant  has 
^6401  °^  interest  in  the  subject-matter  of  the  ^agreement  It  appears  from  the 
-I  second  case  cited,  that  the  parties  intended  to  be  bound  personally,  and 
that  the  word  solicitors  was  mere  description.  It  was  evidendy  their  intention 
to  pay  the  money  there  sought  to  be  recovered ;  but  it  could  not  be  the  inten- 
tion of  the  defendant  in  this  case  to  make  himself  personally  liable.  The  rule 
oiretpondeat  superior  applies  wherever  there  is  a  known  principal. 

Best,  C.  J.  It  is  said,  that  as  the  defendant  entered  into  the  contract  on 
behalf  of  Barron,  therefore  the  action  should  be  brought  against  Barron, 
The  case  of  the  deed  is  stronger  than  this :  but  the  last  case  cited  was  that 
of  a  simple  contract.  In  that  it  was  held  that  the  word  solicitors  was  mere 
description,  and  I  cannot  distinguish  between  that  case  and  the  present ;  and 
I  am  of  opinion  that  the  agreement  is  binding  on  the  defendant.  The  cases 
of  brokers  are  different,  because,  there,  the  fact  of  agency  is  known  to  every 
oae ;  but,  in  this  case,  the  man,  aHer  describing  himself  as  agent,  goes  on  to 
contract  in  his  own  name. 

Verdict  for  the  plaintiff, 

Pdl,  and  Wilde,  Seijts.,  and  F.Keily,  for  the  plaintiff. 

Vaughan,  Serjt.,  for  the  defendant 

[Attomie8-^7\  Bennett,  and  Cottingwaod.] 


ROWLAND  V.  ASHBY  et  al. 

Evidence  may  be  i^iven  by  parol  of  material  facts  which  transpired  at  an  examination 
before  Commissioners  of  Bankrupt,  but  which  were  not  taken  down  in  writing. 

AssuvPBiT  for  goods  sold. 
*6501  ^^  became  necessary,  in  the  course  of  the  defence,  to  *prove  a  partner* 
-*  ship  between  the  plaintiff  and  his  son,  who  had  been  a  bankrupt ;  and 
to  do  this,  Wilde,  Scijt,  asked  the  attorney  who  produced  the  written  exami- 
nation of  the  father  under  the  commission,  whether  the  father  had  not;  at  such 
examination,  admitted  the  partnership? 
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Faughan^  Serjt.,  objected.  They  are  concluded  by  the  written  exammation, 
and  cannot  be  allowed  to  ^ive  parol  evidence  of  any  thing  in  addition  to  it 
This  case  is  analogous  to  those  which  occur  under  the  statutes  of  Philip  and 
Mary  in  cases  of  felony  ;  and,  under  those  statutes,  it  would  not  be  permitted 
to  add  any  fact  not  taken  down  by  the  magistrate. 

Bbst,  U.  J.  I  shall  presume,  in  the  first  instance,  that  every  thing  that  was 
material  was  taken  down ;  but  if  evidence  is  ofiered  to  me  of  the  contrary,  I 
think  I  must  receive  it. 

Wilde^  Seijt.,  mentioned  the  case  of  one  Peacoekt  who  was  tried  for  murder 
at  Kingston^  in  which  Rooke^  J.,  {Garrow^  B.,  being  defendant's  Coaiuel,) 
admitted  parol  evidence  of  somethmg  which  passed  before  the  Coroner,  but 
which  he  nad  not  taken  down. 

Best,  C.J.  I  think  it  is  proper  evidence  to  go  to  the  jury.  It  Ib  matter 
of  strong  observation  to  them  that  it  is  not  likely  any  thing  important  did  pass, 
or  else  it  would  have  been  taken  down.  I  do  not  see  how  I  can  get  over 
receiving  the  evidence. 

Faughan^  Seijt.,  and  RiehardB^  for  the  plaintiff. 

Wilae^  Seijt.,  and  Chitty^  for  the  defendants. 

[Attomies — W.  Jone$t  and  AqsAeyii.] 
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•OXFORD  SPRING  CIRCUIT. 

1825. 


BEFORE  MR.  BARON  GARROW,  AND  MR  JUSTICE  LITTLEDALB. 


OXFORD  ASSIZES. 
{CivU  Side.) 

BEFORE  MR  JUSTICE  LITTLEBALE. 


BROWN  V.  TANNER. 

AMMumpait  lies  for  revoking  a  ■abmiMion  to  arbitration,  not  under  seal,  before  award 
made,  although  it  contains  no  express  agreement  not  to  revolie,  but  only  tbe  words 
"  asreeB  to  stand  to,  abide,  perform,"  &€.,  the  award:  and,  in  such  case,  the  plaintiff 
may  declare  that  the  defendant  agreed  to  stand  to,  dtc,  and  that  A«  would  not  revohtg 
ana  lay  a^*  >  breach,  that  the  defendant  hindered  the  umpire  from  making  his  award,  by 
Twokine  ;  with  such  counts,  the  plaintiff  may  join  counts  on  the  award,  and  the  Judge, 
at  tbe  trial*  will  not  put  the  plaintiff  to  elect  which  set  of  counts  he  will  go  upon :  and 
if,  in  givipS  damages  on  the  counts  for  revoking  the  submission  before  award  made,  the 
iary  include  the  expenses  of  the  award,  the  Court  above  will  not  grant  a  new  trial,  as 
saeh  a  miatake  ougnt  to  have  been  mentioned  at  JVut  Print, 


_  The  first  count  of  the  declaration  stated,  that  there  had  been  an 

action  commenced  by  the  defendant  against  the  plaintiff  on  the  warranty  of  a 
boise,  and  that,  on  the  6th  oi  ApriU  1824,  an  agreement  was  entered  into  by 
the  partiefl,  who  agreed  with  each  other,  that  each  of  them  would  **  well  and 
truly  stand  to,  obey,  abide,  observe,  perform,  fulfil,  and  keep  the  award,  order, 
arbitrament,"  ^c,  of  John  Richmond  and  Joseph  Loueley,  so  that  they  made 
their  award  before  the  26th  of  ^pril,  in  the  year  aforesaid ;  and  in  case  they 
did  not,  that  the  parties  would  **weli  and  truly  stand  to,  obey,  abide,  observe, 
perfbnn*  fulfil,  and  keep  the  award,"  ^c,  of  T^honuu  Pocoek^  so  that  he  made 
hifl  a^vrard  before  the  10th  of  May:  and  that,  in  consideration  thereof,  and  that 
-  the  plaintiff  had  ^undertaken  to  perform,  d^c,  the  said  agreement,  the 
*^^j  defendant  undertook,  dice.,  to  perform,  dec,  *<and  that  he,  the  said  de» 
fendant,  would  not  revoke  ihe  said  submission,"  or  the  authority'  of  the  said 

Yen.  XII.- 
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arbitraiora  and  umpire,  or  prevent  them,  or  any  of  them,  from  making  an  award. 
It  was  averred,  that  the  time  had  elapsed  without  the  arbitrators  making  any 
award,  and  that  the  umpire  was  ready  to  do  so,  yet,  the  defendant,  not  regarding, 
&c.,  before  the  time  for  the  umpire  to  make  his  award  had  expired,  to  wit,  on 
the  26th  of  ^pril,  revoked  his  said  submission,  hindered  and  prevented  the 
arbitrators  from  making  their  award,  and  the  umpire  from  making  his  umpirage, 
by  means  of  which  the  plaintiff*  had  lost,  &c. 

The  second  count  was  nearly  similar,  and  stated  tlie  contract  in  the  same 
way  as  the  first  count;  but  the  breach  was  laid  to  be,  that  the  defendant 
'*  wrongfully  revoked  his  submission,**  so  as  to  prevent  the  arbitrators  and 
umpire  from  makiiig  an  award. 

The  third  and  fourth  counts  were  on  the  award,  and  there  were  also  the 
common  money  counts.     Plea — General  issue. 

The  plaintiff's  Counsel  opened  a  case  upon  the  award,  but  stated,  that  if  the 
defendant  set  up  as  a  defence  to  that,  that  he  had  revoked  his  submission,  such 
defence  would  establish  a  case  for  the  plaintiff  on  the  first  and  second  counts. 

The  defendant's  Counsel  insisted,  that  the  learned  Judge  ought  to  put  the 
plaintiff's  Counsel  to  elect  which  set  of  counts  he  would  go  upon,  as  they 
were  incompatible  claims,  and  he  therefore  ought  to  go  on  the  award  as  a  good 
award;  or  if  he  said  the  submission  was  wrongfully  revoked,  if  that  was 
actionable,  he  might  go  on  those  counts,  abandoning  the  others. 

LrrrLBDALE,  J.     If  tlie  counts  cannot  be  joined,  you  might  have  demurred: 
but  as  the  record  is  here,  the  *plaintiff  may  go  on  aU  his  counts,  and  if,  v^am 
at  the  end  of  the  cause,  I  think  a  case  is  made  out  on  any  one  count,  '- 
on  that  count,  whichever  it  is,  I  must  direct  a  verdict  for  the  plaintiff. 

The  agreement  of  submission,  dated  ^pril  6, 1824,  was  then  put  in.  It  was 
not  under  seij,  and  was  a  submission  to  *' stand  to,  obey,  abide,  observe,  pe^ 
form,  fulfil,  and  keep,"  the  award  of  the  arbitrators  and  umpire  before  men- 
tioned, but  it  contained  no  express  agreement  that  the  parties  would  not  revoke 
the  submission,  nor  that  they  would  not  hinder  the  arbitrators  or  umpire  from 
making  their  award. 

The  award,  dated  on  the  6th  of  May,  was  also  put  in,  by  which  the  umpire 
awarded  the  defendant  to  pay  to  the  plaintiff  19/.  18*.,  including  the  costs  of 
the  reference  and  of  the  award. 

For  the  defence,  a  deed  executed  by  the  defendant  was  put  in ;  it  was  dated 
Jtpril  26th,  and  by  it  the  defendant  revoked  the  authority  of  the  umpire;  and 
a  witness  proved  diat  this  deed  was  read  over  to  the  umpire  on  that  day. 

LiTTLBDALB,  J.,  rulcd,  that,  upon  this  evidence,  the  plaintiff  was  entitled  to 
a  verdict  on  the  first  and  second  counts,  on  the  authority  of  Vynior*a  case, 
8  Co.  82  a.,  and  that  the  proper  measure  of  damages,  for  such  injurious  revoca- 
tion, was  the  sum  the  plaintiff  would  have  received  if  the  defendant  had  not  so 
revoked. 

Verdict  for  the  plaintiff— Damages  19L  I8i. 

Taunton,  and  Chilian,  for  the  plaintiff. 

Curwood,  and  Carrington,  for  the  defendant. 

[Attornies — Hollitr,  and  Shun^ 
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•COURT  OF  EXCHEQUER. 
BEFORE  ALEXANDEK,  C.  B^  GRAHAM,  GARROW,  AND  HULLOGK,  B8. 

In  Banc. 

Carrington  moved  for  a  rale  nisu  for  a  new  trial :  Ist,  because  the  Judge 
oi^ht  to  have  put  the  plaintiff*  to  elect  which  set  of  counts  he  would  go  upon, 
the  two  sets  of  counts  being  for  incompatible  claims.  If  it  had  appeared  in 
the  record  that  it  was  the  same  submission  that  the  defendant  was  charged  with 
leroking  in  one  set  of  counts,  while  in  the  others  he  was  sued  for  not  obeying 
a  g^ood  award  made  upon  it,  that  would  have  been  a  good  ground  of  demurrer; 
and  the  learned  Judge  ought  not  to  allow  a  party,  at  &e  trial,  to  go  upon  claims 
>o  contradictory  that  he  could  not  state  them  in  his  declaration.  The  present 
declaration  could  not  be  successfully  demurred  to,  because,  non  eonstatf  but 
there  were  two  submissions,  one  followed  by  an  award,  and  the  other  revoked 
before  award  made.  The  practice  at  the  trial  is  assimilated*  to  the  rules  of 
pleading;  what  is  a  departure  in  pleading  is  a  variance  at  the  trial,,  and 
the  like. 

HuLLocK,  B.  You  had  better  proceed  to  your  next  point.  In  declarationsi 
it  often  happens  that  the  claims  in  different  counts  are  incompatible..  You 
declare  on  a  bill,  and  if  that  fails,  you  may  resort  to  a  count  for  goods-  sold, 
which  were  the  consideration  of  it ;  these  are  incompatible,  for  if  the  bill  is 
good,  you  can  have  no  claim  for  the  goods. 

Carrington*  A  second  point  is,  that,  as  the  submission  was  not  under  seal, 
and  as  there  was  no  express  agreement  not  to  revoke,  the  recal  of  the  authority 
of  the  umpire  was  not  a  ground  of  an  action.  3d.  That  the  declaration  was  not 
supported  by  the  evidence,  the  declaration  stating  an  agreement  to  submit  and 
*6551  ^^^  ^^  *revoke.  Now  there  was  no  evidence  of  the  latter  part  of  it^and 
^  on  that  part  the  breach  was  assigned.  And,  4th,  That  the  learned 
Judge  directed  the  verdict  for  too  large  a  sum,  as  the  19/.  18s.  included  the 
stamp  on  which  the  award  was  written.  Now,  as  the  award  was  after  a 
revocation,  the  defendant  could  not,  at  any  rate,  be  charged  with  that 

The  Court  granted  a  rule  niai. 

The  learned  Judge's  report  having  been  read,  their  Lordships  held,  that 
the  error  in  amount  of  the  damages  ought  to  have  been  mentioned  to  the  Judge 
at  the  trial ;  and  it  ought  not  to  be  made  the  ground  of  the  great  expense  of  a 
new  trial,  that  the  verdict  was  taken,  by  mistake,  for  30s.  or  40s.  too  much. 

Taunton  and  Chilton  showed  cause  on  the  other  points.  Every  submis- 
sion to  award  contains  an  implied  promise  not  to  revoke,  which  the  party 
breaks  by  revoking  such  submission.  If  a  party  agrees  to  stand  to  an  awurd, 
and  putB  it  out  of  his  own  power  to  do  so,  he  is  as  much  guilty  of  a  breach  of 
the  agreement  as  if  he  lets  the  award  be  made  and  then  disobeys  it.  It  has 
been  long  settled,  that  if  a  party  agrees  to  do  a  thing,  and  by  his  own  act 
makes  it  impoMible,  he  thereby  bresJu  his  agreement. 

Alixandbr,  G.  B.  I  will  put  this  case  :  Suppose  a  man  revoke  his  sub- 
mission for  due  cause,  as  that  he  finds  out  that  the  arbitrator  had  secret 
meetiitts  with  the  opposite  party,  would  he  then  be  liable  on  the  implied  as- 
namnt? 

Taunton.  I  apprehend  he  would,  but  that  would  go  in  mitigation  of 
damages. 

Albxandbr,  G.  B.  It  can  hardly  be  law,  that  if  a  man  finds  out,  just  in 
'6561  ^^^  ^^  ^^^^  himself,  that  he  has  'trusted  people,  who  are  grossly  mis- 
J  conducting  themselves,  that  he  is  obliged  to  pay  them  damages  and 
costs,  because  he  deprives  them  of  an  authoriQr  that  they  are  abusing. 
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Carringtofif  in  support  of  the  rule — There  is  no  case  of  an  action  for  re- 
voking a  submission  which  was  not  under  seal,  and  in  no  case  is  this  implied 
aasumpsit  ever  mentioned.    In  Vynior^t  case,  8  Co.  82  a.,  it  is  laid  down, 
that  a  submission  is  in  its  nature  revocable,  though  it  is  made  irrevocable  by 
its  terms ;  if  it  is  by  obligation,  the  penalty  becomes  single ;  but  if  it  is  without 
obligation,  the  party  **  shall  lose  nothing,  for  ex  nuda  submiuione  non  oritw 
actio  ;*'  and  for  this  the  Year  Book,  5  Edw.  4,  3  6,  is  cited,  which  goes  to 
exactly  the  same  effect  as  does  Bro.  Abr.  tit.  Arbitrament,  pi.  35  :  and  in  the 
judgment  of  Gibbe,  C. «/.,  in  the  case  of  Lee  v.  Josephy  5  Taunt  452,  that  doc- 
trine is  also  recognised.     In  the  case  put  by  my  Lord  Chief  Baron  of  cheating 
arbitrators,  it  is  absurd  to  contend  that  a  party  would  be  liable  to  an  action  of 
aasumpnt ;  and  I  submit  that  a  submisBion,  not  under  seal,  is  in  law  an  an- 
^ority,  and,  like  every  other  audiority,  it  is  lawfully  revocable,  and  that,  for 
revoking  it  per  se,  no  action  lies  ;  but  that  if  a  party,  by  an  injurious  revoea- 
tion,  causes  damage  to  the  opposite  party,  he  is  liable,  in  a  special  action  on 
the  case,  for  the  exercising  of  a  lawful  power  to  the  injury  of  another,  on  the 
principle  of  the  rule  tic  utere  tuo,  Ac,  there  being  many  cases  where  a  party 
is  liable  to  an  action  on  the  case  for  doing  a  thing  in  itself  lawful,  but  which 
works  injury  to  another,  as  in  cases  of  nuisance,  and  the  like.     The  other 
point  is,  that  the  evidence  does  not  support  the  declaration.     The  first  and 
second  counts  state  an  agreement  to  stand  to,  Slc.,  and  not  to  revoke,  and  the 
breach  is  assigned  on  the  latter  part.     Now,  the  agreement  in  evidence  did  not 
contain  any  stipulation  not  to  revoke,  and  was  therefore  materially  differeot 
from  the  agreement  stated  in  the  declaration.     It  has  been  said,  that  if  a  party 
agrees  to  stand  to  an  award,  *and  by  his  own  act  prevents  any  from  r-^^^ 
being  made,  he  breaks  his  agreement     But,  then,  the  plaintiff  should  ^ 
have  declared  on  it  as  an  agreement  '«to  stand  to  the  award,"  and  have  laid  it 
as  a  breach,  that  the  defendant  did  not  **  stand  to  the  award :"  and  if,  at  the 
trial,  the  plaintiff  had  given  such  facts  in  evidence,  as,  in  the  opinion  of  the 
learned  Judge,  would  support  that  breach,  he  would  be  entided  to  a  verdict 

Alexander,  G.  B.     We  shall  consider  of  this  case. 

The  Court  now  gave  judgment  on  the  application  for  a  new  trial. 

Alexander,  C.  B.  This  was  an  action  against  the  defendant  upon  an 
award.  The  parties  agreed  to  refer  to  two  arbitrators,  so  that  they  made  their 
award  by  a  certain  day,  and  if  they  did  not  make  any  award  in  time,  it  was 
then  to  go  to  an  umpire.  Before  die  umpire  had  made  his  award,  which  he 
did  on  the  5th  of  May,  the  defendant,  by  a  deed,  dated  on  the  26th  of  *9pril^ 
revoked  the  authority  of  the  umpire.  This  action  was  brought  for  the  defend- 
ant's not  standing  to,  and  abiding  by,  the  award  of  the  umpire,  and  we  think 
the  verdict  should  not  be  set  aside.  We  think  the  action  maintainable  in  its 
present  form.  In  Vynior^a  case,  we  find  that  a  submission  is  countermands- 
ble,  but  that,  on  a  countermand  of  it,  the  obligee  shall  take  the  benefit  of  the 
bond,  because  the  other  party  does  not  "stand  to,  and  abide"  by,  the  award; 
and  if  one  prevents  an  award,  he  thereby  breaks  his  agreement  to  *<  stand  to, 
and  abide  by,  the  award."  In  the  very  recent  case  of  Warburton  v.  Storf, 
Lord  Chief  Justice  Abbott  went  upon  that  doctrine.  If  a  man  makes  a  condi- 
tion impossible,  he  thereby  makes  himself  liable  to  the  penalties  of  a  non•pe^ 
formance  of  it  In  this  agreement  of  reference,  we  find  the  words  **  stand  to, 
abide,  and  ^perform,"  and  we  therefore  think  the  rule  should  be  dis-  r^^^ 
charged.  L 

Carrington.  The  Court  intimated,  at  the  time  of  the  argument,  that  there 
might  be  some  ground  for  reducing  the  damages,  because  die  expenses  of  the 
award  were  included. 

Alexander,  C.  B.  Th&t  point  has  been  considered,  and  we  think  the  re^ 
diet  ought  to  stand. 

Rule  dischaiged* 
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WORCESTER  ASSIZES. 

(Croum  Side.) 

BEFORE  MR.  BARON  6ARR0W. 


REX  V.  CHARLES    CRUMP. 

If  a  penoo  stealing  other  property,  take  a  horse,  not  with  intent  to  steal  it,  bat  only  to 
set  off  more  coDTeniently  with  the  other  property,  such  taking  of  the  horse  is  not  a 
lelony. 

This  prisoner  was  indicted  for  stealing  a  horse,  three  bridles,  two  saddles, 
and  a  bag,  the  property  of  Henry  Bateman. 

It  appeared  that  he  got  into  the  prosecutor's  stable,  and  took  away  the  horse 
and  the  other  property  all  together ;  but  that,  when  he  had  got  to  some  dish 
tance,  he  turned  the  horse  loose,  and  proceeded  on  foot  to  Tewkesbury^  where 
he  was  stopped  attempting  to  sell  the  saddles. 

Garbow,  B.,  left  it  to  the  jury  to  say,  wheAer  the  prisoner  had  any  inten- 
tion of  stealing  the  horse  ;  tor  that,  if  he  intended  to  steal  the  other  articles, 
aad  only  used  the  horse  as  a  mode  of  carrying  off  the  other  plunder  more 
^  iSdl   *<^n^®^^^°^y»  ^^^9  ^  ^  were,  borrowed  the  horse  for  that  purpose,  he 
J  would  not  be,  in  point  of  law,  guilty  of  stealing  the  horse. 

VeidictH— Not  guilty  of  stealing  the  horse — =6uilty  of  stealing 
the  rest  of  the  property. 


WORCESTER  CITY  ASSIZES. 

{CivU  Side.) 

BEFORE  MR  JUSTICE  LITTLEDALE. 


R.  BINT  V.  LAVENDER. 
T.  BINT  V.  Same. 
W.  PITTS  V.  Same. 

Semiie^  that  a  jailor  hrhiging  a  prisoner  oat  of  his  comity,  io  be  present  at  the  trial  of  an 
information  on  the  game  laws,  in  which  be  is  defendant,  without  having  a  kabetu  corpus 
or  Judge's  order  for  that  purposei  is  liable  to  an  action  for  false  impnsonment,  at  the 
svit  of  such  prisoner. 

SsB  anitf  p.  439. 

These  were  three  actions,  for  false  imprisonment,  against  the  Keeper  of 
fForeetter  County  Jail,  for  imprisoning  the  plaintiffs  in  the  city  of  Woreentet^ 

20 
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through  which  he  brought  them  in  custody,  to  be  present  at  the  trial  of  the 
informations  in  the  case  of  Davits  v.  Bint  and  Others,  the  defendant  not  ha?- 
ing  a  writ  of  habeas  corpus  or  a  Judge's  order  for  that  purpose.  Plea — Gene- 
ral issue. 

A  verdict  by  consent  was  taken  in  each  case  for  the  plaintifil 
with  nominal  damages  and  full  costs. 
Curufoodf  and  Carrington^  for  the  plaintiffs. 
JerviSt  Taunton^  and  Russel^  for  the  defendant. 

[Attomies— Gotc^/oncf,  and  Robeson.'] 


♦HEREFORD  ASSIZES.  [''680 

{Croum  Side.) 
BEFORE  MR  JUSTICE  LirfLEDALE. 


REX  V.  HOBBY. 

Practice.— The  notice  of  a  defendant's  intention  to  try  a  traverse  is  not  a  condition  pre- 
cedent to  its  being  tried,  and  the  prosecutor,  if  he  appears,  aids  all  defects  in  it ;  ana  ba 
is  not  allowed  to  appear  for  the  parpose  of  objecting  to  the  notice. 

Perjury. 

The  defendant  had  traversed  the  indiQtment  to  the  present  assizes. 

Cross f  for  the  prosecution,  objected,  that  the  defendant  had  given  no  sufficient 
notice  of  his  intention  of  trying  his  traverse. 

Ludlow^  and  Maule^  contra^  aigued,  that  the  prosecutor  appearing  by  his 
Counsel,  aided  all  defects  that  there  might  be  in  the  notice,  for  that  there  was 
no  law  requiring  any  notice,  but  it  was  a  mere  regulation  of  practice,  becaiise 
the  case  should  not  be  taken  behind  the  prosecutor's  back  and  by  surprise 
upon  him. 

Cross.  In  parish  appeals,  nothing  is  more  common  than  for  Counsel  to 
attend,  merely  to  object  to  the  notice,  and  if  it  was  not  so  in  this  case,  the 
defendant  would  take  an  acquittal,  because  no  one  appeared  to  object  to  the 
notice  being  insufficient. 

LiTTLEDALE,  J.,  (having  conferred  with  Garrow,  B.)  This  notice  is  not  a 
condition  precedent  to  the  party  being  tried,  and  if  any  one  appears  for  the  pro- 
secution, diat  aids  all  defects  in  the  notice.  The  notice  is  merely  to  apprise 
the  prosecutor  that  the  defendant  intends  to  enter  the  ^traverse  for  trial.  r«gg^ 
And  if  the  defendant  gave  no  notice  at  all,  and  the  prosecutor  expecting 
the  case  to  come  on  appeared,  the  defendant  might  still  take  his  trial ;  and  the 
prosecutor  in  this  case  must  either  appear  or  not,  and  if  he  appears  for  one 
purpose,  he  must  appear  for  all. 

The  trial  then  proceeded,  and  the  defendant  was 

AtHjaitted. 

Cross,  for  the  prosecutor. 

Ludlow,  and  Maute,  for  the  defendant. 

QAttornies — Pateshali,  and  Spencer.'] 


661] 


1  Gabbington  &  Payne.        375 

GLOUCESTER  ASSIZES. 

(Crown-  Side.) 
BEFORE  MR.  JUSTICE  LITTLEDALE. 


REX  V.  CODRINGTON. 

If  one  professes  to  sell  an  interest  in  property,  and  receiyes  the  pnrchase  mo'ney,  the  veo* 
dee  takinff  the  usaal  covenant  for  title,  and  it  turns  out  that  the  vendor  has  in  fact  pre- 
viously sold  his  interest  in  the  property  to  a  third  person.  This  is  not  sufficient  to  sup- 
port an  indictment  for  obtaining  money  by  false  pretences. 

Indictmbnt  for  obtaining  money  by  false  pretences.  The  indictment  (which 
was  extremely  long)  charged  that  the  defendant  obtaine'H  the  sum  of  29/.  3«., 
by  falsely  pretending  to  a  person  named  Varlow,  that  he  was  entitled  to  a 
reversionary  interest  in  one-seventh  share  of  a  sum  of  money  left  by  his  grand- 
^goi  father*  whose  name  was  Widus;  "^whereas  in  feet  he  was  not  entided 
-I  to  any  interest  in  any  share,  ^.,  negativing  the  pretences*  Plea— 
Not  guilty. 

It  was  opened,  that  the  defendant  pretended  that  he  was  entitled  to  the  rever- 
sionary interest  mentioned  in  the  indictment,  and  thereby  induced  Varlow,  the 
prosecutor,  to  purchase  it  on  the  22d  December,  1824,  at  the  price  of  20/.  St., 
the  defendant  having  in  fact  sold  all  his  interest  in  it  to  a  person  named  Piekf 
on  the  18th  of  September,  1824. 

To  prove  the  pretence,  a  deed  dated  December  22,  1824,  assigning  the 
defendant's  interest  in  his  one-seventh  share  of  the  money  to  Varlow,  was  put 
in,  and  in  thia  deed  there  waa  the  usual  covenant  for  title, 

Ludlow  objeated,  that  this  deed  was  no  evidence  of  any  false  pretence,  for 
if  it  was,  every  breach  of  every  covenant  would  be  indictable. 

LnTLEDALS,  J.  Certainly,  a  covenant  in  a  deed  cannot  be  taken  to  be  a 
&l8e  pretence* 

The  prosecutor  was  then  called,  and  he  proved  that  the  defendant  asked  him 
to  purchase  a  seventh  share  of  some  money  that  he  would  be  entitled  to  under 
his  grandfather's  will  on  the  death  of  one  of  his  relatives,  and  that  he  agreed  to 
purchase  it,  and  got  a  deed  of  assignment  executed  to  him,  and  he  thereupon 
paid  the  defendant  the  purchase  money. 

To  prove  the  falsehood  of  the  pretence,  the  previous  assignment  by  the 
defendant  to  Pick  was  put  in. 

Ludlow  objected,  that  the  prosecutor  did  not  advance  the  money  in  conse- 
quence of  the  verbal  pretence  used  by  the  defendant,  but  took  the  covenant  as 
his  security.  What  passed  between  the  parties  by  parol  was  afterwards 
embodied  in  the  deed ;  it  was  a  mere  breach  of  covenant. 
*6631  Polmer,  contra.  This  indictment  charges  that  the  ^defendant  obtained 
^  the  money  by  pretending  that  he  was  entitled  to  this  reversionary  inte- 
rest. That  pretence  we  prove  to  be  false ;  and  yet  it  is  to  be  contended,  that 
because  he  reiterated  that  pretence  in  a  deed,  it  becomes  no  ofience. 

iMdlow,  in  reply.  It  is  not  every  thing  which  is  untruly  stated  at  the  time 
of  a  bargain  which  is  an  indictable  false  pretence.  If  w9.  A.  sold  a  horse,  and 
warranted  him  five  years  old,  and  it  were  proved  that  to  his  knowledge  he  was 
bat  four ;  he  might  be  indicted  for  swindling  ;  or,  to  come  nearer  this  case,  if 
t  man  sold  a  piece  of  land  as  one  hundred  acres,  without  saying,  "be  the  same 
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more  or  less,"  and  in  fact  the  land  was  only  ninety-nine  acres  and  a  half,  he 

miffht  be  transported ;  this  is  really  only  a  breach  of  covenant 

LiTTLEDAiJi,  J.     The  doctrine  contended  for  on  the  part  of  the  prosecution, 

would  make  every  breach  of  warranty  or  false  assertion  at  the  time  of  a  hu* 

gam,  a  transportable  offence.     Here  the  party  bought  the  property,  and  took  as 

his  security  a  covenant  that  the  vendor  had  a  goodf  tide.     If  he  now  finds  that 

the  vendor  has  not  a  good  title,  ha  must  resort  to  the  covenant.    This  is  only  a 

ground  for  a  civil  action. 

Verdictr— Not  Guilty. 

Palmer^  for  the  prosecutor. 

Ludlow^  and  JusHcBf  for  the  defendant 

[Attomies, ,  and  .] 


{*CivU  Side.)  [•664 

BEFORE  MR.  BARON  OARROW. 


BARTON  et  al.  v.  CORDY. 

If  parties  having  a  right  to  a  garden ,  have  given  another  notice  not  to  trespass  there,  and 
afterwards  they  give  that  person  half  a  year's  notice  to  quit  "  all  gardens  held  of  them" 
at  a  time  later  than  all  the  alleged  trespasses,  they  can  bring  no  action  for  auch  tres- 
passes, because  they  have  aince  acknowledged  the  defendant  as  their  tenant. 

• 

Trespass  quare  dautumfregit. 

Plea — General  issue. 

The  alleged  trespass  was  proved  to  have  been  committed  in  a  garden  in 
which  the  defendant's  cottage  was  situated,  and  it  appeared  that  the  cottace, 
garden,  and  a  piece  of  Land  had  belonged  to  the  defendant's  wife,  who  had  a 
power  of  appointment;  and  that,  for  a  sum  of  90/.  she  had  executed  an  ap- 
pointment in  favor  of  one  Jame»  MaUtU  in  fee,  reserving  to  her  iiusband  and 
herself  a  right  of  occupying  the  cottage  for  their  lives.  Mallet  had  become 
insolvent,  and  had  assigned  all  his  property  to  the  plaintiffs  for  the  benefit  of 
his  creditors ;  and  they,  on  the  18th  of  jA/oy,  1824,  gave  the  defendant  notice 
not  to  trespass  in  the  garden. 

The  trespass  was,  that  the  defendant  was  seen  digging  in  the  garden  at  sere* 
ral  dmes  in  the  year  1824. 

The  defence  was,  that,  since  all  the  trespasses,  the  plaintiffs  had  treated  the 
defendant  as  a  tenant,  and  therefore  they  had  precluded  themselves  from  treat- 
ing hifn  as  a  trespasser. 

A  notice  signed  by  all  the  plaintiffs  was  put  in  (  it  was  dated  on  the  18th  of 
March,  1825,  and  it  gave  the  defendant  notice  to  quit  *'all  and  all  maimer  of 
garden  ground  that  he  held  of  them,"  at  MckadtMu,  1825. 

Some  evidence  was  offered  to  show  that  the  defendant  had  two  gardens,  biU 
that  failed. 

^Garrow,  B.,  observed,  that,  from  this  notice,  it  appeared  that  the  r»^ 
p^tiff  treated  the  defendant  as  a  tenant  «fier  Uie  ^Ueged  trespasses,  ^ 
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and  his  Lordship  doubted  whether  he  ought  not  to  nonsuit ;  however,  he  would 
ask  the  jury  what  damages  they  would  give,  and  allow  the  defendant's  Coun- 
sel to  move  to  enter  a  nonsuit 

Verdict  for  the  plaintiffs,  with  nominal  damages. 

Tbtm/on,  and  Ludlow,  for  the  plaintiffs. 
Ourufoodf  and  Ruad,  for  the  defendant. 

[Attomies — BlaxMome  ^  WdU^  and  WardJl 


COURT  OF  EXCHEQUER. 

BEFORE  ALEXANDER,  C.  6^  GRAHAM,  OARROW,  AND  HULLOCK,  B8. 

In  Banc. 

Id  the  ensuing  Etnier  term,  Curwood  moved  for  leave  to  enter  a  nonsuit^ 
and  the  Court  granted  a  rule  nm. 


l^tiaUim  now  showed  cause.  The  notice  to  quit  was  a  surprise  on  the 
plaintiffs,  and  in  fact  applied  to  another  garden  which  was  held  by  the  defend- 
ant. The  plaintiffs  had  the  right  of  possession,  as  was  proved  by  their  title 
deeds,  and  they  had  given  a  notice  not  to  trespass ;  and  aAer  that  it  ought 
hardly  to  be  held  that  the  notice  to  quit  could  apply  to  the  same  garden  in 
which  they  had  given  a  previous  notice  not  to  trespass. 

Curwood,  axidRussely  contra,  were  stopped  by  the  Court 
M«g1       ^AlexIbtoer,  O.  B.    It  is  conceded,  that  if  tlus  notice  applied  to  the 
•I  garden  in  question,  a  nonsuit  ought  to  be  entered.   Therefore,  it  becomes 
a  question  whether  the  notice  is  large  enough  to  include  the  place  in  question. 
By  its  terms  it  includes  all  gardens.     I  think  a  nonsuit  must  be  entered. 

Graham,  B.  It  is  hard  to  conceive  that  any  person  could  be  so  foolish  as  to 
gire  such  a  notice  as  would  defeat  his  own  action ;  but  if  he  has  done  so,  the 
Court  cannot  help  him.  Even  if  there  were  two  gardens,  the  defendant  was 
in  possession  of  both,  and  as  the  notice  js  to  deliver  up  all  gardens,  it  would 
apply  to  them  both. 

Gabrow,  B.  I  believe  in  my  conscience  that  no  one  ever  heard  of  this  poor 
man  having  two  gardens,  till  the  exigency  of  this  case  made  it. necessary.  My 
leamed  brother  has  said  that  it  was  foolish  to  give  such  a  notice  as  this,  but 
some  wise  persons  like  to  have  two  strings  to  their  bow.  <  Gret  rid  of  this  man 
ve  will,*  said  Mr.  Wells,  'and  if  we  cannot  make  out  this  to  be  a  trespass,  we 
wQl  give  him  a  notice  to  quit,  and  get  him  out  by  an  ejectment' 

HuixocK,  B.,  concurred. 

Rule  absolute  for  entering  a  nonsuit. 

Vol.  Xn.--48  2  «  2 
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•REX  V.  THOMAS  HILL. 

Since  the  stat.  7  &  8  W.  3,  e.  32,  talesmen  can  only  be  taken  from  the  panel  ef  the  jury 
summoned  to  try  the  other  causes,  and  not  from  the  bystanders. 

Information  in  nature  of  a  quo  warranto^  calling  on  the  defendant  to  show 
by  what  authority  he  exercised  the  office  of  a  burgess  of  the  borough  of 
Mimmouth. 

This  was  a  special  jury  cause,  and  only  eight  special  jurors  appeared. 

Taunton^  for  the  relator,  prayed  a  tales. 

The  common  jury  panel  was  called  through,  and  only  two  common  joron 
appeared. 

The  counsel  for  the  relator  asked  to  have  talesmen  necessary  for  the  com* 
pletion  of  the  jury  taken  from  the  bystanders,  and  contended  that  the  case  of 
the  King  v.  Dolby ^  3  Dow.  k,  Ryl.  311,  only  proceeded  on  the  ground  that 
but  one  coroner  summoned  the  talesmen;  and  further,  that  if  his  Lordship  did 
not  think  that  course  right,  he  would  adjourn  the  case  to  give  time  to  procuie 
the  attendance  of  other  jurors. 

The  Counsel  for  the  defendant  argued,  that,  under  the  stat  7th  and  8th  of 
Wm.  3,  c.  32,  «.  3,  the  talesmen  could  now  only  be  persons  who  were  sum- 
moned as  jurors  to  try  the  other  causes,  and  could  not  be  now  taken  from  th^ 
mere  bystanders. 

Garrow,  B.  At  the  beginning  of  this  assizes  seventy-two  persons  were 
summoned  as  jurors  to  try  the  whole  of  the  causes ;  and  in  this  case  there  not 
being  a  sufficient  number  of  special  jurors,  and  a  tales  being  prayed,  any  of 
those  persons  who  appeared  might  serve  as  talesmen  on  this  jury;  but,  since 
the  statute,  I  think  no  other  persons  can.  I  have  been  asked  to  order  other 
jurors  to  be  summoned,  but  I  have  not  any  authority  to  make  such  an  order. 
The  cause  must,  therefore,  stand  over  to  die  next  assizes. 

The  cause  was  then  made  a  remanet. 

*  Taunton,  Ludlow,  and  Cross,  for  the  relator.  r^««g 

Campbell,  Ruastll,  PhUpotU,  and  Carrington,  for  the  defendant.  ^ 

[Attornies — Powlu  fy  7\jkr,  and  BryanJ] 


REX  V.  TIPPING. 

On  the  trial  of  an  information  in  nature  of  a  quo  loarraaUot  which  has  been  made  a  speda 
jury  cause,  jurors  who  have  been  summoned  to  try  the  prisoners  on  the  crown  side  of 
the  assizes  are  not  thereby  qualified  to  act  as  talesmen. 

An  information  in  the  nature  of  a  quo  warranlo,  calling  on  the  defendant  to 
show  by  what  authority  he  exercised  the  office  of  a  buigess  of  Monmouih. 

This  was  also  a  special  jury  cause. 

In  this  case  also  only  eight  special  jurors  appeared ;  and  on  7\atnion  for 
the  relator  praying  a  tdes,  four  of  the  jurors  who  were  summoned  on  the 
crown  side  of  the  assizes,  for  the  trial  of  the  felonies,  but  who  were  not  on  the 
common  jury  panel  on  the  civil  side,  appeared. 

Ludlow  suggested  that  those  jurors  were  summoned  to  try  issues  jomed 
between  the  crown  and  the  subject,  and  that  therefore  they  might  serve  as 
talesmen. 
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Garrow,  B.    I  lliink  thej  cannot  serve.    This  cause  must  also  stand 
OTcr. 

•  This  cause  was  then  made  a  remanet, 
Taunion^  Ludlow^  and  Crou^  for  the  relator. 
Cam^tttt  Ruiid^  Phiipotti^  and  Canington^  for  the  defendant 

[Attomies— -/'oto&t  4*  Tykt^  and  Aryan.] 


•ec9]  ^ADDENDA. 


COURT  OP  KING'S  BENCH. 

BEFORE  BATLET,  HOLROTD,  AND  LriTLEDALE,  J8. 
{Who  Moi  under  the  King'i  Warrant.) 


JONES  V.  JOHN  WUJiUMS. 

See  anie^  p.  459.  The  rule  for  a  new  trial  in  this  case  now  came  on  to  be 
aigoed. 

Taunton^  and  Campbell^  showed  cause,  and  argued  that  by  the  charter  in 
this  boroagh  the  aldermen  were  empowered  to  appoint  deputies,  and  as  the 
aldermen  were  to  act  as  justices  of  the  peace,  their  deputies  could  exercise  all 
the  functions  of  their  office  in  the  same  manner  as  the  aldermen  themselves. 
Molina  v.  Wetby^  1  Lev.  70.  And  a  deputy  must  exercise  the  whole  powers 
of  his  office.  Parker  v.  Keit^  1  Salk.  90.  According  to  the  doctrine  of  the 
other  side,  the  deputy  would  be  only  so  of  half  the  office,  that  is,  of  the  minis- 
terial and  not  of  the  judicial  part  of  it  The  aldermen  are  to  act  as  justices ; 
this  is  not  that  two  offices  are  to  be  held  by  one  person,  but  that  the  person 
holding  the  office  of  alderman  is  to  have  additional  powers.  Judicial  officers 
may  appoint  deputies  under  express  audiority  in  the  charters  of  the  crown,  of 
which  the  Recorder  of  London  is  an  instance. 

BATI.KT,  J.  All  the  charters  of  the  city  of  London  have  been  confirmed  by 
act  of  Parliament. 

Thunion,    Another  point  is,  that  being  at  most  only  a  deputy  justice,  the 
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defendant  was  not  entitled  to  notice  *of  action ;  but  though  the  word  r^^^ 
deputy-justice  does  not  occur  in  the  statute  which  directs  notices  of   *- 
action,  it  is  clear  that  every  justice,  defacto^  is  entitled  to  such  notice. 

Godson,  in  support  of  tlie  rule. — ^It  ought  to  be  observed,  that,  in  this  case, 
the  alderman  is  not  to  appoint  a  deputy  generally,  but  only,  for  exeondng 
his  office  of  alderman.  And  he  then  argued,  that  even  the  King  could  not 
allow  a  private  individual  to  appoint  a  justice :  and  he  cited  the  statute  27 
Hen,  8,  c.  24,  i.  2,  which  enacts,  that  no  person  or  persons  shall  have  any 
power  or  authority  to  make  any  Justices  in  Eyre,  Justices  of  Assize,  Justices 
of  the  Peace,  or  Justices  of  Jail  Delivery,  but  that  all  such  officers  and  mims- 
ters  shall  be  made  by  letters  patent  under  the  King's  great  seal ;  and  Vin.  Abr. 
iiL  Prerogative  of  the  Eing,(NL.  b.)  pi.  21,  page  89;  and  Com.  Dig.  tit 
C^er. 

HoLROYD,  J.  The  King  gives  the  buigesses  a  power  to  appoint  aldermen 
who  are  justices. 

Godson.  But  I  take  the  distinction  to  be  between  a  body  corporate  and  a 
single  individual. — (He  was  then  stopped  by  the  Court.) 

Batley,  J.  This  question  turns  pardy  on  the  power  of  the  Crown  to 
enable  an  individual  to  appoint  a  justice,  and  partly  on  the  terms  of  the 
charter.  It  is  not  necessary  to  decide,  whether  the  act  of  Parliament  (27  Hen. 
8)  has  taken  away  from  the  Crown  the  power  of  giving  such  an  authority ; 
my  present  opinion  is,  that  the  act  of  Parliament  has  that  etkct ;  but  if  it  has 
not,  the  words  of  the  Crown  must  be  most  clear :  and,  considering  the  powers 
of  a  justice  of  the  peace,  and  that  the  execution  of  that  office  so  much  depends 
on  the  talent  and  integrity  of  the  party  holding  it,  there  ought  to  be  a  selection 
made  *by  some  persons  bavins  competent  authority.  The  instances  r^^mt 
of  the  Recorder  of  London  ana  the  judges  of  W$du  have  been  men-  ^ 
tioned,  but  in  both  those  cases  the  mode  of  appointing  is  confirmed  by  act  of 
Parliament ;  and,  besides,  the  power  of  appointing  deputies  is  clearly  given  in 
distinct  terms ;  bni  the  language  of  this  charter  is  such,  that,  even  if  the  Crown 
had  the  power  contended  for,  it  appears  that  the  Crown  only  meant  these 
deputies  to  be  deputies  of  4he  office  of  alderman  only,  and  the  position  of  the 
clauses  in  the  charter  clearly  shows  that  The  powers  of  an  alderman  vary 
in  different  boroughs,  but  thev  always  have  superior  rights  to  the  rest  of  the 
burgesses.  In  this  borough  there  are  to  be  two  aldermen ;  and  if  by  death  or 
amotion  there  be  a  vacancy,  an  additional  alderman  is  to  be  appointed.  Now, 
every  one  of  these,  before  he  acts,  is  to  take  an  oath,  which  is  a  hold  on  his 
conscience  for  the  due  performance  of  his  office ;  and  then  there  is  a  clause 
that  the  aldermen  shall  be  justiooB.  It  is  not  the  aldermen  and  their  deputies, 
as  it  would  have  been,  if  the  Crown  had  so  intended ;  and  we  think  the  Crown 
has  not  given  that  power  to  the  deputy  which  it  han  to  the  alderman.  The 
alderman  must  take  an  oath  before  he  acts,  he  must  have  the  qualification  of 
being  a  burgess*  and  he  must  be  elected  by  the  other  biii;gesses.  Now,  for  a 
deputy,  none  of  these  things  are  necessary ;  and  if  the  statute  of  Hm,  8th  hw 
fiot  taken  away  from  the  Crown  the  authority  of  giving  such  powers,  at  least 
they  ought  to  be  given  by  mos^  express  words,  and  I  therefore  think  that  the 
nonsuit  must  be  ^et  aside. 

HoLROYD,  J.  By  the  charter,  (he  original  two  aidermea  and  the  additional 
one  in  case  of  death  or  amotion,  are  to  be  elected,  and  they  are  to  act  as  jus- 
tices of  the  peace ;  but  it  by  no  means  follows  that  that  becomes  part  of  the  ofice 
of  alderman ;  it  is,  in  £u^  uniting  two  offices  in  the  hands  of  one  person.  I 
do  not  know  that  an  alderman,  as  such,  has  any  known  powers  virtyie  iyflcU; 
*^^  .*?.  *^™en  generally  have  powers  given  diem  by  the  charter  r^^^-, 
which  directs  their  appointment,  and  these  powers  are  over  corporate  * 
matters,  which  can  be  executed  by  a  deputy;  and  when  we  see  that  the  King, 
in  his  charter,  says,  that  the  deputy  is  to  execute  the  •«  office  of  Alderman,'*  it 
IS  clear  it  was  not  intended  that  the  deputy  shouM  act  as  a  justice,  even  if  the 
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ttatate  of  Heru  8di  has  not  taken  away  the  power  of  the  Crown  lo  grant  snch 
aathoritiea  to  constitute  a  justice  of  the  peace ;  and  the  defendant,  not  being  a 
justice,  was  clearly  not  entitled  to  notice  of  action. 
LrrTLBDAUB,  J.,  concurred. 

Rule  absolute  for  a  new  triaL 


BEFORE  ABBOTT,  a  J^  BATLEY,  HOLSOYD,  AND  LITTLEDALB,  J& 

In  Banc. 


GRAY  and  Another  v.  COX  and  Others. 

Sbs  anie^p.  184  and  491.  This  case  having  been  again  aigued,  by  /.  Z^ 
ddo^utf  for  the  plaintiffs,  and  Campbell^  for  the  defendants,  Sie  Court  now 
gave  judgment  on  the  motion  for  a  new  trial. 

Abbott,  C.  J.,  (afler  stating  the  nature  of  the  case.)— On  the  general  ques* 
tion,  whether  on  a  sale  of  goods  for  a  specific  purpose,  a  warranty  is  to  be 
implied  that  they  are  reasonably  fit  and  proper  for  that  purpose,  I  continue  to 
be  of  the  same  opinion  that  was  expressed  by  me  at  the  trial,  although  some 
of  my  Brother  Judges  are  as  strongly  of  a  contrary  opinion.  We  do  not,  how- 
ever, feel  ourselves  called  upon  to  decide  that  question ;  for,  allowing  that  a 
M.^-!  person  who  sells  a  commodity  for  a  specific  purpose  shall  *be  taken, 
^  by  law,  to  undertake  that  it  was  reasonably  fit  and  proper  for  that  pur» 
pose,  yet  the  plaintiffs  have  not,  in  this  case,  declared  on  that  implied  warranty; 
as  the  declaration  states,  in  general  terms,  that  tlie  defendants  undertook  that 
the  copper  in  question  shoold  be  good,  substantial,  and  serviceable.  Now  we 
are  all  of  opinion,  that  a  warranty  to  that  extent,  and  in  those  unqualified 
terms,  could  not  be  implied  by  law  out  of  the  circumstances  attending  the  sale 
of  an  article  like  this,  of  which  the  defects  were  equally  unknown  to  bo^ 
parties  at  the  time  of  the  sale.    The  rule  must  therefore  be  made  absolute. 

Rule  absolute  for  a  new  trial. 


BEFORE   BATLEY,  AND   HOLROYD,  J8. 
Sitting  under  the  Bang's  Warrant,  {Msenie  LrrrLEPALB,  J.) 


BROMAGE  and  Another  v.  PROSSER. 

SxB  anie^  p.  475.    The  motion  for  a  rule  for  a  new  trial  in  this  case  having 
been  argued,  the  court  took  time  to  consider,  and 
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'  delivered  the  judgment  of  the  Court.  After  itiling  the 
die  trisi,  his  Lordship  gaid — The  learned  Judge,  at  ilie  triil, 
have  treated  ihia  as  a  privUeged  communication  (  but  u  if 
18  the  words  were  not  spoken  maliciously,  though  they  hii 
ie  defendant  would  be  entided  to  a  verdicL  If  in  a  commii- 
ged,  the  question  of  malice  was  a  qnestiDn  for  the  jury,  [lie 
ireclion  was  right ;  but  if,  in  such  a  communicaiioQ,  the 
)ioD  of  law,  and  the  'Judge  ought  to  withdraw  that  r„.. 
consideration  of  the  jury,  then  the  direction  was  *- 
common  acceptation,  means  ill  will,  but  its  legal  meaning 
of  injury  on  anollier ;  as  if  I  strike  a  man  1  never  nw 
fishery,  or  do  any  act  from  which  a  general  depraved  iodi- 
nay  be  inferred.  Runtl,  014.  So,  if  I  traduce  a  man') 
I  know  him  or  not,  or  whether  I  intend  to  do  him  an  mjary 
illy  speaking,  malicious  ;  the  injury  to  him  is  equal,  and  « 
L  equally  to  be  given  for  it.  However,  it  is  laid  down,  thaV 
words,  the  words  need  not  be  laid  to  be  spoken  tnaliixan, 
51  ;  Noy,  39.  In  cases  of  privileged  communication,  such 
in  giving  characters  to  servants,  or  in  confidential  advice, 
)l  be  proved ;  but  these  have  been  always  considered  u 
I  the  case  of  Edmonton  v.  Sltphmton,  Bull.  N.  P.  B,  Lord 
clearly  to  have  treated  the  former  as  an  excepted  case  i  and 
ffatclrini,  1  T.  R.  1 10,  the  plaintiff's  Counsel  (the  late  Mr. 
1  that,  in  an  acdon  for  a  libel,  it  is  not  necessary  to  prore 
if  it  be  slanderouH,  malice  is  implied  ;  and  the  same  doe* 
on  for  words,  where,  though  the  declaration  allege  them  K> 
and  maliciously,"  no  express  malice  need  be  proved.  Lord 
.1  the  general  rules  had  been  correctly  aisted  by  Mr.  ffood, 
UoQ  that  the  case  then  under  consideration  was  peculiar, 
Che  character  of  a  servant:  and  Mr.  Justice  Bulltrnp, 
[lied  case,  on  account  of  the  occasionoflhe  making  the  com- 
3  T.  R.  61,  that  learned  Judge  goes  on  the  same  doctrine. 
Le  Breton,  one,  Su:.,  4  Burr.  2426,  it  is  laid  down,  that  dieie 
ler  express  or  implied.  Had  it  been  left  to  the  jury  in  thit 
r  the  defendant  had  spoken  what  he  did  as  'hooeet  r(Mj 
1  to  whom  he  spoke,  it  might  then  have  been  left  to  ^ 
ether  there  was  malice  or  not ;  bnt  as  this  was  treated  as 
slander,  we  think  that  the  question  of  malice  ought  to  have 
n  the  consideration  of  the  Jury;  and  we  think  (and  my 
■  toncurs  in  onr  opinion)  that  a  new  trial  ought  to  be 

Rule  absolute  for  a  new  trial. 
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BEFORE  ABBOTT,  C.  J^  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  J& 

In  Banc. 


GREEN,  Executrix  of  BOWERS,  v.  DAVIS. 
GREEN  V.  DAVIS. 

Sn  on/e,  pp.  451  and  452. 

Id  each  of  these  cases,  Taunton  had  moVed  to  set  aside  the  verdict,  and  the 
Court  having  granted  rules  nm,  had  directed  Ae  cases  to  stand  over,  that  the  par- 
ties might  compromise  them ;  however,  both  Taunton* m  rules  were  made  absolute. 


LEE  ».  LEVI. 

Ses  ante^  p.  553. 

Gumey  and  Chitty  now  showed  cause  against  the  rule ;  and  aigued,  that  a 
giving  of  time  to  the  acceptor,  whedier  before  or  after  action  brought,  equally 
dischatged  the  other  parties  to  a  bill,  and  that  it  was  an  equal  injury  to  them 
whenever  it  was  given. 

*fl7fi1       ^Brougham^  contra^  contended,  that,  after  action  brought,  nothing 
-'  exonerated  the  other  parties  to  a  bill  except  an  actual  payment  of  it, 

Abbott,  C.  J.     We  shall  take  time  to  consider  of  this  point* 


HARTLEY  v.  CASE. 

Sbb  anit^  p.  555. 

Brougham  and  Manning  now  showed  cause  against  the  rule ;  and  con- 
tended that  the  notice  of  dishonor  was  given  too  soon,  as  the  refusal  to  pay  was 
at  most  only  conditional,  and  the  party  had  the  whole  day  to  pay  the  bill,  and 
that  the  notice  of  dishonor  was  clearly  insufficient ;  a  notice  ought  to  tell  the 
party  of  the  fact,  which  is  to  be  brought  to  his  knowledge,  and  not  merely 
leave  him  to  find  it  out,  because  he  womd  not  be  liable  to  be  sued  unless  a  dis- 
honor had  taken  place. 

Scarlett^  Holt^  and  Chitty^  contra.  The  paying  of  a  bill  on  the  day  it  be- 
comes due,  but  after  actual  dishonor,  is  no  better  than  paying  it  at  any  time 
before  action  brought;  and  the  eariier  a  party  gives  notice  of  the  dishonor,  the 
better  it  is  for  the  person  to  whom  it  is  given,  as  he  thereby  is  put  on  his  guard 
the  eailier  that  he  may  get  his  money  out  of  the  hands  of  the  acceptor.  After 
an  actual  dishonor,  the  party  may  give  notice  without  waiting  to  the  end  of  the 
day,  and  the  presentation  may  be  at  any  part  of  it.  Liftley  v.  M//«,  4  T.  R. 
no.  And  as  to  the  notice  ot  dishonor,  that  need  not  be  in  any  particular  form 
of  words ;  and  if  it  lets  the  party  know  that  the  bill  has  not  been  paid,  that  is 
iui&cient. 
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Abbott,  C.  J.  Certainly 
a  notice  of  dishonor,  but  it 
drawer  of  the  bill  that  it  has 

Baylet,  J.  The  general 
the  dishonor  of  a  bill  on  the 
necessary  to  decide  whether 
for  the  notice,  in  this  case,  if 
not  have  been  sufficient. 

HoLROTD  and  Littlsdalb 


no  precise  form  of  words  is  •necessary  for  r^^«« 
must  convey  distinct  information  to  the  ^ 
been  dishonored. 

rule,  no  doubt,  is,  that  you  should  give  notice  of 
day  afler  the  bill  has  become  due ;  and  it  is  not 
a  notice  given  on  the  day  of  the  dishonor  is  good; 
it  had  been  given  on  the  usual  day,  would  clearly 
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Rule  discharged. 


COURT  OF  EXCHEQUER. 

BEFORE  ALEXANDER,  C.  B^  GRAHAM,  GARROW,  AND  HULLOCK,  B8 

la^Banc. 


HAYWARD  V.  GRANT: 

Sbb  ante^  p.  448. 

In  this  case,  the  Court  made  the  rule  absolute  for  entering  a  verdict  for  the 
plaintiff. 


END  OF  lUlARY    TtPH:. 
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PRINCIPAL   MATTERS. 


ACCEPTANCB  OF  GOODS. 

The  accqitance  of  goods  by  the  buyer,  if 
thej  are  above  lOX  valne,  and  there  has 
been  no  written  naemorandum  of  the 
contract,  under  the  Statute  of  Frauds, 
most  be  clear  and  unequivocal,  and  the 
Oouii  will  not  allow  a  constructive  ac- 
ceptance to  be  sufficient.  Niehotte  v. 
Plume.  r  Asa  372 


ADULTERY. 


A  eonvenient  mode  of  proving  the  identity 
of  the  parties  to  the  marriage.  Bain  v. 
JUsam.  303 

AGENT. 

1.  Agent  selling  goods  and  disclosing  the 
name  of  the  vendee,  is  not  liable  for  the 
price  to  his  principal,  unless  acting  un- 
der a  del  eredere  commission.  AUop  v. 
Sikaier.  107 

3.  If  the  coachman  of  a  party  go  in  his 
master's  livery,  and  hire  horses  which 
his  master  uses,  the  master  will  be  bound 
to  pay  for  the  hire  of  the  horses,  though 
he  has  agreed  with  the  coachman  that 
he  will  pay  him  a  large  salary  to  provide 
horses ;  unless  the  lender  of  the  horses 
bad  some  notice  that  the  coachman  hired 
them  on  his  own  account  and  not  for  his 
master.    RimeU  v.  Sampayo.  354 

3.  If  a  tradesman,  living  in  the  country, 
receive  goods  ordered  on  his  behalf  by  a 
person  in  Idmdoti^  and  pay  for  them  in 
several  instances,  he  is  liable  for  goods 
famished  on  an  order  given  by  such 
person  afterwards,  though  he  did  not  re- 
ceive them,  such  person  having  appro- 
priated them  to  his  own  use.  Gilnum 
tmd  Atudher  ▼.  Robuuon,  643 
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4.  If  a  man  describe  himself,  in  tiie  %egia 
ning  of  an  agreement  to  grant  a  leas% 
as  making  it  on  behalf  of  another,  bu^ 
in  the  subsequent  part  of  it,  say  that  ha 
will  execute  the  lease,  he  is  personally 
liable.    Nuion  v.  Herrmu  64l 


See 


AGREEMENT. 

PAaTT«-*PBAeTICB,  8. 

Tbiatvi,  1. 


1.  If  a  written  agreement  is  not  signed  by 
the  defendant,  the  plaintjff  need  not  give 
it  in  evidence,  though  he  himself  has 
signed  it,  and  it  regards  the  matter  in 
issue.     WUton  v.  Bowie.  8 

3.  In  an  action  for  work  and  labor,  when 
the  plaintiff*  has  established  a  qt$antum 
meruity  if  the  defendant's  witness  prove 
the  existence  of  a  written  contract,  and 
the  plaintiff*  insist  on  the  defendant's 
producing  it,  and  it  is  not  produced,  the 
plaintiff*  must  be  called ;  but  if  the  plain- 
tiff* does  not  require  its  production,  the 
case  may  proceed.    Darner  v.  Idmgton. 

168 

3.  If  a  defendant  has  signed  a  paper,  in 
which  he  says,  **/  of^rtt  that  my  daughter 
shall  perform,  dec,  this  season,  and  I  con- 
sent that  she  shall  enter  into  articles  for 
three  following  seasons,"  an  action  lies 
on  the  first  part  for  the  bare  non-per- 
formance, but  the  latter  part  is  a  mere 
consent  and  not  an  agreement.  Morrie 
and  Another  v.  Falon.  189 

4.  If  the  attornies  on  both  sides,  on  an  in- 
dictment against  a  parish  for  not  repair- 
ing a  road,  enter  into  an  agreement,  in 
which  one  <*  agrees  on  the  part  of  tha 
parish,  to  pay  the  cost3,'*  this  agreement 
IS  personally  binding  on  the  attorney— 
And  if  it  is  agreed  that  A.  B.  shall  tax 
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ike  costs,  it  is  no  answer  to  an  action  for 
the  costs,  that  the  defendant  had  no  no- 
tice to  attend  the  taxation ;  if  he  did  not 
object  to  that  when  he  was  first  apprised 
of  the  taxation  having  taken  place  in  his 
absence.     Watton  and  Another  v.  MurrtL 

307 
ft.  In  an  action  on  an  agreement  for  not  ac- 
cepting a  lease,  if  it  appear  that  there 
was  a  person  who  had  an  interest  in  the 
premises,  and  it  be  not  proved  at  the  trial 
that  snch  person  was  a  party  to  the  lease 
tendered,  the  plaintiff  cannot  recover. 
SumbaU  V.  Wrtghi.  589 

ANNUITY. 

If  a  bond  to  secure  an  annuity  contain  a 
recital  of  the  payment  of  the  considera- 
tion, and  the  annuity  has  been  paid  for 
several  years,  the  actual  payment  of  the 
consideration  will  be  presumed,  though 
there  be  no  receipt  indorsed,  and  though 
the  subscribing  witness  have  no  recol- 
lection of  the  subject  Ha$lam,  Admin- 
ittrator  of  PtaiaUm,  v.  Diggka.  398 

APOTHECARY. 

i.  Administering  medicines  while  in  the 
service  of  another  person,  as  an  apothe- 
cary's assistant,  is  not  a  practising  as  an 
apothecary,  within  55  G.  3,  c.  194,  «.  22, 
though  the  person  so  administering  the 
medicines  is  himself  paid  for  them. 
Brown  v.  Robinson.  264 

2.  To  prove  that  a  person  has  passed  his 
examinations  at  Apothecaries*  Haliy  under 
the  Stat  55  G.  3,  e,  194,  it  is  sufficient  to 
produce  the  certificate  of  examination 
and  fitness,  (which  is  given  to  every  one 
who  is  approved  by  the  examiners,)  and 
prove  the  signature  of  one  of  the  exam- 
iners to  it  By  that  statute  no  apothecary 
can  recover  his  charges  in  a  Court  of 
Law,  unless  he  prove  at  the  trial  that  he 
was  in  practice  prior  to,  or  on  the  15th 
of  August,  1815,  or  has  obtained  a  cer- 
tificate to  practise  from  the  Apothecaries* 
Company,     Walmisley  v.  Abbot,  309,  495 

3.  In  an  action  of  debt  on  the  Apothecaries* 
Act,  55  G,  3,  c  194,  «.  20,  for  practising 
without  having  obtained  a  certificate 
from  the  Apothecaries  Company  under 
that  act,  it  is  not  necessary  on  the  part 
of  the  plaintiffs  to  prove  that  the  party 
has  not  obtained  his  certificate,  the  onus 
orobandi  lying  on  him  to  show  that  he 
nas.  It  must,  however,  be  averred  in  the 
declaration,  that  he  has  not  Apothe- 
caries* Company  v.  Bentley,  538 

4.  Whether  a  party  incurs  one  or  several 
penalties  for  attending  several  patients. 
Qusere.  Ibid. 

5.  An  apothecary  who  furnishes  medicines 
and  brings  an  action  for  the  price  of 
them,  not  being  in  a  capacity  to  recover 


>imder  the  55  G.  3,  &  194,  cannot  recover 
even  for  the  phials  in  which  the  medi- 
cines were  contained.    Steed  v.  HenUn. 

574 

ARREST. 

Words,  such  as  •«  I  arrest  you,"  perse^iriil 
not  constitute  an  arrest ;  but  it,  after  the 
words  of  arrest,  the  party  goes  with  the 
officer,  and  so  acquiesces,  it  is  an  arrest 
Bussen  v.  Lucas  and  Another,  Sheriffs  of 
Middlesex.  153 

ASSAULT. 

&eWiTvisB,  16. 

1.  If  a  person  enter  a  house  with  force  aod 
violence,  the  person  whose  house  is  en- 
tered, may  justify  turning  him  out,  (using 
no  more  force  than  is  necessary,)  with- 
out a  previous  request  to  depart  But  if 
the  person  enter  quietly,  a  request  to  de- 
part is  necessary  before  turning  him  out 
'Ihllay  V.  Read.  6 

2.  In  assault  where  there  is  a  justification 
of  moliiter  manus  to  all  the  counts  in  the 
declaration,  the  plaintiff  cannot  be  ad- 
mitted to  prove  excess,  unless  he  has  new 
assigned:  otherwise,  where  there  is  a 
justification  pleaded  to  one  count  and 
the  general  issue  to  another.  Bowen\. 
Parry.  394 

3.  In  assault  battery,  and  imprisonment, 
the  defendant  justifies  the  whole ;  if  by 
the  evidence  it  appears  that  the  defend- 
ant improperly  knocked  the  plaintiff 
down  in  addition  to  putting  him  in  irons, 
the  plaintiff  cannot  recover;  as,  if  be 
meant  to  admit  that  all  was  proper  ex- 
cept the  knocking  down,  and  to  proceed 
for  that  only,  he  should  have  new  as- 
signed.    Gale  V.  Dalrymple.  381 

ASSIGNEE. 
See  BAVKauFT,  18. 

ATTESTATION,  PROOF  OF. 
See  EviDBvcx,  21. 

ATTORNEY. 

1.  The  executor  of  an  attorney  suing  for 
an  attorney*s  bill  due  to  the  deceased, 
need  not  deliver  it  a  month  before  bring- 
ing  an  action  for  it.  Barret  and  Wife, 
Executor  and  Executrix  of  Cuppage,  \. 
Moss.  3 

2.  An  attorney  is  bound  to  disclose  com- 
munications made  to  him  which  do*  not 
regard  either  the  bringing  or  the  defend- 

.  ing  of  an  action.     WillStms  and  Others 
V.  Mudie  and  Others.  I5g 

3.  An  attorney  having  been  employed  for  a 
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min  by  his  fktlier  to  defend  an  action ; 
if  he  knew  of  his  retainer  and  did  not 
disapprove  of  it,  he  is  bound  by  the  acts 
of  sach  attorney  in  the  same  way  as  if 
he  had  himself  employed  him.  Cameron 
T.  Baker.  368 

4  A  knowledge  of  a  client's  handwriting, 
obtained  by  his  attorney  from  having 
witnessed  his  execution  of  the  bail-bond 
in  the  action,  is  not  sach  a  confidential 
knowledge  as  to  privilege  the  attorney 
from  answering  when  called,  on  the  part 
of  the  plaintiff,  to  prove  the  defendant's 
handwriting  on  the  trial  Hurd  v.  Afo- 
ring,  373 

&  In  an  action  on  an  attorney's  bill  against 
two  defeadaats,  it  is  not  sufficient  to 
prove  a  joint  employment,  and  a  joint 
promise  to  pay  aAer  the  delivery  of  the 
UIl  bnt  it  must  be  shown  that  the  busi- 
ness was  done  for  the  joint  benefit  If 
it  and  B^  l>eing  arrested  on  a  bill  of  ex- 
change, of  which  one  is  drawer  and  the 
other  acceptor,  go  to  an  attorney,  and  re- 
quest him  to  defend  them,  and  he  does  so 
on  their  joint  application,  there  is  suffi- 
cient consideration  to  support  a  joint 
promise  to  pay,  and  consequently  to  sus- 
tain a  joint  action  by  the  attorney  against 
them.    HeUinge  v.  Gregory,  G37 

1  An  attorney's  bill  for  business  done  in 
the  Insolvent  Debtors'  Court,  is  a  tax- 
able bill,  and  to  entitle  him  to  recover  its 
amount,  it  must  have  been  signed  by 
him,  and  delivered  a  month  before  action 
brought  under  the  statute  3  6.  3,  e.  33. 
AmM,  Geni^  one,  ^^  v.  Wattkworth,  615 

AWARD. 

A/tampmi  lies  for  revoking  a  submission  to 
arbitration  not  under  seal  before  award 
made,  although  it  contains  no  express 
agreement  not  to  revoke,  but  only  the 
words.  •*  agrees  to  stand  to,  abide,  per- 
form," dec.,  the  award.  And  in  such 
ease,  the  plaintiff  may  declare  that  the 
defendant  agreed  to  stand  to,  &c.,  and 
thai  he  wouU  not  revoke,  and  lay  as  a 
breach  that  the  defendant  hindered  the 
umpire  from  making  his  award  by  revok- 
ing; with  such  counts,  the  plaintiff  may 
join  counts  on  the  award,  and  the  judge 
at  the  trial  will  not  put  the  plaintiff  to 
elect  which  set  of  cotmts  he  will  go  upon; 
and  if,  in  giving  damages  on  the  counts 
for  revoking  the  submission  before  award 
made,  the  jury  include  the  expenses  of 
the  award,  the  Court  above  will  not  grant 
a  new  trial,  as  such  a  mistake  ought 
to  have  been  mentioned  at  Nisi  Prius. 
Brmn  v.  TVmner.  651 

BAIL. 
See  CoaoHam,  1. 
A  pvm  eaimot  maintain  an  action  for  his 


trouble  and  loss  of  time  in  going  to  % 
place  to  become  bail  for  anoSier.  Jteflk 
ioft  V.  Wirdnaau  434 


BANK  OF  ENGLAND. 

If  the  Bank  of  England  make  unreasonable 
delay  in  the  passing  of  a  power  of  attorw 
ney  to  transfer  stock,  an  action  lies 
against  them.  SuUon,  Bart,,  v.  The  Bank 
of  England.  193 

BANKRUPT. 

See  Owirxasaip,  RapuTBD^-Saxairr,  4^— 
WiTirxss,  5. 

1.  Denial  to  a  collector  of  king's  taxes  is 
as  much  an  act  of  bankruptcy  as  denial 
to  any  other  creditor.  Sanderson  ana 
Othen,  Aeaigneee  of  Barge,  v.  Lafereai 
dnd  Othert.  46,  330 

3.  A  bankrupt  can  never  be  a  witness  to 
prove  his  own  act  of  bankruptcy.    Bfid, 

3.  Whether  a  letter  written  by  him  within 
a  few  days  afler  the  supposed  act  of 
bankruptcy,  is  evidence — Quaare,      IhUL 

4.  A  trader's  absenting  himself  from  aht 
place  with  inteni  to  delay  a  creditor,  is  an 
act  of  bankruptcy ;  and  it  is  immaterial 
whether  a  creditor  be  actually  delayed  or 
not    Hallen  v.  Homer.  108 

5.  An  agreement  between  a  bankrupt  and 
a  third  person,  that  the  bankrupt  shall 
receive  a  sum  of  money  from  such  third 
person  on  his  obtaining  from  his  assign- 
ees the  sale  of  his  house  to  that  person 
at  a  certain  price,  is  void  in  law. 
M*Shane  v.  GilL  149 

6.  Whether  the  assignees  of  a  party  who 
has  become  bankrupt,  can  recover  a 
debt  due  from  the  defendant,  if  the  bank- 
rupt, before  his  bankruptcy,  agreed  to  set 
it  against  a  debt  that  he  owed  \he  defend- 
ant's brother,  such  arrangement  not 
being  in  writing — Quaere,  Cuxon  and 
Otkara,  Aeeigneea  of  Sweet,  v.  Chadley, 

174,485 

7.  A  creditor  has  a  right  to  call  on  his 
debtor  for  his  money  at  the  debtor's 
lo<lgings,  or  other  place,  where  he  knows 
him  to  be,  though  it  is  not  his  place  of 
business.  And  a  denial  to  a  creditor 
there  is  as  much  an  act  of  bankruptcy 
as  if  it  were  his  place  of  business. 
Park  and  Othera  v.  Proaaer.  176 

8.  If  a  trader  absents  himself  from  any 

place  to  avoid  a  creditor,  it  is  an  act  of 

Dankruptcy.    Curtaa    and    Another    v. 

WiUia.  311 

9.  In  an  action  against  annuity  brokers 
(who  have  become  bankrupt)  for  lay- 
ing out  the  money  of  the  plaintiff  on  bad 
security,  the  solicitor  under  their  com- 
mission is  compelled  to  produce  their 
books  under  a  fftfApcBniii/tienlMiim.  And 
an  entry  in  their  ledger  is  evidence, 
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fhoagh  Aie  "WTtness  vbo  prodnces  it,  did 
not  make  ^e  entry;  and  the  solicitor 
under  their  commission  is  compelled  to 
produce  the  ledger  containing  the  ac- 
count between  them  and  the  person  to 
whom  they  advanced  the  money,  to  show 
that  they  knew  him  to  be  in  an  insolvent 
state.    Hawkiru  v.  Howard  and  Gib^, 

iO.  A  bill  of  exchange  given  in  payment 
10  a  person  who  becomes  bankmpt,  is  a 
good  payment,  though  the  bill  does  not 
become  payable  till  after  the  bankruptcy, 
if  the  party  pajring  it  did  not  know  of 
the  insolvency  of  the  bankrupt  Bennett 
and  another,  AMtigneea  of  Htul,  y.  Spaek- 
man,  274 

11.  Interest  at  20  po*  cent,  by  stat  49  G,  a, 

'  e,  121,  in  the  case  of  assignees  of  a  bank- 
mpt wilfully  retaining  a  balance,  cannot 
be  recovered  in  auumpait  on  the  com- 
mon money  counts.    Beresford  v.  Birch. 

-^  373 

IS.  The  assignees  of  a  bankrupt  may  main- 
tain trover  for  bills  of  exchange  sent  by 
him  to  one  of  his  creditors,  after  com- 
mitting an  act  of  bankruptcy,  though  he 
being  a  bill-broker  had  merely  lent 
money  on  them,  and  had  not  either  dis- 
counted or  given  the  full  value  for  them. 
HaU,  Auignee  of  Harrii,  v.  Barnard,  382 

13.  A  banln-upt  bought  and  represented 
himself  as  a  dealer,  but  there  was  no 
distinct  proqf  of  his  ever  having  sold — 
it  ought  to  go  to  the  jury. — But  if  there 
be  distinct  proof  that  he  bought  to  carry 
on  a  system  of  fraud,  by  making  away 
with  the  goods,  and  not  selling  them,  the 
Judge  will  nonsuit  the  assignees,  as  it  is 
not  a  trading.    MiUikin  v,  Brandon,    380 

14.  In  trover  by  the  assignees  of  a  bank- 
rupt, to  recover  property  in  his  order 
and  disposition  at  the  time  of  the  act  of 
bankruptcy,  no  demand  and  refusal  are 
necessary.    Soamet  v.  Watta.  400 

15.  An  act  of  bankruptcy  is  committed  by 
lying  in  prison  for  two  months,  though 
the  party  have  the  benefit  of  day-rules 
during  that  time.  Ibid, 

1 6.  If  assignees  of  a  bankrupt  have  brought 
an  action,  and  have  attempted  to  prove 
one  item  of  their  demand,  and  fail,  be- 
cause they  could  not  prove  an  act  of 
bankruptcy  sufficiently  early,  they  can- 
not bring  another  action  for  that  claim 
which  they  could  not  before  succeed  in. 
Stafford  v.  Clark,  403 

17.  And  the  record  in  the  former  action  is 
evidence  in  the  second  action,  without 
being  pleaded,  though  not  conclusive  as 
an  estoppel.  Ibid, 

18.  An  admission  by  a  defendant,  that  he 
has  received  30«.  from  a  bankrupt  after 
act  of  bankruptcy,  will  not  support  the 
count  on  an  account  stated  with  the 
assignees.    ■  Ibid, 

19.  If  by  a  private  act  of  Parliament  a 
privilege  of  the  sole  making  of  a  newly 


inyented  machine  is  rested  in  certaia 
persons,  with  a  proviso  that  it  shall  be 
forfeited  in  case  it  shall  become  "  vetUd 
in,  or  in  trust  for  more  than  five  permmtt 
or  their  representatives^  otherwise  than  bj 
devise  or  succession,"  (reckoning  execo* 
tors  and  administrators  only  as  the  sin* 
gle  persons  they  represent :)  Held,  that 
^  one  of  the  persons  become  bankrupt, 
the  righC  passes  to  his  assignees;  and 
that  though  there  are  more  than  five  cre- 
ditors, yet  the  assignees  do  not  hold  it  in 
trust  for  **  more  than  five  persons,  othe^ 
wise  than  by  devise  or  succession,** 
within  the  meaning  of  the  act  Bbaoam 
V.  Elsu.  S58 

20.  The  declarations  of  a  bankrupt  to  a 
party  with  whom  he  is  dealing,  respect* 
ing  his  transactions  in  trade,  are  not 
evidence  to  prove  the  trading  of  suck 
bankrupt    BrinUy  v.  King,  S4I 

BASTARD. 

If  the  father  of  an  illegitimate  ehUd  eon* 
sents  to  pay  an  annual  sum  for  its  sap* 
port,  he  will  be  bound  to  continue  to  do 
so,  or  to  provide  for  the  child  himself,  v 
to  give  the  most  distinct  notice  of  kis 
intention  lo  pay  such  annual  turn  no 
longer.    Cameron  ▼.  Baker,  268 

BILL  OF  EXCEPTIONS. 

If  a  bill  of  exceptions  is  tendered  to  a 
Judge,  the  facts  sttfl  go  to  the  jury ;  but 
a  demurrer  to  evidence  stops  the  case. 
Miller  v,  Warre.  237 

BILL  OF  EXCHANOE. 
See  EvinnrcB,  15, 16. 

1.  A  bill-broker  cannot  recover  in  an  ac- 
tion against  the  acceptor  of  a  biU  in- 
dorsed generally,  if  he  discounted  it  un- 
der circumstances  which  ought  to  have 
excited  suspicion  in  his  mind.  GiUx. 
Cubitts  and  Others.  163,  487 

2.  In  an  action  on  a  bill  of  exchange,  by 
indorsee  against  acceptor,  the  declara- 
tions of  a  former  holder  of  (he  bill  are 
evidence,  if  it  can  be  shown  that  at  that 
time  he  was  holder  of  the  bill,  and  was 
making  such  declarations  to  his  own 
prejudice,  and  against  his  own  interest. 
Pocoek  y.  BUUng.  230 
But  see  Borough  y.  White,    T.  T.  1885. 

3.  Semhk,  That  an  averment  in  a  de^- 
ration  on  a  bill  of  exchange,  drawn  in 
Ireland,  and  made  payable  in  Bmgl&nd^ 
treating  the  sum  mentioned  in  the  bill  as 
Irish  currency,  and  stating  it  to  be  of 
a  certain  value  in  lawful  money  of  Crrtai 
Britain,  is  materia],  and  will  prevent  the 
plaintiff*  from  recovering  more  than  that 
sum;  though  without  such  an  ayennent, 
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he  would  be  entided  lo  ^e«t  the  biU  as 
for  Soglish  curreney.  A  bill  drawn  in 
Jrdand  for  256A  18».  sterling*  payable  in 
.  Bngkntlt  will  be  taken  to  mean  English 
money.  TajfkfrandAnoikary.Booih.  286 

4.  Whether,  after  the  indorsee  of  a  dis- 
.   honored  bill  has  brought  actions  against 

the  indorser  and  the  acceptor*  his  taking 
aeqgnonf  of  the  acceptor  for  payment 
by  instalments,  is  such  a  giving  time  as 
discharges  the  other  parties  to  the  bill — 
Qiuere,    Lee  v.  LevL  553 

See,  also,  Jay  v.  Warren,  533 

5.  In  a  letter  intended  as  a  notice  of  dis- 
honor of  a  bill,  the  dishonor  ought  to  be 
stated  as  a  specific  fact ;  and  it  is  not 
sufficient  for  the  letter  merely  to  demand 
the  money  of  the  drawer,  and  leave  him 
(0  infer  that  the  bill  has  been  dishonored. 
Hartky  v.  Caae,  555 

6.  Whether  notice  of  the  dishonor  of  a  bill 
after  the  bill  has  been  actually  dishonor- 
ed, is  good,  though  given  on  the  very  day 
on  which  the  bUl  became  due— ^/iMBrf. 

Jind, 

7.  If  one  is  sued  on  a  bill  of  exchange,  and 
it  appears  that  the  plaintiff  has  agreed 
with  a  third  person,  that  if  he  will  ad- 
vance part  of  the  sum  for  the  defendant, 
he  will  take  that  in  discharge  of  the 
whole  debt,  and  such  third  person  so  ad- 
vances it,  that  is  a  good  defence  to  the 
action.     Weiby  v.  Drake.  557 

6.  If  A.  give  an  accommodation  acceptance 
to  B^  which  B.  gives  to  C  as  a  security 
for  some  acceptances  of  his,  and  these 
acceptances,  when  they  become  due,  are 
paid  by  B.  out  of  the  produce  of  other 
acceptances  given  by  C,  but  A,*a  accept- 
ance is  not  given  up,  though  C.  is  de- 
sired not  to  present  it,  and  A.  informed 
diat  it  will  not  be  presented.  Held,  that 
the  original  transaction  is  continued,  and 
A.  not  calling  for  the  delivery  up  of  the 
bill,  must  be  presumed  to  have  allowed 
it  to  remain  as  a  security  in  the  hands 
of  C  for  such  of  his  acceptances  as 
were  subsequent  to  those  for  which  it 
was  at  first  given.     Woodroffe  v.  Hayne, 

600 

I*  A  bill  accepted,  payable  at  the  office  of 
an  attorney,  is  presented  at  a  reasonable 
time,  if  presented  at  eight  in  the  evening, 
in  the  month  of  February,  Trigge,  Ad" 
mnigtratrix,  t.  Newman,  631 

BOND. 

Set  AlTHUITT,  1« 

1*  A  letter  from  a  surety  for  a  collector  to 
the  obligees  of  his  bond,  stating  that  he 
will  not  be  liable  after  the  date  of  the  let 
ter,  is  no  defence  to  an  action  on  the 
bond  for  a  deficit  subsequent  to  the  letter, 
if  it  be  not  pleaded  specially.  If  it  be 
^eaded — Quaeru  Bough  and  Anoiher  v. 
Wbr«  151 

2 


9.  In  assessing  damages  oa  a  writ  of  in 
quiry,  on  a  bond  to  replace  stock,  the 
ftir  rule  is,  to  take  the  price  of  the  stock 
on  the  day  of  the  trial,  or  the  day  previ- 
ous.   HarrUon  v.  Harrieon,  412 


BROKER. 

1.  If  a  broker  makes  a  contract  with  the 
defendant  for  the  purchase  of  goods,  and 
delivers,  by  mistake,  a  bought  note  to 
each  party,  and  does  not  mention  his 
principal's  (the  buyer's)  name,  but  makes 
a  proper  entry  of  it  in  his  book;  held, 
that  the  buyer  may  maintain  an  action 
for  the  breach  of  this  contract.  Gale  v. 
WeiU.  388 

2.  If  the  duties  of  a  sworn  broker  are  exe- 
cuted in  such  a  manner  that  no  benefit 
results  from  them,  he  is  not  entitled  to 
recover  either  his  commission,  or  even 
a  compensation  for  his  trouble.  Hamond 
V.  HoHday,  384 

3.  A  note  sent  by  a  broker  to  his  principal, 
of  a  purchase  he  had  made,  does  not  re- 
quire a  stamp.    Joeepha  v.  Pebrer^     341 

BUBBLE. 

If  several  persons  are  jointly  engaged  in 
raising  money  for  a  bubble,  one  cannot 
maintain  an  action  for  money  had  and 
received  against  another  of  them,  for  the 
money  so  raised.    MacGregor  v.  Lowe, 

300 

BURGLARY. 

It  is  a  sufficient  breaking  to  constitute  the 
crime  of  burglary,  if  the  party  breaks  a 
pane  of  glass  of  a  window,  and  puts  his 
hand  in  for  the  purpose  of  opening  tha 
shutter,  though  he  cannot  succeed  in  do- 
ing so.    Rex  V.  Joseph  Perkee,  300 

CARRIER. 

See  CovvBRsioir,  1. 

In  action  against  carriers  for  loss  of  a  par- 
cel, the  consignee's  shopman,  not  know- 
ing of  the  delivery,  and  believing  that 
he  must  have  known  it  if  a  delivery  had 
taken  place,  is  prima  fade  evidence  of 
non-delivery.    GrijffUha  v.  Lee  and  Others^ 

110 

CERTIORARL 
•SSee  IsroicTxisT,  1. 

CHARTER-PARTY. 

If  the  master  of  a  ship  enter  into  an  agree- 
ment of  charter-party,  not  under  seal,  in 
which  the  defendant  agrees  to  pay  him ' 
ttie  freight  by  good  bills ;  the  defendant 

h2 


in  Hoppi&f  her  etopemen^  vd 
iog  her  clotbei  if  the  hu  eloptd; 
arrirr,  by  whom  she  fatl  UU 

jaslified  in  df  liverinK  them  op 
lardians,  that  bring  no  eonTR' 
m-lxr  V.  Tin/lar.  101 

r  hiTiug,  in  the  exercise  of  liii 
,  shipped  the  goods,  nnder  do 
r  a  peraoQ  who  emplojed  hia 
)Drpo$e,  ii  not  guilij  of  >  cm- 

Gnmwag  and  AnalitrT.  FMe 


CONVETANCER. 


r.Kanm 


OOKONBR. 

1  against  a  coroner,  for  comip- 
is  office.  Tho  was  foond  ^1^- 
^  refnsed  lo  commil  the  defend- 
)  hold  hioi  to  bail,  no  dispMiiioii 
ind  being  shown.  Ka  v.  Ei- 
yieomb,  Gent,  one  of  the  coro- 
■  ■  ■       IM 


CORPORATION. 

lion  in  a  foreign  conutiy  naj 
mch  in  this  coDntry,  but  Ihtf 
)ve  that  they  are  incoiporated  JB 
Dtry ;  and  it  will  be  left  lo  die 
lay,  whether  the  body  so  incor- 
is  the  same  which  now  snei. 
ianoi  Bank  of  St.  Charia  T.  ft 

JRRUPT  CONTRACT. 

cndants  are  indicled  for  jii^ 
a  corrapt  conirtct  with  a  third 
for  procuring  an  £att  AuJia  Cl- 
one  of  the  defendanu  may  be 
!<],  though  the  other  is  acquitted. 
ragprt  aodj    '        '  "' 


COSTS. 

&e  AaaiiMaiT,  1. 

That  where  many  nseless  wit- 
re  called  by  the  successful  party, 
fc  will  cause  the  prolhonolary  lo 
ised  of  it,  to  gnide  bim  in  his 
of  costs.  Clark  t.  tfeWer  and 
IDS 
n  34  June,  1834.  and  G  Nai.  1824. 
13  G.  3,  r.  51.  nor  5  G.  4.  e.  IOC 
and  ih«  plaintiff  in  a  case  arising 
I  gets  the  same  costs  a*  if  tb* 
rose  entirely  in  Eaglaid.    Hurt 
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QOUNBEL. 
See  Etibbitcb,  94. 

OUNTERMAND. 

If  a  person  direct  his  banker  to  hold  a  sum 
of  monej  at  the  diipoeal  of  a  third  per- 
lon,  the  party  so  ordering  may  counter- 
mand his  order  at  any  time  before  the 
banker  has  paid  the  money  to  such  third 
person,  or  entered  into  some  equivalent 
arrangement  with  him,  incompatible  with 
a  countermand  of  the  order.  Giheon  v. 
Mmet  and  Another.  347 

CREDIT. 

la  actions  for  work  and  labor,  if  it  appears 
that  the  plaintiff  has  once  given  credit  to 
it,  he  cannot  afterwards  shift  his  claim, 
and  change  B,    Leggai  y»  JUetL  16 

CRIM.  CON. 
See  EriDurcB,  23. 

CROSS-EXAMINATION. 

On  indictment  of  a  female  prisoner  for 
stealing  from  the  person  in  a  house,  you 
cannot  ask  the  prosecutor  in  cross-exa- 
mination, •«  whether  at  that  house  any 
thing  improper  passed  between  him  and 
the  prisoner.'*    Bex  v.  Sarah  Pitcher,  85 

CUSTODY  OP  DOCUMENTS. 

The  chest  of  a  company  kept  by  the  clerk 
of  the  company,  is  proper  custody  for  old 
documents  relating  to  the  company.  But 
the  private  house  of  a  deceased  clerk  of 
the  company,  is  not  proper  custody  for 
a  convention  temp.  Ed,  4,  between  the 
■Prtnee  of  Walee  and  the  company.  The 
Matera,  4c.,  Company  of  Shrewabun/  v. 
Bart  113 

CUTTINO  WITH  INTENT  TO   MUR. 

DER. 

To  constitute  the  offence  of  cutting  with 
intent  to  murder,  it  is  not  necessary  that 
the  wound  should  be  near  a  vital  part, 
or  of  such  a  nature  as  to  be  likely  to 
cuue  death.    Bex  v.  George  Griffith,  298 

DAMAGES. 
See  Post-Mastib,  1. 

DEED,  PRODUCTION  OP. 
See  PaoDucTioir  or  Dxans. 

DEPAMATION. 
See  SLAvnxa. 


DELIYERT  OP  OOODa 
See  PaAUDt,  Statutx  or,  1 

DEMISE. 
See  Evioairoi,  17. 

DEVIATION. 

A  fthip  going  from  London  to  Granada,  and 
back,  having  been  forty-eight  hours  in  a 
port  in  Granada,  has  concluded  her  out- 
ward voyage.  If  she  goes  afterwards  to 
other  parts  in  the  same  island  to  deliver 
her  outward  cargo,  and  receive  contracts 
for  homeward  freight,  and  so  is  lost ;  this 
is  a  loss  on  her  homeward  voyage.  MU" 
kr  V.  Warre,  337 

DISSEISIN. 
See  Piirx,  1. 

DISTRESS. 

Action  on  the  stat.  of  Mearlbridge,  for  an 
excessive  distress.  SeUe  v.  Hoare,  Good' 
wyn,  and  Othere,  38 

DRIVING,  NEGLIGENT.  > 

1.  In  an  action  against  a  defendant  for  the 
injury  occasioned  by  the  careless  driving 
of  his  servant,  the  plaintiff  may  recover 
for  the  injury  done  to  his  wife  as  well  as 
himself,  without  bringing  a  separate  ati- 
tion  for  each.    Alison  v.  FoiHer,  31 

3.  In  an  action  on  the  case,  for  the  negli- 
gent driving  of  the  defendant's  servant, 
if  it  appear  that  the  defendant  holds  him- 
self out  to  the  world  as  the  owner  of  the 
cart,,  by  suffering  his  name  to  remain 

Sainted  on  it,  and  over  the  door  of  the 
ouse  of  business  to  which  it  belonged, 
the  action  is  mainlainablei  against  him, 
although  it  is  proved  that  he  had  for 
some  days  ceased  to  be  owner  of  the 
cart,  and  concerned  in  the  business,  hav- 
ing resigned  both  up  to  his  former  part- 
ner.   Stab/et  v.  Eley,  614 

3.  If  the  declaration,  in  an  action  on  the 
case  against  coach  proprietors,  for  an 
injury  received  by  the  overturning  of  a 
coach,  state,  that  it  was  their  duty  to 
carry  the  plaintiff  aafelt/  for  a  certain 
hire,  it  does  not  mean  to  carry  safely  at 
all  events,  but  the  declaration  will  be 
sufficiently  supported,  by  proof  of  the 
want  of  due  care.  Harris  v.  Costar  and 
Others,  636 

4.  In  an  action  for  an  injury  done  to  a 
stage-coaeh  by  a  cart,  the  coachman  it 
not  a  competent  witness  for  the  plaintiff, 
without  a  release.  Kerriaon  v.  CoatS" 
worth,  64S 

EJECTMENT. 

SeeVARIAVGl,   10— WAZVBB»3f 
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Bjectment  cannot  be  brought  against  a  per^ 
son  for  setting  up  a  stall*  in  a  street. 
The  remedy  is  by  action  of  trespass,  by 
the  owner  of  the  soil.  Doe,  d.  The  Minu- 
ter  and  Pariah  Offieen  of  St.  Julian^ 
ShrtwabwrVf  v.  Cowley.  123 

ELOPEMENT. 
See  CoirrsBSTov,  1. 

EMBEZZLEMENT. 

1.  Held,  by  the  twelve  Judges,  that  if  a 
senrant  receives  money  on  his  employ- 
ers* account,  and  embezzles  it,  he  is 
guilty  of  a  felony,  though  his  employers 
had  no  right  to  it,  and  were  wrong-doers 
in  receiving  it  Rex  v.  BeaeaU^  Rex  v. 
WelHngs,  454 

S.  Held,  that  if  under  an  act  of  Parlia- 
ment, the  property  in  goods,  chattels, 
debts,  dec.,  are  vested  in  certain  direct- 
ors of  the  poor,  money  and  securities 
for  money  are  not  included.  UniL 

$*  in  an  indictment  for  embezzling  money, 
it  needs  not  be  stated  from  whom  the 
money  was  received.  Ibid, 

4.  The  servant  of  a  corporation  that  em- 
bezzles their  money,  is  guilty  of  felony, 
though  not  appointed  under  their  com- 
mon seal.    S.  C.  457 


£NTRIES  IN  BOOKS  OF  A  COMPANY, 
ASSESSMENTS,  dec. 

See  EvioiircB,  14. 


ESTOPPEL. 
See  BAVKBurr,  18. 

EVIDENCE. 
#Be  Apotrecart,  2. — Baitkrupt,  3, 18,  20. 

CaRRIBR,  1. COHPKSSIOX,   1,  2. — EXB- 

CTTTORS,  1. — FaLSS  RiPRSSKHTATIOIT,  1. 
— PlWR,  3. FOROBRT,  1- GcARAlfTBB,  1. 

HusBAVD  dc  WiFB,  2,  3,  5. — Idshtitt,  1. 
— IwsoLVEWT,  2. — Kiiro*8  Etidbhcb,  1. — 
LiBBL,  1,  2. — Mahblacohtbr,  1. — No- 
tice, 2. — Practice,  7,  11. — Ship,  1,  % — 
ShipV  Register,  2. — Slahdkr,  1. — Stock 
JoBBiNO. — ^TEWAirT. —  Term. —  Theatrb. 
— ^TiTRE8,l,  2, 3. — ^Troter,4. — Variarce, 
2,  3. — VrrERiKART  Colleob. 

1.  Semblt,  That  a  witness  is  competent  to 
prove  that  a  debt  due  jointly  to  him  and 
the  plaintiff  is  paid.    Evane  v.  Yeaihard. 

49,336 
9.  An  admission  by  a  party,  that  he  it  in 
poe$eaiion  of  certain  premises,  is  no  evi- 
dence of  his  possession  on  any  day  ante- 
cedent to  that  on  which  the  admission  is 
made.     Tindaly.  Whiirow,  22 

S*  If  an  alteration  has  been  made  in  the 


plaintiff's  pass-book  ^th  his  bankers  bj 
some  person  at  his  bankers*,  if  be  in- 
quires there  why  it  is  done,  the  answer 
he  receives  from  a  person  acting  in  the 
Banking-hoase  as  a  clerk,  is  evidence  m 
an  action  against  the  bankers.  Price  v. 
Mareh  and  Othen.  69 

4.  If  in  conversation  the  opposite  psrty 
states  the  contents  of  a  written  paper, 
you  may  give  such  his  declaratioa  in 
evidence  withont  producing  the  paper. 

If  a  witness  has  given  a  note  jointtj  with 
others  for  a  sum  of  money  to  indcnoanify 
the  defendant  in  the  action,  and  his 
name  has  been  erased  from  the  note 
by  consent  of  all  parties  to  it,  his  compe- 
tency is  restored,  and  he  may  be  eia- 
mined  for  the  defendant  Seuxdi  if  Brett, 
AMigneee  of  S.  ^  J.  Wright,  v.  Stubbt  A 
Hancock,  73 

5.  Trover  for  bricks.  Evidence  that  men 
fetched  them  away,  saying  they  were 
ordered  by  the  defendant ;  and  evidence 
that  the  cart  (hey  took  them  in,  had  on  it 
the  same  name  as  the  defendant's,  is  not 
evidence  to  go  to  the  jury  that  the  de- 
fendant took  them  away.  Everett  v. 
Wood,  75 

6.  Semble,  That  a  letter  written  by  a  bank- 
rupt, shortly  after  absenting  himself 
from  home,  is  evidence  tn  show  his  mo- 
tive  in  going,  but  not  to  pro?e  the  fact 
of  his  absence.  Rawton  and  Other$,  At" 
aifipteee  of  Wiikinson,  v.  Baigh,  Executor 
of  Haigh,  77 

7.  On  indictment  for  a  conspiracy,  the  let- 
ters of  one  of  the  defendants  to  the  other 
are,  under  certain  circumstances,  admis- 
sible in  evidence  in  his  favor,  to  show 
that  he  was  the  dupe  of  the  other,  and 
not  himself  a  participator  in  any  fraud. 
Rex  V.  Whitehead,  67 

8.  Corroboration  of  accomplice's  evidence 
needs  not  be  on  even/  material  point. 
Rex  V.  Barnard  and  Othera,  88 

9.  A  plaintiff  is  not  at  liberty  to  give  se- 
condary evidence  of  the  contents  of  a 
document,  if  his  witnesses  trace  it  to  a 
person  not  connected  with  the  cause, 
without  calling  that  person.  Freeman  v. 
ArkelL  135 

10.  A  plaintiff  may  give  secondary  evi- 
dence of  the  contents  of  a  written  paper, 
if  those  in  whose  possession  it  was, 
proved  that  they  had  made  diligent 
search  for  it,  and  could  not  find  it.  Har^ 
per  V.  Cook.  139 

And  see  Parkine  v.  Cobbet,  983 

11.  A  letter  written  by  the  indorser  of  a  bill 
is  evidence  for  the  defendant  in  an  action 
by  indorsee  against  acceptor.  Coder  v. 
Si/mone,  otherwise  Sherwood.  148 

12.  In  an  action  of  covenant  the  attomej 
of  a  third  person,  who  holds  the  deed  as 
such,  is  not  bound  to  produce  it ;  but  the 
plaintiff  may  go  into  secondary  evi- 
dence. 

An  attested  copy  on  It.  stamp,  is  a4> 
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Mosible  as  secondary  eTide&ee.  DUcher 
▼.  Kmriek,  161 

fl  To  make  a  defendant's  card  evidence, 
700  mast  glYe  him  notice  to  produce  his 
eaids,  and  pni  in  one  as  a  copy,  unless 
the  one  to  be  put  in  can  be  proved  to 
have  been  given  to  the  witness  by  the 
defendant  himself!     Clark  v.  Capp,    199 

14  On  an  ejectment  for  a  hoase,  the  land- 
tax  assessment  of  the  parish,  in  which 
the  eoilector  of  taxes  charges  himself 
vilh  the  receipt  of  money  from  A.  B.  as 
tenant  of  a  particnlar  house,  is  evidence 
that  A.  B.  was  tenant  at  that  time. 

The  books  of  an  insurance  company, 
m  which  they  charge  themselves  with 
the  receipt  of  a  sum  of  money,  as  a  pre- 
mium to  insure  a  particular  house  in  the 
occupation  of  A.  B.  from  fire,  are  also 
evidence  of  his  occupation. 

These  entries  are  evidence  because 
the  party  making  them  charges  himself 
with  the  receipt  of  money.  DoCf  dem. 
Smith,  V.  Cartwrighi.  318 

15.  In  an  action  by  the  indorsee  of  a  bill, 
against  the  acceptor,  the  declaration  of 
the  drawer  is  admissible  in  evidence,  to 
show  that  the  bill  was  obtained  by  fraud. 
The  plaintifl"  must  be,  however,  shown  to 
be  in  some  way  privy  to  the  fraud.  Peck- 
ham  V.  PoUer,  232 
But  see  Banugh  v.  Whiie,    T.  T.  1825. 

IS.  In  an  action  on  a  bill  of  exchange,  by 
indorsee,  against  acceptor,  the  declara- 
tions of  a  former  holder  of  the  bill,  are 
evidence,  if  it  can  be  shown  that  at  that 
time  he  was  holder  of  the  bill,  and  was 
making  such  declarations  to  his  own 
prejudice,  and  against  his  own  interest 
Poooek  V.  BiUing.  330 

aT  If  the  issue  is,  whether  the  plaintiff  is 
tenant  of  the  defendant  under  a  demise 
"  ibr  one  year  from  the  23d  of  April,  1821, 
and  thence  aAerwards  from  year  to 
year,"  evidence  that  the  plaintiff  has 
paid  the  defendant  rent,  is  not  sufficient 
proof  of  the  demise  in  issue.  Phiiiips  v. 
Unefy  and  Oiherg.  262 

18l  a  paper  written  by  a  party  is  admissi- 
ble  in  evidence  against  that  party,  though 
it  is  signed  by  a  third  person. 

If  a  person  goes  and  offers  a  sum  of 
money,  stating  how  much  he  offers,  and 
holding  the  money  twisted  up  in  bank 
notes,  in  his  hand,  it  is  a  sufficient  ten- 
der ;  but  if  the  sum  had  not  been  men- 
tioned, temhU,  that  it  would  not  have 
been  a  good  tender.    Alexander  v.  Broum. 

288 

19.  Medical  persons  are  bound  to  reveal 
eonfidential  communications,  when  call- 
ed upon  in  courts  of  jnstice.  Rtx  v. 
Whom.  97 

K.  The  confession  of  a  prisoner  is  evi- 
dence, though  previous  to  it  an  induce- 
ment to  confess  had  been  held  out  by 
•iMMlier  person,  if  that  person  had  no 
tathorily.    S.  C.  JbkL 
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31.  A  witness  to  prove  the  execution  cf  a 
bond  did  not  recollect  whether  at  the 
time  it  was  executed  it  had  any  seal ; 
and  he  swore  that  he  did  not  read  the  a^ 
testation,  when  he  witnessed  the  execu- 
tion :  but  there  being  a  seal  at  the  time 
of  the  trial,  and  the  bond  itself  saying 
<*  sealed  with  our  seals,"  it  was  held  to  be 
sufficient  proof;  but  this  evidence  would 
not  have  been  sufficient,  if  there  had 
been  no  seal  on  the  bond  at  the  time  of 
the  trial.    Baii  v.  Tayhr.  417 

22.  On  an  inquiry  in  an  action  for  crim. 
con.  into  the  circumstances  of  the  de^ 
fendant,  the  executor  of  a  deceased  rela- 
tion is  bound  to  answer  a  question  which 
requires  him  to  state  the  amount  of  pro- 
perty the  defendant  acquired  under  the 
will  of  his  testator.  Peter  v.  Hancock,  31% 

23.  If  the  defendant's  counsel  cross-exa 
mines  as  to  certain  misrepresentations 
made  towards  the  defendant,  and  decep- 
tions practised  on  him,  this  is  to  be  con- 
sidered as  notice  to  the  plaintiff's  coun- 
sel of  the  line  of  defence;  and  therefore, 
if  he  has  letters  of  the  defendant  tending 
to  show  that  he  knew  the  real  state  of 
the  facts,  the  plaintiff's  counsel  ought  to 
give  them  in  evidence,  before  the  plain- 
tiff's case  is  closed,  and  he  will  not  be 
allowed  to  put  them  in  evidence  in  reply. 
Wharton  v.  Lewis.  5^ 

24.  A  party  will  not  be  allowed  to  go  into 
evidence  of  the  time  when  the  counsel 
for  the  opposite  party  was  retained,  either 
by  calling  the  counsel's  clerk,  or  other- 
wise, as  the  retaining  of  counsel  falls 
within  the  rules  respecting  confidential 
communications.    Fooie  v.  Hayne.     545 

25.  If  in  an  action  for  breach  of  promise 
of  marriage,  the  defence  set  up  is,  that 
the  defendant  was  induced  to  make 
the  promise  through  misrepresentations 
made  to  him ;  and  it  is  proved  that  tho 
plaintiff  knew  that  her  father  wrote  let- 
ters to  the  defendant,  in  which  he  made 
statements  respecting  her;  such  letters 
are  evidence  for  the  defendant,  though 
there  is  no  proof  that  the  plaintiff  had 
read  them,  or  was  acquainted  with  their 
exact  contents,  but  the  plaintiff  would 
not  be  considered  answerable  for  the 

£  articular  expreisunu  contained  in  them. 
'ut  a  verbal  representation  made  by  the 
plaintiff's  father  (she  not  being  present) 
to  a  third  person,  who  communicated  it 
to  the  defendant,  is  not  evidence.  Foote 
V.  Hayne.  546 

26.  Ton  cannot  ask  a  witness  what  the  op- 
posite party  has  said  as  to  the  contents 
of  deeds  executed  by  him,  without  such 
party  has  had  notice  to  produce  such 
deeds.    Bioxam  v.  Blaee,  558 

27*  If  the  declaration  in  an  action  to  reco- 
ver the  price  of  goods,  sent  for  sale,  on 
commission,  allege  that  the  defendant 
sold  but  did  not  account  to  the  plaintiff, 
the  plaintiff  must  prove  that  a  sale  ae» 
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Uully  took  place,  and  it  will  not  be  pre- 
snmed,  even  at  a  distance  of  twelve 
months  aAer  the  delivery  of  the  goods. 
Elboum  V.  Ujijohn,  572 

98.  Office  copies  of  Chancery  proceedings 
are  not  evidence  on  the  trial  of  an  issne 
out  of  the  Conrt  of  Chancery,  although 
they  may  have  been  read  in  evidence  in 
that  court    Bumand  v.  Ner(d.  578 

99.  If  there  are  parol  negotiations  which 
are  afterwards  reduced  into  writing,  the 
writing  must  be  looked  to  as  showing 
the  final  arrangement ;  but  when  a  ques- 
tion arises  as  to  whether  a  transaction 
has  a  usurious  character,  questions  may 
be  put  to  ascertain  whether  other  mat- 
ters, which  do  not  appear  on  the  face  of 
it,  were  not  previously  talked  oC  Sl'n- 
Mr  V.  Stevenmiu  582 

SO.  If  a  paper  be  traced  to  the  hands  of  an 
agent  of  a  party  in  a  suit,  and  notice  has 
been  given  to  the  party  to  produce  it,  he 
is  bound  to  do  so ;  and  the  opposite  party 
are  not  bound  to  call  the  agent  as  a  wit- 
ness ;  and  if  the  party  has  delivered  it  to 
the  stamp  office,  to  get  certain  duties 
allowed,  and  does  not  tell  the  party  serv- 
ing the  notice  to  produce,  of  that  circum- 
stance, parol  evidence  of  the  contents 
ma^  be  given.  IbUL 

^1.  If  an  agreement  purport  by  the  words 
attached  to  the  signature  of  a  particular 
person,  to  have  been  signed  by  that  per- 
son, on  the  behalf  of  another,  having  an 
interest  but  not  being  a  party,  such  per- 
son may  be  examined  to  prove  that  he 
signed  in  realitv  for  a  different  person, 
who  was  named  as  a  party,  and  whose 
signature  was  not  to  the  agreement,  and 
that  the  statement  of  his  having  signed 
for  the  first-mentioned  person,  was  writ- 
ten by  mistake.    RumhaU  v.  Wright,  589 

'JSl,  A  plaintiff  may  use  as  his  evidence 
answers  given  to  interrogatories  exhibit- 
ed by  the  defendant  in  the  cause,  but  if 
he  does  so  he  cannot  object  that  some 
of  them  are  not  evidence,  on  account  of 
their  appeariog  to  slate  the  contents  of 
written  papers.    M%lntyrt  v.  Layard.  606 

J3.  A  horse  was  sold  under  a  written  war- 
ranty, contained  in  a  receipt  for  the  pur- 
chase money,  which  was  given  to  the 
buyer's  servant;  the  son  of  the  seller 
(who  was  proved  to  have  been  present 
when  the  bargain  was  made,  and  to  have 
acted  at  other  times  in  his  father's  busi- 
ness, but  never  to  have  sold  a  horse  by 
himself)  got  the  receipt  back  from  the 
servant  by  a  fraudulent  representation : 
Held,  in  an  action  on  the  warranty 
against  the  father,  that,  under  such  cir- 
cumstances, parol  evidence  of  the  con- 
tents could  not  be  given,  but  that  the  son 
must  be  called  as  a  witness.  The  son 
being  called,  proved  that  he  went  for 
the  receipt  by  desire  of  a  person  named 
T.,  the  owner  of  the  horse,  for  whom  his 
father  sold  on  commission,  and  did  not 


mention  the  subject  to  his  father  till  ki 
had  obtained  it: — his  father  then  had 
possession  of  the  receipt  for  a  very  sboit 
time,  after  which  it  was  sent  to  7.  Hdd, 
that  this  fact  did  not  vary  the  case,  so  as 
to  let  in  the  parol  testimony.  Bali. 
Ogbom.  639 

34.  Evidence  may  be  given  by  parol  of 
material  facts  which  transpired  at  u 
examination  before  commissioners  of 
bankrupt,  but  which  were  not  taken 
down  in  writing.  Rowland  v.Askty  and 
Another.  649 

EXECUTION. 

If  a  party  has  goods  on  hire  for  a  term, 
and  the  sheriff  seizes  them  under  an  ex- 
ecution against  such  party,  the  owner  of 
the  goods  may  maintain  an  action  on 
the  case  against  the  sheriff,  if  the  sheriff 
sells  the  entire  property  of  such  goods: 
but,  to  support  the  action,  he  must  show, 
that,  as  soon  as  the  goods  were  seized, 
he  apprised  the  sheriff  that  the  goods 
were  lent  for  a  term  only ;  in  order  that 
the  sheriff  might  know  that  he  had  onljr 
a  right  to  sell  the  qualified  property  that 
the  hirer  had  in  the  goods.  Deani. 
Whittaker  and  Another,  Sheriffs  ofdiiddk- 
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EXECUTORS. 


1.  In  answer  to  a  plea  of  ptene  adminutro' 
ffit,  proof  that  the  deceased's  property 
was  sworn  under  a  certain  sum,  is  prima 
facie  evidence  of  assets  to  the  amoonl 
of  the  smallest  sum  that  would  pay  the 
same  probate  duty  as  the  sum  sworn  to 
Curtis  V.  Hunt  and  Others.  W 

2.  If  two  persons,  who  are  executors  joint- 
ly with  a  third,  bring  an  action  in  their 
own  persons,  and  not  as  executors,  on  a 
contract  made  with  those  two,  the  third 
having  taken  no  part  in  the  making  of 
the  contract :  such  action  can  be  main- 
tained by  those  two,  without  the  third 
joining.  Brassington  and  Another  v.  Autt. 

309 

EXPENSEa 

1.  A  witness,  who  is  subpoenaed  by  a  de- 
fendant indicted  for  a  conspiracy,  is  com- 
pellable to  give  evidence,  though  snch 
defendant  refuses  to  pay  his  expenses ; 
and  the  indictment  having  been  removed 
by  certiorari,  and  coming  down  to  the  as- 
sizes as  a  civil  record,  does  not  make 
any  difference  as  to  this.  Rex  v.  Cooke 
4r  Jenkinson.  323 

2.  Expenses  of  witness  going  to  identify 
stolen  property,  disallowed.  Rex  v.  MiU 
Ungton.  83 

3.  In  frivolous  cases  of  felony,  the  jadge 
will  not  allow  the  prosecutor's  expenses, 
though  he  was  bound  over  by  a  magis- 
trate.   Rex  y.  Poweii.  H 
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PAL8B  REPRESENTATION. 

Deebmtion  in  tort,  stating  that  the  defend- 
ant, on  the  sale  of  Teneriffe  BariUa^  as- 
serted that  li  cwt  would  produce  a  ton 
of  soap,  well  knowing  it  would  not  do 
so,  is  not  supported  by  evidence  that  he 
said  he  had  made  7  tons  of  soap  out  of 
51  cwt  and  no  proof  of  the  adenier, 
Homcastle  and  Another  y.  Moat.  166 


FALSE  PREl^ENCES. 

If  one  professes  to  sell  an  interest  in  pro- 
perty, and  receives  the  purchase-money, 
the  vendee  taking  the  usual  covenant  for 
title,  and  it  turn  out  that  the  vendor  has 
in  fact  previously  sold  his  interest  in 
the  property  to  a  third  person.  This  is 
not  sufficient  to  support  an  indictment 
for  obtaining  money  by  false  pretences. 
Rex  V.  Codrutgton.  661 

FINE. 

1.  A  fine  with  proclamations  by  a  dis- 
seisor, bars  ejectments,  unless  there  has 
been  an  acta^  entry  to  avoid  its  opera- 
tion.   Dott  dem,  Andermntf  v.  TVimer.    91 

3.  A  second  son,  who  was  living  with  his 
father  at  the  time  of  his  death,  holding 
possession  of  his  father*s  house,  levies  a 
fine  with  proclamations:  the  eldest  son 
need  not  make  an  actual  entry  to  avoid 
this  fine.    />oe,  dem.  Davie,  v.  Davie,  130 

3.  If  in  a  fine  there  be  a  patent  ambiguity, 
the  fine  is  void ;  but  if  there  is  a  latent 
ambiguity,  it  may  be  explained  by  evi- 
dence. 

If  a  fine  be  levied  of  twelve  houses,  it 
revokes  a  previous  will  quoad  those 
houses;  but  evidence  may  be  given  to 
show  that  the  conusor  had  nineteen 
houses,  and  that  a  particular  twelve  were 
meant  by  the  fine.  Doe,  dem,  Buikeley,  v. 
mifmL  284 

FORFEITURE. 
See  LxASB,  1. 


FORGERY. 

1-  A  person  whose  name  is  forged,  is  a 
competent  witness  ioprove  the  forgery, 
if  released.    Rex  v.  Tnomae  Pigeon.    98 

3.  If  a  banker  of  a  supposed  acceptor  of  a 
forged  bill  discount  it  for  the  agent  of 
one  of  the  indorsers,  on  the  discovery 
of  the  forgery,  the  banker  so  discounting 
may  recover  back  the  money  he  paid  on 
the  bill,  notwithstanding  he  was  the 
banker  of  the  suppose  acceptor,  and 
therefore  might  b«  taken  to  know  his 
hand-writing.  FuUer  and  Othere  v. 
Bmiik  and  Another.  197 


3.  On  an  indictment  for  foiging  die  name, 
of  two  joint  acceptors,  one  release  by 
the  holder,  for  valuable  consideration,  to 
both  of  them  jointly,  is  sufficient  to  make 
them  competent  witnesses  to  prove  the 
forgery;  and  such  release  requires  but 
one  stamp.    Rex  v.  Biflyley.  435 

4.  A  release  'to  one  of  two  joint  acceptors, 
inures  to  discharge  both.  llnd. 

5.  A  power  of  attorney  under  seal,  to  trans- 
fer stock  in  the  public  funds,  is  a  deed; 
and  knowingly  uttering  a  forged  one  is  a 
capital  ofifence,  under  stat  3  Geo.  %  e.  35, 
«.  1.    Rex  V.  Fauntteroy  431 


FRAUD. 
See  LiiK. 

If  a  horse  Is  sold  with  a  warranty,  any 
fraud  at  the  time  of  the  sale  will  avoid 
the  sale,  though  it  is  not  on  any  point 
included  in  the  warranty.    Stewm  r 
CoeaveU.  83 

FRAUDS,  STATUTE  OF. 

1.  The  plaintiflT  agreed  by  parol,  that,  if  the 
defendant  would  employ  his  ship  to  carry 
com,  he  would  bring  him  coals  at  a 
stipulated  price.  This  contract  is  not 
within  the  Statute  of  Frauds,  and  need 
not  be  in  writing ;  nor  is  part  delivery, 
or  part  payment,  necessai^^  to  make  it 
binding.     Cobbold  v.  Caeton.  51 

2.  That  part  of  the  Statute  of  Frauds, 
which  directs  certain  agreements  to  be 
in  writing,  will  be  taken  notice  of  by  the 
Court  on  the  trial  of  an  issue  out  of  the 
Court  of  Chancery.  However,  if  the 
jury  should  think  that  there  was  an 
agreement  made  which  was  not  in  writ- 
ing, the  Judge  will  indorse  that  finding 
on  the  poetea  as  special  matter.  Bur. 
nand  and  Another  v.  Nerot.  578 


GAME. 

1.  On  an  information  filed  in  the  Crown 
Office  for  game  penalties,  notice  to  a  de- 
fendant in  custody,  indorsed  on  a  copy 
of  the  information,  to  'appear  and  plead, 
or  demur;  or  a  plea  and  appearance 
will  be  entered  under  the  stat.  48  Geo.  3, 
e.  58,  is  not  good ;  as  that  stat  does  not 
apply  to  informations  of  this  sort 

On  such  an  information,  if  a  verdic* 
passes  in  favor  of  one  defendant,  and 
against  another,  the  acquitted  defendant 
is  not  entitled  to  his  costs* 

Whether,  on  the  trial  of  such  informa- 
tion, it  is  necessary  that  a  defendant  in 
custody,  who  has  not  employed  either  at- 
torney or  counsel,  should  be  brought 
into  court  at  the  time  of  the  trial-— And 
if  it  is  necessary  that  he  8hould»  whether 
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he  should  be  ht  mght  up  by  an  order  of 
the  Judge  at  Nisi  Prius,  or  by  habeas 
eorpui. — Qusere.  Dame*  v.  Bmt^  Cooke, 
and  Othert.  439,  659 

GOODS  NOT  ACCORDING  TO  ORDER. 

If  goods  are  supplied  not  according  to  the 
order  for  them,  the  buyer  is  bound  to  re- 
turn them  within  a  reasonable  time,  or 
he  will  be  bound  to  pay  for  them.  Mil- 
ner  ei  oLv,  Tucker,  15 


GUARDIAN. 
Su  CovTxasioir,  I. 

GUARANTEE. 

1.  In  an  action  on  a  guarantee  undertaking 
••to  make  provision  for  the  repayment** 
of  a  sum  lent  to  a  third  person,  the  plain, 
tiff  must  give  tome  proof  that  no  provi- 
sion has  been  made  by  the  defendant,  or 
he  will  be  nonsuited.  Slight  proof,  how- 
ever, is  sufficient     Garrett  v.  Handtei/. 

317,  483 

^.  Whether  an  undertaking  to  pay  for  work 
to  be  done,  if  the  plaintiff  will  advance 
money,  is  a  guarantee— Quasrc  Parkku 
V.  Moraoia.  376,  507 


HIGHWAY. 

1.  In  an  indictment  for  obstructing  a  com- 
mon highway,  the  highway  may  be  laid 
as  a  common  highway  for  carts,  car- 
riages, dec  though  it  has  always  been 
arched  over;  provided  it  is  capable  of 
being  used  by  all  ordinary  carriages; 
and  notwithstanding  the  arch-way  be  not 
sufficiently  high  to  permit  road  wagons 
and  other  carriages  of  unusual  dimen- 
sions to  pass  under  it  Hex  v.  Lynn  4* 
Debney,  527 

HOUSEBREAKING. 

1.  To  constitute  the  offence  of  breaking 
into  a  dwelling-house  in  the  day-time, 
(no  person  being  therein,)  it  must  be 
proved,  that  the  breaking  took  place  at  a 
time  of  day,  when  there  was  sufficient 
day-light  to  distinguish  a  person's  fea- 
tures.   Rex  V.  Caleb  Tandy,  297 

HUSBAND   AND  WIFE 
See  Driviho,  NieLiesirT,  1. 

1.  Agreements  by  husband  and  wife  to  live 
separate,  are  legal.  If  you  intend  to  set 
up  adultery  to  avoid  such  agreement, 
you  ought  to  plead  it  If  the  parties  live 
together  after  the  agreement  that  will 
put  an  end  to  it  The  wife's  conduct 
towards  her  husband  on  coming  back  is 


evidence  on  aetion  by  her  traaiee  for  tke 
separate  maintenance.  Sehoiey  v.  Guod* 
nmn.  t^ 

2.  If  larceny  be  jointly  committed  by  bos- 
band  and  wife,  the  wife  is  entitled  tA  be 
acquitted  as  under  coercion :  the  woman 
being  indicted  as  **  the  wife  of  A.  BP  is 
sufficient  proof  that  she  is  so  for  this  pur- 
pose.   Rex  V.  Knight  and  hia  Wifi,    116 

3.  Husband  and  wife  trading  as  partners  in 
Spain,  cannot  sue  in  our  courts  without 
proof,  that,  by  the  law  of  Spain,  a  feme 
covert  is  allowed  to  trade.  Whether  on 
such  proof  an  action  could  be  maintaio- 
ed  by  both—  Quitre,  Cosio  and  Pineyn 
V.  De  BemaUa,  366 

4.  The  jury  may  judge  whether  goods  fur- 
nished to  a  wife  are  suitable  to  ber 
husband's  rank.    Montague  v.  Eipinane. 

356,502 

5.  A  husband  is  not  liable  for  goods  sup- 
plied to  his  wife  while  she  is  living  with 
him,  without  proof  of  his  assent  to  the 
order.  If  she  is  wrongfully  put  away, 
he  is  liable  for  her  necessaries,  if  he  ne- 
glects to  find  them  for  her.  Ihid. 

6.  In  auumpsit  for  board  and  lodging  sup- 
plied to  the  defendant's  wife,  if  the  de- 
fence is  the  adultery  of  the  wife,  a  state- 
ment made  by  her,  confessing  her  adul- 
tery, which  statement  was  made  imme- 
diately previous  to  her  husband  turning 
her  out  of  doors,  is  admissible  in  evi- 
dence on  the  part  of  the  husband ;  and 
so  are  letters  from  different  men^  frnnd 
by  him  at  that  time  in  her  writing-desk. 
WttUon  v.  Green.  ^1 

IDENTITY. 

A  person  sends  letters  to  S,F,ot  Piymtmth 
Ihck,  and  receives  answers  to  them; 
such  answers  are  admissible  in  evidence 
against  a  defendant,  his  name  being  &  F.. 
and  it  being  proved  by  a  person  who 
knew  the  principal  residents  of  Ptymauth 
Dock,  and  knew  of  no  other  person 
named  &  F, ;  this  being  considered  suf- 
ficient prima  fade  evidence  that  they 
came  from  him;  and  if  they  were  not 
of  his  hand-writing,  it  lay  on  him  to 
show  that    Harrington  v.  Fry.  289 

IMPRISONMENT. 

1.  If  a  constable  is  preventing  a  breach  o*" 
the  pieace,  and  any  person  stands  in  h)< 
way  with  intent  to  hinder  him  from  do- 
ing so,  the  constable  is  justified  in  taking 
such  person  into  custody,  but  not  in  giv- 
ing him  a  blow.     Levy  v.  Edtvardt.      40 

3.  Semble,  that  a  jailor,  bringing  a  prisoner 
out  of  his  county  to  be  present  atlhc  tna\ 
of  an  information  on  the  game  law^,  in 
which  he  is  defendant,  without  having  a 
habeas  corpus,  or  judge's  order,  for  that 
purpose,  is  liable  to  an  action  for  false 
imprisonment    Bini  y.  Lmender,      653 
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OnMGTIfBNT. 

See  EMBiiiuntxKT*— PftACTicB,  9»  10- 

t.  The  names  of  the  grand  jurors,  who 
fbmid  am  indictment  remoTed  byeerfifr- 
rarif  need  not  be  inserted  in  the  caption. 
BnY.Oam$.  470 

L  IT  two  persons  are  jointly  indicted  for 
obstructing  a  highway,  and  no  joint  act 
appears,  £e  jadge,  as  soon  as  the  case 
for  the  prosecution  is  closed,  will  pat 
the  prosecutor's  counsel  to  elect  which 
he  wdl  proceed  against,  and  take  an  ac- 
qvittal  f^M*  the  otiher.  Mex  t.  Lynn  and 
Mmy.  538^ 

INFANCT. 

1.  A  father  is  not  liable  to  pay  for  clodies 
fomished  to  his  son,  diough  tinder  age, 
without  some  proof  of  a  contract  on  his 
Mfi,etdier  ejqiress  or  implied.  Biaek- 
turn  T.  Maekey,  1.  Fhtek  r.  Thiiemaehe, 
RP.  5 

9.  An  infant  is  suable  for  so  much  of  goods 
supplied  to  him  to  trade  with  as  were 
Qsed  as  necessaries  in  his  own  family. 
TurbeniUe  t.  WMtehoute.  94 


INSOLVENT. 

1.  An  insolrent  cannot  maintain  trover  for 
l^ate,  though  his  assignee  does  not  inter- 
fere to  prevent  him.    Lea  y.  Telfer,    146 

lln  an  action  by  the  assignees  of  an  in- 
solvent debtor  to  recover  money  from 
one  of  the  creditors,  which  ought  to  have 
gone  to  the  general  fund,  the  insolvent 
is  not  a  competent  witness  on  the  part 
of  the  plaintiff.  Rudge  and  Another  v. 
Fmgatm.  253 

INSURANCE. 

1*  Policy  of  insuranee  on  ship  or  shipa, 
warranted  to  sail  from  Demerara  on  or 
before  the  first  of  August,  The  ship  (a 
small  one)  sailed  on  that  day  two  and  a 
half  miles,  and  then  anchored  at  a  place 
nearer  the  town  than  large  ships  can 
come.  This  is  a  *<  sailing  from  Heme- 
ram^  within  the  policy.  Lang  v.  Ander- 
dnn.  171, 480 

8*  If  a  ship  is  so  injured  by  perils  of  the 
seas,  that  she  is  rendered  wholly  unfit 
for  sea,  and  cannot  be  repaired  but  at  a 
greater  expense  than  building  a  new 
ship,  the  owner  may  recover  for  a  total 
loss,  though  the  ship,  in  the  state  she  is 
reduced  to,  is  sold  with  her  registry. 
Camhridge  v.  Anderdon.  213 

).  A  ship  going  from  London  to  Granada 
and  back,  having  been  forty-eight  hours 
in  a  port  in  Granada,  has  concluded  her 
outward  voyage.  If  she  goes  afterwards 
to  other  parts  in  the  same  island  to  de- 
liver oatward  cargo,  and  receive  con- 
tritts  for  homeward  freight  and  so  is 

2 


lost,  thiB  is  m  Ion  on  bar  komMrard 
Toyage. 

A  shi^-owner,  who  has  entered  into 
contracts  for  freight,  has  an  insmble 
interest  in  the  freight,  though  the  eon* 
tracts  are  not  in  writing.    JMmKo*  t.  Warrt. 

S37 
4.  A  creditor  insures  the  life  of  his  debtor, 
who  makes  false  representations  of  his 
health,  without  the  creditor's  knowledge 
of  the  fhlsity.  The  policy  is  vitiated, 
Uiough  the  insured  died  of  a  disease  he 
was  not  then  afllicted  with.  Maynard  v. 
Rhode,  Esq.  360 

ISSUE  OUT  OF  CHANCERY. 
See  Feavps,  Statutx  or,  3.— 'EvinsvGX,98. 

JOINT  FUND. 

If  money  be  paid  by  two  persons  for  the 
benefit  of  a  third,  whether  they  ought  to 
bring  a  joint  action  for  the  whole  snm» 
and  whether  each  has  a  separate  action 
for  the  sum  he  has  advanced.  Quaere, 
May  and  Others  v.  May  and  Others.  44, 336 

JOINT  STOCK  COMPANIES. 

1.  An  agreement,  relative  to  the  buying  of 
shares  in  a  proposed  joint  stock  com« 
pany,  unauthorized  by  statute  or  char* 
ter,  is  illegal,  and  cannot  be  enforced. 
Josephs  V.  Pebrer.  341,  507 

2.  The  broker  who  bought  the  shares  can- 
not recover  his  money  of  his  principaL 

IbUL 

JUDGMENT. 

As  long  as  a  judgment  exists,  it  protects 
those  who  seize  property  under  an  exe- 
cution founded  on  it ;  and,  if  the  judg- 
ment and  execution  are  set  aside,  no 
action  lies  against  the  sheriff  for  any 
thing  he  did  under  it,  while  it  remained 
in  existence.  Jves  v.  Lueas  4*  Thompson.  1 


JURORS,  GRAND. 
6u  Ikdictxeht,  1. 

JURY,  SPECIAL. 
Su  Pbactigi,  12. 

JUSTICE  OF  THE  PEACE. 

1.  He  is  entitled  to  notice,  if  he  acted  under 
a  helief  only  of  jurisdiction.  Jones  v. 
WilUams,  459 

2.  Aldermen  by  charter  empowered  to  ap- 
point deputies.  Though  they  be  justices 
themselves,  fua  aldermen,  such  deputies 
are  not  justices.    And  therefore  these 
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•nd  foree**  most  be  taken  to  mean  active 
force.    Rex  v.  Uoyd.  301 

1  A  person  set  to  watch  a  yzxA  or  garden, 
is  not  jastified  in  shooting  one  who 
eomes  into  it  in  the  night,  even  if  he 
should  see  the  party  go  into  his  master's 
hen-roost  Bat  if,  from  the  conduct  of 
the  party,  he  has  fair  ground  for  believ- 
ing nis  own  life  in  actual  and  immediate 
danger,  he  is  jastified  in  shooting  him. 
Rtx  V.  5eM%.  319 

J.  If  a  person  is  driving  a  cart  at  an  un- 
usually rapid  pace,  and  drives  over  an- 
other and  idlls  him ;  he  is  guilty  of  man* 
shiughter,  though  he  called  to  the  de- 
ceased to  get  oat  of  the  way,  and  he 
might  have  done  so,  if  he  had  not  been 
drank.    Rex  v.  Walker,  330 

4  If  two  persons  quarrel  and  fight— one 
runs  away,  and,  when  the  other  ovei^ 
takes  him,  he  pulls  out  his  knife  and 
•tabs  him — ^if  death  ensues,  it  is  man- 
slaaghter ;  if  he  had  drawn  his  knife  be- 
fore the  conflict  began,  it  would  have 
been  murder.    Rex  v.  KeuaL  -    437 

MARRIAGE. 

A  marriage  in  Ireland  by  a  clergyman  of 
the  Established  Church,  is  good,  though 
it  takes  place  in  a  private  room,  without 
any  special  license.    Smiik  v.  MaxwelL 

371 

MARRIAGE,  BREACH  OF  PROMISE 

OF. 

Set  EviDSKcx,  33,  24,  35. 

t  Proof  of  loose  character  of  the  woman 
goes  in  bar  of  the  action  for  breach  of 
promise  of  marriage,  except  the  man 
vas  aware  of  it  at  the  time  of  the  pro- 
mise. In  mitigation  of  damages,  the 
man  may  go  into  evidence  that  his  rela- 
tives disliked  the  match ;  and  if  his  father 
is  an  incompetent  witness,  because  he 
employed  the  attorney  to  conduct  the  de- 
fence, a  witness  will  be  allowed  to  prove 
that  he  heard  the  father  express  to  the 
defendant  his  dislike.  Irving  v.  Green- 
utood,  350 

1  In  an  action  for  breach  of  promise  of 
marriage,  if  it  appears  that  the  defend- 
tnt  was  induced  to  make  the  promise,  or 
to  ermimue  ike  eonneetum^  either  by  mis- 
representation, or  wilful  suppression  of 
the  real  state  of  the  circumstances  of  the 
family,  and  previous  life  of  the  ptaintifi*, 
this  goes  in  bar  of  the  action,  and  not  to 
the (Umages only.  WkaionY.  LewU,  539 

MISDEMEANOR. 
See  ExriFSBS,  1. 

MONET  HAD  AND  RECEIVED. 
1*  If  a  contract  ia  broken,  an  action  for 


money  had  and  received  will  not  lie  for 
money  paid  under  it;  an  action  for 
breach  of  contract  is  the  proper  remedy : 
but  if  the  contract  has  been  rescinded,  it 
is  otherwise.    Davit  v.  Street,  18 

3.  In  an  action  for  money  paid,  laid  out, 
and  expended,  the  plaintifif  must  prove 
some  authority  from  the  defendant  to 
pay  the  money.    Ttg>pin  v.  Broater,    113 

3.  If  several  persons  are  jointly  engaged 
in  raising  money  for  a  babble,  one  can- 
not maintain  an  action  for  money  had 
and  received  against  another  of  them, 
for  the  money  so  raised.  MacGregtfr  v. 
Lowe,  300 

MURDER. 
See  MAXsLAuearxa,  4. 

NEGLIGENCE  OF  COACH  PROPRIE- 
TORS. 

See  CoAoa  Paoraixroms. 

NEGLIGENCE  OF  SERVANTS. 
See  Taovxm,  3. 

NEW  ASSIGNMENT. 
See  Assault,  3,  3. 


NOnCE. 
See  Bill  of  ExcsAirea,  5. 


1.  If  a  defendant  is  served  with  a  notice  to 
produce  letters  foar  days  before  the  trial, 
this  is  sufficient,  though  it  is  objected 
that  he  is  a  foreigner,  and  has  only  been 
in  England  since  the  time  when  Uie  let- 
ters were  received  by  him ;  and  there- 
fore he  might  have  left  them  abroad. 
Drabble  v.  Donner.  188 

3.  To  make  a  defendant's  card  evidence, 
'  you  mast  give  him  notice  to  produce  his 
cards  and  put  in  one  as  a  copy ;  unless 
the  one  to  be  pat  in  can  be  proved  to 
have  been  given  to  the  witness  by  the 
defendant  himself.     Clark  v.  Cctpip.   199 

3.  Notice  to  the  principal  is,  in  law,  notice 
to  all  his  agents ;  therefore,  if  stage-coach 
proprietors  have  given  the  usaal  SL  no- 
tice to  the  principal  in  London,  though 
a  parcel  sent  by  their  traveller,  who  did 
not  know  of  the  notice,  containing  m.o- 
ney,  was  lost,  the  coach  proprietors  are 
not  responsible.    Maybew  v.  Eamea.  550 

ORDER. 

If  goods  are  supplied  not  conformably  to 
the  order  for  them,  the  buyer  is  bound 
to  return  them  within  a  reasonable  time, 
or  he  will  be  bound  to  pay  for  them. 
etaLy.  TVidber.  15 


an  Inemued  nte  tlloved  bjr  u  order 
of  the  Board  of  Ordcuice,  ducd  Jugiri 
Hi,  1806.  Held,  Ihal  rbej  could  not,  in 
irpose  1821^  tr  permiited  lo  s»y  thii  ihii  i4- 
'aiher'*  musiou  wu  by  mistake ;  as,  in  1816,  the 
to  the  Board  of  Ordnaacc  bad  annoonccd  ilul 
11  Jae,  ])j  ibe  trae  cMtstrnctioii  of  the  order  of 
"'  1606,  persons  in  the  Eituation  of  Ike  de- 
ceased vere  not  entitled  to  the  benefil  of 
it ;  this  anaouacemeDl  of  the  board  har- 
iog  never  been  commUDicated  (o  the  de- 
ceased bv  the  defendants,  till  the  jear 
slcjirmg  V.  GramBood.  SIT 

PATMENT. 

"  If  moDKy  is  paid  by  two  peraoas  Ibr  the 
"      bencBt  of  a  ihW,  whether  they  oogbt  lo 

bring  a  joint  action  for  tbe  whole  Mm. 

aodwbeifaer  each  has  a  separate  wlian 

for  the  som  he   has  adranced — tfuvr. 

May  and  Oihen  r.  Maymd  Otkeru  44,3N 

PENALTY. 
The  penalty  of  twenty  pounds  per  chaldron 
far  every  chaldron  of  coals  of  ont  ton, 
sold  as  uid  for  another  sort,  inflicted  by 
the  statute  47  Geo.  3,  mm.  3,  e.  68,  i«  a 
penalty  exceeding  3(U^  and  therefore  re, 
coverable  in  the  Enperior  Courts,  under 
*.  150  of  that  statnte.  Jteew,  who  sues, 
&c^  V.  Poot  623 


wingly 
of  the 


PERJURY. 

Qfrt.  1.  An  indictment  for  perjary  may  be  inp- 
"'''  ported  against  a  marltsman,  for  swearisg 
falsely  in  an  affidavit,  thongh  it  wotdd 
not  be  receivable  in  the  conrt  it  was 
sworn  in,  becanse  the  jurat  did  not  stile 
that  it  had  been  r^ad  over  to  the  person 
iweanng  to  it :  bnt  the  person  adminis- 
tering the  oath,  mast  prove  that  Ibe  per- 
son swearing  it,  in  fact  understood  iu 


The  peijnry  is  complete  at  the  lime 
of  the  swearing  of  the  affidavit;  aiii 
whether  it  is  receivable  in  the  coon  or 
not  is  immaterial,  if  the  reason  why  it  ii 
not  receivable  is  that  some  fonnal  regn- 
ialion  is  Dot  complied  with.  Rtx  v. 
HaUey.  3$e 

I-  S.  Yuu  cannot  convict  for  perjnty  on  an 
affidavit,  if  it  refers  to  a  former  affldavil. 
which  you  are  not  in  condition  to  prora 

idem.  am 

3-  On  an  indictment  for  perjury,  the  prov- 
ing the  handwriting  of  the  signature  of 
the  person  who  administered  the  oath  ii 
sufficient  proof  that  it  was  sworn ;  and 
if  the  place  at  which  it  was  sworn  it 
mentioned  in  tfaej'nraf,  that  is  soficieni 
Duiers,  evidence  that  it  was  sworn  at  that  place, 
nt  car-      itex  v.  Speneer.  S60 

d  Ihem-  4.  If  an  insolvent  debtor  has  tworn  ltis< 
le  year  his  Kbedole  contains  a  fiill,  me.  and 
rding  to      perfect  account  of  all  debta  owing  to  hia 
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at  tne  time  of  his  petitioning  for  dis- 
charge, an  assignment  of  perjury  on 
that  oath,  stating,  that  whereas,  in  truth 
and  in  fact,  the  said  schedule  did  not 
contain  a  full,  true,  and  perfect  account, 
&c^  (in  the  words  of  the  oath)  is  too 
general.  It  ought  to  state  what  debt  he 
is  charged  with  omitting.  JUx  v.  Hepper. 

608 

PLEADING. 

See  Bru  07  ExcHiires,  3. — ^Dmiviira,  Nb- 
auexvT,  3. — ^Embkcikmiht,   3. — Hus- 

BAITD  AlTD  WlF«,  2. SaLI  OB  RkTUBN. 

SlTBlTT. — VaRIAVCS,  1. 

1.  If  defendants  justify  shooting  a  dog  by 
pleading  that  he  attacked  them,  and  that 
be  was  aeeusiomed  to  attack  and  bite  man^ 
kindf  the  plaintiff  may  call  witnesses  to 
prove  the  general  quietness  of  the  dog. 
Clark  V.  Websier  if  SaU,  104 

3.  In  an  action  by  a  passenger  in  a  coach, 
against  the  owner  for  an  injury  done  him 
by  the  coach  orertuming ;  if  the  declara- 
tion states  that  the  servants  of  the  de- 
fendant negligently  **  droves  candueiedf  and 
moRtf^n/,  the  Coach."  The  plaintiff  can- 
not  recover,  if  the  negligence  was  in 
sending  out  an  insufficient  coach.  Mat/or 
T.  Humphries.  251 

3.  In  a  declaration  for  nsary,  the  day  from 
vhich  the  forbearance  is  to  commence  is 
niaterial,.and  must  be  truly  stated.  If  no 
day  is  stated,  it  will  be  bad.  If  a  wrong 
day  is  laid,  it  will  be  a  fatal  variance. 
Partridge  v.  Coateg.  534 

POOR. 

1.  A  deputy  overseer,  or  even  a  mere 
stranger  directing  a  surgeon  to  attend  a 
poor  man,  is  liable  to  pay  the  surgeon. 
WaiUng  V.  WcUerM,  132 

2.  Whether  an  overseer  is  liable  to  pay  a 
surgeon  who  attends  a  pauper  without  a 
retainer — Qusert»  A  deputy  overseer  is 
not    &  C.  Ibid, 

POSTMASTER. 

If  a  postmaster  has  agreed  to  deliver  letters 
in  a  particular  mode,  and  by  mistake 
does  not  deliver  one  for  two  days,  that 
letter  containing  a  returned  bill,  he  is  not 
liable  in  damages  for  the  amount  of  the 
bilU  if  the  plaintiff  could  give  notice  of 
dishonor  in  time,  if  he  sent  a  special 
messenger,  though  too  late  to  do  so  by 
the  post    Hordem  and  Another  v.  DaUtm 

181 

PRACTICE. 

See  Talm,  1,  2. 

)  Role  to  show  cause  (granted)  for  a  new 
Vol.  Xn.— 51  2  1 


trial,  because  the  case  cam6  on  by  6tAr« 
prise.     Lee  v.  Joseph,  46,  336 

2.  If  a  caase  has  been  made  a  special  jury 
cause,  but  the  special  jury  have  not  been 
summoned,  the  Lord  Chief  Justice  will 
take  it  at  the  end  of  the  day  on  which  it 
would  have  been  tried  by  the  speciiil 
jury,  and  not  let  it  remain  till  all  the  spe- 
cial juries  in  the  list  are  gone  through. 
Archer  v.  Bamford.  64 

3.  In  debt  on  bond,  the  oniy  plea  being  «o/- 
vii  ad  diemt  the  execution  of  the  bond  is 
admitted,  and  the  defendant  begins.  Sand- 
ford  v.  Hunt,  118 

4.  In  civil  causes  the  judge  will  allow  the 
plaintiff  to  recall  a  witness  after  he  has 
closed  his  case,  to  prove  a  point  omitted 
to  be  proved  in  the  proper  place.  Browny 
Esq.,  V.  Giiee.  118 

5.  On  the  trial  of  quo  warranio  informa- 
tions, if  the  affirmative  of  the  issues  is 
on  the  defendant,  he  begins ;  but  if  it  is 
on  the  relator,  he  begins.    Rex  v.  Yeates, 

323 

6.  If  two  defendants  are  indicted  for  a  con- 
spiracy, the  judge  will,  under  certain  cir- 
cumstances, permit  one  of  the  defend- 
ants, who  conducts  his  own  case,  to 
cross-examine  before  the  counsel  for  the 
other  defendant;  and,  aAer  the  conclu- 
sion of  the  prosecutor's  case,  to  address 
the  jury,  and  call  his  witnesses,  before 
the  counsel  for  the  other  defendant  opens 
his  case.    Rex  v.  Cooke  and  Jenkintfon, 

321 

7.  If  affirmative  pleas  are  pleaded  with 
the  general  issue,  the  plaintiff  may  give 
in  evidence  any  matter  that  goes  to  de- 
stroy the  justifications  pleaded,  by  way 
of  anticipation  of  the  defence;  or  he 
may  prove  his  facts,  and  trust  to  answer- 
ing the  defendant's  justification  by  evi- 
dence in  reply ;  but  if  he  does  this,  he 
will  be  restricted  to  such  evidence  as 
goes  exactly  to  answer  the  case  at- 
tempted to  be  made  out  by  defendant 
in  support  of  his  pleas.  Pierpoint  v. 
ShnplaruL  447 

8.  When  a  copy  of  an  agreement  sued 
upon  is  delivered  to  the  defendant  in 
pursuance  of  a  judge's  order  for  that 
purpose;  the  judge  will,  in  general, 
make  it  a  part  of  that  order  that  the  de- 
fendant shall  make  no  objection  to  the 
stamp.     Price  v.  BnxtHby,  466 

9.  Indictment  stating  issue  joined  at  the 
*•  General  Sessions,  &c.,  Glamorgan,  be- 
fore, &c."  of  the  court  of  Great  Sessions, 
is  not  proved  by  showing  issue  joined  at 
the  *<  Great  Sessions."    Rex  v.  Tftomat. 

472 

10.  If  in  ejectment  it  is  laid  that  **  John 
Dw>,  dem.  W.  R,and  D.  T^.was  plaintiff;" 
and  it  appears  that  John  Dne  was  plain- 
tiff on  the  joint  demise,  and  also  in  two 
several  demises,  it  is  a  fatal  variance ;  as 
this  is  a  description  of  how  he  was  plain- 
tiff, and  not  an  allegation  only.         Ibid, 
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elher*  plaioKlTcMi  mortrMiii 
umem  in  ihe  lernw  "  Heceivri  o( 
D.  fl.  low.,  which  I  promisMow 
:niaiid,wiih  lawTul  interfSUJC- 
a  agTMineiil-sttinip.  and  a  ih'iTiir- 
■sl&mp— Qiuere.  Whelher  one  id- 
ion  of  liability  to  pay  a  debt  can  lie 
ed  to  two  dislinci  causes  of  acl'm 
eenthesamepariies— Quzn.  Grm 
iwt.  151.153 

PROBANDI,  ONU& 

Ste   APOTBICABT,  3. 

PROMOTION8_H5,  33a 

PROSECUTION. 
Sm  Eipim..,  2,  3. 

QUO  WARRANTO. 
Sa  P..CT1C..  5. 

RELEASE. 
oBaiHT,  3, 4 — WiTHui,  10, 18. 

RENT. 
See  LtRDLomD. 
ROBBERY, 
nstitate  ihe  crime  of  biphwaj-rob- 
be  force  used  roosi  be  force  irjib 

to  overpower  the  pany,  and  prf 
IS  resistance:  and  if  ihe  force  asri 

with  Ihat  intent,  bnl  only  lo  prl- 
sion  of  (he  properly.  il  is  not  hish- 
■bbery.     Rrx  v.  Gaotil.  yn 

gually  a  robbery  to  eilort  moner 
.  person  by  threatening  lo  areas* 

an  unnatural  offence,  whether  he 
en  guilly  of  il  or  nou  Jitx  r. 
'■•  479 

SALE,  OR  RETURN. 

are  supplied  on  sale  or  retnni 
a  year ;  after  the  year  is  espired 
:oods  have  not  been  relomed.  Ihe 
nay  recover  ihe  price  on  a  cum. 
uni  for  goods  sold  and  delircrpd, 
«oy  special  count  Barruoft  v 
23j 

SEDUCTION. 
See  WiTxEM,  4. 

SERJEANrs  INN. 

'    ol    Serjeanft    Inn,    ChmuerM 

Lou,  Esq.   T.  Brimat  md   An- 

394 

SERVANT. 

'St'i  iaveniioa  belonfa  Mt  lo  U» 
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master  but  to  himseUl   Bloxam  t.  Biaee. 

558 

t.  If  a  master  employs  a  skilfal  person  for 

ike  txpitn  purpoae  of  inventjoii,  some- 

tixnes  it  is  otherwise.    Bloxam  v,  Elaee, 

558 

SET-OFF. 

1.  A  defendant  cannot  redace  a  plaintiff's 
demand  for  goods  sold,  by  producing  a 
debtor  and  creditor  account  in  the  hand- 
vriting  of  the  plaintiff*s  clerk,  unless  he 
has  pleaded  or  given  notice  of  set-off. 
FoUirgiU  and  Other*  t.  Janea.  133 

2.  In  an  action  for  use  and  occupation  of 
stab]es,  the  plaintiff  and  defendant  hav- 
ing formerly  been  connected  in  a  stage- 
coach concern,  weekly  accounts  deliver- 
ed by  the  plaintiff  to  the  defendant,  by 
which  it  appeared  that  the  plaintiff  re- 
ceived the  profits  for  the  purpose  of 
dividing  them,  and  which  stated  the  sum 
dae  to  the  defendant  for  the  week,  are 
not  evidence  of  proper  matter  of  set«off. 
To  become  matter  of  set-off  the  balance 
in  the  partnership  account  must  be  final. 
FromoiU  v.  CouptaruL  375 

SHERIFF. 
See  ExicvTio^* — JvDeMiirT. 

1.  If  after  a  sheriff  has  returned  to  a^.  fa, 
for  301/.,- that  he  has  levied  only  13/.,  the 
plaintiff  goes  and  receives  that  13/.,  he 
cannot  maintain  an  action  for  a  false  re- 
tnm.    Btynon  v.  Garratt  and  Venabka. 

154 

•^  If  the  plaintiff  has  bought  sails  of  the 
sheriff,  under  an  execution,  with  a  know- 
ledge that  they  are  deposited  at  a  sail- 
maker's,  and  does  not  apply  for  a  deli- 
very till  after  the  time  when  the  sheriff 
is  bound  to  pay  over  the  money ;  he  can 
maintain  no  action  against  the  sheriff  if 
the  sail-maker  refuses  to  deliver  them 
np.    Duncan  v.  Garratt  and  Another.  169 

3.  The  issue  that  R,  and  Y.  became  bail  at 
the  request  of  the  sheriff,  is  proved  by 
showing  that  they  became  bail  at  the  re- 
quest of  the  sheriff's  oflScer,  to  prevent 
the  sheriff  from  being  fizqd.  Evans  v. 
Swrf.  277 

i  If  a  levy  is  made  by  the  sheriff,  and  the 
proceeds  paid  to  the  execution  creditor, 
and  trover  is  brought  by  the  assignees 
of  the  person  against  whom  the  execu- 
tion issued,  he  having  become  bankrupt : 
if  ihe  sheriff  suffers  judgment  in  such 
action  to  go  by  default,  he  cannot  reco- 
ver back  from  the  execution  creditor  the 
money  he  has  paid  him,  if  he  (the  she- 
riff) could  have  made  a  good  defence  to 
the  action  brought  against  him  by  the 
assignees,  even  though  he  gave  notice  to 
the  execution  creditor  that  he  would  de- 
ted  the  action  if  the  execution  creditor 


would  furnish  the  grounds  and  means 
for  hia  so  doing.  Auttim  v.  Vfard^  370, 507 

SHIP. 

1.  In  action  for  negligently  steering  a  ship  * 
whereby  she  was  wrecked,  and  plaintiff 
lost  his  passage  in  her — ^no  evidence  can 
be  given  of  a  specific  act  of  negligence, 
which  is  not  the  foundation  of  the  action. 
You  may  give  evidence  that  the  captain 
had  often  expressed  his  conviction  that 
the  officer  to  whom  he  gave  charge  of 
the  ship  was  incompetent  for  that  situa* 
tion.  X  ou  may  call  experienced  nautical 
men,  and  ask  them  whether,  in  their 
judgment,  particular  facts,  which  have 
been  proved,  amount  to  gross  negligence. 
MaUan  v.  Nettnt  and  Another,  70 

2.  A  book  kept  at  the  India  House  from  re- 
turns given  on  oath  under  the  statute  53 
Geo.  3,  e.  155,  of  the  number  of  passen- 
gers going  on  board  India  ships  is  evi- 
dence. 

An  agreement  between  an  East  India 
ship  owner  and  one  of  his  captains,  to 
exchange  commands  with  another  cap- 
tain, is  not  illegal;  and  such  an  ex- 
change of  commands  is  a  sufficient  con- 
sideration for  either  party  in  an  action 
on  other  terms  of  such  an  agreement. 

The  statute  49  Geo.  3,  c  126.  relative 
to  the  sale  of  offices  under  the  Efut  India 
Company^  applies  only  to  their  public 
offices,  and  not  to  the  commands  of  their 
ships :  these  being  merely  in  their  trade 
as  merchants.  Per  Bueeougb,  J.  Rick- 
ardson  v.  MeiUsh,  241 

3.  A  person  is  not  liable  for  goods  supplied 
for  the  use  of  a  ship,  unless  he  either  ia 
owner,  or  has  held  himself  uut  as  such, 
or  has  made  an  express  promise  to  pay, 
or  has  received  profit  from  the  ship. 
Harrington  v.  Fry,  289 

SHIFS  REGISTER. 

1.  The  registered  owner  of  a  ship  is  prima 
facie  liable  for  goods  furnished  for  the 
use  of  that  ship,  but  such  presumption 
of  liability  may  be  rebutted  by  evidence 
of  the  credit  having  been  given  to  others. 
Cnx  and  Others  v-  Reid  and  Another.  602 

2.  If  there  be  a  bill  of  sale  of  a  ship-note 
containing  any  qualification,  and  such 
unqualified  bill  of  sale  be  entered  pro- 
perly on  the  register,  and  there  be  also  a 
deed  of  defeasance,  making  void  such 
bill  of  sale  on  the  payment  of  a  sum  of 
money.  The  deed  of  defeasance  may 
be  given  in  evidence  on  the  part  of  the 
defendant  charged  in  an  action  for  goods, 
as  the  registered  owner,  in  order  to  show 
the  qualified  nature  of  such  defendant's 
ownership.  Ibid, 

SHIPPING-NOTE. 
A  consignee  of  goods  delivering  over  U>  a 
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for  the  plaintiflf;  and  the  Conrt  above 
would  not  disturb  the  verdict  Revenga 
7.  iiaemioih,  304 

SUNDAY. 

In  an  action  for  a  breach  of  warranty  of  a 
horse,  the  defendant  cannot  be  allowed 
to  set  ap  that  he  was  a  horse-dealer,  and 
sold  the  horse  on  a  Sunday^  contrary  to 
the  provisions  of  the  slat  of  29  Car.  2, 
c  7.    Bhxaome  v.  Wiiiiams.  294,  336 

SURETY. 

A  letter  from  a  surety  for  a  collector  to  the 
obligees  of  his  bond,  stating  that  he  will 
not  be  liable  after  the  date  of  the  letter, 
is  00  defence  to  an  action  on  the  bond 
for  a  deficit  subsequent  to  the  letter,  if  it 
be  nut  pleaded  specially.  U  it  ifeao  plead- 
td—Qiuert.    Hough  and  Another  y.  Warr. 

151 

SURRENDER. 
See  TxRM. 

SURVEYOR. 

1.  If  he  makes  an  estimate '  considera- 
bly erroneous,  from  not  examining  the 
^ound  for  the  foundation,  he  is  not  en- 
tilled  to  recover  for  his  plans,  &c.  Monet/' 
penny  v.  Hartland,  352 

3.  If  he  is  a  shareholder  he  can  maintain 
no  action.  Ibid. 

3.  Semble,  If  the  Committee  under  a  Bridge 
Act  employ  him,  the  trustees,  not  the 
committee,  are  liable  to  his  action  for 
payment  Ihid» 

TALES. 

I.  Since  the  stat  7  &  8  W.  3,  c,  32,  tales. 
men  can  only  be  taken  from  the  panel 
of  the  jury  summoned  .to  try  the  other 
causes,  and  not  from  the  by-standers. 
R^x  V.  HUL  667 

t.  Oo  a  trial  of  an  information  in  nature 
of  a  quo  warranto,  which  has  been  made 
a  special-jury  cause,  jurors  who  have 
been  summoned  to  try  the  prisoners  on 
the  crown  side  of  the  assize,  are  not 
thereby  qualified  to  act  as  talesmen.  Rex 
V.  Tipping.  668 

TENANT. 

1.  In  an  action  of  debt  on  11  ^.  2,  e.  19, 
a^Erainst  a  tenant,  for  fraudulently  remov- 
ing his  ?oods  to  avoid  a  distress ;  it  is 
immaterial  whether  the  removal  is  in 
Ihe  ni^jht  or  not  Evidence  that  the  te- 
nant's sons  removed  the  goods,  with 
his  consent  will  support  a  declaration 
against  him  for  removing  the  eoods,  and 
ihem^  for  assisting  him  in  such  removal. 
LytieTy  Esq.,  v.  Brown  and  Others.       121 

3.  Under  a  covenant  that  tenant  **  should 


and  would  substantially  repair,  upholdi 
and  maintain"  a  house,  he  must  keep  up 
the  inside  painting.    Mtmk  v.  Noyes.  265 

TENDER. 

1.  A  plea  of  tender  is  not  supported  by 
proving  that  the  defendant  took  a  sum 
of  money  out  of  his  pocket  and  said  to 
the  plaintiff,  "If  you  will  give  me  a 
stamped  receipt  I  will  pay  you  the 
money :"  as  by  the  stat.  43  G.  3,  e,  126, 
the  payer  of  money  may  provide  the 
stamp  and  charge  for  it:  and  a  tender 
must  always  be  unconditional  Lavig  v. 
Meader,  257 

2.  A  tender  to  a  collector  appointed  by  the 
solicitor  to  a  commission  of  bankrupt,  is 
not  good;  he  having  no  discretion  on 
the  subject     Bltrw  v.  Rtuaell.  365 

3.  If  a  person  tender  money,  but  will  not 
pay  it  unless  the  person  to  whom  it  is 
tendered  will  give  him  a  receipt  in  full 
of  all  demands,  such  a  tender  is  bad. 
Grijith  V.  Hodges.  419 

TERM. 

If  no  evidence  is  given  of  the  existence  of 
a  term  to  attend  the  inheritance,  since 
the  year  1793,  and  the  owner  of  the  fee 
has  acted  as  if  it  had  been  surrendered, 
the  jury  may  presume  that  it  has  been 
surrendered ;  the  purpose  for  which  the 
term  was  created  having  been  long  since 
fulfilled.     Barilet  v.  Doumes,  522 

THEATRE. 

In  an  action  against  a  performer  for  not 
performing  at  a  licensed  theatre,  pursu- 
ant to  his  contract  evidence  that  the  per- 
formances have  gone  on  without  inter- 
ruption, is  sufficient  prt/na/ncie  evidence 
that  the  theatre  is  duly  licensed.  Ritd- 
well  V.  Redge,  220 

THREATENING. 
See  RoBBBRT. 

TITHE-COMPOSmON. 

A  tithe-com position  being  at  one  undivided 
sum  from  Michaelmas  to  Michaelmas,  the 
tenant  going  away  at  Lady-day  must 
pay  up  the  composition  to  the  enauir^ 
M'chnelmas.  Hulme,  Clerk,  v.  PardnCf 
Widow.  93, 33C 

TITHES. 

1.  In  an  action  by  a  vicar  for  not  setting 
out  prsdial  tithes,  proof  of  a  single  pay- 
ment to  him,  or  any  of  his  predecessors, 
of  that  fipecies  of  tithe,  is  evidence  to  go 
to  the  jury,  that  the  vicars  of  that  place 
are  endowed  with  that  species  of  tithe. 
Apperky,  Clerk,  ▼.  GilL  316 
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7.  If  the  declaration  state  that  the  defendant 
being  owner  of  a  stage-coach,  undertook 
to  cany  <*  the  plaintiff,  her  children,  and 
servants  tos^eUur,  in  and  by  a  certain 
stage  coach**— Evidence,  that  the  whole 
vmde  of  the  coach  was  taken  for  the 
•plaintiff  and  her  three  daughters,  and 
tvo  outside  placet  for  her  servants,  will 
support  the  declaration.    Long  v.  Borne, 

610 

VENUE, 
See  Vabiavci,  2. 

VETERINARY  COLLEGE. 
See  UsAoi  or  Teadi,  2. 

A  certificate  of  the  Velermary  College  is 
not  evideDce,  not  coming  from  a  oody 
known  to  the  law.    SeweU  y.  Carp.    393 

USAGE  OF  TRADE, 

L  The  usage  of  trade  must  be  certain  and 
universal,  to  make  it  binding  on  transac- 
tions in  such  trade.  Wood,  Aengnee  of 
Hall,  V.  Wood.  59 

2.  Persons  employing  one  of  a  trade  or 
profession,  where  there  is  a  general 
usage,  will  be  taken  to  have  dealt  with 
him  according  to  that  usage.  Sewetl  v. 
Carp.  392 

3.  Usage  for  a  veterinary  surgeon  to  charge 
for  his  attendances,  when  much  medicine 
was  not  necessary,  is  too  uncertain.  Ilrid, 

USE  AND  OCCUPATION. 
See  Sbt-oft,  2. 

If  diere  has  been  an  agreement  for  a  lease, 
on  which  the  defendant  was  let  into  pos- 
session,  and  it  is  not  proved  that  a  lease 
vas  tendered,  signed  by  proper  lessors, 
the  owner  of  the  premises  cannot  main- 
tain an  action  for  use  and  occupation. 
BumbtUlv.  Wright.  589 

USURY. 

See  PtBADivo,  3. 

A  security  given  in  lieu  of  a  former  se- 
curity, whi'sh  was  tainted  by  usury,  is 
void;  unless  in  the  second  security  a  de- 
duction is  made  of  all  sums  paid  usuri- 
ously  under  the  former  security.  Wickes 
V.  Oogerly.  396 

WAGER, 


WARRANTY. 

See  Feaud. 

If  a  commodity  having  a  fixed  value  is  sold 
for  a  particular  purpose,  and  it  tunis  out 
unfit,  whether  an  action  lies,  though 
there  has  been  no  warranty — QiMsre. 
Gray  and  Another  v.  Cox  arid  Another. 

184,  491 

WAIVER, 

1,  A  person  having  a  hen  upon  goods,  does 
not  waive  that  Uen  by  the  mere  fact  of  his 
omitting  to  say  that  he  claims  the  goods 
in  that  right,  when  they  are  demanded. 

Nor  is  it  sufficient  evidence  of  a  waiver 
of  his  /ten,  that  he  bought  these  goods 
with  others,  and  also  refuses  to  deliver 
up  the  other  goods,  though  he  has  no  Hen 
on  them ;  the  sale  of  both  sets  of  goods 
being  void.  White  and  Another ^  Assig* 
nees  of  Syme,  v.  Gainer.  324 

2.  If  ejectment  is  brought  on  a  forfeiture 
of  a  lease,  and  aAer  the  bringing  of  such 
ejectment  the  landlord  accepts  rent,  it 
is  no  waiver  of  ihe  forfeiture  Doe,  d 
Marefrafi,  v.  HUux.  346 

WHARF. 

By  a  private  act  of  Parliament,  the  London 
Dock  Company  was  to  be  sued  for  inju- 
ries within  six  months  after  the  fact  com" 
mitted: — Held,  that  the  limitation  ran 
from  the  time  of  the  consequential  in- 
jury happening;  the  act  at  first  not  be- 
ing tortious  or  injurious.  Gilton  v.  Bod^ 
dingtan.  541 

WHARFINGER, 

If  goods  be  sent  to  a  wharf,  to  go  by  a  ves- 
sel to  any  place  on  the  coast  of  EngUmd, 
the  wharfinger  does  not  discharge  his 
duty  by  delivering  them  to  one  of  the 
crew,  but  shoald  deliver  them  to  the  cap- 
tain of  the  vessel,  or  some  other  person 
in  authority  on  board  it.  Semble,  that  it 
is  his  duty,  either  by  himself  or  his  ser- 
vants, to  see  the  goods  put  on  board,  and 
then  make  an  entry  of  the  shipment 
Leigh  V.  SmUh.  638 

WITNESS. 
See  Attokitbt,  4. — CRoss-ExAMiicATiojr,  I. 

— DrTVINO,     NsOLIOKIfT,     4. EvTDKjrCB, 

4. — ExpK!fSE8, 1. — Markiaor,  Brl  vch  or 
Prom  IBB   or,   1. — Plbadiito,   1.  —  Prac- 

TICB,  6. 


1. 


If  an  action  for  money  had  and  received  is 
brought  against  the  stake-holder,  on  a 
dog-fight,  to  recover  the  stakes,  on  the 
^und  that  the  plaintiflT's  dog  won.  the 
judge  will  order  it  to  be  stnick  out  of 
the  cause  paper,  as  he  will  not  try  which  | 
dog  won  the  battle.    Egerton,  Esq.,  v. '2. 


Furteman. 


G13i 


Whether,  in  an  action  for  work  and 
labor,  the  party  who  actually  did  the 
work  is  a  competent  witness  to  prove 
that  he.  and  not  the  plaintiff,  is  the  per- 
son to  be  paid — Quaere  Martin  v.  JarJe* 
gftn,  17 

The  defendant  having  contracted  to  re- 
build a  house,  employed  the  plaintiff  to 
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do  the  bricklayers'  work.  The  owner 
of  the  house,  who  had  paid  neither  of 
them»  is  a  competent  witness  to  prove 
that  the  plaintiff  did  the  work.  Goodman 
V.  Loot,  76 

3.  Though  the  counsel  for  the  prosecution 
is  not  bound  to  call  every  witness  whose 
name  is  on  the  back  of  the  indictment, 
the  judge  will  sometimes  call  those  omit- 
ted to  be  called  for  the  prosecution.  Rex 
V.  Simmonda.  84 

4.  Witnesses  cannot  be  cross-examined  to 
facts  not  in  issue,  if  such  facts  are  inju- 
huus  to  the  characters  of  persons  not 
connected  with  the  cause. 

In  seduction  cases  the  plaintiff's  coun- 
sel may  call  witnesses  to  the  general 
good  character  of  the  party  seduced,  if 
her  character  has  been  attacked  in  cross- 
examination.     Bate,  Widow,  v.  Hili.  100 

5.  In  all  cases  where  the  validity  of  a  com- 
mission of  bankrupt  is  tried,  every  cre- 
ditor of  the  estate  is  incompetent  as  a 
witness.     Hallen  v.  Homer.  108 

6.  In  trespass  quewe  elatutum  fregit^  if  the 
defendant  justifies  inter  aliu  that  the  locus 
is  a  free  wharf  for  the  inhabitants  of  O., 
an  inhabitant  of  O.  is  an  incompetent 
witness;  but  if  the  defendant's  counsel 
consent  to  waive  that  plea,  he  is  compe- 
tent    Prewit  V.  Tilly.  140 

7.  The  assistant  to  a  sheriff's  officer,  who 
is  leA  iji  possession  under  an  execution, 
is  a  competent  witness  for  the  sheriff,  in 
an  action  for  a  false  return.  Clark  v. 
Lucas  and  Another.  156 

8.  A  factor  having  pledged  goods  to  seve- 
ral persons,  the  factor  is  a  competent 
witness  in  an  action  of  trover  against  the 
parties  having  the  goods.  Greenumy  and 
Another  v.  Fisher  and  Others.  190 

9.  A  person  is  a  competent  witness  for  the 
plaintiff  in  an  action  for  goods  sold, 
though  he  is  to  receive  a  commission  on 
the  sale.  Murley  and  Another  v.  Lang- 
rick.  216 

10.  If  a  bankrupt  has  had  his  certificate 
and  has  released  his  assignees,  it  is  suf- 
ficient, on  an  objection  to  his  compe- 
tency as  a  witness,  for  him  to  state  that 
he  has  released  his  assiernees,  without 
producing  the  release.  Carlisle  and  Others, 
Assignees  of  Russell  v.  Eady.  2ti4 

11.  In  an  action  by  the  assignees  of  an  in- 
solvent debtor,  to  recover  money  from 
one  of  the  creditors,  which  ought  to  have 
gone  to  the  general  fund,  the  insolvent 


is  not  a  competent  witness  on  tttt  pul 
of  the  plaintiff.  Budge  and  Anotho'  t 
Ferguson.  359 

m.  If  a  witness  being  cautioned  that  he  is 
not  obliged  to  answer  questions  which 
tend  to  criminate  him,  still  does  answer 
such  questions,  he  cannot  aiterwards 
take  the  objection  to  any  further  qoes- 
tion,  relative  to  that  whole  transaction. 
Dixon  V.  Vale  and  Others.  278 

13.  The  widow  of  a  deceased  person  is  a 
competent  wimess  for  the  plaintiff  in  an 
action  brought  against  the  executors  of 
such  person,  on  a  promise  made  by  him 
in  his  lifetime.    Beveridge  v.  Mkder.  364 

14.  The  judge  at  a  trial  will  not  compel  a 
witness  to  say  where  he  lives,  if  he 
states  that  he  believes  a  bailable  writ  is 
out  against  him  at  the  instigation  of  the 
party  asking.     Wataon  v.  Bevem.       363 

15.  An  articled  clerk  to  an  attorney,  who 
is  bound  by  his  articles  to  keep  his  mas- 
ter's secrets,  is  at  liberty  to  give  in  evi- 
dence statements  of  his  master  not  made 
under  a  charge  of  secrecy,  nor  affect- 
ing the  interest  of  his  master*s  clients; 
though  the  disclosure  may  go  to  support 
a  civil  action  against  the  master.  VV>6I 
V.  Smith.  337 

16.  A  defendant  in  trespass  who  has  saf 
fered  judgment  to  go  by  default,  is  not  L 
competent  witness  for  other  defendants 
in  the  same  action,  who  have  pleaded, 
if  the  jury  have  to  assess  the  damages 
against  him,  as  well  as  to  try  the  issae 
as  to  the  other  defendants.  Mash  v.  Smith 
and  Others.  577 

17.  If  a  paper  be  put  into  the  hands  of  a 
witness  to  refresh  his  memory,  the  coun- 
sel on  the  opposite  side  have  a  right  to 
see  it,  but  if  it  is  merely  given  to  him  to 
prove  a  hand-writing  to  it,  they  have  not 
Sinclair  v.  Stevenson.  582 

18.  If  a  creditor  of  a  bankrupt  a^ees  to 
release  the  estate,  on  an  undertaking  by 
the  assignees  to  pay  him  what  should 
appear  to  be  justly  due,  he  is  a  compe- 
tent witness  for  the  assignees.  Ibid 

WORK  AND  LABOR. 
See  Cebdit,  1. 

WRIT  OF  INQUIRY 
Sse  Sliitdir,  4. 
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CASES 


AT 


NISI  PRIUS. 


COURT  OF  KING'S  BENCH. 


SITTINGS  AT  WESTMINSTER,  IN  EASTER  TERM,  1826. 


BEFORE  MR.  JUSTICE  BAYLEY, 


{Who  sai  for  ike  Lord  Chief  Justice.) 


WALDO  V.  MARTIN. 

If  a  covenant  is  entered  into,  that  if^the  plaintiff  will  procure  the  defendant  to  be  appointed 
to  an  office,  he  will  pay  the  plaintiff  a  share  of  the  emoluments ;  and  (his  be  without 
the  knowledge  of  the  person  who  has  the  right  of  appointing;  to  the  office  ;  this  is  such 
a  fraud  on  him  as  will  avoid  the  covenant,  whether  the  office  is  one  lawfully  saleable 
or  not 

Covenant.  This  action  was  brought  on  a  deed,  by  which  the  defendant 
covenanted  to  account  to  the  plaintiff  for  a  moiety  of  the  profits  of  the  office  of 
bag-bearer  of  the  Pipe-office  of  the  Exchequer.  This  office  had  been  held  by 
(he  plaintiff,  but  he,  on  the  making  of  this  bargain,  resigned  it,  and  procured 
the  situation  for  the  defendant.  There  were  several  special  pleas;  and  on  the 
pleadings  three  questions  were  raised — First,  whether  this  was  an  office 
touchincr  the  administration  of  justice,  and  therefore  not  legaUy  saleable. 
Suondly,  whether  it  was  an  office  touching  the  receipt  of  3ie  public  r^ 
revenue,  ♦and  therefore  not  saleable.t    Thirdly,  whether  this  bargain  was    *- 

t  By  the  statute  5  &  GEdw.  6,  e.  16,  it  is  enacted, — s.  2,  '  That  if  any  person  or  per- 
•ons  at  any  time  hereafter  bargain  or  sell  any  office  or  offices,  or  deputation  of  any  office 
^r  offices,  or  any  part  or  parcefof  any  of  them,  or  receive,  have,  or  take  any  money,  fee, 
reward,  or  any  other  profit  directly  or  indirectly,  or  take  any  promise,  aereemeni,  cove- 
nant, bond,  or  any  assurance  to  receive  or  have  any  money,  fee,  reward  or  other  profit, 
directly  or  indirectly,  for  any  office  or  offices,  or  for  the  deputation  of  any  office  or  offices 
or  any  part  of  any  of  them  ;  or  to  the  intent  that  an^  person  should  have,  exercise  or 
enjoy  any  office  or  offices,  or  the  deputation  of  any  office  or  offices,  or  any  part  of  anv  of 
toero :  which  office  or  offices,  or  any  part  or  parcel  of  them,  shall  in  any  wise  touch  or 
^^h.  XII 53  (417) 
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le  without  the  knowledgfe  of  Mr.  liirrert  who  had  *the  right  of  appoint-  tm 
to  thii  office,  and  therefore  was  lo  much  in  fraud  of  Mr.  Ikrrer,  as  to  *- 


made 

ing 

make  the  bargain  void. 


concern  the  administration  or  execution  of  joatica,  or  the  receipt,  controlment  or  paymeot 
of  any  of  the  king's  highness*  treasure,  money,  rent,  revenue,  account,  aninage,  aaditor- 
ship  or  surveying  of  any  ot  the  king'a  majesty's  honors,  castles,  manora,  lands,  tene- 
ments, woods  or  hereditamenta ;  or  any  of  the  king's  majeaty's  cnstoma,  or  any  other 
administration  or  necessary  attendance  to  be  had,  oone  or  executed  in  any  of  the  kiiig*i 
majesty's  castom-house  or  houses;  or  the  keeping  of  any  of  the  king'a  majeaty's  towns, 
castles  or  fortresses,  being  used,  occupied  or  appointed  for  a  place  of  atrength  and  defenee; 
or  which  shall  concern  or  touch  anv  clerkshia  to  be  ocoupied  in  any  manner  of  court  of 
record,  wherein  justice  is  to  be  aaaiiniatereu ;  that  then  all  and  every  auch  person  tod 
persons  that  shall  so  bargain  or  sell  any  of  the  aaid  office  or  officea,  deputation  or  deputa- 
tions, or  that  ahall  take  any  money,  fee,  reward  or  profit,  for  any  or  the  said  office  or 
riffices,  deputation  or  deputations  of  any  of  the  said  offices,  or  any  pan  of  any  of  them,  or 
that  shall  take  any  promiae,  covenant,  bond  or  assurance  for  any  money,  reward  or  profit, 
to  be  given  for  any  of  the  said  office  or  officea,  depataiion  or  deputations  of  an jr  of  the  said 
office  or  offices,  or  any  part  of  any  of  them,  ahall  not  only  lose  and  forfeit  all  his  and  their 
riffht,  interest  and  estate  which  such  person  or  persons  shall  then  have,  of,  in  or  to  inv 
ofthe  said  office  or  officea,  deputation  or  deputationa,  or  any  part  of  any  of  them,  or  of, 
in,  or  to  the  gift  or  nomination  of  any  of  the  said  office  or  offices,  deputation  or  depntatione, 
for  the  which  office  or  officea,  or  for  the  deputation  or  deputationa  of  which  ^oe  or  offices, 
or  for  any  part  of  any  of  them,  amr  aueh  peraon  or  persons  shall  ao  make  any  bargain  or 
sale,  or  take  or  receive  any  aum  of  money,  fee,  reward  or  profit,  or  any  promiae,  covenant 
or  assurance  to  have  or  receive  any  fee,  reward,  money  or  profit:  but  also  that  all 
and  every  such  person  or  persons,  that  ahall  give  or  pay  any  sum  of  money,  reward,  or 
fee,  or  shall  make  any  promise,  agreenient,  bond  or  assuraoee  for  any  of  the  aaid  offices, 
or  for  the  deputation  or  deputations  of  any  of  the  said  office  or  offices,  or  any  part  of  any 
of  them,  shall  immediately,  by  and  upon  the  same  fee,  money  or  reward  given  or  paid,  or 
upon  any  such  promise,  covenant,  bond  or  agreement  had  or  made  for  any  fee,  sum  of 
money  or  reward  to  be  paid  as  is  aforesaid,  be  adjudged  a  disabled  peraon  m  tlie  law,  to 
all  intents  and  purposes,  to  have,  occupy  or  enjoy  the  aaid  office  or  officea,  deputation  or 
deputations,  or  aiw  part  of  any  of  them,  for  the  which  such  person  or  persons  snail  so  give 
or  pay  any  sum  of  money,  fee  or  reward,  or  make  any  promise  covenaDt,  bond  or  other 
assurance,  to  give  or  pay  any  sum  of  monev,  fee  or  reward.' 

And  by  «.  3,  it  is  enacted,  *  That  all  ana  every  such  bargains,  salea,  promiaes,  bonds, 
^agreements,  covenants  and  assurances  as  before  specified,  shall  be  voia,  to  and  against 
(him  and  them  by  whom  any  such  bargain,  sale,  bond,  promise,  covenant  or  aasuraoce 
•ehall  be  had  or  made.* 

But  as  to  government  offices  and  offices  in  the  gift  of  the  East  India  Company,  this 
statute  is  much  extended  by  the  stat.  49  Geo.  3,  c.  126,  which  enacta,— •.  1,  *Tbat  the 
-said  act  and  all  the  provisioni  therein  contained,  shall  extend  and  be  construed  to  extend  to 
Scotland  and  Ireland,  and  to  all  offices  in  the  gift  ofthe  crown,  or  of  any  office  appointed 
by  the  crown,  and  all  commissions,  civil,  naval  or  military,  and  to  all  places  and  employ- 
ments, and  to  all  deputations  to  any  such  offices,  commissions,  places,  or  employments 
in  the  respective  departments  or  offices,  or  under  the  appointment  or  superintendance  and 
control  ofthe  lord  high  treasurer  or  commissioners  of  the  tressur]^,  the  secretary  of  state, 
the  lords  commissioners  for  executing  the  office  of  lord  high  admiral,  the  master  general 
:and  principal  officers  of  his  majesty's  ordnance,  the  commander-in-chief,  the  secretary  at 
war,  the  paymaster-general  of  his  majesty's  forces,  the  commissioners  for  the  afiairs  of 
India,  the  commissioners  of.  the  excise,  the  treasurer  of  the  navy,  the  commissioners  of 
the  navy,  the  commissioners  for  victualling,  the  commissioners  of  transports,  the  com- 
missary-general,  the  storekeeper-general,  and  also  the  principal  officera  of  anv  other 
public  department  or  office  of  his  majesty's  government  in  any  part  of  the  united  kiog- 
dom,  or  in  any  of  his  majesty's  dominions,  colonies,  or  plantations  which  now  belong  or 
may  hereafter  belong  to  his  majestv,  and  also  to  all  offices,  commissions,  places  and 
employments  belonging  to  or  under  the  appointment  or  control  of  the  united  company  of 
merchants  of  England  trading  to  the  East  Indies,  in  as  full  and  ample  a  manner  as  if  the 
provisions  of  the  said  act  were  repeated  as  to  all  such  offices,  commissions,  places,  and 
employments,  and  made  part  of  this  act ;  and  the  ssid  act  and  this  act,  and  all  the  ciauaefr 
and  provisions  therein  respectively  contained,  shall  be  construed  as  one  act,  aa  if  the  same 
had  been  herein  repeated  and  re-enacted.* 

And  by  the  latter  sections  of  this  act,  all  persons  concerned  in  transactiona  of  this  sort, 
as  buyers,  sellers,  agents,  dtc,  sre  to  be  deemed  guilty  of  a  misdemeanor;  but  there  is  a 
proviso  that  this  act  is  not  to  extend  to  sales  of  commissions  and  appointments  in  the  band 
of  gentlemen  pensioners,  or  the  yeomen  ofthe  guards,  or  in  the  marshalsea,  or  the  palaee 
court,  or  to  commissions  in  his  majesty's  forces  according  to  regulations.  And  it  i»  pro- 
vided by  s.  10,  that  'nothing  in  this  act  contained  shall  extend  or  be  construed  to  extend 
to  prevent  or  make  void  any  deputation  to  any  office,  in  any  caae  in  which  it  is  lawful  to 
appoint  a  deputy,  or  any  agreement,  contract,  bond,  or  assurance  lawfully  made  in  respect 
of  any  allowance,  salary,  or  pavment  made  or  agreed  to  be  made  by  or  to  such  priocipa) 
or  deputy  respectively,  out  of  the  fees  or  profits  of  such  office.' 
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'Evidence  was  given  to  ihow  cleariy,  that  the  office  woe  not  one  touching 
'he  administradon  of  justice ;  but,  on  the  second  point*  it  was  proved  that 
the  officen  of  the  Pipe>^office  receive  certain  arrears  of  taxes  from  the  sheriffs 
of  the  difierent  counties  at  the  Pipe-office  in  Somerset  Souae^  which  money  so 
/eoeired,  it  is  the  duty  of  the  bag-bearer  to  carry  to  the  Receipt  of  the  Exche^ 
quer  at  We$tmin$ter,  On  the  third  point,  Mr.  Farrer  was  called :  he  stated 
M-1  that  he  was  first  secondary  in  the  Pipe-office ;  and  that,  as  *such,  he  had 

-'  the  right  of  appointing  the  bag-bearer ;  and  tliat,  on  the  resignation  of  the 
plaindflT,  he  appointed  the  defendant,  at  the  solicitation  of  the  plaintiff;  but  that 
he  knew  nothing  of  this  bargain  relative  to  the  profits  ;  and  that  he  highly  dis- 
approved of  it,  on  diseoverinf  that  it  had  taken  place.  Mr.  Farrer,  however, 
stated  that  he  had  known  uie  Pipe-office  for  eighty  years,  haying  been  ap* 
pointed  to  a  situation  in  it  in  the  year  1745,  and  that  he  had  known  this  office 
of  bag-bearer  sold  more  than  once.     It  was  an  office  held  for  life. 

Batlet,  J.  It  is  proved  that  Mr.  Farrer  did  not  know  of  this  bargain,  and 
there  is  therefore  no  doubt  that  the  defendant  was  appointed  by  a  fraud  on  Mr. 
farrer. 

Denman.  But  if  this  is  an  office  legally  Saleable,  I  submit,  that  Mr.  Farrer* n 
knowledge  of  the  barsain  is  iinmaterisd. 

Batlkt,  J.    I  thiiUL  not. 

The  learned  Judge  directed  a 

Nonsuit. 

Benmant  and  Brougham,  for  the  plaintiff. 

Scarieit,  and  ChUty^  for  the  defendant 

[Attomies— JFI  Roberts^  and  Burd  ^  Johnaon^l 
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BBFORE  ABBOTT,  C.  J^  BAYLEY,  H0LR07B,  AND  LITTLEDALB,  J8. 

In  Banc. 

Denman  moved  for  a  rule  nisi,  for  a  new  trial,  and  argued,  that  this  was  an 
office  legally  saleable,  and  cited  Sparrow  v.  ReynM,  26  Gar.  2,  in  C.  B.  Bac. 
«ii^  Abr.  tit.  ^Ofiicer,  {F\GodboW$  case,  6  Leon.  28  ;  and  Blmkard  v.  Galdy, 

J  4  Mod.  228.t 

And  by  f .  11,  *  That  nothing  in  the  said  act  or  in  this  act  contained  ihall  extend  to  any 
•opDiI  reaervation,  charge,  or  payment  made  or  reqnlfed  to  be  made  out  of  the  fees,  per 
qoititea,  or  profits  of  any  office  to  any  person  who  shall  have  held  such  office,  in  any 
commission  or  appointment  of  any  person  aucceedinjf  to  such  office,  or  to  any  agreement, 
cofitraet,  bond,  or  other  assurance  made  for  secunng  such  reservation,  charge,  or  pav- 
aeot :  provtdeid  always,  that  the  amount  of  such  reservation,  charge,  or  payment,  anatna 
ctrcnmstancea  and  reasons  under  which  the  same  shall  have  been  permitted,  shall  be 
•ttied  in  the  commission,  patent,  warrant,  or  inatrument  of  appointment  of  the  person  so 
•occeediog  to  and  holding  such  office,  and  paying  or  aecnring  auch  money  as  aforesaid/ 

^  In  the  ease  of  Sparr^m  v.  Betfnold,  it  was  aaid,  that  a  aeat  in  the  aix  clerks'  office  ia  a 
Mleable  office,  as  Ming  ministerial  only.  But  that  one  judge  thought  the  aale  bad  at 
common  law,  as  againat  public  policv.  In  GodMt*§  case,  the  aale  of  the  office  of  bailiflT 
of  i  hundred,  was  held  not  to  be  within  the  atatute.  Blankard  v.  Oaidy^  waa  the  case  of 
■  provost  marshal  of  Jamaica,  but  the  court  did  not  decide  whether  his  waa  an  office 
toochiog  ths  admtniatration  of  justice,  the  case  being  decided  on  the  ground  that  the  atat. 
ofEdw.  6  did  not  extend  to  the  coloniea. 

In  Dr.  Tr9i9CT*9  case,  it  waa  resolved  by  the  judgaa,  on  a  reference  to  them  by  the  Lord 
Chaacellor,  that  the  offieea  of  chancellor,  registrar,  and  commiaaary  in  £celesiastical 
Conns,  are  within  the  atat,  5  Bdw.  6,  because  they  *  concern  matters  about  matrimony, 
■od  legitimation,  which  touch  the  inheritance  of  the  subjects,  and  about  matters  of  legacy 
for  chattels  real  and  personal ;  and  in  that  reapect  are  Courta  of  Juatice ;  and  therefore 
the  offieea  io  those  courts  are  within  the  stat.*    Cro.  Jae.  269 ;  db  18  Co.  78,  S,  C. 
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*Abbott,  C.  J.  Supposing  that  this  is  a  saleable  office,  &na  tnat  it  was  pro* 
cured  by  purchase,  Mr.  Farrer  not  knowing  of  the  bai^ain,  is  not  that  such  a 
fraud  on  him  as  will  avoid  the  bargain  ? 

Denman  then  went  on  certain  affidavits,  which  tended  to  show  that  Mr. 
Farrer  was  mistaken,  and  that  he  really  did  know  of  the  bargain,  but  bad  for- 
gotten it :  however,  tliat  was  not  at  all  clearly  shown. 

Abbott,  C.  J.  I  think  that  there  should  be  no  new  trial  in  this  case,  for 
without  considering  whether  the  office  touches  the  administration  of  justice  or 
the  public  revenue,  this  agreement  being  entered  into  without  the  knowledge  of 
Mr.  Farrer^  is  such  a  fraud  on  him  as  will  make  that  agreement  void,  and  una- 
vailable in  point  of  law ;  as  when  Mr.  Farrer  appointed  to  the  office,  he  con- 
sidered that  the  appointee  was  to  have  the  profits ;  and  by  this  agreement,  that 
is  not  to  be  so ;  and  by  those  means  he  is  made  to  appoint  to  the  office  for  the 
profit  of  a  person  whom  he  does  not  intend.  I  think,  therefore,  the  nonsuit 
was  right. 

HoLROYD,  J.  \  think  the  circumstances  attending  this  bargain  are  such  as 
to  make  it  unavailable,  on  the  ground  that  it  was  in  fraud  of  Mr.  Farrer. 

LmxEDALE,  J.,  concurred. 

Rule  refiised. 


•SITTINGS  IN  LONDON,  AFTER  EASTER  TERM,  1825.     [^ 
BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


BAROUGH  t;.  WHITE. 

The  declarations  of  a  former  holder  of  a  promissory  note  payable  on  demand,  made  while 
he  was  the  holder,  are  not  evidence  for  the  defendant  in  an  action  by  a  subsequent 
holder,  unless  the  note  had  been  presented  for  payment  before  such  declarations  were 
made. 

Assumpsit  on  the  joint  and  several  promissory  note  of  the  defendant  and  his 
brother,  dated  September  20,  1823,  and  payable  on  demand  to  a  person  named 


fi 


On  the  question,  what  amounts  to  a  sale. — In  the  case  of  Culliford  v.  Dr.  Pardonell, 
2  Salk.  466,  it  was  held,  that  a  bond  by  a  deputy  to  pay  half  the  profits  of  his  office  to  his 
rincipal,  was  not  within  the  statute ;  as  that  was  in  effect  giving  the  deputy  the  other 
alf  as  a  salary  for  his  services.  And  In  Godolphin  v.  Tudor,  2  Salk.  468,  and  6  Mod. 
Rep.  234,  (but  which  is  best  reported  from  a  MS.  of  C.  J.  WiUa,  in  Willes.  Rep.  by 
Dumford,  575,  n.)  it  was  held,  after  three  arguments,  that  if  an  officer  has  certain  annual 
profits,  a  deputation  of  his  office,  reserving  any  sum  not  exceeding  the  amount  of  tkt  certain 
profits,  is  not  contrary  to  the  statute.  So,  if  the  profits  be  uncertain,  and  the  deputy  be 
to  pay  so  much  out  of  the  profits.  But  if  the  office  consist  of  uncertain  profits,  and  the 
deputy  be  to  pay  a  sum  certain  annually,  this  will  be  a  sale  within  the  statute.  And  the 
caie  is  not  altered  by  the  office  answering  more  in  contingent  profit,  than  the  money  stipulated 
to  be  paid. 

In  Huggins  v.  Bainhridge,  Willes,  241,  it  was  held,  that  a  bargain,  that  the  plaintiff 
should  surrender  the  office  to  the  king,  to  the  intent  that  the  plaintiff  should  procure  it 
for  the  defendant,  is  void  within  the  statute.  And  in  Layng  v.  Paine,  Willes,  571,  a  bond 
to  resign,  whenever  the  person  appointing  chose,  was  held  void. 

As  to  agreements  for  the  sale  of  such  offices  which  are  not  within  the  statutes,  being 
void  as  against  public  policy  ;  see  Parsons  v.  Thomson,  1  H.  B.  322.     Gar/orth  v.  Fean 
I  U.  B.  327,  and  Hancington  v.  Duchatel,  I  Br.  Ch.  Ca.  124. 
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^met,  who  had  indorsed  it  to  the  plaintiff.     The  formal  proofs  having  been 
adduced  for  the  plaintiff — 

Cross,  Seijt,  and  Archbold,  for  the  defendant,  wished  to  give  in  evidence  a 
conversation  of  Amet,  which  occurred  at  the  time  when  he  was  the  holder  of 
the  note,  impeaching  its  consideration. 

Scarlett^  for  the  plaintiff,  objected,  that  the  declarations  of  Amet  were  not 
evidence,  because  the  only  case  in  which  the  declaration  of  the  holder  of  the 
bill  is  evidence,  is  when  such  bill  is  indorsed  after  it  is  over-due. 

Cross,  Seijt.,  and  Archhold.  This  being  a  note  payable  on  demand,  it  is  in 
the  same  situation,  and  is  governed  by  the  same  rules  as  a  bill  over-due.  And 
they  cited  Brown  v.  Davis,  3  T.  R.  80. 

AsBOTT,  C.  J.  Can  you  show  a  demand  of  payment  before  this  conversa- 
tion with  Amet?  as  that  would  place  this  note  in  the  situation  of  a  bill 
over-due. 

Cross,  Seijt.     My  Lord,  I  cannot :  but  I  am  in  a  condition  to  show  that  the 
note  was  in  the  possession  of  Amtt,  at  the  time  of  the  conversation. 
«^1      *  Scarlett.     If  a  man  takes  a  bill  over-due,  he  sees  that  it  is  so;  but 

-'  with  a  note  like  this,  the  defendant  would  have  all  the  same  advantage 
on  the  day  after  it  was  signed,  that  he  would  a  year  afterwards. 

Abbott,  C.  J.     I  am  of  opinion  that  the  evidence  offered  is  not  admissible* 

Verdict  for  the  plaintiff. 

Scarlett,  and  Brougham,  for  the  plaintiff. 

Cross,  Seijt,  and  Archbold,  for  Uie  defendant. 

[Attomies— AntVA  ^  S.,  and  Lever, "] 


In  the  ensuing  term.  Cross,  Serjt.,  moved  for  a  rule  nisi,  to  set  aside  the  ver^ 
diet,  on  the  ground  that  the  declarations  of  Amet  were  improperly  rejected  at 
the  trial,  and  he  cited  the  case  of  Pocock  v.  Billing,  ante,  230,  but  the  Court 
refused  the  rule. — Abbott^  C.  J.,  observing,  that  the  Court  considered  that  the 
observations  of  the  Court  of  Common  Pleas  as  to  the  declarations  of  the  holder 
of  a  bill,  were,  to  a  certain  extent,  extra-judicial,  as  that  point  was  not  at  all 
brought  into  qnestion  in  that  case. 

The  case  of  Taylor  ▼.  Maiker,  3  T.  R.  83,  n.,  was  an  aeiion  by  the  indoraee  of  a  note 
■gainit  the  maker.  It  was  indoraed  after  it  waa  due,  and  there  waa  evidence  given  that 
the  note  had  been  originally  obtained  by  fraud.  BnlUr,  J.,  aaid,  it  never  had  been  deter- 
mined that  a  bill  or  note  ia  not  negotiable  after  it  iadae,  but  if'there  are  any  circumatancea 
of  fraud  in  the  tranaaction,  and' it  la  indoraed  to  the  plaintiff  after  it  ia  due,  I  have  always 
left  it  to  the  jury,  on  the  aligbteet  circumstancea  to  preaome  that  the  indoraer  waa  ac- 
qoaioted  with  the  fraud ;  and  the  reat  of  the  court  concurred  in  thia  opinion. 

In  Brpwn  V.  Datiet^  3  T.  R.  80,  Atkunt,  J.,  held,  that  the  circumatanee  of  a  bill  or  note 
being  over-doe  ia  alone  aoch  a  auepicioua  circumatanee,  aa  to  make  it  incumbent  on  one 
totatiafy  himaelf  that  it  iagood ;  and  BuUer,  J.,  held,  that  if  a  note  were  over-due,  (though 
•j0^  hia  Lordahip  would  not  say  that  it  waa  not  by  law  negotiable,)  that  ^ave  rise  to  *aus- 
picion;  but  generally,  when  a  note  waa  due,  the  party  receiving  it,  took  it  on  the 
credit  of  the  peraon  he  received  it  from.  Lord  Kenyon,  C.  J.,  agreed  to  thia,  if  the  note 
appeared  on  tne  face  of  it  to  have  been  dishonored,  or  if  knowledge  could  be  brought  home 
to  (he  indoraer  that  it  had  been  ao ;  but  hia  Lordahip  added,  '*  I  anould  think  otherwise  if 
notice  cannot  be  fixed  on  the  party ;  at  leaat  I  am  not  prepared  to  go  that  length  at 
preient.*' 

^^  And  Mr.  Juatice  Bayleyt  in  hia  work  on  Billa  of  Exchange,  (page  118,)  laya  down,  that 
"  t  mm  who  takea  a  bill  after  it  ia  due,  takea  it  aubject  to  all  the  objectiona  and  equities 
to  which  it  waa  liable  in  the  handa  of  the  peraon  from  whom  he  takea  it." 


2L 
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ADJOURNED  SITTINGS  AT  WESTM.  AFTER  EASTER  TERBit  1825. 

BSPORB  LOKD  CHIEF  JU8TICS  ABBOTT. 


REX  V.  WIBLIN. 

Praetiee.~^cirefaeitu  oq  •  foiieite4  recogniiaace.    Mode  of  proceeding. 

Scire  facias.  The  writ  of  scire  faeioi  stated  that  the  defendant  had  before 
a  magistrate  entered  into  a  recognizanoe  in  the  sum  of  20/.  to  keep  the  peace 
for  one  year  towards  all  his  majesty's  subjects :  it  then  su^ested  that  he  had 
since  that  time,  and  within  the  year»  assaulted  John  Tbmmu  and  Susamiah 
Tbmlinsf  and  the  sheriff  was  commanded  to  make  it  known  to  the  defendant 
that  he  might  show  why  the  said  sum  should  not  be  levied  on  him. 

Plea,  that  the  defendant  ought  not  t*  have  the  sum  levied  on  him,  because 
he  was  not  guilty  of  those  assaults  on  which  issue  was  joined. 

Evidence  was  adduced  to  show  that  be  bad  committed  those  assaults. 

Verdict  for  the  Crown,  p^.. 
*Oumey^  and  SUcr^  for  the  crown.  ^ 

The  defendant  in  person. 

[Attomies— ^^rtner,  and  In  person,^ 

When  •  person  hM  entered  inte  a  reeo^tnixanee  to  keep  the  peiece,  wbich  becomes  for- 
feited by  bit  committing  an^  breach  of  the  peace ;  if  it  was  acknowledged  at  the  seMioos, 
or  before  a  magiatrate,  a  wnt  of  eertiofttri  mnet  be  obtained  to  remove  it  into  the  erewo- 
offiee.  Tbie  writ  ia  obtained  on  lajring  an  affidavil  of  the  oirenmatanoee  beibre  a  judgt  at 
chambera,  who  will  grant  a  fiat  for  the  writ  to  iasne ;  when  tbe  writ  baa  been  aenred,  aad 
the  recognixance  ia  returnedt  a  writ  of  ieirefaeioM  ia  sued  out  at  the  crown-office,  stating 
the  recognixance,  and  suggesting  the  breach  of  it.  This  is  delivered  to  tbe  sheriff  of  the 
eoanty  in  which  the  defendani  veeidea,  and  be  givee  notice  of  it  to  the  drfendaai,  who 
muat  enter  an  appearanoe  in  ibe  ei»w»*ofioe,  and  pkad  maj  matter  in  defence ;  and  on 
thia  issue  ia  joined,  and  ibnt  iaene  tried  in  the  ensM  way  as  pajr  other  iee«e  joined  in  the 
cvown-offioe,  except  that  no  proclamation  ie  made  at  tbe  trial,  there  being  no  ciime  to  be 
tried.  If  the  jury  find  that  tbe  recognixance  haa  been  forfeited,  they  &id  a  verdiei  for  the 
erown,  and  judgment  ia  entered  mpt  sikd  a  JC.  fa,  or  ea.  aa.  iaeaed  out  of  the  crown-effice  fer 
the  amount  of  the  recognisanee  }  b«t  if  to  tboee  writa  there  be  a  lotnrn  of  nihil  t  hm  <•<* 
or  if  the  proeeeotor  takea  no  atepe  on  tbo  judgment  eo  aigned,  tbe  reoogmxanoe  iaeetrsated 
into  the  Exchequer  by  tbe  maecer  of  tbe  cfown-offee,  in  ibe  anoae  way  ae  a  reeof  oiiaoce 
forfeited  bv  the  non-appearance  of  a  pnfty  to  raoeivo  jvdgmoat ;  and  ptocoaa  on  it  ~ 
from  tbe  Eaebsqnoi. 
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ADJODRNED  SITTINGS  IN  LONDON  AFTER  EASTER  TERM,  1825. 


DOWNE  9.  HALUNO  et  al. 

rheplftintiff  haTing  loct  a  check  five  days  after  it  bore  date,  which  waa  taken  by  the 
defendaata  for  Tauie,  bat  under  aacfa  eireumatanoea  aa  OMlit  to  hm^e  excited  their  eoa* 
picion,  held,  that  the  plaintiff  may  maintain  an  notion  for  money  had  and  raoeived 
tgtinat  them  lor  the  amowit  aS  it,  ikamgk  Aa  gi99$  ne  aetdMM  ^  haw  he  left  it^  or  i^kam 
it  g9i  ami  0/ kU  poff#«ff  tan. 

Whether  anch  evidence  wonid  have  been  neoeeonry,  If  the  eheek  bed  been  leoeived  by  the 
defendante  ••  the  day  it  beie  date— Qi 


MoNXT  had  and  receired.    This  action  waa  brought  to  neovor  the  raliie  of 
9. 2^  a  check*  dated  the  16th  of  ^JVboemAer,  1814,  for  60/.t  drawn  on  Sir  P. 
'■  Pok  4*  Co*9  payable  to  the  plaintilT,  or  bearer. 

It  was  atated  and  proved,  that  the  plamtiflr  had  recei?ed  diia  eheek  from  hie 
brother,  Mr.  Edward  Downey  and  it  was  opened  that  it  had  ei^r  been  loet  bv, 
or  stolen  from  the  poeaeasion  of,  die  plaintiff*8  wifoiat  a  ahop  in  the  Xavat  Areade^ 
(but  of  the  loaa  no  evidence  was  given ;)  and  it  waa  proved  by  the  admiaaion  of 
one  of  the  defendants,  and  by  the  evidence  for  the  oefenoe,  diat  the  defendants 
were  linen  drapera,  carrying  on  extensive  bosiness  in  Codbspifr^ree/,  London^ 
and  that,  on  the  evening  of  me  22d  of  Novtmbtr^  1824,  diey  received  this  check 
b  payment  for  two  shawls,  of  the  price  of  8/.  8a.,  and  that  they  gave  48/.  14f  • 
eash  in  change.  They  received  it  from  a  woman,  who  aare  her  address  aa**  Mrs. 
•/one«,  Leader^reet^  Brompion;**  but  they  did  not  know  her.  This  person 
atated  that  she  could  not  write  well ;  and  die  defendant's  shop|nan  wrote  that 
address  on  the  back  of  the  checks  It  forther  appeared,  that  thb  person  came 
alone  to  the  shop,  and  not  in  a  cairiage,  but  that  her  appearance  was  respecta- 
ble; and  that  on  the  check  being  shown  to  one  of  the  aefbndantB,  for  the  par* 
poae  of  ezamining  whether  it  was  forged,  he  said,  they  might  take  it  and  give 
the  change.  It  waa  also  proved,  that  on  one  of  the  defendants  being  asked 
whether  they  were  in  the  habit  of  receiving  checks  of  strangersi  he  said  that  they 
never  did  so,  unless  it  was  of  a  person  who  came  in  a  carriage,  or  who  ap- 
peared to  be  highly  respectable,  or  who  laid  out  a  great  part  of  the  amount  m 
goods ;  and  it  waa  also  proved,  that,  on  the  morning  after  the  defendants  re- 
ceived the  check,  they  sent  a  penon  wHh  it  to  Sir  A  Pole  ^  Co,*8  bank,  and 
^t  a  50/.  note  for  it,  which  note  they  paid  into  their  own  banker's  hands, 
instead  of  paying  the  check  into  their  banker's  hands,  and  letting  them  get  cash 
for  it,  as  was  their  custom,  and  as  they  did  with  several  other  checks  on  the 
aame  day ;  and  their  own  banker's  counting-house  being  rather  nearer  to  the 
*1S1  ^®f^Q^^^**  house  of  business  than  that  of  Sir  P»  Pole  4*  Co*  *Under 
-*  these  cireumstancea  h  was  contended,  on  the  authority  of  the  ease  of 
Gilli.  Cubitie,  anie^  vol.  I.  p.  163,  487,  that  die  defendante  had  used  so  litde 
caution  in  the  taking  of  this  check,  and  that  the  fact  of  ite  being  so  many  days 
after  date,  coupled  with  the  other  cireumstancea  of  the  case,  ought  to  have  ex- 
cited such  a  aaspieion  in  dieir  minds,  as  to  have  oaused  thm  either  to  reluse 
to  take  the  check,  or  to  do  so  at  thehr  own  risk. 

Denman,  for  tlie  defendante,  argued,  that  the  action  waa  not  maintainable,  as 
the  very  fcmndatton  of  it  waa  the  check  having  been  stolen  or  lout:  now«  there 
wu  no  evidence  of  either ;  and,  for  aught  that  appeared,  the  plaintiff  might 
Mfflflelf  have  paid  it  away  for  value. 
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Scarlett,     My  answer  to  this  is,  that  we  prove  the  check  to  be  ours,  and  cuD 
on  the  defendants  to  show  how  they  got  it 

Dtnman,     It  is  payable  to  bearer. 

Abbott,  C.  J.     I  do  not  think  I  ought  to  nonsuit. 

Denman  then  addressed  the  jury,  and  argued,  that  checks  were  oAen  in  cir- 
culation for  a  considerable  number  of  days;  and  this  being  payable  to  bearer,  it 
carried  its  own  authority  with  it,  unless  there  were  some  circumstances  to  lake 
it  out  of  the  general  rule :  and  the  question  for  them  was,  whether  the  defend- 
ants had  given  value  for  the  check,  and  had  acted  bona  fide;  and  as  to  the 
supposed  negligence  of  the  defendants,  they  could  at  most  have  only  used  this 
additional  caution,  that  if  it  had  not  been  paid  to  them  at  the  banking-house, 
(which  it  was,)  they  might  have  sent  to  Sir  P,  Pol€9  banking-house  to  know 
if  it  was  a  good  check,  and  would  be  paid :  and  that  would  have  made  no  dif- 
ference, as  they  would  have  been  told  that  it  was  good. 

♦Abbott,  C.  J.,  in  summing  up  the  evidence  to  the  jury,  said,  The  •-,, . 
plaintiff,  who  was  owner  of  this  check,  alleges,  that  the  defendants  have  *- 
received  the  money  on  it,  having  tak^n  the  check  under  such  circumstances  as 
might  fairly  excite  suspicion  in  their  minds ;  and  if  you  are  of  opinion  in  point 
of  fact  that  the  defendants  did  take  this  check,  under  such  circumstances  as 
might  fairly  excite  their  suspicion,  I  am  of  opinion,  in  point  of  law,  that  the 
plaintiff  is  entitled  to  your  verdict.  I  had  the  honor  to  ky  that  down  in  a  case 
( Gill  V.  Cubitta)  tried  in  this  place,  which  has  since  received  the  sanction  of 
the  other  judges.  The  defendants  took  this  check  on  the  evening  of  the  22d 
of  November;  and  there  is  no  mark  upon  it  except  the  address  of  Mrs.  Jones, 

You  are  to  say,  whether  they  used  due  caution : — they  take  it  of  a  woman 
they  don't  know,  and  who  cannot  write,  or  who  can  write  but  badly,  and  they 
take  it  for  a  small  quantity  of  goods.  The  check  is  not  drawn  by  her,  nor  is 
it  even  payable  to  a  female :  and  you  have  it  also  in  proof  that  the  defendants 
sent  it  next  morning  to  the  bankers  on  whom  it  is  drawn,  and  not  to  their  own 
bankers,  as  was  their  habit,  but  that  they  pay  the  proceeds  into  the  hands  of 
their  own  banker.  The  case  has  been  very  property  stated  to  be  one  where 
there  is  no  imputation  of  the  slightest  fraud  or  collusion  on  the  part  of  the  de- 
fendants ;  but  it  is  charged  that  they  did  not  use  due  and  proper  caution :  if  so, 
the  plaintiff  is  entided  to  a  verdict;  but  if  you  think  that  the  defendants  took 
this  check  in  the  fair  course  of  trade,  using  as  much  caution  as  persons  in  the 
fair  and  ordinary  course  of  business  ought  to  do,  you  ought  to  find  a  verdict  for 
the  defendants. 

Verdict  for  the  plainti^T— Damages  50/. 
-    Scarlett,  and  F.  Pollock,  for  the  plaintiff. 

Denman,  for  the  defendants. 

[Attomies — Loddington  ^  Hall,  and  Amory  4"  Coles,'] 


•BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AND  LFTTLEDALE,  J8.  [•IS 

In  Banc. 

Denman  now  moved  for  a  new  trial  on  two  grounds.  1st.  That  the  plaintiff 
ought  to  have  been  nonsuited,  because  no  evidence  was  given  of  the  manner  in 
which  th«?  Dheck  got  out  of  his  possession  ;  and  that,  for  any  thing  that  appeared, 
he  might  have  himself  paid  it  away  for  value :  and,  2d,  that  the  Lord  Chief 
Justice  ought  to  have  left  it  to  the  jury  to  say,  whether  the  defendants  took  the 
check  for  value,  and  bona  fide.     It  was  conceded  at  the  trial,  that  the  defend* 
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ants  had  acted  without  the  slightest  malajidesf  and  the  most  that  they  were 
changed  with  was  negligence.  Now,  this  was  introducing  a  new  rule  into  the 
law,  to  admit  bona  fries  in  the  defendants,  and  then  put  it  on  the  ground  of 
want  of  prudence  and  caution;  he  therefore  contended  that  the  case  should  not 
have  been  leA  to  the  jury  on  the  question  of  negligence. 

Batlet,  J.     If  a  party  takes  a  bill  over-due,  he  takes  it  at  his  own  risk. 

Denman,  It  is  very  common  for  checks  to  remain  out  for  some  time ;  but  1 
was  arguing  that  these  parties  acted  honafide^  and  that  the  question  to  be  left 
to  the  jury  ought  to  have  been,  whether  there  was  malajides  in  the  defendants 
or  not,  which  was  not  the  way  in  which  it  was  put  to  the  jury.  Peacock  v. 
Rhodes,  Dough  611. 

Batley,  J.  It  was  left  to  the  jury  to  say,  whether  the  defendants  had  not 
received  the  check  under  such  circumstances  as  would  excite  the  suspicion  of 
a  reasonable  man. 

Abbott,  G.  J.  I  did  not  put  it  on  the  ground  of  negligence,  but  whether 
the  check  was  taken  under  circumstances  of  suspicion.  On  that  point  my 
«.g-.     Brothers  are  ^perfectly  satisfied.     However,  as  there  was  no  evidence 

•■  of  the  loss  of  the  check,  but  only  that  it  was  the  plaintifTs  property, 
we  will  defer  our  judgment;  and  if  we  should  think  that  point  ought  to  be 
further  argued,  we  will  grant  a  rule  to  show  cause. 

Baylet,  J.  Checks  being  intended  for  immediate  payment,  a  check  aftei 
date  is  like  an  ordinary  bill  past  due. 

The  court  now  gave  judgment  on  this  motion. 

Abbott,  G.  J.  The  point  raised  by  Mr.  Common  Serjeant,  was,  whether 
it  was  necessary  in  this  case  for  the  plaintiff  to  show  how  he  lost  this  check. 
Mr.  Scarlett  said,  it  was  proved  to  be  the  plaintiff's,  and  on  that  he  relied.  It 
was  a  check  payable  to  bearer,  which  the  plaintiff  had  received  from  his 
brother ;  and  it  also  appeared  that  the  defendant  took  it  five  days  af\er  date  ; 
and  some  of  my  Brothers  consider  this  as  exactly  like  the  case  of  a  bill  over- 
due. That  being  so,  it  is  not  necessary  to  say  whether  the  loser  shall  or  shall 
Dot  be  in  general  required  to  show  how  he  parted  with  the  possession  ;  it  is 
not  necessary  to  lay  down  any  general  rule,  but  I  should  be  very  unwilling  to 
lay  down  any  general  rule  requiring  the  loser  to  give  such  evidence ;  as  in 
aimoet  all  cases  of  property  stolen  from  the  person,  or  from  the  private  escru 
toire,  nay,  even  in  the  case  of  catde  stolen  from  a  field,  it  would  be  nearly 
impossible  for  any  such  proof  to  be  given ;  but  in  this  case,  it  being  shown 
that  the  defendants  took  this  check  five  days  afler  date,  the  plaintiff  was  enti- 
tled to  call  on  them  to  show  how  they  came  by  it ;  we  shall,  therefore,  grant 
no  role. 

Rule  refused. 
• 

See  the  cases  of  GUI  v.  CMitt,  antet  Vol.  I.  p.  163,  487,  and  the  note«  to  Barough  v. 
White,  ante,  p.  8,  and  the  cases  of  Miller  v.  Saee,  1  Burr.  452 ;  Grant  v.  VaughaHf  3  Burr. 
1516.  aod  Peacock  v.  Shodet,  Doug.  611. 
Vol.  XII.— 64 
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«MILNER  et  al.  v.  MACLEAN  et  al. 

To  eonititttte  ■  forcible  entrjr,  or  a  faretble  deUiner,  it  is  not  mceMary  that  any  ow 
should  be  asaauUed,  but  oaly  that  the  entrr  or  decaSner  ahoald  be  with  auch  nambera  of 
persona  aod  ahow  of  fofeo,  aa  ia  ealo«laied  to  detar  the  rightfiil  owner  froni  aaadiaf  the 
peraooa  awi^.  and  reavmiag  hia  own  pssasastog. 


Trb8pa88  oa  the  ttat*  8  Hm.  6»  e.  9.  The  first  count  ef  the  declaration  was 
for  a.  forcible  detainer  of  two  closes,  situate  in  the  parirti  of  St.  Mary^  h&ngtm^ 
and  statedf  after  reciting  the  statute,  dltc,  *'  that  the  defendants,  m  et  armtf, 
broke  and  entered  the  said  closes,  and  then  and  there,  in  a  forcible  manner, 
and  with  a  strong  hand,  kept  and  continued  the  said  plaintiffs,  so  put  out  and 
disseised,  for  a  long  space  of  time,  to  wit,  dus."  The  second  count  was  for  a 
forcible  entry ;  the  third  was  a  common  count  for  a  trespass ;  and  the  foarth 
for  an  expulsion.    Plea— >Not  guilty. 

It  appeared,  that  the  plaintiffs,  bmng  seised  in  fee  of  the  ground  in  question, 
had  entered  into  a  treaty  for  the  sale  of  it,  with  an  intended  company,  called 
the  Portable  Goi  Campanj/  $  and  in  consequence  of  this,  certain  persons  had, 
about  the  13th  of  December^  filed  a  bill  for  a  specific  performance  of  an  allc({«d 
agreement  to  convey  this  property  to  diem  ana  othersi,  for  the  purposes  of  that 
company :  and  on  the  18th  of  Dtetmbet^  1834,  six  persons  came  on  ths 
ground,  which  was  situate  near  BattU  Bridge^  at  about  eight  o'clock  in  the 
morning,  one  of  them  having  a  drawn  sword,  which  he  placed  upright  in  the 
ground ;  and  they  proceeded  to  drive  pieces  of  wood  into  the  ground,  for  the 
erection  of  two  wooden  huts.  A  person  in  the  employ  of  the  plaintifis  toU 
them,  they  must  not  stay  there ;  but  they  refused  to  go,  and  stated  that  they 
came  there  by  order  of  the  Portable  Qas  Compangf*  On  the  next  day,  the 
plaintiffs*  attorney,  accompanied  by  another  person,  went  to  the  place,  and 
then  found  eleven  peiMns  there,  some  of  whom  were  walking  to  and  fro,  and 
Others  were  in  the  wooden  huts  which  had  been  built ;  one  of  them  had  a 
sword,  another  a  constable's  staff,  and  some  of  the  odiers  sticks.  They  refused 
to  give  their  own  names,  but  *gave  the  names  of  the  three  defendants,  on  r-,|g 
whose  behalf  it  was  admitted  that  they  were  sent.  These  persons,  or  *- 
some  of  them,  remained  in  the  place  day  and  night,  and  refused  to  depart,  and 
two  of  the  number  were  remaining  there  up  to  the  time  of  the  triaL 

The  defendants'  counsel  contended,  that  as  there  was  no  assault  committed, 
and  no  actual  violence  tised ;  this  was  only  a  trespass,  and  not  a  forcible  entry 
or  detainer. 

Abbott,  C.  J.  In  this  case  there  was,  it  is  true,  no  one  assaulted,  nor  is  it 
necessary  that  there  should  be,  to  constitute  a  forcible  entry ;  for,  if  persons 
either  take  or  keep  possession  of  either  house  or  land,  with  such  number  of 
persons,  and  show  of  force,  as  is  calculated  to  deter  the  rightful  owner  from 
sending  them  away,  and  lesnming  his  own  possesmoo,  thai  is  sufficient  ki 
point  of  law  to  constitute  a  forcible  entry,  or  a  forcible  detainer.! 

t  Actions  for  foreible  entry,  and  forcible  detainer,  are  foaaded  on  the  atat  8  Him.  6, 
c.  9,  f .  6,  which  enacta  **  that  if  any  person  be  put  out  or  disseised  of  landa  or  tenements  in 
forcible  manner,  or  put  out  peaceably,  and  after  holden  out  with  strong  hand ;  or,  after 
auch  entry,  any  feofiment  or  diacontinuance  in  any  wise  thereof  be  made,  to  defraud  and 
take  away  the  right  of  the  possessor ;  that  the  party  grieved  in  thia  behalf  shall  have 
aasise  of  novel  dtMieuin,  or  a  writ  of  trespaaa  againat  auch  diaaeisor.  And  if  the  party 
grieved  recover  by  aaaise,  or  by  action  of  treapaaa.  and  it  be  found  by  verdict,  or  in  other 
manner  by  due  form  in  the  law,  that  the  party  defendant  entered  with  force  into  the  lands 
and  tenements,  or  them  after  his  entry  did  hold  with  force,  that  the  plaintiff  ahall  recover 
hia  treble  damages  againat  the  defendant ;  and,  moreover,  that  he  make  fine  and  ransom 
to  the  king.  And  that  mayora,  juatices,  or  juatice  of  peace,  aheriA,  and  bailifis  of 
eitiea,  towns,  and  borougha,  having  franchise,  have  in  the  ssid  cities,  towns,  and  boroughs, 
like  power  to  remove  such  entries,  and  in  other  articles  aforesaid,  rising  within  the  same, 
as  the  justices  of  peace  and  sheriffs  in  counties  and  countries  aforesaid  have.'*  But  by  t.7. 
It  is  provided,  **That  they  which  keep  their  poaaeaaions  with  force  in  any  lands  aod  tens- 
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^Verdiet  fSsHr  die  plaiBtiflB,  dsmaget  l(MCt  eoBis,  4094 
Se&rltHf  Brougfkam^  Xee^  and  Svohm^  for  the  plaintifi. 
The  AtUfntji  Oeneralt  and  Cmi^MI^  for  tfie  oefendants. 

[Attoroiee  ^Xmdttigt,  and  Oerdbn.] 

■eata,  whttfof  tbey  «r  tfaeb  wioituwv,  «r  tkey  wbote  e§iat«tli«f  hiira  ia  aaeh  Uada  tad 
tenements.  haTe  eoatinned  tbeir  poMMti«a  ia  tke  •&■•  by  thfegp  yatia  or  more,  be  aot 
eodftinacea  by  feree  of  tbia  sutvte.'* 

Mr.  I^ijerat  Hmmkma  lays  dowa,  <Canp.  Hewk.  title  Foreiblo  Bofrlee,  p.  501.)  tbat 
wherever  a  nwOt  eitbor  br  bie  bebevieer  oi  tpeecbt  et  tbe  tivM  of  hia  eotry,  giToe  tbooa 
who  are  in  poeoefston  of  the  tenement*  whieb  he  cltinu,  jatt  conae  to  filar  tbat  he  will  do 
tben  Bome  bodily  hurt,  if  they  do  not  give  way  to  bim,  nia  entry  ta  forcible,  whether  be 
eaate  soch  a  terror  by  carrying  with  mm  aeeb  an  nneaoal  mtmber  of  aervanta,  or  by 
arming  himaelf  ia  aiiob  a  manner  aa  plainly  intimatea  a  deaign  to  back  hia  pretenaiooa  by 
force.  And  the  aame  eirenmatanoea  of  violence  or  terror,  which  wiU  laake  an  eatry  for- 
cible, will  make  a  detainer  forcible  alao.  (p.  902.)  > 

t  The  verdict  waa  entered  for  1001.  daoHiaea,  and  Ma.  eeata,  ea  Hm  firat  and  aeeond 
eoonte,  and  a««i.  ma.  entered  aa  to  tbe  oioer  coenta;  and  in  the  record,  the  plaintiffa 
prayed  tbat  their  damagea  abould  be  awarded  by  the  Court  accordiaf  to  the  atatute ;  and 
the  Court  adjudged  that  they  abould  reeevor  treble  their  damagea,  being  3002.,  and  188i. 
for  their  coata;  which  had  been  taxed  by  the  maater  at  tbe  uaoal  eoata.jp|»«  half  thoae 
coata,plii«  half  theao  latter.  Theae  damagea  and  coata  we  have  been  informed  have  been 
aince  paid. 

In  2  Inat.  416,  it  ia  laid  down,  that  in  eaaea  of  re-diaaeiain  and  poet-diaaeiain  on  the  atat. 
ef  Weat.  8,  e.  S6,  (which  givea  doable  damagea,)  the  jury  ia  to  give  the  aingle,  and  the 
Coort  to  double  them,  ui  BnamalMMTf  caae,  Cro.  Car.  448-9,  tne  aame  ia  laid  down  aa 
to  treble  damagea,  on  the  atat.  of  88  If  as.  6.  e.  10,  (an  act  relating  lo  tbe  wagea  of  knighte 
•f  tbe  ahire;)  and  the  eaae  of  0*f  dfy  v.  SuHt,  ToIt.  176,  goea  to  tW  aame  point. 

t  Where  a  etainte  fivea  doable  or  treble  daamgee^  where  damagea  vera  recoverable 
before  the  act,  'the  plaiatiff  net  ooly  leeovera  doable  or  tieble  daoMgee.  but  hta  coeta  are 
doobled  or  trebled  alao;  bat  where,  by  a  atatute,  doable  er  treble  diunagee  are  directedt 
wfaere  no  damegee  were  before  recoverable,  then  the  plaintiir  reeovera  ao  coata.  2  Inat. 
889;  and  ITtUriaaaa  ▼> .dlh<»  Cowp.968;  aa  in  aetieae  for  drtviog  diatreaaee  out  of  the 
bandred.    8  Inat.  884. 

lo  actiooa  for  forcible  entry,  the  plaintiflT  reooTera  treble  damagea,  and  treble  coata.  8 
loat.  889;  Bmberi  POUff  laae.  10  Co.  119  b.:  Skm  v.  AtkUuon,  1  Vent.  88.  In  Turwar 
V.  GMUn,  Hard.  158,  it  ia  aaid,  that  in  forcible  entry  tbe  plaintiff  geta  no  coata ;  but  tne 
ttthoritiea  above  eited  are  all  direetly  tbe  ether  war.  Tbe  oeata  d*  imtrmmtMo  are 
doubled  or  tiebled  ae  tbe  caae  aaay  be,  aa  well  aa  tboae  kmmk  by  the  jary.  Tk^rougi^md 
^*Scngg$.  Cro.  RUa.  588  i  SwM.  9*  <•  ▼•  i>aaa<*  9  8tf.  |««8. 

It  abould  be  obaarvedt  tbat  ia  all  caaaa  where  doable  aeeia  are  maa,  they  are  tbe  taied 
aoita  and  half  of  them,  and  treble  coata  are  the  coata  taxed,  the  naif  of  them,  and  half  of 
theae  latter.    Hul.  C.  484. 


•^3  *COURT  OF  COMMON  PLEAS. 

SITTINGS  IN  LONDON,  AFTfiR  EASTER  TERM,  1826. 
BEFORE  LORD  CHIEF  JUSTICE  BEST. 


RADWSN  V.  MBNDISABAL. 

Va  pvtT  paeaive  biHa of  eaohaage  ku  geeda  aeU,  and  pay  tbam  away,-  bat  aAerwarde  |rec 
them  ba«k*  awl  thejr  tpa*  at  the  tiaae  of  the  trial  ef  aa  aathNi  ef  aaaawpah  ku  the  price 
of  the  gooda,  lyiag  proteated  in  tbe  handa  of  hia  agent,  be  may  recorer  tbe  mooey  due, 
withottt  deliTering  up  tbe  billa.  and  th«  defrndant  mnat  aeek  laliafin  aqnitj*  if  they  are 
net  dallreied  ap. 

Asanovrr  Ibr  gfoods  sold.    A  witneeg  proTed  an  admiasioa  of  a  balanee  dtoe 
to  the  plamtif  for  gooda;  but^flrom  lua  eross-examinatioDy  it  appeared  that  billi 
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of  exchange  had  been  given  for  these  goods,  which  bills  had  been  paid  away 
by  the  plaintiff,  but  had  been  subsequently  got  back  by  him,  and  were,  at  the 
time  of  the  trial,  lying  protested  in  the  hands  of  his  agent  at  Cadiz • 

PelU  and  Taddy,  Seijts.,  objected,  that  as  the  plaintiff  had  passed  away  the 
bills,  he  had  made  them  his  own,  and  could  not  recover  for  the  goods  sold 
without  delivering  them  up. 

Best,  G.  J.  If  the  bills  had  gone  from  the  plaintiff's  control,  the  objectioii 
would  be  unanswerable.  The  plaintiff  might  have  them  here  now,  but  yoa 
could  not  make  him  deliver  them  up  till  the  payment  of  the  money.  If  the 
bills  are  not  forthcoming,  you  may  have  equitable,  relief  in  another  place.  A 
man  having  a  bill  may  declare  for  *goods  sold,  saying,  I  will  not  go  on  the  i-mi 
bill.     The  verdict  must  be  for  the  plaintiff.  ^ 

Verdict  for  the  plaintiff. 

Vaughan,  Serjt.,  and  F.  Pollock^  for  the  plaintiff. 

PM^  and  Taddy^  Seijts.,  for  the  defendant. 

[Attomies — Ntttluhip^  and  Freeman  it  A] 


In  the  ensuing  7Wm/y  Term,  Pei/,  Serjt.,  moved  for  a  rule  mW  for  a  new 
trial,  and  cited  Dangerfield  ▼.  WUby,  4  Esp.  N.  P.  C.  159.t 

But  the  Court  said,  there  was  no  ground  for  the  motion :  Gazelee,  J. 
observing.  You  may  at  all  times  declare  for  the  consideration  of  bills  of 
exchange,  and  it  is  for  the  other  party  to  show  that  there  were  bills  given,  and 
that  they  had  been  honored. 

Rule  refused. 

t  In  that  case  it  waa  raled,  that  where  a  promiasory  note  has  been  given  for  money  dm 
by  the  defendant  to  the  plaintiff,  who  declarea  on  it,  with  the  money  connta,  he  most 
prove  the  note  loat,  or  deatroyed,  before  he  can  have  recourae  to  the  money  eoaata,  if  it 
appear  that  the  money  ao  claimed  waa  that  for  which  the  note  waa  given. 


ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  EASTER 

TERM,  1825. 


THARPE,  Esq.,  v.  OISBURNE. 

If  a  party  haa  received  lettera  from  another,  and  baa  acted  on  them,  it  ia  auflScient  te 
jiiatify  him  in  awearing  aa  to  hia  belief  of  the  handwriting  of  each  peraon. 

Assumpsit  for  the  keep  of  certain  horses.     The  defendant's  attorney  was 
called  to  prove  his  signature  to  a  paper :  *he  said  he  had  never  seen  the    p^o 
defendant  write,  but  mat  he  believed  this  instrument  to  be  of  his  hand-   '> 
writing  from  having  received  letters  from  him,  upon  which  he  had  acted. 
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Bkst,  G.  J.     Held  that  this  was  quite  sufficient  for  the  witness  to  ground 
a  belief  upon,  which  was  all  that  was  required* 


Wilde,  Serjt.,  and  Chitty,  for  the  plaintiff. 
Vaughan,  Serjt,  and  I&U,  for  the  defendant. 


Verdict  for  the  plaintifi*. 


[Attornies — Bevan^  and  iSjpencer.] 

In  Phill.  L.  E.  c.  8,  f .  2,  the  learned  author  says,  that  if  a  witness  has  received  letters 
00  sabjects  of  basiness,  which  eon  he  proved  to  have  been  written  by  a  particular  person, 
or  letters  of  such  a  nature  as  wuket  ii  probable  that  they  vere  vritten  6y  the  hand  from 
which  they  pro/eee  to  come,  he  maybe  admitted  to  speak  to  that  persons  handwriting; 
and  the  admissibility  of  the  evidence  must  depend  upon  this,  whether  there  is  eood  reason 
to  believe  that  the  specimens,  from  which  the  witness  has  derived  his  knowledge,  were 
written  by  the  supposed  writer  of  the  paper  in  question :  and  cites  the  cases  of  Lord 
Fenna  v.  Shirley,  ^i^zg.  Rep.  195 ;  Layere  case,  6  St.  Tri.  275 ;  and  the  case  of  the 
Seven  Bishops,  4  St.  Tri.  338;  neither  of  which  very  explicitly  decides  this  point ;  and  in 
the  latter  case  the  judges  were  divided  on  it.  But  now  the  universal  practice  of  the  Lord 
Chief  Justices  at  the  sittings  is,  if  a  witness  states  that  he  has  received  letters  purporting 
to  come  from  a  party,  and  nas  acted  on  those  letters,  to  ask  him  whether  he  believes  the 
paper  be  is  called  to  provs  is  of  that  party*s  handwriting. 


HOULISTON  t;.  SMYTH. 

If  a  wife  quits  her  husband's  house,  tinder  a  fair  apDrehension  of  personal  violence,  that 
is  equivalent  to  her  husband's  turning  her  out  of  doors  ;  and  improper  restraint  of  her 
person  in  a  madhouse  is,  for  this  purpose,  personal  violence ;  and,  therefore,  a  party 
•applying  her  with  necessaries  may  recover  for  them  against  her  husband. 

ir  she  quits  her  husband's  house  because  he  brought  a  common  woman  to  reside  in  it, 
that  is  also  a  sufficient  reason  for  her  going :  and  if  the  husband  is  sued  for  necessaries 
tapplied  to  her,  it  is  no  answer  to  the  sction  that  she  had  committed  adultery  previous 
to  the  credit  being  given,  if  the  husband  did  not  know  it  till  after  the  credit,  nor  thai 
efter  the  credit  she  obtained  a  decree  for  alimony,  which  alimony  was  to  relate  back  to 
a  period  before  the  credit. 

If,  to  rebut  the  presumption  that  a  wife  left  her  husband's  house  from  his  cruel  treatment 
of  her,  letters  written  by  her  to  her  husband  in  affectionate  terms  are  offered  in  evidenc'e, 
it  most  be  proved  at  what  time  they  were  written,  or  they  are  not  admissible  in  evidence, 
and  the  dates  of  them  are  not  sufficient  proof  of  rhe  times  at  which  they  were  written. 

The  minute-book  of  the  Gonsistorisl  Court  is  sufficient  evidence  of  a  decree  for  alimony 
pronounced  in  that  court,  without  auch  decree  being  drawn  up  in  form. 

AssuMFsrr  for  the  use  and  occupation  by  the  defendant's  wife,  of  certain 
#231  rooms  of  the  plaintiff,  and  for  goods  ^furnished  to  her,  and  money  lent. 

^  Plea — General  issue.  The  action  was  brought  for  board  and  lodging 
furnished  to  the  defendant's  wife.  From  the  evidence  adduced  for  the  plaintiff 
it  appeared  that  the  defendant  had  been  seen  in  a  threatening  attitude,  holding 
his  fist  in  his  wife's  face,  and  that  he  had  directed  a  servant  to  follow  her  and 
watch  her  conduct ;  he  having  had  her  confined  some  time  previously  in  a 
private  madhouse,  from  which  she  had  been  discharged  after  an  examination 
before  two  of  the  Judges.  It  was  proved  also  that  the  defendant  had  said  to 
ber,  if  she  did  not  mind  what  she  was  about  she  should  have  '*  Mad  Moll"  to 
attend  her  again.  In  consequence  of  these  things,  she  left  the  defendant's 
house,  and  went  to  the  plaintiff's,  where  she  lived  for  some  time,  and  for  part 
of  that  time  payment  had  been  made  by  the  defendant's  attorney,  he  himself 
being  absent  in  Scotland. 

Vaughan^  Seijt.,  to  rebut  the  charge  of  cruelty,  produced  evidence  of  acts, 
which,  if  true,  undoubtedly  showed  insanity  on  the  part  of  the  lady.  But  the 
credit  of  the  witnesses  was  in  the  course  of  the  cause  very  materially  shaken. 
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ViM  also  gave  evidence  of  an  act  of  adultery  committed  by  Mm.  Smyih  in  Ae 

year  previous  to  the  time  for  which  the  plaintiff  claimed  ;  bnt  it  appeared  dut 
the  defendant  was  not  made  acquainted  with  it  till  t^er  all  the  credit  had  been 
^iven.  Vaughan,  Serjt.,  then  proposed  to  giro  evidence  of  adultery  eommitled 
m  the  month  of  December  subsequent  to  the  time  of  the  credit. 

Best,  C.  J.  I  think,  that  being  after  the  time  of  the  giving  of  the  credit,  it 
is  not  evidence. 

Vaughafi^  Serjt.  I  propose  it  with  a  view  to  show  that  the  wife's  contimh 
ing  conduct  is  an  excuse  for  the  husband* 

Bbst,  G.  J.  The  receiving  such  evidence  might  give  the  hu^nnd,  in  some 
cases,  the  liberty  to  take  advantage  of  *his  own  profliffaey,  as  he  might  ^^ 
have  driven  her  to  such  behavior  by  his  own  bad  conduct*  ^ 

Faughatif  Serjt,  then  tendered  in  evidence  certain  letters  purporting  to  be 
written  by  Mrs.  Smyth  to  her  husbandt  to  rebut  the  charge  of  cruelty.  They 
had  no  post^mark^ 

Pellf  Serjt.|  submitted  that  it  must  be  proved  when  they  were  written. 

Vaughcai^  Serjt.  If  there  be  a  dale,  it  is  only  necessary  to  prove  die  hand- 
writing. 

Best,  C.  J.  Generally  speaking,  that  is  correct  But  where  the  letters  of 
the  wife  are  given  in  evidence  in  favor  of  the  husband,  you  must  prove  when 
they  were  sent ;  because,  afler  a  reconciliation,  husband  and  wife  might  con- 
trive letters. 

Pell,  Serjt,  cited  Edwards  v.  Crock,  4  Esp.  39 ;  Phil.  L.  E.  85.t 

Vaughan,  Serjtt  snd  Mmrmint.  These  letters  are  admissible  widioat 
further  proof,  because  they  would  be  so  in  a  suit  instituted  by  the  wife  for 
alimony ;  and  an  notion  like  this  by  a  tradesman  is  street  to  the  same  luks 
as  such  a  suit 

*Best,  G.  J»    I  am  clearly  of  opinion  th^t  they  are  not  admissible,      i-mk 

The  defendant's  attorney  then  proved  that  the  letters  were  put  into  his 
hands  by  the  defendant  in  October  or  November,  1833.  They  were  dated  in 
October  in  that  year.  They  were  read ;  and  in  one  of  ^in,  after  alluding  to 
some  application  fbr  money  at  the  Treasury,  Mrs.  S.  observes,  that  if  it  eonld 
not  be  obtained  without  ^eir  appearing  to  be  on  good  terms,  she  should 
recommend  Mr.  S.  to  say  that  they  were  so,  and  she  would  confirm  it  if 
.necessary. 

Vaugkanf  Serjt,  also  called  the  registrar  of  the  Gonsistory  Gourt  at  Doctors* 
Gommons,  who  produced  the  minute«book  of  that  Gourt  containing  the 
minutes  of  proceedings  in  that  Gourt  commencing  in  the  month  of  February! 
1824 ;  and  also  the  minutes  of  a  decree  for  alimony  to  Mrs.  Smyth. 

Maule,  for  the  plaintiff,  submitted,  that  minutes  not  reduced  into  a  formal 
shape,  could  not  be  received  in  evidence. 

Best,  G.  J.,  was  of  opinion  Aat  they  could ;  and  the  witness  being  asked, 
said,  that  nothing  more  is  done  with  ^ese  minutes,  unless  liie  alimony  is  not 
paid. 

The  decreeing  part  of  the  minutes  was  then  read  ;  it  was  dated  in  December, 
1824,  and  decreed  alimony  at  the  rate  of  80/.  per  mmum^  to  commence  torn 
the  return  of  the  citation,  viz.  the  8th  of  May,  1834. 

Vaughan,  for  the  defence,  relied  on  the  cases  of  Chnier  v.  Maneodt^  6  T. 

tThe  cAse  of  Edwardt  v.Cfool  Wis  an  aetion  for  cHn.  con.,  sod  the  plaintiiT  and  hif 
wife  having  lived  aa  lervanta  in  dilTerent  familiea,  letters  written  by  the  wife  to  the  hot* 
band  before  any  suspicion  of  a  criminal  intercourse,  were  admitted  as  evidence  of  ber 
affection  towards  her  husband.  And  in  the  later  case  of  TfeZatDney  v.  Ce/eaua.  1  B.  &> 
A.  90,  1  was  held,  that  letters  written  by  the  wife  to  the  husband,  and  prwv^  lateae&wa 
written  at  the  time  they  bore  daie^  and  long  before  ahe  was  suspected  of  adultery,  were 
evidence  of  her  affection  towards  her  husband,  although  the  cause  of  the  huabaod  and 
wife  not  then  living  in  the  same  place  was  not  shown. 
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R.  009;  Nune  v.  Crmg^  8  N.  R.  14$,  and  Hortvood  t,  Befkr,  3  T»«ik. 
421.t  ^ 

^Ai       *An  endeavor  was  made  lo  prove  a  nodce  to  Ihe  plainttfl*  (aAer  the 
•'  pajment  by  the  defendant's  attorney  before  mentioned)  not  to  irust  Mi«. 
Smytk  any  more,  but  thkiailed* 
Pi 


^ttt^  S«jt.,  in  reply.  If  a  huaband  by  cruelty  drives  hia  wifb  from  hie 
house,  a  notice  not  to  trust  her  is  of  no  effect.  SdwytCB  L.  N.  P.  871.  The 
letters  put  in  were  evidently  written  to  serve  the  defendant.  And  the  jMyment 
by  the  husband's  attorney  up  to  a  certain  time  is  evidence,  which,  if  there  be 
00  notice  not  to  trust,  would  be  sufficient  to  decide  the  cause.  But  allowing 
that  there  was  such  notice,  there  is  enough  in  this  case  to  justify  the  wife's 
M»i  leaving  her  husband ;  *and  ^erefore  the  plaintiff,  who  took  her  into  his 
^  house,  is  entitled  to  recover  in  this  acdon. 

Best,  C  .  J.  This  is  an  acdon  brought  by  the  plaintiff,  who  is  a  lodging-house 
keeper,  against  the  defendant,  who  has  an  office  in  the  Exchequer,  to  recover 
a  sum  of  money  for  board  and  lodging  furnished  to  the  defendant's  wife.  A 
man  in  the  plaintiff's  situation  cannot  recover,  unless  the  wife  be  at  ]iis  house 
with  the  assent  of  the  husband,  or  unless  the  husband  drives  her  from  her  home 
by  cruelty,  personal  violence,  or  that  which  shall  excite  reasonable  fear  of  per^ 
sonal  violence,  for  in  such  case  he  sends  her  out  with  a  general  credit.  The 
plaintiff  puts  his  case  on  the  grounds  of  both  assent  and  cruel^.  He  says  to 
the  defendant,  you  have  paid  me  to  a  certain  time,  and  from  that  your  ^sent 
may  be  presumed.  If  acts  of  personal  violence  had  occurred  immediately  about 
the  time  of  leaving,  though  not  at  the  moment,  that  is  ground  for  presuming  that 
the  leaving  was  on  their  account.  It  is  proved,  that  a  servant  had  directions  to 
watch  Mrs.  Smyth  and  follow  her  about,  and  that  Mr.  Smyth  shook  his  fist 
in  her  face,  and  told  her,  she  should  have  mad  Molly  to  attend  her  again. 
These  things  would  give  her  reason  to  fear  personal  violence;  and  if  so,  she 
had  a  right  to  leave.  I  think  that  personal  restraint  includes  personal  violence. 
The  payment  made  by  the  defendant's  attorney,  up  to  the  12th  of  JUby,  allows 
that  she  was  at  the  plaintiff's  correcUy  up  to  that  time.  I  entirely  subscribe  to 
the  doctrine  in  the  case  of  Govier  v.  ITcmcock,  If  a  woman,  though  provoked 
by  the  bad  conduct  of  her  husband,  actually  commits  adultery,  he  is  not  liable 
for  her  support;  but  that  law  does  not  apply  to  this  case.  The  adultery 
proved  here  took  place  in  the  year  1823,  (the  credit  beginning  w^prtV,  1824,) 
but  the  adultery  was  not  disclosed  to  the  husband  till  the  autumn  of  1824,  at 
which  time  no  more  credit  was  given  by  the  plaintiff.  This  act  of  adultery 
in  1823,  the  husband  not  knowing  it,  but  holding  her  out  as  fit  to  be  maintained 

t  In  the  case  of  Govier  v.  Hancock^  the  defendant  having  brouffht  another  woman  into 
bis  hoaee,  tamed  his  wife  out  of  doors,  the  wife  committed  adaltery,  and  after  thai  the 
plainiiff  trusted  her  for  necessaries ;  the  Court  held  that  he  could  not  recover. 

In  the  case  of  Nurte  ▼.  Craig,  the  husband  and  wife  having  executed  a  deed  of  separa- 
tion, by  which  the  husband  covenanted  to  pay  a  weekly  sum  to  a  trustee  for  her  support, 
and  failing  to  do  so,  the  question  was,  whether  the  trustee  could  maintain  an  action  of 
•ituwtpeii  for  necessaries  supplied  to  her :  Heath,  Raeike,  and  Chambre,  Js.,  held  thai  he 
Buisht ;  MansJUldt  C.  J.,  contra. 

In  Horwoodv.  Hefer,  whieh  was  an  action  for  necessaries  supplied  to  the  defendant's 
wife,  who  had  left  Mr  husband's  house,  the  plaintiff  relied  on  the  fact  of  the  husband  hav- 
ing taken  another  woman  into  hia  house,  with  whom  he  cohabited,  being  a  sufficient 
reason  for  his  wife*s  leaving  it.  On  Best,  Serjt.,  applying  for  a  new  trial,  Zavrence,  J., 
said,  '*  you  did  not  state  any  apprehension  of  her  personal  aafety,  you  principally  dwelt  on 
the  cireumatance  of  the  defenclant'a  having  placed  a  profligate  woman  at  the  head  of  his 
table,  and  having  told  the  wife,  that  if  she  did  not  like  to  dine  there,  she  might  dine  in 
her  own  chamber.  I  thought  that,  however  improper  that  conduct  might  be,  and  how- 
ever abhorrent  from  the  feelings  of  a  delicate  woman,  she  might  nevertheless  have  had 
necessaries,  if  she  had  atayed  there  ;  she  might,  if  she  had  thought  fit,  have  sued  for  ali 
mony,  snd  a  divorce  a  menea  el  thoro,**  And  Manefield,  C.  J.,  said,  **  If  thia  suit  were 
nsintaioable,  it  would  be  necessary  that  the  jury  should,  in  the  first  place,  determine 
whether  the  wife  lawfully  left  her  home  or  not.  This  would  wholly  supersede,  the  neces* 
•ity  of  a  suit  for  alimony,  or  a  divorce  a  menaa  et  thoro.  I  think  nothing  short  of  sctiul 
terror  snd  violence  will  support  this  action.*' 
This  caae,  it  will  be  seen,  is  now  over-ruled. 
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in  1824,  *will  not  destroy  the  plaintiflTs  right  to  recover.  There  is  no  r^g 
case  to  this  effect.  If  a  man,  knowing  of  the  commission  of  adultery  by  *- 
his  wife,  turns  her  out  of  his  house,  he  gives  her  no  credit ;  but  not  otherwise. 
As  to  the  case  of  Horwood  v.  Heffer;  in  that  case  I  moved  for  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  and  Marufieldy  C.  J.,  confirmed  the 
ruling  of  Mr.  J.  Lawrence.  I  was  dissatisfied  with  the  decision  at  the  time, 
and  have  continued  so  ever  since ;  and  if  this  case  had  come  to  that  point,  I 
had  determined  to  have  it  reconsidered :  my  Lord  Chief  Justice  Mansfield  in 
that  case  said,  you  must  go  to  Doctors'  Commons ;  and  I  consider  that  to  be 
wrong,  because  alimony  might  not  be  obtained  in  less  than  six  months,  and  the 
party  in  the  mean  time  might  starve. 

Verdict  for  the  plaintiff. 

Pell,  Serjt.,  and  Matde,  for  the  plaintiflT. 

Vaughan,  Serjt.,  and  Mannings  for  the  defendant. 

[Attornies — Frowd  4*  ^m  and  Murray  fy  SonJ] 


In  the  ensuing  Trinity  term,  Vaughan^  Serjt.,  moved  for  a  new  trial,  on  the 
ground  of  the  misdirection  of  the  Lord  Chief  Justice  at  the  trial,  contending  that 
the  evidence  which  had  been  given  of  adultery  was  sufiicient  to  prevent  the 
defendant's  being  liable ;  and  also  that  the  decree  for  alimony,  though  made 
subsequently  to  the  expiration  of  the  credit,  yet  having  a  reference  back,  would 
discharge  the  husband  from  the  effect  of  any  supposed  credit ;  otherwise  he 
would  be  paying  double  in  respect  of  the  same  time. 

Park,  J.  Is  thu  wife  to  starve  while  the  Court  is  considering  whether  she 
shall  have  alimony  or  not  ? 

Vaughan,  Serjt.,  then  went  on  the  ground  that  his  ^Lordship,  in  sum-  r^g 
ming  up,  had  put  the  case  too  broadly,  when  he  said,  that  reasonable  ^ 
suspicion  of  violence  was  enough  to  justify  a  woman  in  quitting  her  husband's 
house.     He  cited  Horwood  v.  Hefftr  as  an  authority  in  his  favor. 

[Best,  C.  J.  Are  you  aware  of  a  late  case  in  which  Lord  EUenhofough, 
at  N.  P.,  expressly  over-ruled  Horwood  v.  Heffer,  and  nobody  has  questioned 
his  decision.  I  allude  to  the  case  of  Aldis  v.  Chapman,  Selwyn's  L.  N.  P. 
281.t] 

Vaughan,  Serjt.  If  she  fears  confinement,  she  may  apply  for  a  habeas  eor» 
pus,  or  may  exhibit  articles  of  the  peace  in  case  of  violence.  No  case  has 
gone  so  far  as  to  say  that  reasonable  suspicion  is  enough,  and  tliis  would 
give  her  an  opportunity  of  going  away  under  pretence  of  fear. 

Best,  C.  J.  There  is  not  the  least  pretence  for  disturbing  the  verdict;  die 
only  ground  of  misdirection  is  this,  that  I  told  the  jury,  that  if  Mrs.  Smyth  had 
reasonable  ground  to  suspect  personal  violence,  she  had  a  right  to  absent  herself 
from  her  husband's  house,  and  the  plaintiff  had  a  right  to  recover.  In  the  case  of 
Horwood  V.  Heffer,  Mr.  Justice  Lawrence  observed  to  me,  you  did  not  rely  on 

t  In  that  c&se  it  was  ruled,  that  "  where  a  husband,  bjr  bringing  another  woman  under 
his  roof,  renders  his  house  unfit  for  the  residence  of  his  wife,  who  thereupon  remoTes 
and  Uvea  apart  from  him,  the  husband  is  bound  to  provide  the  wife  with  necessaries,  e.  g. 
medicines  in  sickness  durioe  the  separation." 

It  should  also  be  observed,  that  when  a  husband  improperly  turns  his  wife  away,  notico 
to  a  tradesman  not  to  trust  her  with  necessaries,  is  of  no  avail  on  his  part,  and  in  the  ca9e 
o(  Boulton  V.  Prentice,  (Selw.  L.  N.  P.  281,)  it  was  resolved  bv  the  Court,  that  althooi^h 
the  prohibition  (from  trusting  her)  continued  in  force  during  cohabitation,  yet  such  prohi 
bition  could  not,  after  the  cohabitation  ceased,  either  extinguish  or  lessen  the  credit  to 
which  the  wife  was  by  law  entitled,  after  the  husband  bad  turned  her  away,  and  refused 
to  maintain  her. 
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•301  ^^^  threats  of  personal  violence.  Where,  therefore,  threats  ♦of  persona! 
•'  violence  are  used,  Mr.  Justice  Lawrence*s  authority  is  in  my  favor.  A 
woman  is  not  bound  to  wait  till  she  is  actually  treated  with  cruelty ;  my  bro- 
ther Vaughan  says,  that  if  my  doctrine  is  correct,  a  woman  may  leave  under  a 
pretence  of  fear,  but  it  is  not  so ;  for  the  jury  are  to  judge  whether  the  circum- 
stances justified  her  leaving  or  not.  I  said  at  NiH  Prius,  that  I  should  like  to 
hav^  Horwood  v.  Heffer  over-ruled ;  since  then  Lord  Ellenborough^s  opinion, 
in  opposition  to  that  case,  has  been  shown  me  ;  and  if  I  had  known  of  that  at 
the  time,  1  would  have  ruled  that  Horwood  v.  Heffer  was  not  law,  it  being 
against  the  first  principles  of  morality.  I  was  really  shocked  at  the  doctrines 
laid  down  in  that  case.  Is  a  woman  to  remain  within  walls  which  contami- 
nate her?  If  she  did,  undoubtedly,  no  Court  would  befriend  her.  She  must 
show  herself  virtuous,  she  must  separate  herself /iro  salute  animse.  But  this 
case  ^es  beyond  that,  for  here  there  were  threats  of  personal  violence.  I  am 
of  opinion,  that  there  is  no  foundation  for  this  application.-  With  respect  to  the 
adultery,  there  is  nothing  in  the  objection.  If  a  woman  is  caught  in  adultery* 
and  tamed  out  of  doors  in  consequence,  then  no  credit  is  given  her ;  but  where 
she  leaves  from  fear  of  violence,  and  not  on  account  of  adultery,  because  the 
adultery  was  not  known,  and  a  credit  is  given  by  payment  by  the  husband,  and 
ao  notice  not  to  trast,  the  case  is  altogether  different.  As  to  the  alimony  also, 
that  is  no  answer  to  the  action^  for  a  woman  might  be  starved  while  a  suit  foi^ 
alimony  is  pending. 

Pask,  J.  I  am  of  the  same  opinion.  There  is  no  color  for  the  interference 
of  the  Court  With  respect  to  the  decision  in  Horwood  v.  Heffer^  I  am  sur- 
prised at  the  language  of  that  case.  Taken  to  its  full  extent,  it  is  abhorrent  to 
erery  feeling  of  a  man,  and  every  duty  of  a  moralist  and  a  Christian ;  for  it  is 
said,  that  although  a  husband  places  a  profligate  woman  at  the  head  of  his  table, 
^Y\  ^^^  tells  his  wife  that  she  may  dine  in  her  own  room,  yet  she  is  not  *justi« 
^  fied  in  quitting  his  house,  but  should  sue  for  alimony  or  a  divorce  a  men' 
fa  et  thoro.  Is  the  mistress  of  a  family  to  give  way  to  a  common  prostitute  ?  I 
have  no  difficulty  in  saying  that  that  case  cannot  be  the  law  of  England,  be- 
cause it  is  not  the  law  of  morals  and  religion :  I  prefer  the  language  of  Lord 
Ktnyon,  who  sayst  that,  where  a  wife's  situation  in  her  husband's  house  is 
rendered  unsafe  by  his  cruelty  or  ill  treatment,  it  is  equivalent  to  his  turning 
her  out  of  his  house ;  and  that  the  husband  is  liable  for  necessaries  furnished  to 
her  under  these  circumstances. 

BuRRonoH,  J.  The  only  question  is,  whether  Mrs.  Smyth  had  reason  to 
apprehend  personal  violence.  There  is  express  evidence  of  holding  up  the 
hand  in  a  menacing  attitude,  and  of  a  threat  to  send  her  to  a  madhouse.  It 
appears  that  she  had  been  improperly  sent  to  one  before ;  and  that,  in  my 
opinion,  was  ground  enough  for  the  jury  to  find  that  she  had  reasonable  cause 
for  leaving  her  husband.  It  was  a  matter  to  be  leA  to  the  jury,  it  was  left  to 
them  in  a  proper  manner,  and  they  have  returned  a  proper  verdict. 

Gazeleb,  J.  It  is  not  necessary  to  ascertain  what  kind  of  violence  is 
enough,  in  general ;  for  it  is  impossible  to  doubt,  that  the  threat  of  sending  to  a 
madhouse  is  quite  sufficient.  The  jury  have  found  that  she  had  reasonable 
fear  of  this.  It  is  not  necessary  particularly  to  enter  into  the  case  of  Horwood 
T.  Heffer,  but  I  confess  I  am  surprised  at  the  doctrines  it  contains.  I  have 
always  understood,  that  if  a  man  by  his  conduct  rendered  his  house  unfit  for  a 
modest  woman  to  remain  in,  she  was  entitled  to  leave  it,  and  he  thereby  gave 
her  a  credit. 

Rule  refused. 

t  In  the  ease  of  Hcdgu  ▼.  Hodge$,  1  iSsp.  N.  P.  C.  441. 
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nis  lordship  gave  Wiide,  Serjt,  leave  to  move  to  enter  a  nonsuit,  if  ihe  Comt 
should  think  that  trespass  would  not  lie. 

Verdict  for  the  plaintiff— Damages  SL 

Pell,  Serjt,  and  Mraham,  for  the  plaintiff. 

Wildet  Serjt.,  for  the  defendant. 

[Attomies — BnUian^  and  Damu.} 


In  the  ensuing  TVtnity  term,  fFtlde,  Serjt,  moved,  pnrsuant  to  the  letve 

g'ven,  to  enter  a  nonsuit.  .  He  cited  Corny n's  Digest,  tit.  Esglise,  6.  1 ;  2 
oUe,  337;  Cor(en'«  case,  12  Co.  Rep.  105;  Godbolt,200;  Year  Book,  9,  H. 
4,  14  b.t  Comyn's  Digest,  tit  Action  on  the  Case  for  a  malicious  misfeasance, 
A.  6;  and  Cro.  Jac.  367. 

Best,  C.  J.,  mentioned  Daltry  v.  Dee,  2  Rolle,  140. 

Wilde,  Serjt  That  case  is  not  law  now.  By  the  course  of  anthority  it  has 
been  overturned.  The  freehold  of  the  church-yard  is  in  the  parson.  The  case 
in  Cro.  Jac.  states  that  a  tomb  becomes  part  of  the  freehold  in  the  church-yard. 
If  the  possession  is  in  the  parson,  then  *no  other  person  can  maintain  r^^a 
trespass.  The  declaration  is,  that  Uie  defendant  seized,  damaged,  and  de-  ^ 
stroyed  certain  tomb-stones,  then  and  there  beinf,  and  cut  and  defaced,  ^> 
If  that  was  one  continuous  act,  then  at  no  time  did  the  possession  revert  lo  the 
party. 

Bbst,  C.  J.  It  appeared  from  the  evidence,  that  the  damage  was  done  a 
week  after  the  carrying  away. 

Wilde,  Serjt  But  we  never  left  the  possession,  so  that  it  could  not  revert 
to  the  plaintiff.  Suppose  the  act  had  been  charged  to  have  been  feloniously 
done,  if  the  taking  down  the  tomb-stone  was  followed  immediately  by  the  ca^ 
rying  it  away,  the  owner  of  the  soil  never  would  have  possession  of  it  as  of  a 
chattel ;  as  if  a  tree  were  cut  down  and  immediately  carried  away,  that  would 
not  be  larceny.  Though  the  heir  may  have  an  action,  yet  it  does  not  appear, 
that,  if  there  be  a  removal,  the  property  will  revert  to  him.  I  apprehend  it 
will  continue  in  the  parson.  The  action  on  the  case  is  perfectly  competent  to 
redress  injuries.  And  holding  tomb-stones  to  be  in  the  possession  of  the  party 
who  sets  them  up,  will  deprive  the  church-yard  of  much  of  its  protection. 

The  Court  took  time  to  consider,  and  on  the  following  day,  their  judgment 
was  delivered. 

Best,  C.  J.  We  have  considered  the  question  in  this  case,  and  are  of  opi- 
nion, that  trespass  is  the  proper  form  of  action.  BuUer,  J.,  says,  that  for  re- 
moving a  person  from  a  pew,  trespass  will  not  lie ;  but  that  b  because  pev^s 
are  in  the  disposition  of  ihe  ordinary,  who  may  put  in  one  person,,  and  then 
remove  him  and  put  in  another,  for  the  convenience  of  the  parish,  unless  there 
be  a  faculty.  But  there  is  a  case  in  Rolle,  which  says,  that  if  a  pew  be  broken, 
trespass  is  the  proper  action.  This  case  appears  to  me  to  be  law :  It  has  been 
doubted  in  one  case,  but  is  ^supported  by  others,  and  is  consistent  with  r«^ 
common  sense.  In  the  case  in  9  Edw,  4,  146.,  the  form  of  action  turns  ^ 
out  to  have  been  trespass.  That  was  Lady  Wiehe^n  case,  which  was  trespass 
against  the  parson,  and  is  cited  by  Lord  Coke,  On  such  a  question  one  case  is 
enough.  My  brother  Wilde  alluded  yesterday  to  cases  of  felony,  with  respect 
to  a  tree  severed  and  carried  away  by  one  continuous  act     I  Uiink  we  ought 

t  This  is  the  case  otLadyWkke;  it  is  cited  in  12  Co.  Rep.  105,  and  in  other  places,  as 
in  9  Hen,  4,  but  it  is  in  the  year  book.  9  Ed»,  4.  t4  6.  That  was  trt9pa»9  against  tks 
parson,  for  remoTioff  Sir  Hugh  Wieke'B,  her  hasband*s,  coal,  arwur  umd  pmnam  from  ihs 
church.    See  also  Co.  Litt.  18  b„  and  Com.  Dig.  tit.  Cemetery,  (C.) 
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liardly  to  allude  to  criminal  cases;  because,  infavorem  vUse  decisions  are  often 
come  to,  which  do  not  square  well  with  the  principles  of  the  common  law.  If 
the  contrary  had  not  been  settled  law,  1  should  have  thought  such  a  case  a 
felony,  because  the  moment  a  tree  is  cut  down,  it  is  a  chattel  belonging  to  the 
party  owning  the  ground;  and,  when  removed  animofurandi,  comes  under  the 
same  principle  as  goods  carried  from  one  county  into  another.  It  is  said,  that 
trespass  cannot  be  maintained,  because  the  possession  of  the  church-yard  is  in 
the  parson.  But  the  possession  of  the  tomb-stone  may  be  in  another.  If  I 
grant  land,  reserving  to  myself  the  trees ;  if  the  tenant  cuts  them  down,  trespass 
will  lie. 

Park,  J.  There  is  a  case  in  which  Lord  Coke  expressly  says,  that  the  pos- 
session of  the  tomb-sCones  is  not  in  the  parson,  because  he  is  paid  for  the  per- 
mission to  erect  it. 

Gazelbb,  J.     The  case  in  Godbolt  does  not  affect  this  case. 

Rule  refused. 


^3]     •ADJOURNED  SITTINGS  IN  LONDON,  AFTER  EASTER 

TERM,  1825. 


PETTY  et  al.  v.  ANDERSON. 

If  hasband  and  wife  are  living  together,  and  bastness  is  carried  on  in  the  house  in  which 
they  live,  thoagh  the  wife's  name  only  appears  in  the  purchase  of  goods,  in  the  psrish 
rates,  and  in  a  contract  with  the  parish  officers;  yet  the  husband  partaking  of  the  profits 
of  the  trade,  and  bein^  aware  of  and  assenting  to  the  dealings,  is  liable  in  an  action  for 
goods  delivered  at  their  house,  for  the  purposes  of  this  trade,  though  the  bills  of  parcels 
sre  beaded  in  the  wife's  name. 

Assumpsit  for  goods  sold.  Plea — General  issue.  The  plaintiffs  were  gro- 
cers, and  the  defendant  a  baker  and  confectioner. 

The  plaintiffs'  shopman  proved  that  he  had  been  on  the  premises  where  the 
|oods  were  sent,  and  had  seen  the  defendant  there  in  a  working  dress,  and 
applied  to  him  for  money ;  he  said,  that  the  witness  had  better  speak  to  his 
wife ;  the  wife  said,  she  could  not  pay  him  then.  The  son  afterwards  brought 
the  money.     The  name  "w^nrferson"  was  over  the  door. 

One  of  the  plain tifls'  clerks  proved  that  he  had  frequently  called  for  sums 
due,  and  seen  the  defendant  come  out  of  the  bakehouse  with  his  coat  off;  who 
said  that  he  was  in  the  employ  of  his  wife,  but  received  no  wages ;  that  al- 
thouirh  he  lived  in  the  house,  yet  his  wife  and  he  did  not  cohabit;  and  that  they 
had  better  not  sue  him,  for  if  they  did,  they  would  not  get  more  than  4^.  in  tli^ 
pound. 

Another  witness  proved  that  he  applied  for  money  at  the  shop,  where  he 
saw  the  defendant's  wife,  and  she  said,  that  she  would  tell  Mr.  Jjnderaon. 

On  the  part  of  the  defendant,  several  bills  of  parcels  were  put  in  :  they  were 
b  this  form — 

21  AugL  1822.  Mrs.  Anderson, 

Bought  of  Petty  fy  Wood. 

Witnesses  were  also  called,  from  whose  testimony  it  appeared  that  Mn« 
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Jtnderson  paid  rent  and  rates,  and  that  her  name  was  in  the  rate  boob;  tiuit 
flour,  and  other  articles  had  been  famished  on  her  credit,  by  vanous 
^tradesmen,  for  which  she  paid,  and  that  she  had  been  employed  to  serve  i-mq 
the  parish  in  which  she  lived  with  bread.  *- 

It  appeared  that  the  defendant  had  carried  on  the  business  of  a  baker  in  the 
same  house,  till  he  went  to  prison ;  that  during  his  confinement  the  goods  in 
the  house  had  been  sold  under  a  distress  for  rent,  and  were  purchased  by  a 
friend  for  Mrs.  Anderson,  who  carried  on  business  on  the  premises,  as  a  baker 
and  confectioner ;  that  aftbr  the  defendant's  dischaige  under  the  insolvent  act, 
be  came  again  to  the  house,  and  lived  there,  all  the  &mily  boarding  and  lodg- 
ing together. 

For  the  defendant  the  case  of  Arabella  Beards  2  Bos.  dt  Puller,  99,  wai 
cited.t 

Best,  G.  J.,  told  the  jury,  that,  in  his  opinion,  the  situation  of  the  husband 
precluded  the  application  of  the  law  as  to  feme  sole  traders ;  and  that  although 
a  married  woman  in  London  might  carry  on  business  for  herself,  yet,  in  this 
case,  as  the  husband  lived  in  the  same  house  with  his  wife,  and  partook  of  the 
profits  of  the  business,  notwithstanding  several  invoices  had  been  made  to  her, 
It  must  be  taken  that  she  was  acting  as  his  agent,  and  that  the  credit  was  in 
point  of  law  given  to  him.  His  Lordship  observed  that  the  defendant's  state- 
ment, that,  by  suing  him,  the  plaintifif  would  only  obtain  4s.  in  the  pound, 
together  with  the  other  circumstances,  showed  his  recognition  of  the  dealings ; 
and  upon  this  directed  the  jury  to  find  their  verdict  for  the  plaintifis. 

Verdict  for  the  plaintifis. 


In  the  ensuing  Trinity  Term,  WUde,  Serjt.,  obtained  a  rule  nut,  for  a  new 
trial,  on  the  ground  that  the  Lord  Chief  Justice,  instead  of  directing  the  jury  to 
find  tlieir  verdict  *for  the  plaintiffs,  ought  to  have  left  it  to  them  to  say  to  ^^ 
whom  the  credit  was  given :  he  cited  the  case  of  Bentley  v.  Griffin,  6  ^ 
Taunt.  356. 

The  rule  came  on  to  be  argued  in  the  course  of  the  same  term,  and  WUde, 
Serjt.,  was  called  on  to  support  it.  He  argued,  that,  granting  it  to  be  a  pre- 
sumption of  law  that  the  credit  was  given  to  the  husband,  yet  that  there  were 
circumstances  to  be  leA  to  the  jury,  for  them  to  say,  whether  that  presumption 
was  not  rebutted  ;  such,  for  instance,  as  the  payment  of  rates  by  Uie  wife,  the 
furnishing  of  goods  by  various  tradesmen  on  her  credit,  and  the  bills  of  parcels 
of  the  .plaintiffs  made  out  in  her  name.  It  might  be  allowed  that  in  cases  of 
millinery  furnished  to  a  wife,  bills  of  parcels,  by  the  courtesy  of  trade,  made  out 
to  her,  furnished  very  little  evidence ;  but  here  was  the  case  of  a  wife  notori- 
ously trading  on  her  own  account,  and  supplying  a  parish  with  bread.  As  to 
the  ai^ument  of  collusion  between  her  and  her  husband,  what  injury  could 
there  be,  if  the  parties  were  cognizant  of  the  facts  ?  The  wife  was  supported 
by  friends,  and  therefore  her  credit  was  better  than  her  husband's.  He  doubted 
whether,  if  the  goods  had  been  ordered  for  the  husband,  they  would  have  been 
supplied.  Were  not  these  facts  admissible  to  show  that  the  plaintiffs,  being 
cognizant  of  the  circumstances,  elected  to  trust  the  wife  ? 

Park,  J.  The  granting  of  new  trials,  of  late,  has  been  too  mu  "^h  a  matter 
of  course.  It  appears  that  my  Lord  G.  J.  correctly  stated  the  case  to  the  jury, 
as  well  as  expressed  his  opinion.  In  Cox  v.  Kttchin,  1  Bos.  ii  Puller,  338, 
Btdler,  J.,  states,  that  motions  for  new  trials  are  to  depend  on  the  discretion  of 

tin  the  case  of  Bear  J  ^U».  ▼.  WM  and  another,  2  Boa.  &  Pol.  93,  it  waa  held,  that  a 
feme  covert  sole  trader  in  the  city  of  Londont  waa  not  liable  to  be  anad  as  such  in  the 
eoarta  at  Wntminttvr. 
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Ibe  Court.  Upon  foil  consideration^  in  my  humble  judgment,  this  verdict  is 
so  right  that  no  going  down  again  could  alter  it ;  and  1  think,  if  a  new  trial 
were  to  be  granted,  and  a  dift'erent  verdict  returned,  it  would  be  the  duty  of 
this  Court,  at  least  for  once,  to  see  if  it  could  stand.  L.  C.  J.  Hoft,  in  the 
«^.^  case  o(  Langfort  v.  *The  Administratrix  of  71i/fr,  Salkeld,  113,  ruled 
-'  that  a  husband  was  liable,  as  a  matter  of  law,  for  goods  furnished  to  his 
wife,  on  the  mere  ground  of  their  cohabiting  together. 

BuRBOVGH  and  Gazelxe,  Js.,  thought  the  case  properly  determined. 

BisT,  C.  J.  In  Comyn*s  Digest,  tit.  Baron  and  Feme^  fQ,)  it  is  said,  that 
if  a  wife  buy  necessary  apparel,  the  assent  of  the  husband  is  generally  pre- 
sumed. Here  it  could  not  be  doubted ;  there  was  no  fact  which  I  could  with 
propriety  leave  to  the  jury  to  repel  that  presumption.  The  invoices  do  not 
repel  it,  because  the  husband  saw  the  goods,  and  assented  to  their  being  sent 
in,  in  that  way.  In  the  case  of  Beniley  v.  Griffin^  it  is  true  that  the  goods 
were  fomished  while  the  parties  were  living  together,  and  the  husband  saw  the 
wife  wearing  the  clothes ;  but  the  contract  was  made  privately,  and  the  wife 
told  the  tradesman  not  to  bring  home  the  goods  while  her  husband  was  there. 
In  that  case,  therefore,  there  was  a  fact  to  be  left  to  the  jury.  But,  in  the 
present  case,  can  any  thing  repel  the  inference  of  the  husband's  assent,  when 
every  meal  he  eats,  and  the  bed  he  sleeps  upon  every  night,  are  furnished  by 
the  profits  of  the  business  T 

Rule  discharged. 

Vaughan^  Serjt.,  and  Chitty^  for  the  plaintiiTs. 

ffUde,  Serjt.,  and  Bolland^  for  the  defendant. 

[Attomies— ^mory  ^  C,  and  JSrooJfcmg .] 


GIMSON  «.  WOODFULL. 

If  a  party  has  good  reason  to  believe  that  his  goods  have  been  stolen,  he  cannot  maintain 
trover  ai^ainat  the  person  who  bought  them  of  the  supposed  thief,  without  he  has  done 
e?erj  thing  in  his  power  to  bring  the  thief  to  justice. 

Trover  for  a  mare.  The  mare  was  shown  to  be  the  property  of  the  plain- 
«i9l   ^^*  ^^^  ^^  ^^  course  of  the  examination  *of  the  plaintiff's  witnesses,  it 

-I  came  out  that  the  plaintiff  had  good  reason  to  believe  that  the  mnre  had 
been  stolen  by  the  person  who  sold  it  to  the  defendant ;  and  that  steps  had 
been  taken  by  him,  both  before  a  magistrate  and  otherwise,  to  get  his  property 
back;  but  that  he  had  done  nothing  towards  bringing  the  thief  to  justice. 

Onslow^  Seijt.,  for  the  defendant,  contended,  that  he  was  under  no  obliga- 
tion to  go  into  evidence  for  the  defence.  It  was  clear  that  the  mare  had  been 
stolen.  What  occurred  before  the  magistrate  was  done  to  see  if  restitution 
could  be  had,  and  not  for  the  purpose  of  proceeding  against  any  supposed 
offender.  This  plaintiff  had  done  nothing  to  bring  the  thief  to  justice  ;  and  he 
could  not  merge  the  felony  in  the  civil  action.  And  he  cited  2  Black.  Com. 
449 ;  and  4  Black.  Com.  362,  and  the  case  of  Horwood  v.  Smithy  2  T. 
8.750. 

Vmtghant  Seijt.  The  cases  in  Blaekstone  do  not  apply ;  they  are  merely 
as  to  how  far  property  is  affected  by  sale  in  market  overt,  and  go  on  to  state 
&at,  in  the  case  of  horses,  inter  cuia^  the  party  may  have  restitution  before  a 
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magistrate.  The  property  is  in  us.  If  a  party  state  facts  from  which  a  ma 
gistrate  may  presume  a  felony,  and  the  magistrate  does  not  go  on  with  the 
charge,  it  is  enough.  I  allow  that  the  objection  would  be  good»  if  an  action 
were  brought  against  the  felon  himself. 

A  witness  proved  that  he  went  with  the  plaintiff  before  Mr.  Min»huU  it 
Bow  Street,  but  as  the  examination  there  was  taken  down  in  writing,  he  wu 
not  permitted  to  state  what  passed. 

Bbst,  G.  J.  This  is  a  hard  case.  I  am  of  opinion  that  the  plaintiff  has 
done  nothing  that  he  ought,  and  I  doubt  if  a  statement  of  facts  before  a  magis- 
trate would  be  enough.  But  he  goes  to  get  back  the  property,  and  not  ^to  r^ .» 
prosecute  the  felon.  If  I  was  to  hold  that  this  action  could  be  main-  ^ 
tained  under  such  circumstances,  we  should  have  no  more  criminal  prosecu- 
tions. 1  take  it,  the  law  is  this  :  you  must  do  your  duty  to  the  public,  before 
you  seek  a  benefit  to  yourself;  and  then  there  is  no  necessity  for  a  civil  action. 
The  decisions  go  not  only  to  the  case  of  an  action  against  the  felon,  but  as  to 
actions  against  persons  who  derive  their  tide  under  him.  There  is  a  case  in 
the  Term  Reports,  which  says,  that  the  property  is  in  doubt  till  after  prosecu- 
tion. I  canuotsend  this  case  to  a  jury;  there  being  distinct  evidence  of  felony, 
t  think  that  the  case  should  have  gone  to  the  grand  jury.  The  plaintiff  must 
*e  called. 

Nonsuit. 

Vaughan,  Serjt.,  and  Chilly,  for  the  plaintiff. 

Onslow^  Serjt.,  for  the  defendant. 

[Attornies — Hursl,  and  Watnon  4^  ^bn.] 

At  common  law,  a  person  robbed  could  only  obtain  iho  restitution  of  his  eooda  by  con- 
victinff  the  thief  on  an  appeal  of  larceny,  a  proceeding  long  out  of  use,  and  now  wholly 
abolished  by  stat.  59  Geo.  3,  r.  46 :  but  by  the  stat.  21  Hen.  8,  e.  11,  the  judges  are  to 
grant  writs  of  restitution,  if  the  felon  be  convicted  upon  the  evidence  of  the  party  robbed, 
or  of  other  by  his  procurement ;  but  the  practice  now  is,  if  the  stolen  properly  be  pro- 
duced at  the  trial,  for  the  judge  to  order  it  to  be  given  up  to  the  person  from  whom  it  was 
stolen  ;  and  my  Lord  Hale  (1  PI.  544}  lays  down,  that  the  bona  fide  sale  of  the  goods  in 
market  overt,  does  not  operate  against  the  party  robbed ;  and  if  the  thief  has  converted 
the  stolen  property  into  money,  tne  Court  before  whom  he  is  tried,  will  order  that  to  be 
delivered  up  to  the  person  robbed.  Noy,  128,  Harherry^s  case,  cited  Cro.  Eliz.  661 ;  aiui 
this  is  the  universal  practice.  In  the  case  of  Honoood  v.  Smith,  2  T.  R.  750,  the  Court 
held  that  one  who  had  bona  fide  bought  goods  in  market  overt  of  the  thief,  bat  had  fairly 
sold  them  a^gain,  before  the  conviction,  was  not  liable  to  the  owner  in  trover,  though  be 
had  notice  from  the  owner  not  to  part  with  them ;  but  the  Court  appeared  to  be  of  opinioii, 
that  trover  would  have  lain  against  him,  if  the  stolen  property  had  remained  in  his  pos- 
session up  to  the  time  of  the  conviction. 

But  in  the  case  of  Packet  v.  Patrick.  5  T.  R.  175,  it  was  *held,  that  the  case  of   r«^ 
restitution  of  goods  did  not  apply  to  goods  obtained  from  the  owner  by  false  pre-   '- 
tences,  and  without  felony.    For  more  on  this  subject,  see  2  Ciurw.  Hawk.  tit.  Appeal, 
p.  240. 

The  foregoing,  it  should  he  observed,  applies  to  all  stolen  goods  when  the  felon  is  con^ 
▼icted;  but  as  to  stolen  horses,  it  is  enacted  by  stat.  37  Eiix.  e.  12.  %  4,  that  the  owner 
may  have  restitution  of  them,  if  sold  in  market  overt,  by  going  through  the  forms  there 
prescribed,  within  six  months  after  they  are  stolen,  and  on  payment  to  the  purchaser  of 
what  they  coat  him,  although  the  felon  be  not  convicted. 
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COURT  OF  KING'S  BENCH. 


SITTINGS  IN  LONDON,  AFTER  TRINITY  TERM,  1825, 


BEFOBE  LORD  CHIEF  JUSTICE  ABBOTT. 


DIBDIN  V.  MORRIS. 

A  receipt  given  bv  the  atage  manager  of  a  theatre  "  in  satisfaction  of  all  my  claims  for 
the  last  season,     does  not  require  the  stamp  of  a  receipt  in  full  of  all  demands. 

A  receipt  for  521.  10s.  requires  only  a  stamp  for  that  amount,  though  it  mentions  lOOZ. 
paid  before. 

Assumpsit  for  work  and  labor.  The  services  performed  by  the  plaintiflT,  for 
which  the  action  was  brought,  were  the  writing  of  a  piece  cdled  the  Lapland-; 
en,  and  the  acting  as  stage-manager  of  the  Haymarket  theatre.  Evidence  was 
given  of  the  value  of  the  services.  For  the  defence,  a  receipt  signed  by  the 
plaintiff  was  put  in ;  it  was  for  52/.  109.,  *'  being  the  amount  of  a  benefit  at 
the  Haymarket  theatre;  which  sum,  together  with  100/.  already  received^  is 
in  satisfaction  of  all  my  claims  for  the  last  season."  This  receipt  was  only 
on  a  U.  ad.  stamp. 

Brougham,  for  the  plaintiff,  contended,  that  the  words  ''  in  satisfaction  of 
all  my  claims,"  made  it  equivalent  to  a  receipt  in  full  of  all  demands ;  and 
'461   ^^^^  therefore  the  stamp  was  *wrong ;  or  even  if  that  were  otherwise, 
'■   it  required  at  least  a  receipt  stamp  for  152/.  109. 

Abbott,  C.  J. — This  is  noi  a  receipt  in  full  of  all  demands.  It  is  only  a 
receipt  for  62/.  10«. ;  and  though  it  mentions  the  previous  receipt  of  the  other 
sum,  it  is  not  at  all  given  as  a  receipt  for  that  sum. 

Verdict  for  the  defendant. 

Brougham^  and  Evans,  for  the  plaintiff. 

ScarUitj  and  Comyn,  for  the  defendant. 

[Attoniies — Rautledge,  and  Brooks  4*  Co.] 


FENTON,  Gent.,  one,  &c.,  v.  CORREIA. 

A  charge  for  searching  whether  satiafaction  of  a  judgment  was  entered,  or  whether  an 
issne  was  entered,  will  not  constitute- an  attornev's  Dill  a  taxable  bill,  so  as  to  make  it 
necessary  to  deliver  it  signed  before  action  brought. 

AssuHPsiT  for  woik  and  labor  by  the  plaintiff,  an  attorney,  for  business  done 
More  the  commisinoQers  for  Spanish  claims. 

It  appeared  that  the  defendant  employed  the  plaintiff  to  prepare  and  present 
memorials,  and  conduct  his  business  before  these  commissioners ;  but  th« 
biU  for  this  business  was  neidier  signed  nor  delivered  a  month  before  action 
Vrougitt 
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Scarlelt,  for  the  defendant,  contended,  that  the  plaintiff  could  not  reoover, 
because  a  signed  bill  was  not  delivered  a  month  previously,  the  plaintiff's  cbim 
containing  ihe  following  taxable  items  : 

/•    t.    d. 
1824.  •^ug.  18.  Attending  and  searching  at  the  judgment  office, 

to  see  if  satisfaction  of  judgment  was  entered,  and  paid  38,  4d.      0    13    4 
Sept.  0.  Attending  again  to  search  whether  the  issue  was  en* 

tered  in  a  case  of  Madras  v.  WxUeB^  and  could  not  find  it,  and 

paid  1«.  6</.  for  search        •        -        -        -        .        -        -OlOO 
Sept.  9.  Attending  again  to  see  if  the  issue  was  docketed  in  the 

year  1819,  and  paid  U.  M, -     0      6    8 

Sept.  13.  Attending  to  search  if  the  issue  was  docketed  in  1817t 

or  1818,  and  paid  search  2t.  4(/.         -        -        -        -        -     0      6    8 

*Now  these  being  the  regular  charges  of  an  attorney,  they  were  tax-  r^^ 
able ;  for,  although  they  were  not  for  any  step  taken  in  a  cause,  yet  *■ 
they  were  for  the  business  of  an  attorney  respecting  a  cause  then  pending,  and 
for  which  the  plaintiff  charges  attorney  s  fees. 

Abbott,  G.  J. — ^As  at  present  advised,  I  think  these  are  not  taxable  items, 
as  any  one  may  do  this  kind  of  business  who  is  not  an  attorney  :  indeed,  I 
have  no  doubt  about  it. 

Botch,  on  the  same  side.  I  submit,  that  the  fee  paid  for  such  a  search  is  t 
disbursement  at  law,  which  would  make  the  bill  taxable  as  much  or  more  than 
drawing  an  affidavit,  which  any  one  may  do,  who  is  not  an  attorney. 

Abbott,  C.  J. — ^I  think  not. 

Verdict  for  the  plaintiff. 

Oiimey,  and  F,  Pollock^  for  the  plaintiff. 
Seariettt  and  Potch^  for  the  defendant. 

[Attornie8*-/Wi/on,  and  TaytorJ] 


BUCKINGHAM  v.  MURRAY. 

In  an  action  for  a  libel  in  a  review,  it  is  rafficient  to  set  oat  the  contents  of  an  tndei, 
(referring  to  an  article  in  the  body  of  the  review,)  which  is  of  itself  a  libel ;  and  no  re- 
ference need  be  made  to  thearticle  itself,  if  the  index  contain,  perae,  prima  facie  libel- 
lous matter. 

Action  for  a  libel  in  the  Quarterly  Review.  Hiere  was  a  count  in  the 
declaration  setting  out  that  part  of  the  index  of  the  review,  which  professed 
to  relate  to  a  work  ^published  by  the  plaintiff,  which  was  as  follows  :  p,.- 
^  Buckingham,  J.  S.,  Travels  in  Palestine,  394.  Notice  of  an  egrregious  ^ 
blunder  in  the  tide  page  of  this  work,  ib.  Specimens  of  his  ignorance  and 
book-making,  377,  ^.,  ^c.'* 

On  the  part  of  the  defendant  it  was  objected,  that  as  the  index  was  only  a 
reference  to  the  body  of  the  work,  it  was  not  sufficient  to  state  merely  th^  con- 
tents of  the  index,  but  it  was  necessary  that  the  count  should  contain  a  refers 
ence  to  the  whole ;  otherwise  that  would  appear  to  be  unqualified,  which  was 
in  fact  subject  to  a  material  qualification. 

Abbott,  G.  J.  Suppose  one  part  is  stated  wluch  has  a  qualification,  and  theft 
be  another  which  has  not,  have  you  not  a  right  to  read  that  part  which  doei 
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not  contein  the  qualification  T    If  one  part  of  a  book  cannot  be  understood  with 
oat  a  reference  to  another,  then  yon  must  set  out  both  ;  but  if  it  is  intelligible 
without,  then  you  need  not.     Suppose  the  matter  referred  to  in  the  index  had 
not  been  found  in  the  Tolume.     The  index  may  contain  a  separate  libel.     I  am 
of  opinion  there  is  no  ground  for  the  objection. 

The  defendant  afterwards  submitted  to  a  verdict  for  100/. 

ScarlttU  Brougham^  and  ^t^,  for  the  plaintiflT. 

The  Attorney  Generalj  Oumey^  and  Park^  for  the  defendant. 

[Attomies — Vizard  4*  B.^  and  TVimer  ^  Sims.'] 


•48]  •GRESLY  et  al.  v.  PRICE. 

If  it  be  neceMsry  to  prove  a  good  petitioning  creditor's  debt  on  the  SOthMay,  it  {•  not 
•ofhcient  to  show  thai  on  the  29th  of  January  previoua,  a  suin  of  700/.  was  due,  and  that 
there  were  receipts  and  pajments  afterwards ;  but  it  must  be  proved  that  on  the  apo- 
cific  day  as  much  as  100/.  was  owing. 

Assumpsit  by  the  assignees  of  a  bankrupt.  To  prove  that  there  was  a  good 
petitioning  creditor's  debt  on  the  20th  May^  the  ledger  of  the  debtor  was  pro- 
duced. The  witness  who  produced  it  did  not  make  the  entries  in  it  himself, 
but  stated  that  he  saw  several  entries  in  it  before  the  20th  May  ;  but  the  latest 
he  could  speak  positively  to  were  of  the  date  of  the  29th  January  ;  at  which 
time  there  appeared  to  be  due  to  the  petitioning  creditor  a  sum  of  700/.  On 
his  cross-examination  he  acknowledged  that,  subsequently  to  the  29th  January^ 
there  had  been  receipts  and  paymenbi ;  and  he  had  no  means  of  knowing,  ex- 
cept from  the  books,  in  what  way  those  receipts  and  payments  altered  the  state 
of  the  account. 

Scarlett^  upon  this,  submitted  that  the  plaintiff  must  be  nonsuited,  there  not 
being  sufficient  evidence  of  the  petitioning  creditor's  debt. 

Campbell.  Hiere  is  evidence  to  go  to  the  jury,  to  show  that,  on  the  20th 
May,  there  was  due  to  the  petitioning  creditor  100/. ;  when  on  the  29th  Janu* 
ary  so  large  a  sum  as  700/.  was  due.  It  is  for  the  other  side  to  cut  down  that 
sum,  and  reduce  it  below  the  sum  required. 

Scarlett.  The  evidence  must  be  legal  evidence ;  the  plaintiffs  undertake  to 
prove  that  on  a  specific  day  a  specific  sum  was  due ;  and  their  giving  evidence, 
vhich  shows  that  it  is  uncertain  whether  it  was  so  or  not,  certainly  cannot  be 
sufficient. 

Abbott,  C.  J.     I  think  you  have  not  gone  far  enough.     You  must  prove  a 

specific  sum  due  on  a  specific  day.     After  a  period  of  nearly  three  months, 

*4fi1   ^^^^  being  continuing  ^transactions,  how  it  is  possible  for  any  one  to  say, 

-I   whether  1000/.  or  5/.  is  due.    You  are  to  support  your  commission,  and 

you  have  not  done  it.     The  plaintiff*  must  be  called. 

Nonsuit. 

Marryalj  and  Campbell  for  the  plaintiff*. 

ScarUttf  for  the  defendant. 

[Attomies — Oliverton  4*  />en6y,  and  Peartan.'] 
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ADJOURNED  SITTINGS  IN  LONDON,  AFTER  TRINITY  TERM,  1825. 


GARDINER  v.  DAVIS. 

If  one  allow  another  to  trade  in  kiit  own  namet  and  as  carrying  on  the  busineaa  for  himiett 
A  payment  to  such  person  is  a  good  bar  to  an  action  by  the  person  so  allowing  him  to 
trade ;  and  for  goods  sold  in  the  trade,  the  person  so  carrying  it  on  may  recover,  oolen 
the  person  for  whom  it  is  carried  on  assert  his  or  her  own  right  to  the  sum  doe. 

Assumpsit  for  ^oods  sold.  The  plaihtifT  was  a  cow-keeper,  the  defendant  a 
milkman.  The  sale  and  delivery  by  the  plaintiff  to  the  defendant  being  proved ; 
evidence  was  adduced  on  the  part  of  the  defendant,  to  show,  that  though  the 
plaintiff  ostensibly  carried  on  the  business  of  a  cow-keeper,  and  had  his  nam^ 
painted  on  the  carts,  his  initials  branded  on  the  pails,  &c.  Yet  that  the  busi- 
ness really  belonged  to  a  Mrs.  Evans. 

Abbott,  G.  J.  Tlie  question  here  is,  more  properly,  With  whom  was  this 
present  contract  made  ?  than.  To  whom  did  the  business  belong  ?  for  if  a  per- 
son allow  another  to  trade  in  his  own  name,  and  to  hold  himself  out  to  the 
world  as  carrying  on  the  business,  a  payment  to  that  other  would  be  a  good 
bar  to  an  action  brought  by  the  person  for  whom  the  trade  was  really  carried 
on.  And  the  *per8on  ostensibly  carrying  on  the  trade,  is  by  law  entitled  r^^ 
to  recover  for  goods  sold  in  the  course  of  that  trade,  unless  the  person  so  •■ 
Buffering  him  to  carry  on  the  trade  interfere,  by  asserting  his  or  her  right  to  the 
Bum  due.  In  this  case,  it  appears  that  the  defendant  owes  the  money  either  to 
the  plaintiff  or  to  MrB.Evans,  and  that  the  business  was  carried  on  by  the  plain- 
tiff in  his  own  name,  and  that  Mrs.  Evans  has  taken  no  step  whatever  to  assert 
any  ri^ht  that  she  may  have  to  this  money  ;  and,  therefore,  taking  it  that  the 
plaintiff  was  carrying  on  the  trade  in  his  own  name  with  her  privity  and  con- 
Bent,  but  was  really  a  sort  of  agent  to  her,  as  she  has  not  interfered  to  assert 
viy  daim  to  tliis  money,  he  would  still  be  entitled  to  recover  in  this  action. 

Verdict  for  the  plaintiff — Damages  15/.  6#. 

Brougham^  and  Mraham^  for  the  plaintiff. 

Comyn,  for  the  defendant. 

[Attornies — Greenfield,  and  Ledwick-I 


CHEMINANT  v.  THORNTON. 

jjten  sovereifEns  are  offered  to  a  person,  and  he  is  told  that  he  may  *'  take  those  ten  sofc* 

reigns  in  full  of  his  demand,**  that  is  not  a  good  tender. 
Semble,  that  a  tender  must  be  taken  to  be  made  on  the  behalf  of  the  person  who  owes  tbt 

money. 

Assumpsit  tor  the  wharfage  of  timber.  Pleas — The  general  issue;  and, 
secondly,  a  tender  of  10/.    Replication,  denying  the  tender. 

The  evidence  for  the  plaintiflT  did  not  make  out  the  defendant  to  be  the  owner 
of  the  timber,  and  therefore  did  not  affect  him  at  all. 
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For  the  defendant,  in  support  of  the  plea  of  tender,  a  witness  was  called, 
who  proved  that  some  persons  called  on  the  plaintiff,  and  tendered  him  ten 
sovereigns  **  for  the  timber  that  was  on  his  wharf/'  and  that  he  might  take  those 
ten  sovereigns  *«  in  full  of  his  demand."  The  witness  stated,  that  those  per- 
«..,  sons  did  not  mention  the  name  *of  the  defendant,  nor  did  this  witnesb 

•I  know  the  timber  to  be  his. 

Campbell,  and  Chitty,  for  the  plaintiff,  contended,  first,  that  the  tender  not 
being  shown  to  be  made  on  the  behalf  of  the  defendant,  was  not  good  ;  that  ti 
stranger's  going  and  making  a  tender  would  not  avail ;  and  secondly ,  that  the 
tender  was  abo  bad,  as  the  money  was  offered  in  full  of  the  demand. 

Abbott,  G.  J.  Perhaps  a  tender  must  be  taken  to  be  made  on  the  behalf 
of  the  person  who  owes  die  money ;  but  this  tender  was  not  good,  being  made 
m  full  of  the  demand. 

Verdict  for  the  plaintiff  on  the  plea  of  tender,  with  1$.  damages. 

Campbell,  and  Chitty,  for  the  plaintiff. 

Marryat,  and  Comyn,  for  the  defendant. 

[[Attomies-*- /Tti/cAwon,  and  Sherwood  ^  SonJ] 


PEACOCK,  Gent.,  one,  &c.,  v.  DICKERSON,  et  al. 

Tender. — If  a  person  pat  down  a  sum  of  monef ,  and  the  plaintiff  ofler  to  take  it  in  part, 
and  ihe  defendant  will  not  allow  him  to  do  bo,  saying  that  no  more  ia  owing  :  this  is  not 
a  good  lender  ;  becaoae  a  person  tendering  money,  should  tender  it  without  making  anjr 
terms,  and  leaving  it  open  for  one  party  to  say  that  more  waa  due,  and  to  the  other,  that 
the  sum  tendered  was  sufficient. 

AssrMTSTT  for  an  attorney's  bill,  Pleas — General  issue,  and  a  tender  of  32.  3«.  Bd,  The 
proofs  of  busioesa  done,  and  delivery  of  a  bill,  Slc,  were  adduced  on  the  part  of  the 
plaintiff. 

To  prove  the  lender,  a  witness  was  called,  who  stated,  that  he  saw  one  of  the  defendants 
offer  the  plainiiiT  32.  3«.  6d.  in  cash,  and  that  the  plaintiff  was  willing  to  take  it  in  part : 
bat  the  defendant  said,  that  she  owed  him  no  more,  and  took  up  the  money'again,  and 
would  not  let  the  plaintiff  take  it  in  part. 

Abbott,  C.  J.  This  tender  is  not  good.  A  party  tendering  money  should  tender  it 
without  making  any  terms,  and  should  leave  it  still  open  to  the  one  party  to  say  that  more 
was  due.    Ana  to  the  other,  that  the  sum  tendered  was  sufficient. 

•52]  Verdict  for  the  defendants  on  the  general  issue,  and  for  *the  plaintiff  with 

Is.  damages  on  the  plea  of  lender. 

Searlettt  and  D.  F.  Jonet,  for  the  plaintiff. 

SurkM,  for  the  defendant. 

[Attornies — Robinton,  and  Smith  ^  S.] 

This  caae  waa  tried  at  the  Adjourned  Sittings  at  Wettminster,  after  Trinity  term,  1825: 
bat  being  on  the  same  subject  as  the  case  of  Cheminant  v.  Thomt&Ht  it  was  deemed  more 
convenient  to  inaert  it  in  the  shape  of  a  note  to  that  ease. 
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BRAIN  V.  HARDEN,  et  al. 

If  troTer  is  brought,  and  the  intended  defence  ie,  that  the  defendant  was  the  eoneignor  of 
the  goods,  and  bad  a  right  to  stop  them  m  trantitUf  and  the  plaintiflT,  in  antieipsiion  of 
this,  set  up  that  be  bona  fdg  bought  the  goods  of  such  consignor  before  the  sioppogt 
til  traiuitu. 

If  it  appear  that  that  purchase  by  the  plaintiff  was  bv  a  written  agreement,  such  sgree- 
ment  must  be  produced :  and  if  it  is  not,  the  plaintiff  will  not  be  allowed  to  give  other 
evidence  of  his  buying  the  goods. 

Trover  for  twenty  puncheons  of  brandy.  The  brandy  was  in  the  London 
Docks,  and  the  London  Dock  Company^  finding  both  these  parties  claim  the 
brandy,  filed  a  bill  of  interpleader  rf  and  this  action  *wa8  therefore  r,.» 
brought,  under  an  order  from  the  Court  of  Chancery.  The  defendants  ^ 
were  the  agents  of  Messrs.  Elize  ir  (^o.  of  Cogniae;  of  whom  Messrs.  Afat- 
son  ^  Co.  of  London^  had  ordered  the  brandy ;  but  before  the  brandy  had 
arrived  in  this  country,  Messrs.  Matson  failed,  and  the  defendants  directed  the 
London  Dock  Company  not  to  deliver  it ;  as  they,  as  the  agents  of  Messrs. 
Elize^  claimed  the  right  of  stopping  it  in  transUu, 

In  anticipation  of  this  defence,  the  plaintiff's  counsel  relied  on  an  alleged 
bona  /ide  sale  of  the  brandy  to  him  by  Messrs.  Matson,  just  before  their 
failure.  And  to  substantiate  this,  they  called  Mr.  Maison,  who  stated,  that 
their  house  (which  stopped  payment  on  the  Zlst  of  February,  1824,)  sold  the 
brandy  to  the  plaintiff,  and  received  a  bill  of  exchange  in  payment.  In  his 
cross-examination,  he  said,  that  there  was  a  written  contract  for  this  sale  be- 
tween their  house  and  the  plaintiff. 

The  Attornty^General  objected,  that  as  there  was  a  written  contract  for  the 
sale,  and  for  the  payment  of  the  price,  that  written  contract  must  be  produced; 
and  if  it  was  not,  no  other  evidence  could  be  given  of  the  sale. 

Scarlett,  contra.  If  this  was  an  action  brought  on  the  contract  against  either 
of  the  contracting  parties,  we  must  produce  the  contract ;  but  this  being  an 
action  of  trover  against  a  wrong  doer,  we  need  only  prove  that  we  bought  the 
brandy,  and  that  it  is  ours,  which  we  may  do  without  putting  in  the  contract 
for  the  purchase  of  it. 

Abbott,  C.  J.     The  defendants  rely  on  a  right  to  stop  *tn  transitu;  r*.^ 
and,  to  get  rid  of  that,  the  plaintiff  contends,  that  he  had  previously  '- 
bought  the  brandy  of  Messrs.  Matson.     Now,  unless  the  written  contract  is 
put  in,  you  cannot  show  a  bona  fide  sale  of  it,  from  them  to  your  client 

t  On  the  subject  of  bills  of  interpleader.  Lord  Redetdale,  lays  down  (Mitf.  Treat,  on 
Equity  Plead.  47)  that  **where  two  or  more  persons  claim  the  ssme  thing  by  different  or 
separate  interests,  and  another  not  knowing  to  which  of  the  claimants  he  ought  of  right 
to  render  a  debt  or  duty,  or  to  deliver  property  in  his  custody,  and  fears  he  mav  be  hart 
by  some  of  them,  he  msv  exhibit  a  bill  of  interpleader  against  ihem.  In  this  bill  he  tnoft 
state  his  own  rights,  and  their  several  claims,  and  pray  that  they  may  interplead,  so  that 
the  Court  may  adjudge  to  whom  the  things  belong,  and  he  may  be  indemnified.  If  aof 
suits  at  law  are  brought  against  him,  he  may  also  pray  that  the  claimants  msy  be  rei* 
trained  from  proceeding,  till  the  right  is  determined,  rrac.  Reff.  3. — To  a  bill  of  inter- 
pleader the  plaintiff  must  annex  an  affidavit,  that  there  is  no  collusion  between  him  sad 
any  of  the  parties;  and  if  any  money  is  due  from  him.  he  must  pajr  it  into  Court,  or  at 
least  offer  so  to  do  by  his  bill.  The  want  of  the  affidavit,  that  the  bill  is  not  exhibited  in 
collusion  with  any  of  the  parties,  is  a  ground  of  demurrer  to  the  bill.  Mitf.  126.  The 
plaintiff,  by  his  bill  of  interpleader,  sdmiis  a  title  against  himself  in  all  the  defendants.  1 
Ves.  &,  B.  334.  If  one  of  the  claimants  professes  to  have  a  legal  and  the  other  an  eqoi- 
table  title  in  the  thing  in  question,  it  is  sufficient  to  ground  a  bill  of  interpleader,  sod  inat 
though  the  plaintiff  has  not  been  actually  sued  by  either,  but  only  the  claims  roside.  itftfr> 
gan  V.  Marsack,  2  Mer.  107,  and  the  cases  there  cited.  At  the  hearing  of  a  bill  of  inter* 
pleader,  the  Court  will  either  decide  between  the  defendants,  or  direct  an  issue,  an  aciioa, 
or  a  reference  to  the  master,  as  the  nature  of  the  case  may  require.  Angel  v.  Hodden^ 
16  Ves  202;  and  when  the  right  is  decided,  the  Court  will  decree  the  defendant,  who  was 
in  the  wrung,  to  pay  the  costs  of  the  plaintiff,  and  of  the  other  defendants.  Dorrien  sod 
-*.  HardeoitU  and  others,  2  Cox.  278. 
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The  written  contract  was  put  in,  and  the  case  went  to  the  jury  on  the  ques- 
aon,  whether  there  was  a  bona  fide  sale  of  the  brandy  by  Messrs.  MaUon  to 
the  plaintiff,  before  the  stoppage  in  transitu  by  the  defendants. 

Ilie  jury  being  of  opinion  Uiat  there  was  not,  found  a 

Verdict  for  the  defendants. 

Scariett,  Denman^  and  Tindal^  for  the  plaintiff. 

The  jSt^oniey-Otneralt  and  F.  Pollock,  for  the  defendants. 

[Attomies — ^.  Mitchell,  and  Pearee.] 


BEFOBE  ABBOTT,  C.  J^  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  Ja 

In  Banc. 

Scarlett  moved  to  set  aside  the  verdict,  on  the  ground  that  it  was  against 
erideuce. 

The  Court  were  clearly  of  opinion  that  the  verdict  was  quite  supported  by 
the  evidence ;  but  to  give  the  plaintiff  an  opportunity  of  bringing  the  case 
before  another  jury  upon  any  better  evidence  he  might  be  able  to  produce, 
their  Lordships  granted  a  rule  to  show  cause  why,  instead  of  a  verdict  for  the 
defendants,  a  nonsuit  should  not  be  entered. 


•66]  ♦STRONG  et  al.  v.  HART  et  al.     ' 

If  in  a  cas^  where  (there  being  no  charter  party,)  the  captain  of  a  ship  deliver  the  carfro, 
aod,  as  the  beat  thins  he  can  do  for  all  parties  under  the  existing  circamatances,  takes 
a  bill  of  the  agent  ofihe  persons  to  whom  the  cargo  on  board  belongs  for  the  amount  of 
the  freight :  this  does  not  discharge  the  owners  of  the  cargo,  but  they  are  liable  for 
freight  iT  the  bill  be  dishonored.  But  if  it  appear  that  he  might  have  had  his  money  of 
the  agent,  and  chose  to  take  the  bill,  it  is  otherwise. 

AsBuiiPsiT  for  freight.  The  plaintiffs  were  the  owners  of  the  brig  Atlantic, 
and  the  defendants  were  Messrs.  Hart  ^  Co,,  and  Messrs.  Hunter  4*  Co.; 
each  of  which  firms  carried  on  business  at  St.  John's,  Newfoundland. 

In  the  month  o(  April,  1821,  Messrs.  Hart  ^  Co.,  and  Messrs.  Hunter  ^ 
Co,,  shipped  codfish  on  board  the  Atlantic:  1800  quintals  belonging  to  Messrs. 
Hart  ^  Co.,  and  1400  to  Messrs.  Hfmter  ^  Co.;  for  which  the  captain,  (who 
was  one  of  the  plaintiffs)  signed  separate  bills  of  lading.  All  the  fish  were 
eonaigned  to  Messrs.  Page  ^  Noble,  of  Oporto.  On  the  28th  of  April,  the 
captain  received  the  following  letter,  signed  by  one  of  the  firm  of  Hart  if  Co.f 
and  one  of  the  firm  of  Hunter  ^  Co. 

**St.  John,  Newfoundland,  28th  April,  1821. 
**  Captain  James  Allen,  Brig  Atlantic. 
**Sir^ — Havingjotfi//;y  laden  your  brig  with  a  cargo  of  merchantable  cod- 
fish, we  request  you  will  embrace  the  first  favorable  wind  that  offers,  and 
proceed  directly  for  Oporto;  and  on  your  arrival  off  that  bar,  we  beg  you  will 
eodea?oT  to  communicate  with  our  friends  Messrs.  Page  ^  Noble,  to  whom 
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your  cargo  is  consigned,  and  whose  instructions  you  are  to  follow  as  to  yoor 
further  proceeding  with  our  fish.  Should  you  discharge  at  Oporto,  which  we 
think  very  probable,  our  friends  there  will  pay  your  freight  according  to  bills 
of  lading;  and  if  ordered  to  a  second  port,  the  customary  advance  of  3(f.  per 
quintal  will  be  allowed.     We  entreat  your  best  exertions,  &c.,  and  remain  &c. 

Nart^  JRobinson  ^  Co, 
HufUer  it  Cor 

The  brig  sailed  and  arrived  at  Oporto^  and  the  captain  was  told  by  Page  ^ 
Noble  to  go  on  to  Bilboa^  and  place  his  cargo  *^in  the  hands  of  Messrs.  tm 
Jlcha,  Basozahal  4*  Co,  The  captain  accordingly  did  so,  and  delivered  ^ 
his  cargo  to  them  on  the  14  th  oiJune;  they  at  his  request  paid  for  him  a  part 
of  the  port  charges,  &c.,  and  paid  him  a  small  sum  in  cash,  and  gave  him  a 
bill  of  exchange  for  464/.  69.  3</.,  the  residue  of  the  freight.  This  bill  was 
drawn  at  90  days  after  date  on  a  person  named  Ugarte^  who  resided  in  I/mr 
don.  This  bill  was  dishonored,  and  Messrs.  t^cha  ^  Co,  stopped  payment  in 
the  month  of  August, 

Scarlett,  for  the  defendants  Hunter  ^  Co,^  contended,  that  Messrs.  Hunter 
ijr  Co,  and  Messrs.  Hart  ^  Co.,  could  not  be  joindy  liable  in  this  action, 
because  each  shipped  a  separate  quantity  of  their  own  fish,  and  it  was  not  a 
joint  shipment  by  both.  And  even  if  it  was  so,  the  captain  has  a  lien  on  the 
cargo  for  his  freight,  and  he  may  refuse  to  deliver  it,  till  his  freight  is  paid. 
The  defendants  shipped  their  goods  to  Messrs.  Page  4*  Noble,  knowing  nothing 
of  the  house  of  Jicka,  Basozabal  if  Co,,  to  whom  the  ship  was  sent  by  Page 
^  Noble,  When  the  ship  arrived  at  Bilboa,  the  captain  might  have  had  fii 
freight  in  specie.  He  is  one  of  the  plaintiffs,  and  he  preferred  making  Messrs. 
t^cha,  Basozabal  d*  Co,  his  agents,  for  he  employed  them  to  pay  the  port 
charges  ;  and  for  the  residue  of  the  freight,  he,  for  his  own  convenience,  took 
a  bill,  when  he  might  have  had  cash :  now  he  cannot  say  that  he  will  take  a 
bill  for  his  own  convenience,  and  yet  hold  others  liable.  To  entitle  the  plain- 
tiffs to  recover  it,  it  ought  to  have  been  proved,  that  Acha^  Basozabal  if  Co, 
got  possession  of  the  cai^o  by  fraud,  and  that  then  the  only  thing  the  captain 
could  do  was  to  get  this  bill.  By  the  bills  of  lading,  which  constitute  the 
contract,  the  goods  were  to  be  delivered  to  Page  ^  I^oble,  or  their  assigns, 
they  paying  freight.  Why  did  not  the  captain  make  them  do  so  ?  The  ques- 
tion is  this — Was  this  bill  of  exchange  forced  on  the  captain,  or  did  he  take  it 
/or  his  own  convenience  ?  for  if  he  chose  to  take  a  bill  of  persons  who  were  no 
parties  to  the  contract,  *he  does  so  at  his  own  risk,  and  we  are  not  1-^.7 
answerable  for  it.  ^ 

Marry  at,  for  Hart  4*  Co.,  waived  all  objections  to  the  form  of  the  action, 
and  stated  that  tliere  was  no  case  to  be  found  like  the  present,  where  there  wu 
not  a  charter  party. 

Abbott,  G.  J.  As  to  the  first  point,  that  this  was  not  a  joint  contract  by 
these  two  firms.  If  the  case  had  depended  on  the  bills  of  lading,  it  mtglit  not 
have  been  so;  but  then  the  ship  would  not  have  gone  farther  than  Oporto; 
but  the  letter  of  the  28th  of  April,  goes  to  make  all  ^e  defendants  parUiers  in 
this  transaction,  as  both  the  houses.  Hart  if  Co,,  and  Hunter  if  Co,,  jointly 
direct  the  captain  to  follow  the  instructions  of  Page  Sf  Noble,  As  to  the  other 
point,  the  master  may  retain  the  goods,  till  he  is  paid  his  freight,  but  the 
custom  is  to  deliver  the  goods  and  then  to  be  paid  the  freight.  The  strong 
presumption  in  this  case  is,  that  the  captain  delivered  the  cai^,  and  finding 
that  he  could  not  get  his  money,  he  took  a  bill  as  the  best  thing  he  could  do 
for  all  parties.  If  it  had  appeared  that  he  might  have  had  his  money,  but 
chose  to  have  a  bill,  that  would  be  a  defence ;  but  that  is  certainly  not  made 
out.  If  this  was  a  joint  contract,  and  if  the.  captain  took  this  bill  as  the  best 
liking  he  could  do  under  the  circumstances,  the  plaintiffs  are  entitled  to  recover. 

Verdict  for  the  piaintiffi — Damages,  464/.  lAf. 
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BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  JS. 

In  Banc. 

Scarlet^  on  the  behalf  of  Messni.  Hunter  ^  Co,^  applied  for  ^  new  trial,  on 
payment  of  costs :  he  moved  entirely  on  affidavits,  showing  that  Messrs.  Hart 
Mgl   fy  Co^f  s^nd  Messrs.  ^Hunter  8r  Co.^  had  not  jqindy  shipped  the  cargo. 

^  The  Court  granted  a  rule  to  show  cause. 

The  Attorney  General^  Peake^  Serjt.,  and  Campbell^  for  the  plaintiffs. 

Scarlett^  and  Brodrick,  for  the  defendants,  Hunter  &  Co. 

Marryatj  and  F.  Pollock^  for  the  defendants,  Hart  &  Co. 

[Attomies — Holme^  F.  ^  Z.,  for  the  plaintiffs ;  Macdougcd  fy  Co,^  for  Hunter 

&  Co. ;  and  R.  S.  Wadeson^  for  Hart  &•  Co.] 

In  the  case  of  Tapley  ▼.  Marteus,  8  T.  R.  451,  which  was  an  action  on  a  charter  party, 
it  was  held  that  the  captain  taking  for  his  freiebt  a  bill  of  the  consignees  of  the  car^o.  who 
WB8  the  consignor's  agent,  and  which  was  dishonored,  did  not  take  away  his  right  of 
action  for  the  freight  against  the  defendant  who  shipped  the  goods ;  but  Lord  Kenyan 
said,  that  if  the  consignee  had  been  ready  to  pav  in  money,  and  toe  plainlifThad  taken  the 
bill  for  bis  own  accommodation,  there  might  nave  been  some  weight  in  the  arguments 
nied  for  the  defence.  The  case  of  Christy  ▼.  Bow,  1  Taunt.  300,  was  also  an  action  on  a 
charter  party ;  it  was  there  held,  that  if  the  captain  sign  a  bill  of  lading,  and  it  is  stated, 
that  the  freight  is  to  be  paid  by  the  consignees  on  the  delivery  of  the  cargo,  he  does  not 
by  that  give  up  his  claim  on  the  consignor  for  the  freight.  And  in  Shepard  v.  De  Ber~ 
as/es,  13  Ea.  565,  on  that  point  Lord  Sllenhorough  says,  that  if  the  clause  in  the  bill  of 
lading,  that  the  consignee  should  pay  the  freight,  were  introduced  with  a  view  to  the  con- 
signor's security,  ana  made  it  incumbent  on  the  master  of  the  ship,  at  his  i>eril,  to  look 
to  the  consignee  under  the  bill  of  lading  for  payment  of  the  freight ;  the  plaintiff  had  no 
right  to  deliver  to  the  defendant's  agent  without  first  receiving  such  payment,  and  his 
delivery  without  payment  was  in  that  case  not  a  right  and  true  delivery ;  but  if  this 
cUnse  were  introduced  for  the  master's  benefit  only,  and  merely  to  sive  him  the  option, 
if  he  thought  fit,  to  insist  upon  his  receiving  freight  abroad  before  he  should  make  delivery 
of  the  goods,  he  had  a  ri^ht  to  waive  the  benefit  of  that  provision  in  bis  favor,  and  to 
deliver  without  first  receiving  payment :  and  he  is  not  precluded  by  such  delivery  from 
afierwarda  maintaining  an  action.  And  the  latter  seems  the  true  construction  of  this 
contract. 


•59]  *ROBINSON,  Clerk,  v.  WARD,  Gent.,  one  &c. 

If  an  attorney  baa  the  money  of  a  client  in  his  hands,  and  pays  such  money  to  the  credit 
of  bis  own  private  account  at  hia  banker's,  and  that  banker  fail,  he  will  be  liable  for  the 
amount  to  the  client,  although  he  does  so  bona  fide,  and  have  a  large  sum  of  money  of 
bis  own  at  that  banker's. 

His  proper  mode  would  be  to  open  a  new  account  with  a  banker,  and  to  pay  it  in,  in  hia 
own  name,  but '  to  the  credit  o(  A,  B.^e  estate.' 

AsflUHpsrr.  The  declaration  contained  a  special  count,  which  stated,  that  in 
consideration  that  the  plaintiff  would  retain  the  defendant  as  his  attorney,  &c., 
he  would  use  due  care,  diligence,  &c. ;  and  proceeded  to  state  that  not  regard- 
ing, iic,  he  did  not  place  a  sum  of  5200/.  in  the  funds,  as  was  his  duty,  where- 
by the  same  was  lost.  There  were  also  the  common  money  counts.  Plea — 
General  issue. 

The  case  was  tried  almost  entirely  on  admissions :  and  on  the  part  of  the 
pl^Qtifif  the  following  facts  appeared — The  plaintiff  had  sold  an  estate  in  Hamp' 
Mre  to  Mr.  Alexander  Barings  for  which  the  defendant,  as  the  then  solicitor 
for  the  plaintif,  had  received  5300/.  on  the  2Lst  of  August,  1824 ;  and  out  of 
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this  sam  the  defendant  was  to  pay  certain  charges  incidental  to  the  sale  of  the 
estate ;  and  to  place  the  residue  in  the  fnnds.  The  amount  of  the  charp  to 
be  paid  by  the  defendant  out  of  this  sum  of  money  was  not  ascertained  till  die 
10th  of  September^  though,  as  early  as  the  28th  of  August t  they  were  known 
not  to  exceed  100/.  The  defendant  had  previously  to  the  10th  of  September 
paid  the  idetitical  notes  he  received,  as  the  purchase  money  of  this  estate,  to  the 
credit  of  his  private  aecofont,  at  his  banker's,  Messrs.  Marsh  ^  Co.  of  ihmen 
Street.  The  IMi  of  September  was  on  a  Friday,  l^e  bank  of  Meeen^ 
Marsh  ir  ^*  P^icl  during  the  whole  of  Saturday  the  11th,  but  never  paid  after 
that.  It  was  also  proved  that  Messrs.  Hoare^  Co.  ^ifete  the  piaiatiff's  bank- 
ers, and  that  the  defendant  kne^  this. 

For  the  defendant  it  appeared,  that  he  had  for  some  time  kept  ^s  money  in 
his  own  house ;  but  that,  being  unwell,  he  went  out  of  London,  leaving  only 
two  female  servants  in  his  house ;  and  that  previous  to  his  departure  from  Im^ 
don,  he  paid  this  sum  of  mdney  i-nto  the  hands  of  his  bankers ;  with  whom  he 
had,  at  the  time  of  *their  failure,  a  further  sum  of  about  1800/.  of  his  own  r^ 
money.  It  was  proved  that  Saturday  is  not  a  transfer  day  at  the  Bank;  '- 
but  that  stock  may  be  transferred  on  uat  day,  on  payment  of  half  a  crown  extra. 

Scarlett,  fcnr  the  defendant,  atgeed,  that  the  defendant  was  not  boond  to  take 
more  care  of  this  money,  than  of  his  own.  If  he  had  locked  up  the  money  in 
his  chamber,  together  with  his  own,  and  it  had  been  stolen,  the  defendant 
clearly  would  not  have  been  answerable^  now, instead  of  this,  he  placed  it  ata 
banker's,  which  was  considered  a  much  safer  place  for  laige  sums  of  money. 
If  the  defendant  had  kept  the  money  for  his  own  purposes,  £e  case  woold  have 
been  different ;  but  he  lost  his  own  money  in  the  same  way,  and  he  cannot  be 
more  answerable  in  this  case,  than  if  he  had  locked  It  up  in  his  own  chambers: 
and  the  reason  why  Uie  defendant  did  not  pay  the  money  into  die  hands  of 
Messrs.  Hoare,  to  the  credit  of  the  plaintiff's  account,  was,  that  he  could  not 
then  have  drawn  it  out,  to  invest  it  in  tive  fnnds  widiout  the  delay  of  obtainioff 
a  check  for  that  purpose,  from  the  plaintiff,  who  was  in  the  comntiy.  And 
he  cited  Knight  v.  Earl  of  Plymouth^  3  Atk.  480,  and  Rowth  v.  HowM,  I 
Ves.  666. 

Abbott,  C.  J.,  (stopping  the  Attorney  General  in  reply.) '  There  arc  three 
modes  which  a  person  may  adopt,  when  the  ^money  of  others  is  placed  in  his 
hands.  The  first  is,  for  him  to  keep  it  in  his  own  house ;  what  the  conse- 
quences of  that  mode  are,  it  is  unnecessary  for  me  at  present  to  state.  Another 
jnode  is,  for  the  party  to  pay  it  into  his  banker's,  on  his  general  account ;  but 
the  third,  and  the  correct  mode  is,  for  the  party  to  open  a  new  account  in  his 
own  name  for  this  particular  purpose.  The  defendant  should  have  paid  this 
money  into  a  banker's  hands,  by  opening  a  new  accotmt  in  his  own  name,  **  for 
the  credit  oi  Robinson^ s  estate,"  and  so  to  ear-mark  the  money,  as  belonging 
to  that  estate  :  then  it  would  have  been  kept  separate.  But  if  the  *per8on  r^| 
having  the  money  mixes  it  with  his  own,  he  thereby  makes  himself  per-  '- 
flonally  debtor  to  the  estate.  Here  the  defendant  has  mixed  this  money  with 
his  own,  by  paying  it  to  the  credit  of  his  private  account  at  his  banker's ;  and 
he  is  therefore  liable  in  this  action,  This  is  a  very  hard  case,  and  all  suspi- 
cion against  the  defendant  is  quite  out  of  the  question ;  but  one  of  two  innocent 
parlies  must  lose  the  money,  and,  under  the  circumstances  of  this  case,  I  think, 
that  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiflT.     Damages,  613d/.  6«.  dd. 

The  Attorney  General^  BoUand,  and  Law,  for  the  plaintiff. 

Scarlett,  and  Comyn,  for  the  defendant. 

[Attornies — Pamther,  and  TVmer  ^  PFardJ] 

In  the  ease  of  Knight  v.  Lord  Plymouth,  2  Atk.  480,  a  receiver  under  the  Conrt  of 
Chaacery,  having  a  large  aum  to  remit  to  London,  for  aafety  paid  it  to  a  tradeamao,  and 
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took  hif  bills  on  London  for  the  amount ;  the  trtdeaman  failed.  Lord  Hardwkke  con- 
aidered  tke  getting  these  bills  to  rensit,  to  be  a  measure  of  necessary  precaution :  and  held 
the  receirer  not  answerable ;  but  said,  that  if  he  had  placed  the  money  in  what  he  knew 
to  he  improper  hands,  he  should  consider  htm  answerable. 

Eowtk  T.  Howellt  3  Yes.  565,  was  the  case  of  an  executor,  who  paid  securities  for  money 
into  ihs  handa  of  the  person  who  bad  been  the  banker  of  hta  testator,  whereby  they  were 
lost ;  and  the  executor  waa  held  not  answerable. 


♦62]     *ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER 

TRINITY  TERM,  1826. 

BSFOBS  LOUD  CHIEF  JU8TICC  ABBOTT. 


TWEAN  u.  BROWN,  Esq.  et  al. 

If  a/eiu  iole  is  carrying  on  a  trade,  and  before  her  marriage,  conveya  her  '  atock  in  trade, 
ibrnitore  and  other  articles,  belonging  to  her,  in  and  about  her  said  business,*  to  a 
trustee,  for  her  eeparate  use,  -and  then  marries ;  such  propertv  is  not  liable  to  be  taken 
in  execution  ^or  the  debta  of  her  husband,  though  some  of  the  articles  faaive  been  dis- 
posed of,  and  others  purchased  for  her  use  in  their  stead. 

Troter  for  a  horse  and  chaise.  The  defendants  were  the  sheriff  of  Aftcbffe^ 
<ex,  aad  one  of  his  officers.  The  sheriff  had  taken  the  horse  and  chaise  under 
a  writ  of  Jieri  faeum  which  bad  -issued  against  tfie  goods  of  a  person  named 
nail. 

For  the  plaintiff  it  appeared,  that  Hall  had  married  Miss  Tyler ^  who  was  an 
artificial  florist;  and  that  previous  to  their  marriage  a  deed  of  settlement,  dated 
the  24th  of  January 9  1824,  was  executed  between  Hail^  Miss  Tyier  and  the 
plaintiff,  (together  with  another  person  since  deceased;)  by  this  settlement,  after 
reciting  that  a  marriage  was  about  to  be  had  between  Jtiali  and  Miss  7^/er, 
and  that  she  had  carried  -on  the  business  of  a  plumassiere  and  artificial  florist, 
and  bad  stock  in  trade  and  other  property,  it  was  agreed,  with  the  consent  of 
the  intended  husband,  that  the  plaintiff  (and  the  deceased  trustee)  should  hold 
to  and  for  the  sole  and  separate  use  of  Miss  Tyler^  afler  her  intended  marriage, 
**a]l  her  household  furniture  and  other  effects*'  specified  in  a  schedule,  (in  which 
achedole  neither  the  horse  nor  chaise  were  inserted)  "and  all  her  stock  in  trade, 
materials  cand  other  arHcle$  now  belonging  to  her  in  and  about  her  said 
Stinnett." 

Miss  nier  married  Hallf  and  still  continues  to  carry  on  the  business  of  an 
artificial  dorist ;  she  had  the  horse  in  question  before  her  marriage,  and  also  a 
chaise,  which  was  sold  subsequent  to  the  marriage,  and  the  chaise  in  question 
hougfat  in  its  stead ;  which  latter  was  used  as  the  former  had  been,  about  her 
t^^  business,  she  being  very  lame.  ^Notice  was  given  by  the  plaintiff  to  Uie 
^  sheriff  that  the  horse  and  chabe  belonged  to  him  under  &e  settlement, 
the  terms  of  which  were  briefly  slated  in  the  notice. 

The  defendants  relied  on  the  circumstance  of  the  horse  and  chaise  not  being 
mdttded  by  name  in  the  schedule  to  the  settlement,  and  on  the  fact  of  Halt 
haring  med  ^  chaise  when  his  wife  was  not  with  him,  and  of  his  having 
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had  the  horse  to  draw  a  cart  employed  by  him  in  his  business  as  a  com* 
chandler. 

Abbott,  C.  J.     The  question  in  this  case  is,  not  whether  this  horse  and 
chaise  are  the  property  of  Htdl  or  of  his  wife ;  because,  by  the  law  of  this 
country,  a  married  woman  can  have  no  property  distinct  from  her  husbandf 
and  by  her  marriage  alT  property  that  she  had  before  belongs  to  him,  and  is 
liable  to  his  debts,  but  in  another  mode  the  property  of  even  moveable  articles 
may  be  secured  to  a  wife,  by  her,  previously  to  her  marriage,  conveying  such 
property  to  trustees,  for  them  to  hold  it  to  her  sole  and  separate  use.    In  this 
way,  though  a  wife  herself  can  by  law  have  no  separate  property,  yet  the 
trustees  may  hold  it  for  her,  so  that  it  shall  not  be  subject  to  Uie  control  of  her 
husband,  nor  liable  to  his  debts.     With  regard  to  real  estates,  this  was  done 
many,  very  many  years  ago,  and  in  more  modem  times  personal  property  has 
oflen  been  so  secured.     The  question  here  is,  whether  this  property  is  by  the 
settlement  vested  in  the  plaintiff:  by  the  settlement  all  her  furniture  and  effects 
mentioned  in  the  schedule  are  conveyed  to  him.     These  words  are  largo 
enough  to  have  passed  the  property  in  the  horse  and  chaise  to  the  plaintiff,  if 
they  had  been  named  in  the  schedule,  but  they  are  not,  and  therefore,  as  far  as 
that  part  of  the  settlement  goes,  the  property  in  them  would  pass  to  the  huS' 
band  on  the  marriage ;  but  the  parties  by  the  settlement  proceed  to  convey  to 
the  plaintiff  all  the  stock  in  trade,  materials,  and  articles  belonging  to  her  in 
and  about  her  said  business.     The  question  therefore  is,  whether  this  horse 
and  chaise  *were  necessary  to  her  in  and  about  her  business.     She,  it  r,gi 
appears,  was  lame,  and  that  would  make  it  convenient  to  her  to  use  a  ^ 
chaise ;  but,  indeed,  a  chaise  might  be  useful  to  a  physician  or  a  lawyer,  with- 
out being  necessary  for  either.     It  is  pretty  clear  that  the  horse  was  hers,  and 
that  she  bought  the  chaise ;  and  if  Uiey  are  articles  necessary  tD  her  in  and 
about  her  trade,  the  property  in  them  is  by  the  setdement  vested  in  the  plain- 
tiff, as  her  trustee ;  but  if  they  are  not,  they  become  the  property  of  the  husband 
on  the  marriage. 

The  jury  thought  them  necessary;  and  found  a  verdict  for  the  plaintiff. 

His  Lordship  gave  the  defendant's  counsel  leave  to  move  to  enter  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  there  was  no  case  to  go  to  the  jury,  on 
the  ground  that  these  articles  could  not  be  included  under  the  wonb  of  the 
setdement. 

Scarlett 9  and  Comyn^  for  the  plaintiff. 
Gufiiey^  and  J9b//,  for  the  defendants. 

[Attomies — Chimaldi  ^  S.j  and  Smith  ^  BJ] 


BEFORE  ABBOTT,  0.  J.,  BAYLET,  HOLROTD,  AND  LITTLEDALE,  Ja 

In  Banc. 

Gumey,  moved  for  leave  to  enter  a  nonsuit,  or  for  a  new  trial,  on  the  ground 
that  the  horse  and  chaise  could  not  be  included  within  the  terms  of  the  deed, 
for  that  they  were  not  necessary  to  the  trade  of  Miss  Tyler;  or  that,  if  they 
could  be  taken  to  be  within  the  terms  of  the  deed,  the  verdict  was  against 
evidence. 

Abbott,  C.J.  It  occurred  to  me  at  the  trial,  that  the  ^question  whether  rMx 
the  horse  and  chaise  were  within  the  words  of  the  deed,  was  a  point  of  '• 
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law,  bat  as  the  case  was  not  put  on  that,  I  left  it  to  the  jury,  but  reserved  the 
point,  as  the  Court  might  consider  it  a  mere  question  of  construction  of  a  deed. 

The  Court  granted  a  rule  to  show  cause. 

See  the  cases  of  Cadogan  ▼.  Kenneti,  Cowp.  432 ;  Jarman  ▼.  WooUtcn,  3  T.  R.  618 ; 
BuliMUm  V.  GUI,  3  T.  R.  620,  n. 


MARTINEAU  et  al.  v.  WOODLAND. 

If  eoods  were  sold  on  commission  hj  the  defendant  abroad,  on  an  action  for  not  accounting, 
toe  defendant's  agent  in  London  is  a  competent  witness  for  the  plaintifi*,  though  he  has 
accepted  a  bill  for  the  price  of  them,  wnich  is  lying  dishonored  in  the  hands  of  the 
plaintiffs. 

Assumpsit  for  not  accounting  for  the  price  of  certain  bombazeens  and  crapes 
sold  by  the  defendant  for  the  plaintiffs,  on  commission. 

The  plaintiffs  were  manufacturers  of  crape  at  Norunch^  and  the  defendant 
(and  his  partner  who  had  been  outlawed)  carried  on  business  at  Calcutta. 
The  goods  had  been  sent  to  them  to  sell  on  commission,  and  they  had  sold 
them. 

To  prove  this,  the  defendant's  agent  in  London  was  called :  he  stated  that 
he  had  accepted  a  bill  for  the  sum  for  which  the  action  was  brought,  which 
bill  had  been  dishonored,  and  was  in  the  hands  of  the  plaintiffs. 

Marryat  objected  that  he  was  not  a  competent  witness,  as,  having  accepted 

a  biU  for  the  sum  in  question,  it  was  his  interest  to  fix  the  defendant  in  this 

action ;  for  if  he  paid  die  plaintiffs,  the  witness  would  be  exonerated  on  the  bill. 

Scarlett,  contra.    He  is  indifferent,  his  interest  being  equal  each  way,  for  if 

be  is  obliged  to  pay  the  bill,  he  will  recover  the  amount  of  the  defendant,  and 

iggi  if  he  makes  the  ^defendant  pay  in  this  action,  the  witness  does  not  pay 

^  any  thing. 

Abbott,  C.  J.    I  think  he  is  a  competent  witness. 

Verdict  for  the  plaintiff. 
Scarlettf  and  Jarditu,  for  the  plaintiffs. 
Marryat^  for  the  defendant 

[Attomies — Martineau  ^  Jl/.,  and  Xeaney  4*  S.] 


PRINCE  et  al.  v.  LEWIS. 

The  owner  of  a  market  can  maintain  no  action  against  a  person  sellins  in  the  street  near 
hie  market,  if  he  allows  the  area  of  his  market  to  be  partly  used  tor  purposes  uncon- 
nected with  the  market,  although  there  mav  be  sufficient  room  loft  in  the  market, 
especially  if  no  notice  was  given  to  the  defendants  that  there  was  room  for  him  to  sell 
in  the  market. 

Action  on  the  case.  The  declaration  stated  that  the  plaintiffs  were  pos- 
sessed of  a  certain  close,  called  Convent  Garden  Market,  situate,  &c.,  and  to  a 
eertain  market  holden  and  to  be  holden  there  on  every  day  in  the  week 
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tiiTOOghout  the  year,  Sundays  and  the  feast-day  of  the  birth  of  oar  Lord  Christ 
excepted ;  for  the  buying  and  selling  of  all  and  all  manner  of  fruit,  flowers 
vegetables,  roots  and  herbs  whatsoever,  together  with  the  toll,  stallage,  &c.,  to 
such  market  appertaining;  whereby  divers  great  gains,  ^.,  accrued,  and 
ought  still  of  right  to  accrue  to  die  phiintiffs ;  yet  the  defendant,  well  knowing, 
&c.,  and  fraudulently  intending,  ^.,  on  the  4th  day  of  January^  1825,  and  on 
divers  other  days,  &c.,  being  all  other  days  than  a  Sunday,  or  Sundays,  or  ihe 
feast-day,  &c.,  and  being  respectively  days  on  which  the  said  market  was  held 
at,  &c.,  in  a  certain  public  highway  there  near  to  the  said  market,  and  within 
seventy-two  yards  of  the  said  market,  wrongfully,  &xi,,  and  without  the  license 
of  the  plaintiffs,  and  against  the  will  of  the  plaintiffs,  exposed  to  public  sale, 
and  sold  to  divers  persons  divers  large  quantities  of  vegetables,  dtc.,  and  the 
said  persons  who  so  bought  the  said  vegetables,  &c.,  and  who  would  ha?e 
otherwise  resorted  to  the  said  market,  were  induced  to  resort  to  the  *said  r«^ 
highway,  and  diere  buy  these  vegetables,  &c.,  so  exposed  to  sale  in  the  *- 
said  highway,  to  the  damage  of  the  plaintiffs,  asid  to  the  iii|ury  of  the  said 
market,  by  means  of  which,  ^.,  the  plaintiffs  were  disturbed  and  annoyed, 
in  the  exercise,  &c.,  of  the  said  market,  and  were  deprived,  ^c,  of  divers 
large  sums,  Ac^  which  would  have  accrued,  &e.     Ptea — General  issue. 

It  appeared  that  the  plaintiffs  were  the  lessees  of  Covent  Garden  Market, 
onder  the  Duke  of  Bedford.  The  market  was  granted  to  William  Duke  of 
Bedford^  in  the  Reign  of  King  Charles  ^e  Second,  by  letters  patent,  for  the 
buying  and  selling  ^  of  all  and  all  kinds  of  fruits,  flowers,  roots  and  herbs 
whatsoever,  together  with  all  liberties,  free  customs,  tolls,  stallage,  piccage,  and 
all  other  profits,  advantages  and  emoluments  whatsoever  to  the  like  market  in 
any  wise  belonging  or  appertaining."  This  grant  was  recited  in  a  private  act 
of  Parliament,  53  Oeo.  3,  c.  71,  entitled  an  act  for  regulathig  Covent  Garden 
MarkH^  and  this  act  made  the  accustomed  toll  payable  by  the  seller  of  fruit, 
Ac,  in  this  market ;  and  it  was  proved  that  the  defendant,  who  occupied  a 
house  in  James  Street^  on  the  4th  of  January^  1825,  placed  a  wagon  before 
his  door,  and  within  about  seventy  yards  of  the  market,  and  there  sold  greens: 
he  was  asked  for  the  toll,  but  refused  to  pay  it.  It  was  proved  that  theie  was 
at  this  time  suflldent  room  left  in  the  market  for  him  to  have  gone  there,  if  he 
had  chosen ;  but  upon  the  cross  examination  of  the  plaintiffs*  toil  collector,  it 
appeared  that,  in  the  area  of  ^  market,  there  were  several  persons  who  rented 
stands  by  the  year,  and  also  three  shops  for  the  sale  of  china,  and  also  some 
other  buildings.  It  did  not  appear,  that  the  defendant  was  requested  to  go  into 
the  market,  or  that  he  was  tola  there  was  sufficient  room  there. 

Abbott,  C.  J.,  on  this  evidence  ruled,  that  the  owner  of  a  market  could 
bring  no  action  against  those  who  seU  near  it,  nidess  such  owner  devotes  the 
whole  of  his  market  to  *tlie  purposes  for  which  it  was  granted,  and  that  r«^ 
the  plaintiffs  having  allowed  shops  to  be  in  the  area  of  this  market,  were   '- 
not  entitled  to  recover.     His  Lordship,  therefore  directed  a 

Nonsuit 

Crurney^  and  HutcMmon^  for  the  plaintiff. 

Scarletty  Marryat^  and  Comyn^  for  the  defendant 

[Attoraies — PhUUpe  and  Rogen  4*  San*'] 
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BEFORE  ABBOTT,  a  J^  BATLEY  HOLROYl^  AND  UTTLEDAUS,  JS. 

In  Banc. 

Gumey  moved  for  a  new  trial  in  this  case,  and  azgued  that  the  owner  of  a 
market  did  not  lose  his  remedy  against  persons  selling  articles  near  it,  by  the 
mere  &ct  of  there  being  buildings  in  it,  provided  that  sufficient  room  were  left 
in  the  market ;  if  the  market  were  full,  it  would  be  otherwise ;  but  if  a  person 
could  have  access  to  a  market,  and  could  have  a  staU  there*  he  was  not  al 
liberty  to  sell  on  the  outside. 

Bavuby,  J«    Had  the  defendant  notice  that  there  was  room  in  the  market  \ 

Abbott,  C.  J.  He  had  not,  and  that  circumstance  had  great  weight  in  my 
mind. 

Batlet,  J.  This  is  a  vegetable  market,  and  my  doubt  is,  whether  the 
public  have  not  a  right  to  the  whole  of  it  for  that  purpose. 

Gtimey.  The  defendant  was  bound  to  go  to  tne  market  as  long  as  there 
was  room. 

Abbott,  C.  J.  In  ^X I  quite  agree  with  you,  provided  that  your  market 
were  entirely  open. 

*691       *Gumey,    The  defendant  must  have  known  that  there  was  room ;  and 
•I   besides,  he  never  asked  for  a  stall  nor  complained  that  the  market  was 
occupied  in  an  improper  way. 

The  Court  granted  a  rule  to  shpw  cause. 

In  the  csee  of  Blakey  ▼.  DimsdaU,  Cowp.  664,  Lord  MatuJUld  lays  down,  that  if  corn 
U  bought  aod  sold  juat  oataida  tha  oMrkat,  in  fraud  of  the  toll,  the  ownar  of  tha  viarket 
eaonot  diatrain  for  toll,  but  mvat  bring  an  aatios  oa  the  oaae«  And  in  the  oaae  of  Mo§ely 
▼.  Pier$on,  4  T.  R.  104,  and  The  Bailiffi,  if,,  of  Tewkesbury  v,  Bneknell,  2  Taunt.  120, 
it  was  held,  that  if  partiea  did  not  bring  their  gooda  into  the  market,  but  aold  them  by 
■ample,  an  action  on  the  caae  would  lie  againat  them  for  auch  injury  to  tho  aivket.  And 
in  the  recent  caae  of  Weils  ▼.  MUes,  4  B.  &  A.  559,  it  waa  laid  down,  in  confirmation  of 
former  authoritiea,  that  toll  could  only  be  taken  in  respect  of  thinga  actually  brought  into 
the  market,  and  there  sold.  In  this  Uat  case,  the  law  was  V9ry  fully  gone  into  by  the 
conneel  and  the  Court. 


DREW,  et  al.,  Gent,  three,  dtc.,  v.  CLIFFORD. 

In  an  attomiea  bill,  it  ia  not  aufficient  to  chaiga  the  coata  of  an  aetion  brought  for  tho 
now  defendant  by  the  plaintiffs  attorniea«  at  one  aum  in  tha  lump,  although  the  ooata 
in  that  action  had  been  taxed  at  that  aum  aa  botwea^i  party  and  party. 

Assumpsit  for  an  attomiea  hill.  Flea-^-Oeneral  issue.  A  hill,  signed  hy 
the  plaintiffs,  had  been  duly  delivered ;  it  was  for  business  done  in  the  InsoL 
vent  Debtors'  Court,  and  on  a  writ  of  error,  (as  to  these  tto«  was  no  dispute,) 
and  also  in  an  action  at  the  suit  of  the  defendant,  against  a  person  named 
dustin^  in  which  the  defendant  bad  recovered  against  Jlhi8tin%  and  the  costs 
had  been  taxed  as  between  party  and  party,  at  51/.  \3s,  but  those  costs  could 
not  be  obtained  of  Austin,  In  the  biU  delivered  in  the  present  case,  this  was 
charged  in  the  following  tenns,*^ 

JimHn  V.  OifQrd. 

**  An  action  having  been  broughtt  and  judgment  obtained*  the  eosia  of  the 
action  were  taxed  at  51/.  ia«." 
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The  taxation  between  party  and  party  by  the  master  was  proved. 

*Lawe8,  for  the  defendant,  objected,  that  as  it  was  not  stated  in  the   r^^ 
bill  delivered,  what  was  done  by  the  plaintiffs  as  attomies,  to  this  amount,  ^ 
in  that  action,  they  were  not  entitled  to  recover  for  it. 

RichardSy  for  the  plaintiffs,  argued,  that  as  this  was  the  amount  allowed  by 
the  master,  as  between  party  and  party,  the  bill  in  its  present  form  was  quite 
sufficient ;  and  as  the  only  use  of  ever  stating  items  in  an  attomies  bill,  was 
for  the  purpose  of  having  it  taxed,  that  was  in  this  case  rendered  unnecessary. 

Abbott,  G.  J.  I  shall  hold  that  the  plaintiffs  cannot  recover  this  sum  of 
51/.  13«.  A  bill  must  be  delivered  with  items,  if  for  no  other  purpose,  at  least 
to  show  that  the  party  is  not  charged  for  the  same  thing  twice  over.  I  think 
this  bill  charging  a  sum  in  the  lump  is  not  sufficient,  but  as  to  the  other  busi- 
ness done  the  plaintiffs  are  entitled  to  recover  for   it. 

Verdict  for  the  plaintiffs — Damages  33/. 
Richards^  for  the  plaintifis. 
Lawea^  for  the  defendant 

[Attomies — Drew  4*  Co.  and  Ingold.] 


♦COURT  OF  COMMON  PLEAS.  [''> 

SITTINGS  IN  LONDON,  IN  TRINITY  TERM,  1826. 
BEFORE  LORD  CHIEF  JUSTICE  BEST. 


WATTS  V.  COLLINS. 

In  an  action  on  an  attornies  bill,  it  is  sufficient,  to  bring  the  bill  within  the  stat.  G.  8. 
2,  c.  23,  that  some  of  the  items  upon  the  face  of  them,  are  of  such  a  nature  as  to  show 
that  a  cause  must  have  been  depending  in  some  court :  and  it  is  not  necessary  to  prove 
aliunde,  that  there  was  a  cause  depending. 

Assumpsit  on  an  attomies  bill.  ^  The  bill  contained  charges  for  the  following 
items : 

'*  Writing  long  letter  relative  to  your  defence,  in  the  actions  commenced 
against  you  by  Pigeon  and  Benson/^ 

**  Attending  Mr.  Dricker^  when  he  proposed  to  take  a  cognovit." 

"  Writing  letter  upon  the  subject  of  your  procuring  bail,  and  attending  yon 
thereon." 

••  You  wishing  to  have  Tricker  served  with  a  copy  of  a  writ;  attending 
you,  stating  that  as  you  were  in  custody,  it  would  be  dangerous  to  commence 
proceedings ;  with  which  you  appeared  satisfied." 

•*  You  wishing  to  know  what  I  had  done  with  TVicker^s  actions,  attending 
you,  advising  you  to  setde  them,  you  having  no  defence." 

Vaiighan^  Serjt.,  went  for  a  nonsuit,  on  the  ground  that  the  bill  contained 
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taxable  items,  the  terms  of  the  stat  2  Geo.  2,  c.  23,  not  havmg  been  complied 
with. 

Wilde,  Serjt.,  and  Flati,  for  the  plaintiff,  contended,  that  the  bill  did  not 
contain  taxable  items.  If  an  attomies  attending  to  talk  to  his  client,  and  his 
writing  to  him,  are  taxable,  there  is  hardly  any  Uiing  that  is  not  so.  What  is 
4Mn-|  required  is  a  proceeding  in  Court.  This  was  *held  in  all  the  cases.  They 
-^  cited  Mowbray  v.  Flemings  11  East,  285,t  and  Fenton  v.  Correia,  ante^ 
p.  45. 

Best,  G.  J.  Asked  the  defendant's  counsel,  whether  they  were  in  condi- 
tion to  prove  the  fact  of  there  being  actions  in  which  these  things  charged  for 
were  done  ? 

The  defendant's  counsel  replied  in  the  negative ;  and  contended,  that  it  conld 
not  be  doubted,  from  the  nature  of  the  charges,  that  there  were  suits  depending. 
Preparing  an  affidavit  had  been  held  to  be  a  common  law  charge.  It  is  not 
necessary  that  a  process  should  be  issued,  but  only  that  the  attorney  should  be 
engaged.  One  of  the  items  is  about  a  cognovit,  and  there  must  be  a  cause 
depending  before  a  cognovit  And  attending  a  man,  advising  him  respecting 
discontinuing  proceedings,  is  a  taxable  item. 

Best,  G.  J.  I  have  paid  all  the  attention  I  can  to  this  case,  and  am  of 
opinion,  that  some  of  the  items  are  taxable.  It  must  appear  that  there  were 
some  proceedings  in  a  cause  ;  for,  unless  there  was  business  done  in  a  Court, 
the  bill  is  not  subject  to  taxation.  But  it  is  not  necessary  that  the  proceedings 
sbottid  be  produced  to  show  this.  There  is  a  case  in  the  6  T.  R4  in  which  it 
,.«-.  was  held,  *that  items  for  drawing  an  affidavit  of  debt,  attending  the  party 
•^  to  get  it  sworn,  and  for  the  fee  paid  for  the  oath,  made  the  bill  a  taxable 
bill,  as  those  were  for  proceedings  in  Court.  And  in  Mowbray  v.  Flemings 
the  item  was  held  not  to  be  taxable,  because  the  communications  with  the 
plaintiff  were  about  the  defendant's  brother ;  and  it  did  not  there  distinctly 
appear  that  the  plaintiff  was  the  attorney  in  the  cause,  and  the  defendant  might 
have  gone  to  see  how  far  he  could  become  security  for  his  brother.  The  ques- 
tion is,  if,  looking  at  this  bill,  I  can  see  that  business  was  done  in  some  case. 
It  seems,  that  the  defendant  wanted  bail.  This  he  would  not  have  required, 
if  no  action  had  been  brought,  and  the  last  item,  of  advising  the  discontinuance 
of  some  actions,  shows  that  there  was  some  cause.  And  there  are  items  for 
sssistance  given  in  the  course  of  causes,  which  I  must  take  to  have  existed  at 
the  time.  It  is  for  the  benefit  of  attomies'  biUs  should  be  taxed.  I  am  there- 
fore of  opinion  that  on  this  the  plaintiff  ought  to  be  called. 

But  it  appearing  that  there  was  a  claim  for  rent,  on  which  the  plaintiff  was 
entitled  to  a  verdict,  the  whole  matter  was  aflerwards  referred  to  the  Protho- 
notary. 

nilde,  Serjt,  and  Plait,  for  the  plaintiff. 
Vaughan,  Serjt,  and  Comyn,  for  the  defendant 

[Attomies— ^0//,  Scott  4*  Son.'} 


Flminff;  when,  after  consulting  counsel,  and  after  sereral  other  attendances  and  letters, 
the  baamess  was  adjusted  to  your  satisfaction."  But  that  case  was  decided  on  another 
point,  namely,  that  if  an  attorney  having  delivered  no  bill,  deliver  a  particular  under  a 
judge's  order,  containing  some  taxable  matters,  and  some  not,  he  may  recover  for  those 
which  were  not  taxable.  But  in  the  case  of  Hill  v.  Humphrie9,  2  Bos.  dc  Pul.  343,  it  was 
ofctded.  that  if  an  attorney  delivers  a  bill,  in  which  there  is  one  taxable  item,  the  whole 
bill  is  taiable. 

t  Wiiuer  and  Another  v.  Payne,  6  T.  R.  645. 

Vol.  XIL— 58  2  O 
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•SITTINGS  AT  WESTMINSTER,  AFTER  TRINITY  TERM,  1826 


BEST,  Esq.  V.  OSBORN. 

IT  E  general  warranty  of  a  horse  be  proved  by  parol,  (the  written  contract  for  the  nle  not 
being  forthcoming,)  the  fact  that  the  witneseea  who  proved  it,  saw  a  notice  board  on  tha 
Meier's  prentiaeA,  requiring  the  return  of  an  uoaound  horse  within  six  days,  will  oot 
defeat  the  buyer's  action,  but  it  will  be  left  to  the  jury,  for  them  lo  say  whether  tus 
formed  any  pari  of  the  oriffinal  contract. 

f9  the  owner  of  a  horse,  sola  by  a  stable-keeper  with  a  warranty,  go  to  the  buyer  and  re- 
quest to  haiw  the  bonsa  baek,  siating  that  he  did  not  authorise  the  warranty  of  seuad- 
ness,  and  the  Ouyer  refuse  t»  give  ii  up,  saying,  I  know  nothiag  of  you,  I  bought  tas 
horse  of  Mr.  O.,  such  refusal  is  not  a  waiver  of  the  warranty. 

Action  on  the  warranty  of  a  horse.     On  the  part  of  the  plaintiff,  proof  was 

flven  of  a  general  warranty  of  soiuidness  by  the  defendant,  who  was  a  st&bla 
eeper ;  and  sold  the  horse  in  question,  on  the  behalf  of  a  Mr.  Taumey,  The 
defendant's  son  had  got  back  from  the  plaintifT  a  written  contract  given  on  the 
sale,  which  contained  a  wairanty»  by  fraudulently  representing  that  he  had  the 
plaintiff's  authority  to  require  it,  ante^  Vol.  1.  p.  632.  It  was  therofore  not 
produced.  But  the  witnesses  who  proved  th€  warra]ity«  admitted  that  they  saw 
a  board  on  the  defendant's  premises,  which  contained  a  notice,  that  horses  wa^ 
ranted  sound,  not  returned  within  six  days,  would  mot  be  taken  in.  The  horse 
was  unsound,  because  it  had  had  a  nerve  divided.  It  was  not  returned  within 
the  six  days. 

The  owner  of  the  horse,  Mr.  Tbtimey,  (who«  it  appeared,  had  not  authonsed 
the  warranty  by  the  defendant,)  applied  to  the  plaioiUff,  and  told  him  he  would 
take  the  horse  back ;  but  the  plaintiff  not  being  at  that  time  aware  of  ths 
horse's  defects,  did  not  consent,  but  said,  **I  know  nothing  of  you.  Sir;  I 
bought  the  horse  of  Mr.  OabtomJ^ 

Foi  the  defendant*  it  was  contended*  that  the  plaintiff  could  not  recorer. 
First,  on  account  of  the  notice  contained  on  the  board,  which  was  a  quali- 
fication of  the  warranty,  the  plaintiff  no4  having  complied  with  its  terms ;  and 
Second,  because  he  had  waived  the  warranty,  by  consenting  to  retain  the  hoise, 
when  the  owner  requested  that  he  might  be  deUvexed  up  to  him.  The  case  of 
Buchanan  v.  Parnshaw,  2  T.  R.  745,t  was  cited  on  the  first  point. 

*Best,  G.  J.  There  are  two  questions  in  this  case,  besides  that  of  r^^ 
the  soundness  of  the  horse  :  FirnU  Whether  there  was  a  warranty  ?  St-  *- 
condly^  Whether  that  warranty  has  been  got  rid  of!  The  declaration  is  on  a 
general  warranty,  making  no  mention  of  the  condition  to  return  within  six  days. 
And  it  is  for  the  jury  to  say,  whether  the  board  which  the  plaintiff's  witnesses 
saw,  formed  any  part  of  the  original  contract ;  for  if  it  did  not,  it  will  not  avail  the 
defendant.  It  appears  thai  the  written  contract  was  got  back  by  means  of  fraud. 
If  there  were  any  other  evidence  of  the  contract  than  that  which  the  plaintiff 
has  given,  it  would  have  been  easy  for  the  defendant  to  have  produced  iL  In 
the  absence  of  such  evidevkce,  wilesa  the  jury  shall  think  that  the  contents  of 
the  board  formed  a  part  of  the  contract,  the  warranty  in  the  declaration  is  made 

t  In  that  case  the  horse  was  sold  at  a  public  auction,  warranted  sound,  and  six  Tear* 
old ;  one  of  the  conditions  of  sale  at  the  auction  was,  that  horses  sold  there  should  ha 
deemed  sound,  unless  returned  within  two  dsys.  The  horse  in  question  was  returned  t«a 
days  after,  on  the  ground  that  he  was  twelve  years  old,  instead  of  six.  The  Court  held, 
that  this  condition  of  sale,  applied  only  to  warranties  of  soundness,  and  not  to  those  of 
horse's  age.  And  Lord  Ktnyon  observed,  that  there  was  godd  sense  in  making  such 
conditions  at  public  sales,  as  to  the  one,  which  did  not  apply  aa  to  the  other. 
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out  The  case  is  lb*  2^  T.  R.  »  dllertttt  fiom  this ;  ikat  waa  the  case  of  a 
sale  by  auction,  and  any  raan  who  buys  at  an  auction,  knows  that  he  is  baying 
subject  to  condilioaB  of  sale.  But  in  this  case  there  is  a  special  contract  be- 
tween these  parties  complete  in  itoelf.  With  nespect  to  the  second  question, 
has  the  warranty  been  dispensed  with?  In  pcnntof  law,  it  cannot  be  rescinded 
without  the  consent  of  the  plaintiff,  and  it  is  in  evidence  that  he  did  not  consent 
to  waive  the  warrant  ;  he  aerely  said  to  Mr.  Tmamy^  1  know  nothing  of  you, 
I  bought  of  Oabom. 

Verdict  for  the  plaintiff* 

WUdtt  Seijt.,  and  DwarriB^  for  the  plaintiff. 

Vaughan^  Serjt.,  and  FlaU^  for  the  defendant 

[Attomies — Bevanj  and  Tayhr.] 


•76]  *NEWBORN  v.  JUST. 

A  keeper  of  a  booking  house  cannot  set  up  a  notice,  that  he  will  not  be  answerable  for 
goods,  if  above  a  certain  value,  aa  a  defence  against  the  effect  of  negligence  in  himaalf 
or  his  servants. 

Thb  dedamion  staled  th«t  the  defendant  keptt  a  honae  ealled  the  Suited 
Dogt  for  the  purpose  of  receiving  trunks,  dte.,  to  be  conveyed  by  carriers  to 
various  places,  Ac.^  and  that  on  the  26th  March^  the  plaintiff  delivered  a  trunk, 
containing  wearing  apparel,  to  be  delivered  for  hie  son^  at  an  academy,  at  Sid* 
cup,  in  Kent  $  and  that  the  defendant  failed  in  his  duty  to  deliver,  and  so  negli- 
gendy  conducted  hiimelf,  that  the  trunk  was  evenlnally  lost 

Two  witneseee  for  die  plaintiff  proved  the  ddiv«ry  of  the  trunk,  and  the  pay^ 
ment  of  two-pence  for  the  booking. 

A  person  residing  at  the  academj  at  Stdcm^  proved,  Aat  ahhough  the  car- 
rier delivered  some  pareels  at  the  house,  on  the  day  is  question,  die  trunk  was 
M  of  the  miraber. 

Best,  C.  J.  Do  not  you  prove  that  the  defendanl  did  not  pat  it  imto  die  eail 
Tou  must  call  the  carrier.  The  jniy  cannot  at  present  presume  that  the  de« 
fendant  did  not  do  his  duty* 

The  carrier  was  then  called,  and  stated  that  on  die  daj  in  qneetieB,  no  trmk 
for  Sideup  had  been  delivered  to  him.  He  added,  that  there  was  a  notice  at 
the  house,  in  the  usual  form,  stating  that  the  defendant  would  not  be  answeraUe 
for  goods  above  the  value  of  5/.,  unless  speciaUj  pakl  for.  This  notice  he  said 
was  to  pf«»teet  the  house  as  well  as  the  eanrier. 

The  trunk  in  question,  was  admitted  to  be,  widi  ks  ceatentSr  of  greater  valoe 
than  5/. 

Wilde,  Serjt,  for  the  defendant,  relied  on  the  eiftet  of  die  notice, 
0j^       Best,  G.  J.    I  don't  think  the  notice  will  assist  you ;  *you  are  not  in 

•*  the  situation  of  a  carrier.  You  are  not  an  insmrer.  This  notice  is  to  pro- 
tect from  insurance.  But  it  has  been  decided  over  and  over  again  that  notice 
does  not  protect  a  carrier  against  negHgenee,  and  your  cKent  can  onfy  be  liable 
for  ne^iffence. 

Vaughan^  Serjt,  and  Holt^  for  the  plaintiff,  cited  the  case  of  Baiaon  v.  Dano* 
von,  4  B.  dt  A.  21. 

Wilde^  Serjt  My  client  not  being  bound  to  receive  parcels  at  all,  may  by 
contract  limit  his  responsibility. 

BEsr,  C.  J.    Then  your  cUent  must  give  distinct  notice  to  that  effect :  an^ 
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if  the  public  were  told  that  he  would  not  be  liable  either  for  the  negligence  of 
himself  or  his  servants,  he  would  not  have  many  persons  trust  him. 

Verdict  for  the  plaintiff. 

Vaughan,  Seijt,  and  Holi^  for  the  plaintiff. 

WUde^  Serjt.,  for  the  defendant. 

[Attomies — Spencer^  and  TliompMon,'] 


SITTINGS  IN  LONDON,  AFTER  TRINITY  TERM,  1825. 


HARDING  V.  DAVIES. 

If  at  an  interview  between  plaintiff  and  defendant,  when  defendant  waa  willing  to  pay  lOL, 
a  third jperaon  preaent  oner  to  go  up  ataira  and  fetch  that  aum,  bot  ia  prevented  by  thf 
plaintiff 'a  aaying  he  cannot  take  it ;  auch  offer  is  a  ffood  tender :  and  although  thede- 
tendant  did  not  at  the  time  take  notice  of  what  waa  done,  yet  hia  pleading  it  ^terwtrdf 
ia  a  Bufficicnt  ratification  of  the  act. 

Work  and  labor,  and  goods  sold.  Pleas — The  general  issue,  and  a  tender 
of  10/. 

To  prove  the  tender,  a  woman  who  lodged  in  the  defendant's  house  was 
called ;  she  said  that  she  was  present  *at  an  interview  between  the  plain-  tm 
tiff  and  defendant,  at  which  the  defendant  was  willing  to  give  the  plaintiff  ^ 
10/.  and  that  she  offered  to  go  up  stairs  and  fetch  that  sum ;  but  the  plaintiff 
said,  she  need  not  trouble  herself,  for  he  could  not  take  it  She  further  stated, 
that  she  had  the  money  up  stairs.  And  that,  although  the  defendant  was  pre- 
sent, he  did  not  take  any  notice  of  her  offer  at  the  time. 

Pfilde^  Seijt.  This  will  not  do.  There  is  a  distinction  between  the  case 
of  a  man  having  money  in  his  hand,  and  another  saying  do  not  unroll  it,  and 
that  of  a  party  saying  I  have  money  up  stairs,  and  wUl  go  and  fetch  it.  This 
tender,  also,  was  not  made  by  the  command  of  the  defendant,  he  not  attending 
to  it  at  the  time. 

Best,  C.  J.  He  has  ratified  the  act  by  pleading  it.  And  I  think  the  wit* 
ness  has  proved  a  good  tender.  I  agree,  that  it  would  not  do,  if  a  man  said,  I 
have  got  the  money,  but  must  ffo  a  mile  to  fetch  it 

mlde,  Serjt,  and  F.  PoUotk,  for  the  plaintiff. 

Pe//,  Serjt,  for  the  defendant 

[Attomies — B.  DavU$^  and  Bruttim,'] 

See  CheminatU  v.  S^mfoii,  aula,  p.  50,  and  Laingj,  Meader,  ant9.  Vol.  1,  p.  S57. 
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•ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  TRINITY 

TERM,  1826. 


DOE,  on  the  several  demises  of  CLARK  et  al.,  v.  SPENCER. 

The  proTisional  assignee  of  the  InsolveDt  Debtor's  Court  may  maintain  ejectment  for  the 
property  of  an  insolvent,  under  the  provisions  of  the  1st  Geo,  4,  e.  119,  and  the  3d  Geo, 
4,  e.  123.^ 

Ejectmxnt.  The  count  on  which  the  plaintiff  relied,  was  on  the  demise  of 
Henry  Danct^  who  was  the  provisional  assi^ee  of  the  court  for  relief  of  insol- 
vent debtors.  It  did  not  appear  that  any  assignment  had  been  made  by  the 
provisional  to  any  other  assignee. 

PeUj  Serjt.,  for  the  defendant.  The  provisional  assignee  is  not  in  a  situa- 
tion to  maintain  ejectment  He  has  the  property  lodged  in  his  hands  only 
fro  tempore,  previous  to  its  being  transferred  to  the  assignee  appointed  by  the 
creditors ;  and  it  is  this  latter  assignee  that  must  bring  the  action,  which  he  can 
do  under  the  authority  of  a  meeting  of  creditors,  with  the  approval  of  the  com- 
missioners. The  provisional  assignee  is  only  a  conduit-pipe  to  convey  the 
property  to  the  other  assignee,  for  the  benefit  of  the  creditors.  The  4th,  5th,  7th« 
and  Uth  sections  of  the  stat.  1  Geo.  4,  c.  119,  go  to  show  this  clearly. 

Best,  C.  J.  I  am  of  opinion  that  s.  11  does  not  prevent  the  provisional 
assignee  from  exerting  any  right  against  the  defendant.  It  is  for  the  benefit  of 
the  creditors.  The  statute  speaks  of  arrest.  This  does  not  look  like  a  refer- 
ence to  ejectment.  The  estate  is  completely  vested  in  the  provisional  assignee. 
It  is  not  intended  that  the  provisional  assignee  should  retain  the  possession,  but 
that  he  should  afterwards  assign  to  another  assignee,  whom  the  Court  are  to 
appoint;  and  the  property  is  to  remain  in  the  provisional  assignee,  till  such 
^Qi  other  assignee  accepts  *the  trust;  and  probably  in  many  cases  it  may  be 
^  difficult  to  find  any  one  willing  to  take  it.  I  am  therefore  of  opinion, 
that  as  it  does  not  appear  that  any  other  assi^ment  has  been  executed  to  any 
other  assignee,  the  property  continues  in  the  hands  of  the  provisional  assignee, 
and  he  may  maintam  an  action  of  ejectment  for  it. 

Verdict  for  the  lessor  of  the  plaintiff. 

Lowes,  Serjt.,  and  E,  Latoea,  for  the  plaintiff. 

PeU,  Serjt,  for  the  defendant 

[Attomies— Clro/3f,  and  PFagener.] 


In  the  ensuing  Michaelmas  Term,  Wilde,  Serjt,  moved  for  a  rule  nisi  for 
a  new  trial,  and  mentioned,  in  addition  to  the  sections  of  the  1  G.  4,  referred 
to  at  Nisi  Frius,  the  2d  section  of  the  3  G.  4,  c.  123.  But  the  Court,  after 
consideration,  decided  that,  on  the  construction  of  both  the  statutes,  it  seemed 
not  to  be  the  intention  of  the  legislature  to  clog  the  proceedings  at  the  trial 
with  the  consideration  of  any  such  question,  as  whether  the  provisional 
assignee  could  maintain  the  action ;  and  that  it  was  not,  therefore,  matter  of 
defence :  but  the  party  must  apply  by  motion  either  to  the  insolvent  debtor's 
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Court,  or  the  Court  in  which  the  action  was  brought,  as  he  should  be  adyifled, 
to  gain  wlief  u^n  the  mibject. 

Rule  refused. 

Bf  the  4th  section  of  the  Insolvent  Debtor's  Act,  1  (?.  4»  e.  119,  it  is  enacted  thtt, 
"  sach  prisoner  shall,  at  the  time  of  subscribing  such  petition,  dnlv  ezecote  a  conveyance 
and  assiffnment,  in  sach  manner  and  form  as  the  said  Court  shall  direct,  of  ail  the  estate, 
right,  title,  interest  and  trust  of  such  prisoner  to  all  the  real  and  personal  estate  and  effects 
of  every  such  prisoner,  except  to  the  wearing  apparel,  bedding,  and  other  such  neceasa* 
ries  of  such  prisoner  and  his  or  her  family,  not  exceeding  in  (he  whole  the  value  of  tweoty 
pounds,  so  as  *to  vest  all  such  real  and  personal  estate  and  effects  in  the  provisional  Mgi 
assignee  df  the  mii  Court,  aulnect  to  «  proviso  thitt  tn  case  -Mtofa  priaoiier  shall  not  *> 
obtam  his  discharge  by  virtue  of  this  act,  such  conveyance  and  assignment  shall,  from  and 
after  the  dismission  ot  the  petition  of  such  prisoner  praying  for  his  discharge,  be  null  and 
v«id  to  all  intents  and  purposes." 

**  ^  5.  Provided  alwafs,  and  be  k  further  •enaotvd,  that  the  said  Court  aball  and  may 
order  and  direct  such  provisional  assignee,  or  such  assignee  or  assignees  as  are  hereio- 
after  mentioned,  to  pay  out  of  the  said  estate  and  effects  before  mentioned  to  the  said 
prisoner,  such  allowance  for  his  or  her  support  and  maintenance  during  such  prisoner*! 
confinement  in  actual  custody  as  to  the  said  Court  ahall  seem  reasonable  and  fit/* 

**^  7.  And  be  it  farther  enacred,  that  when  the  said  Court  shirtl  adjudge  any  prisoner 
i|o  be  entitled  to  his  disobarge,  saoh  Court  aball  aippoint  a  proper  peraon  or  proper  persoM 
to  be  assignee  or  assignees  of  the  estate  and  effects  of  such  prisoner  lor  the  purposes  of  this 
act ;  and  when  such  assignee  or  asaignees  shall  have  signified  to  tbe  said  Court  their 
Btrccrptance  of  ihe  said  appotmment,  every  such  pisoner*s  estate,  effects,  rights  and  powers, 
vested  in  flueh  provnional  'aMig*nee  as  aforesaid,  ehall  immeihately  be  Bamgned  by  snisk 
provisional  asBifloee  to  such  assignee  -or  assignees,  in  trust  for  the  benefit  of  each  aasigoas 
or  assignees  ana  the  rest  of  the  creditors  of  every  such  prisoner,  in  respect  of  or  in  pro* 
portion  to  their  respective  debts,  according  to  the  provisitrnB  of  this  act. 

**'^  11.  Provided,  -and  be  it  also  .enacted,  th&t  no  suit  in  lew  be  proceeded  in  further 
tban  an  mrfesi  on  nesne  process,  or  suit  in  equity  be  eoimnenoed  by  anv  assigiiee  or 
assignees  of  any  ouch  prisoner's  eoiate  and  efiecta,  without  the  consent  of  the  major  part 
in  value  (rf  the  creditors  of  such  prisoner,  who  shall  meet  togctber  pursuant  to  a  notice  ts 
be  given,  at  least  fourteen  days  'before  eucb  meeiing,  in  the  Lmda*  Gaxettet  or  other 
newspaper  whioh  shall  be  pnbksbed  in  the  neighberbood  of  the  lest  reaidence  of  such 
prisoner,  for  that  purpose,  and  without  the  approbation  of  one  of  the  commisaioners  of  ths 
said  t^ourt.** 

By  Stat.  8  Cho.  'i,  c.  1S3,  a.  2,  it  is  enacted  "that  it  ehalM  be  Hirfal  for  the  provision^ 
•sai^aee  to  see  in  bis  owe  name,  if  the  eaid  Cimrt  ahall  -ao  order,  for  tbe  recovery,  ob- 
taining and  enforcing  of  any  estate,  debta,  effeota  or  rights  of  any  auob  prisoner ;  and  is 
case  of  the  disnrission  of  the  petition  of  any  such  prisoner  pra^ins  for  his  discharffe,  which 
the  ssid  Court  is  hereby  «eiapowtfred  to  dismiss,  whenever  it  eaall  eeem  fit,  aU  tbe  acts 
done  before  each  dismieaton  by  the  said  pioviaieDal  aasigoee,  or  other  peraons  actiag  undar 
bis  authority,  according  to  the  order  of  the  aaid  Couct,  ehatl  be  good  and  valid." 
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TERM,  1825. 


DARNELL  v.  TRATT. 

A  mother  took  her  aon  to  aofaool,  and  aaw  tbe  maater,  bat  no  evideuea  waa  given  ol  what 
passed  at  that  time.  Afterwards,  a  bill  waa  deliveivd  to  the  boy*8  ancle,  who  said  it 
was  quhe  right  to  deliver  the  bill  to  him,  for  he  was  answerable :  Held,  that  tbe  sutate 
of  firauds  did  not  apply,  and  it  was  proper  to  leave  it  to  the  jury  to  aay,  nnder  those 
nireumstanoea,  wfaetber  tbe  origHial  credit  waa  not  given  to  lbs  unek. 

AasuiiPsiT  by  the  plaintiflT,  a  sohoolnkaater,  for  the  education  of  the  deHmd- 
ttit'a  nephew.     The  plaintiff  was  the  maater  of  a  boarding  school;  &e  defend- 
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anty  the  nncle  of  a  lad,  who  had  heea  at  the  plauittfrfl  school,  it  appeared 
that  the  boy's  mother  took  him  to  aehooU  and  had  an  interview  with  the  master 
at  the  time ;  but  no  evidence  was  given  of  any  thing  that  passed  between  them. 
It  also  appeared  that  the  hoy's  father  was  living  at  that  time,  but  had  died  not 
lon^  aOer.  When  the  boy  had  been  some  time  at  school,  a  bill  was  delivered 
by  the  plaintiff's  son  to  the  uncle,  who  said,  '*that  it  was  quite  right  to  send 
him  the  bill,  for  he  was  answerable  for  young  Jeremy;**  ^at  he  could  not 
conveniently  pay  it  at  that  time,  bnt  would,  when  the  next  became  due,  settle 
both  together. 

ffildt,  Seijt.,  argued,  that  the  plaintiff  should  be  nonsuited,  on  the  ground 
that  this  was  a  mere  coHaterd  jyromise  by  the  uncle,  within  the  statute  of 
frauds,  and,  therefore,  ought  to  be  in  writing:  and  he  aigued,  that  parol  evi- 
dence  ought  not  to  he  received,  as  it  did  not  go  to  prove  any  undertaking  by 
the  defendant,  antecedent  to  the  time  when  tfie  debt  was  contracted. 

Best,  C.  J.  If  you,  who  set  up  the  statute,  can  show  that  the  original 
credit  was  given  to  somebody  else,  and  not  to  the  defendant,  then  the  statute 
will  apply,  and  the  objection  will  be  unanswerable.  But,  consistently  with  the 
decisions,  I  must  receive  the  evidence.  I  think  the  statute  of  frauds  has  been 
put  aside  too  much  ;  and  Westminster  Hall  now  thinks  so  too.  As  .at  present 
fgQI  advised,  I  am  of  opinion,  that  there  is  evidence  to  go  to  the  jury  of  *an 

-'  original  undertaking  on  the  part  of  the  defendant.  But  I  have  no  objec- 
tion to  the  point  being  reconsidered.  His  Lordship  then  left  the  question  to 
the  jury,  as  to  whom  the  credit  was  given. 

Verdict  for  the  plaintiff,  with  leave  to  WUde^  Serjt.,  to  move  to  enter  a  non- 
suit, if  the  Court  should  think  there  was  no  evidence  to  go  to  the  jury  of  the 
ofiginal  credit  being  given  to  the  uncle. 

Boumquet^  Seijt.,  and  Comyn^  for  the  plaintiff. 

Wilde^  Serjt.,  for  the  defendant. 

IJLVtoBeieih^Badddey,  and  Pritekard.} 


In  the  ensuing  Michadmae  Term,  Wilde^  Serjt,  moved,  pursuant  to  the 
leave  given.  He  contended,  that  it  ought  not  to  have  gone  to  the  jury  as  a 
question  of  credit.  The  mother  took  the  boy,  and  she  might  have  been  called 
u  a  witness.  The  presumption  was,  that  the  credit  was  given  to  the  mother. 
The  defendant  did  not  appear  to  have  been  any  party  to  the  original  contract, 
and  could  only  be  charged  under  the  statute  of  frauds ;  because,  prima  facie^ 
the  debt  appeared  to  be  the  debt  of  another.  There  was  no  proof  of  the 
defendant  interfering  at  any  time  before  the  debt  was  contracted  ;  therefore  the 
admission  he  made  was  not  evidence  for  the  jury.  If  the  object  of  the  statute 
s  to  prevent  perjury,  then  it  applied  to  this  case,  where  the  admission,  if  varied 
only  by  the  tense,  would  be  materially  altered. 

Park,  J.  The  verdict  below  was  correct ;  and  there  is  no  objection  to  any 
thing  done  at  the  trial.  The  question  is,  whether  the  original  undertaking  was 
by  the  defendant  or  not.  In  every  case  of  evidence,  all  depends  upon  a  tense, 
tg^-.  It  is  said,  that  the  acknowledgment  was  made  *afler  part  of  the  debt  was 
^  contracted.  What  is  more  natural  than  that  this  woman  should  have  a 
lund  brother-in-law,  and  that  she  should  have  told  the  plaintiff  so  ?  If  she  had 
been  called  as  a  witness,  observations  would  have  been  made  upon  her  coming 
to  destroy  her  own  liability. 

BuRRouGB,  J.  The  verdict  was  quite  right.  The  evidence  was  proper  for 
Ihe  jury ;  and  it  was  properly  left  to  them.  Why  might  not  the  jury  infer  that 
the  mother  was  the  agent  of  the  uncle  ?    This  is  made  out  by  the  admission. 
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Gazeles,  J.    I  am  of  the  same  opinion. 

Best,  C.  J.  The  evidence  was  proper  for  the  jury,  unless  you  can  get  rid 
of  the  cases  which  decide,  that,  where  the  man  is  sued  who  made  the  original 
promise,  though  it  was  no  benefit  to  him,  yet  the  statute  does  not  apply. 

Rule  refiised. 

To  constitute  a  promiae  to  answer  for  the  debt  of  another  within  the  statute  of  frtods, 
it  is  necessary  that  the  party  whose  debt  it  is,  should  be  liable,  as  well  as  the  person 
making  the  collateral  promise,  and  sach  promise  must  be  in  writing.  But  if  the  party  for 
whose  benefit  the  promise  is  made  is  not  also  liable  to  pay,  bat  only  the  maker  of  ihe  pro- 
mise, then  such  promise  is  not  within  the  statute  of  frauds,  and  need  not  be  in  writing. 
The  cases  of  Jones  ▼.  Cooper,  Cowp.  227 ;  Matson  v.  Wkaram,  2  T.  R.  80,  and  eereril 
other  authorities  go  to  show  the  former  propositions.  The  cases  of  Read  ▼.  Nash,  1  Wiia. 
305;  Harris  v.  Huntbach,  1  Burr.  373  ;  and  Goodman  v.  Chase,  1  B.  &  A.  297,  establish 
the  latter.  Bat  if  a  guarantee  is  made  in  writing^,  that  satisfies  the  statute  of  frauds;  and 
a  promise,  to  take  it  out  of  the  statute  of  limitations,  need  not  be  in  writing.  GUtf>ont  v. 
M*Casland,  1  B.  &.  A.  690.  A  writCen  guarantee,  to  be  binding,  must  state  the  considera- 
tion  for  the  promise  as  well  as  the  promise  itself.    Saunders  v.  Wakefield,  4  B.  &  A.  595. 


•ANDERSON  v.  SHAW.  ['SS 

A  plaintiff  may  be  nonsuited  after  a  plea  of  tender. 

m 

AssuMPsrr.  Pleas — Non-assumpsit  and  a  tender.  The  plaintiff  did  not 
appear,  and  was  about  to  be  nonsuited,  when 

Bosanquet,  Serjt.,  and  Campbell^  who  were  -for  the  defendant,  argued,  that, 
after  a  tender,  a  nonsuit  could  not  take  place.  They  cited  GtUteridge  ▼• 
Smith,  2  H.  B.  377,  and  Harding  v.  Spicer,  1  Camp.  N.  P.  C.  327. 

Best,  C.  J.  On  the  authority  of  these  cases,  I  shall  let  the  defendant  hare 
a  verdict ;  but  I  feel  strongly  that  it  is  incorrect. 

Bosanquet,  Serjt.  In  this  case  a  rule  mat  was  obtained  for  judgment  as  in 
case  of  a  nonsuit ;  and  the  plaintiff  opposed  it  on  the  authority  of  Harding  t. 
Spicer, 

Verdict  for  the  defendant 

[Attomies — MacdottgaUf  and  Gregsan  ^  F.] 


In  the  ensuing  Michaelmas  Term,  Onslow^  Serjt.,  obtained  a  rule  tdti  for 
setting  aside  the  verdict  entered  for  the  defendant ;  which,  af\er  argument,  the 
Court  made  absolute. 

In  the  case  of  Gutteridge  v.  Smith,  1  H.  B.  374,  the  principal  point  in  dispute  was,  whe- 
ther, if  money  were  paicf  into  court  generally  on  the  whole  declaration,  and  one  of  (be 
counts  were  on  a  bill,  it  was  necessary  to  prove  the  defendant's  handwriting  to  the  bill, 
and  the  Court  held  that  it  was.  (But  on  that  point  see  ante,  Vol.  1,  p.  20,  n.  I.)  And 
Mr.  Justice  Heath  said,  in  the  course  of  his  judgment,  2  R  B.  377,  *'  It  is  clear,  that  after 
a  tender,  the  plaintiff  cannot  be  nonsuited."  The  case  of  Harding  v.  Spieer,  1  Camp. 
327,  was  tried  at  Kingston  before  the  same  learned  judge,  and  at  that  time  that  point  was 
then  60  ruled.  Mr.  Campbell  has,  however,  in  a  very  able  note  to  that  case,  collected 
authorities,  which  tend  to  show  that  *a  plaintiff  might  be  nonsuited  on  the  plea  of  r*^ 
tender  as  well  as  any  other  plea,  because  a  nonsuit  is  merely  the  plaintiff's  declining 
to  appear  to  bear  the  verdict. 
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TUCKER  et»  al.,  Assignees  of  GILBERT,  a  Bankrupt,  v.  RUSTON  et  al. 

The  lodf  ing  a  delivery  order  with  a  wharfinffer,  is  sufficient  to  transfer  the  property  in 
goods  Tf ing  at  a  whnrf,  without  any  reweigning  or  refaouaing ;  a«d  if  the  pax ty  giving  the 
order  afterwards  become  bankrupt,  bis  assignees  cannot  maintain  trover  undar  such  cir- 
eanistancea,  as  for  goods  in  his  order  and  oispositioii. 

Trover  for  carraway  seeds.  It  appeared  firom  tfie  evidence  for  the  plaintifF, 
tliat,  on  the  I2th  of  FAruart/j  1624,  six  casks  of  carraway  seeds  were  housed 
in  the  bankrupt's  name,  at  a  wharf  called  Gallev  Quay;  and  that  on  the  15th 
ofMarcht  1824,  the  following  order  was  lodged  with  the  wharfinger: 

«« 6th  Mareh^  1824. 
"  Deliver  to  Messrs.  7*.  and  T.  Xusioiu  or  order,  the  six  hogsheads  of  car* 
nway  seeds,  rehoused  to  John  OUhert^  on  the  1 1th  of  February^  1824. 

(Signed)        ''/^Afi  Gilbert^ 

•<  Indorsed,  15th  March^  1824. 

**  Deliver  the  annexed  to  our  order* 

"7*.  ^  T.  Rusion.*' 

They  remained  at  the  wharf  till  the  13th  of  Aprils  1824,  at  which  time  they 
were  delivered  to  a  Mr.  Raymond,  in  consequence  of  an  order  given  by  the 
defendants.  There  was  no  order  to  rehouse  or  transfer.  Up  to  the  time  of 
the  delivery  to  Raymond,  the  goods  remained  in  the  wharfinger's  books  in  the 
name  of  OUbtri;  and  the  rent  was  charged  to  him.  But  the  wharfinger,  who 
proved  these  facts,  stated,  in  answer  to  a  question  from  the  Court,  that  if  any 
one  had  come  to  inquire,  he  would  have  been  told  that  the  goods  were  the  pro* 
perty  of  the  defendants.  The  act  of  bankruptcy  was  committed  by  Gilbert,  on 
the  11th  of  Apnl^  1624.  For  the  defendants,  it  was  proved,  that  they  had 
*871  ^^^^P^^  ^  ^^  ^^^  ^^  bankrupt  for  300/.  on  these  ^carraway  seeds, 

•■  which  were  worth  310/.  and  in  consequence  received  the  order  in  ques- 
tion, and  were  to  have  a  power  of  sale. 

Taddy,  Serjt.,  for  the  plaintiff,  contended,  that,  upon  this  evidence,  the  goods 
belonged  to  the  bankrupt  at  the  time  of  the  act  of  bankruptcy,  and  as  such 
passed  to  his  assignees — they  had  never  been  taken  out  of  his  name — there 
was  no  reweighing  or  rehousing,  as  in  such  cases  there  should  be.  The  defend- 
ants were  not  vendees.  They  had  advanced  300/.  on  an  article  worth  310/. : 
they  had  sold  the  article ;  and  the  question  would  be,  how  much  they  had  a 
right  to  detain  from  the  plaintiffs.  There  was  no  notorious  act  by  which  any 
one  but  themselves  could  know  that  there  was  any  transfer  of  possession ;  and 
he  cited  KnowUa  v.  HorsefcUl,  5  Barn.  &  Aid.  134. 

Vaughan,  Serjt.,  for  the  defendant,  relied  on  the  circumstance  of  their  hav« 
ing  a  power  to  sell;  and  cited  Harmer  v.  Anderson,  2  Camp.  N.  P.  C.  243. 

Best,  C.  J.  The  defendants  in  this  case  had  an  authority  to  sell.  There 
is  therefore  no  conversion.  The  10/.  cannot  be  recovered  in  this  action,  but 
must  be  sought  in  an  action  for  money  had  and  received.  I  am  of  opinion  that 
the  goods  were  not  in  the  order  and  disposition  of  Gilbert,  af\er  the  delivery 
order  of  the  6th  of  March.  1  think  the  plaintiff  should  be  called ;  but  I  am 
willing,  if  it  is  required,  to  leave  the  question  to  the  jury. 

Taddy,  Seijt.,  thought  that  unnecessary;  and  the  plaintiff  was 

Nonsuited. 
Taddy,  Sent,  and  F.  Pollock,  for  the  plaintiffs. 
Vaughan,  Serjt.,  and  Campbell,  for  the  defendants. 

[Attomies — Stevens  ^  Wood,  and  Famther  ^  7\imer.] 
ToL.  Xn.— 50 
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•ARNOTT  V.  REDFERN  el  al. 

AtMumpsit  on  a  judgment  of  the  Admiralty  Court  of  Seotlandt  wkidk  gave  inlerat  «■« 
balance  of  aeeountt  from  18]],  to  the  lime  of  paymeiU.  1'be  contrftct  was  by  letter,  writ- 
ten in  Londtm.  The  services  were  performed  in  Scotland,  that  being  the  platoiilT'i 
place  of  residence.  Held  at  JYut  Prius  thai  a  contract  made  in  England,  to  be  executed 
m  Scotland,  ought  to  be  resulaied  by  the  rules  of  the  English  law ;  and  that  this  cod' 
tract  having  been  made  in  England,  interest  could  not  be  recovered,  merely  because  it 
was  given  by  the  decree  in  Scotland. 

The  declaration  stated,  tliat  in  the  year  1618,  a  decree  was  pronounced  in 
the  Admiralty  Court  of  Scotland,  which  directed  that  the  defendants  should 
^ay  to  the  plaintiff  a  balance  of  236/.  *'  with  interest  thereon,  from  the  month 
of  March,  1811,  till  the  time  of  payment,^'*  together  with  other  sums  for 
expenses,  &c. ;  and  that  in  consequence  of  such  decree,  the  defendants  became 
liable  to  the  plaintiff  to  the  amount  of  the  said  several  sums.  The  plea  was — 
the  general  issue. 

A  certified  copy  of  the  proceedings  in  Scotland,  under  the  seal  of  the  Admi- 
ralty Court  there,  was  put  in  and  read. 

It  appeared,  among  other  things,  that  the  original  claim  was  for  services  per- 
formed by  the  plaintiff*,  who  resided  in  Scotland,  in  the  sale  of  goods  for  the 
defendants,  who  lived  in  fjondon.  The  contract  was  made  by  letters  between 
the  parties,  both  being  at  that  time  in  London, 

.  The  plaintiff  undertook  to  go  four  joumies  annually  through  Scotland,  to 
fiell  and  collect  for  the  defendants,  and  to  remit  regularly  all  monies  received; 
to  guaranty  one  fourth  part  of  the  sales,  allowing  his  whole  commission  to 
stand  over,  for  the  purpose  of  making  up  any  deficiency  that  might  arise  by 
bad  debts,  so  far  as  the  fourth  part  of  the  real  losses.  The  defendants,  in  con- 
sequence of  this  undertaking,  agreed  to  employ  the  plaintiff  as  their  agent,  and 
to  pay  him  one  per  cent,  upon  the  amount  of  the  sales,  and  one-half  per  cent. 
more  upon  the  gross  amount  for  the  guarantee  of  the  fourth-part. 

Vaughan,  Serjt.,  objected  to  the  claim  for  interest.  This  is  only  an  action 
of  aa8ump»it$  and  the  judgment  is  merely  ;»ri?na /arte  evidence,  and  not  con 
elusive  as  to  the  right  of  demand.  We  may  impeach  the  claim  now,  as  we 
might  have  done  at  the  time  when  the  matter  was  before  the  *Court  in  r^gg 
Scotland,  The  debt  is  not  such  a  debt  as  would  carry  interest  in  £ng'  *■ 
land}  and  if  error  had  been  brought  here,  interest  would  not  have  been  allowed. 

Best,  C.  J.  Is  there  no  doubt  that  interest  would  not  have  been  allowed 
here? 

Vaughan,  Serjt.  I  will  admit  that  the  balance  of  the  accounts  was  propeiijr 
recovered. 

Best,  C.  J.  Is  it  an  English  transaction?  For,  if  it  is,  it  will  be  regulated 
by  the  rules  of  English  law ;  but  if  it  is  a  Scotch  transaction,  then  the  case 
will  be  different. 

Vaughan,  Serjt.  It  is  a  debt  arising  upon  contract;  and  the  contract  was 
made  in  England;  therefore,  it  must  be  considered  as  an  English  contract, 
though  the  services  may  be  to  be  performed  in  Scotland.  The  plaintiff  broufbt 
his  action  on  his  judgment  in  1819;  but,  as  a  foreigner,  being. required  togi^e 
security  for  costs,  he  lay  by  for  six  years,  and  now  he  claims  interest  for  the 
whole  of  that  time.  The  case  of  Walker  and  Others  v.  Witter,  Doug.  Rep.  1, 
is  a  very  strong  authority  in  favor  of  the  defendants,  for  there  Jx>rd  MansjM 
says,  that  assumpsit  will  lie  on  foreign  judgments ;  but  they  are  only  prtma 
fade  evidence  of  the  debt,  and  are  examinable :  and  his  Lordship  lays  down, 
that  in  actions  on  judgments  of  foreign  courts,  and  of  courts  in  this  country  not 
of  record,  the  Court  in  which  such  action  is  brought  may  examine  into  the 
justice  of  the  decision  of  those  courts,  and  cites  an  instance  of  Lord  Cban- 
cellor  Hardwicke  examining  the  justice  of  a  decision  of  the  House  of  Lords, 
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because  the  original  decree  was  in  a  court  in  TFaleSf  which  was  not  a  court 
of  record. 

MAI  BxsT,  G.  J.  This  is  the  case  of  a  Scotchman,  who  comes  *into  Eng' 
^  land  and  makes  a  contract  As  the  contract  was  made  in  England^ 
tlthough  it  was  to  be  executed  in  Scotland^  I  think  that  it  ought  to  be  regulated 
tccording  to  the  rules  of  the  English  law.  This  is  my  present  opinion.  These 
questions  of  international  law  do  not  oAen  occur.  I  shall  therefore  direct  the 
jory  to  find  their  verdict  for  the  principal  sum,  and  I  will  give  the  plaintiff 
leave  to  move  to  increase  the  amount  by  the  addition  of  interest. 

Verdict  for  the  plaintiff. 

Taddy^  Serjt,  and  Patteion,  for  the  plaintiff. 

Vaughanj  Serjt,  and  Comyn^  for  the  defendants. 

[Attomies — Jidlington  ^  G.,  and  WrigMJ] 


On  the  first  day  of  the  following  MiehadmaB  Term,  Taddy^  Serjt,  obtained 
a  rale  mn^  pursuant  to  the  leave  given,  which  came  on  to  be  argued  in  the 
eonrse  of  Uie  same  Term. 

Vaughan^  Seijt,  showed  cause. 

Ta&y^  Seijt,  was  heard  in  support  of  the  rule,  and  the  Court  took  time  to 
eoDfider  of  their  judgment 

Their  Lordships  now  gave  judgment :  but  being  of  opinion,  that  by  the  law 
vi  England  the  plaintiff's  balance  would  have  carried  interest,  the  point  ruled 
It  Nut  Priu»  was  not  determined  by  the  Court 

Rule  absolute  for  adding  the  interest 


••l]  •FURTHER  ADJOURNED  SITTINGS  IN  LONDON,  AFTER 

TRINITY  TERM,  1826. 


MAYOR,  Assignee  of  HENRY  PYNE,  a  Bankrupt,  v.  JOHN  PYNE. 

If  t  ptrty  agree  to  take  a  work  which  is  to  be  published  in  eighteen  nnmbere,  at  tnterrals 
of  two  months,  and  after  receiving  aeveral  numbere  refuses  to  take  any  more,  and  also 
to  pay  for  those  which  he  has  had,  an  action  will  lie  for  the  price  of  the  latter ;  and  the 
ttatate  of  frauds  does  not  apply,  although  the  original  contract  was  not  to  be  executed 
within  a  year ;  for  the  law  in  such  case  will  imply  a  further  contract  to  pay  for  each 
onmber  as  it  is  delivered. 

A  debtor  to  a  bankrupt,  when  sued  by  his  assignee,  cannot  set  up  the  statute  of  limita- 
tions as  an  objection  to  the  petitioning  creditor's  debt. 

An  allegation  stating  that  before  the  execution  of  a  certain  releaae,  the  party  who  exe- 
cuted it  **beeawie  and  was  a  bankrupt  "  is  supported  by  proof  of  his  having  executed  it 
after  an  act  of  bankruptcy,  which  was  not  followed  by  a  commiasion  for  nearly  two 
years,  it  appearing  that  the  execution  took  place  while  the  party  waa  in  prison. 

AssTTVPSTr  for  goods  sold  by  the  bankrupt  to  the  defendant.     Pleas— the 
ftneral  issue,  and  a  release  by  Henry  Pynt.    Replication,  that  before  the  re- 
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Idtse  was  executed*  the  said  Henry  Pyne  *<  became  and  waa  a  bankropt'* 
bflue  thereon. 

The  action  was  brought  to  recover  the  price  of  certain  numbers  of  a  work, 
called  ^^Pyne*$  IBntary  of  the  Royal  RtsidenetiJ**  From  the  evidence  offered 
to  support  the  petitioning  creditors  debt,  it  appeared  that  a  sum  of  lift/,  wu 
due  by  the  bankrupt  for  goods  furnished  to  him  by  the  petitioning  creditor,  tbs 
delivery  of  which  commenced  in  1812,  and  was  completed  in  1818. 

Vaughan,  Seijt.,  for  the  defendant,  contended,  that  the  statute  of  limitationi 
applied  to  the  debt,  as  it  did  not  appear  how  much  of  the  115/.  was  due  within 
six  years. 

Spankie^  Scijt.,  for  the  plaintiff.    It  must  be  pleaded. 

Vaughan,  Serjt.  The  debt  is  not  a  legal  debt.  We  could  not  plead  the 
statute.  We  knew  not  what  debt  they  would  r^y  on.  It  must  appear  that  the 
debt  is  a  good  petitioning  creditor's  debt 

Comyn^  on  the  same  side.     It  must  be  such  a  debt  as  *would  support  r^a 
an  action  by  the  petitioning  creditor  against  the  bankrupt.     There  is  no  *- 
other  course  that  the  defendant  can  adopt. 

Bbst,  G.  J.     I  think  there  is.     You  may  petition  the  Court  of  Chancery. 

Comyru  The  bankrupt  may  petition  that  the  commission  may  be  super* 
■eded :  but  a  debtor  is  not  damnified  by  the  eommisaion  till  he  is  sued,  umI 
therefore  he  is  not  to  petition  the  Chancellor.  The  only  remedy  he  can  have^ 
is  to  take  advantage  of  it  here.  I  submit,  that  the  plaintiff  must  be  nonsuited, 
and  that  the  statute  could  not  be  pleaded ;  for  all  objections  to  a  commission 
may  be  taken  advantage  of  in  defending  actions  brought  by  the  assignees. 

5/NmJbie,  Serjt.,  and  Moody  referred  to  the  case  of  Quantock  ▼•  Englndi 
5  Burr.  2628. 

Toddy n  Seijt,  as  amkui  cuHm^  referred  to  a  case  of  E»  parte  Dudeney,  15 
Ves.  4794 

Best,  C.  J.  Without  the  case  of  Quantock  v.  England^  I  was  disposed  to 
say,  that  this  is  not  the  mode  to  take  advantage  of  the  statute  of  limitations. 
There  must  be  a  legal  debt  to  support  the  commission ;  and  a  debt  above  six 

rears  is  not  a  legal  debt;  but  it  must  be  taken  advantage  of  by  special  plea, 
wish  it  never  was  competent  in  a  Court  of  Nisi  Pritts  to  dispute  the  proceed- 
ings in  ^bankruptcy :  it  would  be  much  better  to  petition  the  Court  of  r«g* 
Chancery.    I  will  not  carry  the  objection  further  than  it  has  been  carried  '- 
already ;  but  1  will  take  a  note  of  it 

It  appeared  that  the  work  in  question  was  published  in  numbers,  at  intervals 
of  two  months  from  each  other,  at  the  price  of  1/.  Is.  each.  The  defendant, 
in  a  conversation  with  one  of  the  witnesses,  admitted,  that  he  had  received 
either  seven  or  eight  numbers,  but  said  he  should  not  pay,  because  the  whole 
had  not  been  sent  him.  He  was  informed  in  reply,  that  the  publisher  did  not 
undertake  to  deliver,  and  that  he  might  have  all  the  numbers  if  he  had  sent  for 
them.     In  the  whole,  the  work  consisted  of  eighteen  numbers. 

Vaughan,  Serjt,  then  objected  that  the  statute  of  frauds  applied  to  this  case. 
This  is  one  entire  work,  published  in  numbers  at  two  months'  mterval;  and 
twice  eighteen  months  elapsed  before  its  completion.  I  grant  that  the  pQ^ 
chasers  are  to  pay  for  every  number;  but  that  does  not  make  it  less  than  one 
entire  contract.  They  cannot  split  it  into  parts,  and  make  every  number  the 
subject  of  a  separate  contract    This  question  was  very  much  argued  in  the  ease 

t  In  the  case  of  Quantodt  v.  England,  the  Court  held,  *'  that  thia  objection  lay  only  ia 
the  mouth  of  the  bankrupt  himself;  that  he  had  waived  it  by  appearing  and  aubmitting  to 
the  commission,  and  being  examined  under  it ;  and  that,  as  the  debt  ttUl  tuhtittedAthooA 
the  remedy  was  taken  away.)  thia  waa  such  an  acknowledgment  of  it  aa  put  it  out  of  am 
power  of  a  third  peraon  to  make  the  objection.'* 

t  In  this  case  the  Lord  Chancellor,  after  going  very  fully  into  the  law  oo  tha  sabject, 
rocogniaea  tha  authority  of  the  caae  of  Quantodt  v.  England^ 
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oiBoydeU  v.  Drummond^  1 1  Eiast,  142.t  The  words  of  the  etatute  of  frauds  are, 
that  ^  No  action  shall  be  brought  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  &c." 

Mil       Bbst,  C.  J.     You  will  find  a  difiiculty  in  applying  the  *case  of  Boy- 
-'  dell  V,  Drummond  to  this.     In  that  case,  the  numbers  were  some  of 
Ihem  delivered  and  paid  for;  and  the  action  was  brought  for  the  price  of  those 
lumbers  which  the  party  would  not  take ;  and  it  was  held  that  the  publisher 
could  not  recover  for  them ;  because  the  contract  was  clearly  within  the  statute, 
Bot  being  to  be  performed  within  a  year.    Rut  the  plaintiff  in  this  case  does  not 
fo  for  more  than  the  price  of  the  numbers  delivered ;  and  for  them  he  may 
recoFcr. 
Fatighan^  Serjt,     The  question  remains:  Is  this  one  entire  contract? 
Bb5it,  C.  J.     //«  BlanCt  J.,  in  that  case  says,  that  vou  have  a  right  to  drop 
it  whenever  you  please ;  and  I  am  of  his  opinion 

Spanki''^  Serjt.  The  difference  is,  that  in  Boy  dell  v,  Drummond  the  con- 
tract was  executory;  and  in  this  it  is  exer.uted. 

Vaughan^  Serjt.  In  the  case  of  Boy  dell  v.  Drummond^  the  defendant  had 
actually  signed  his  name  to  a  list  of  subscribers,  which  made  it  still  stronger ; 
in  this  case,  where  is  there  any  obligation  to  pay  for  one  number,  though  it  is 
accepted  ?  Can  it  be  said  that  the  plaintiff  may  bring  an  action  toties  quoties 
for  every  number  ? 

Bbst,  G.  J.  If  this  case  touched  upon  the  principles  laid  down  in  Boydell 
V.  Drummond^  I  should  feel  myself  bound  by  the  .authority  of  that  case.  And 
e?en  if  I  differed  in  opinion,  it  would  govern  me,  sitting  at  Nisi  Prius,  But  I 
wbscribe  to  every  word  of  it.  If  any  inference  at  all  can  be  deduced  from  that 
judgment  bearing  upon  this  case,  it  is  an  inference  unfavorable  to  the  objection 
,g-,   which  has  been  made  to-day.     I  will  state  my  brother  Vaughan^s  *pro- 

^  position,  and  then  he  Will  see  how  monstrous  a  proposition  it  is,  and 
how  inconsistent  with  common  sense  and  common  justice,  and  how  unlikely  it 
is,  that  a  court  of  justice  should  ever  have  entertained  it. — He  says,  that  it  is 
an  entire  contract  I  agree  with  him  that  it  is  so.  But  he  says,  that  if  there 
were  twenty-four  numbers,  and  twenty-three  of  them  were  delivered,  and  the 
twenty-fourth  was  not,  the  publisher  could  not  recover  for  the  twenty -three.  1 
ftm  of  opinion,  that  there  is  a  subordinate  contract ;  an  understanding  that  each 
number  is  to  be  paid  for  on  delivery.  It  must  be  well  known  to  the  gentlemen 
of  the  jury,  that  in  this  city  a  similar  course  is  constantly  adopted  in  the  cases 
of  contracts  for  the  sale  of  com.  It  is  necessary  that  publishers  should  have 
the  money  for  each  number  as  it  comes  out,  in  order  that  they  may  be  able  to 
po  on  with  the  work.  This  is  always  their  object,  and  my  brother  VaugharCs 
arg[ument  goes  to  overthrow  this.  The  object  of  purchasers  is  the  same,  be- 
cause  it  is  not  convenient  for  them  to  pay  for  the  whole  work  at  once.  Taking 
it  to  be  a  contract  for  the  whole,  yet  it  is  in  part  executed.  But  I  will  put  this 
case  on  another  ground.  The  evidence  is,  that  the  defendant  agreed  to  take 
the  numbers,  and  actually  took  and  kept  six,  seven,  or  eight.  He  said,  I  shall 
not  pay,  because  you  have  not  given  me  the  whole.  To  this  it  was  answered 
— **  You  may  have  the  remainder ;  but  We  did  not  agree  to  deliver."  In  com- 
mon sense,  can  a  man  say — ^*  I  will  not  pay  for  the  eight  which  I  have  had  ; 
%nd  I  will  not  take  any  more  ?'*  When  the  first  contract  was  broken  off,  when 
the  defendant  said,  **  I  will  not  take  the  whole,"  I  think  an  implied  contract 
was  raised,  which  may  be  enforced  in  this  form  of  action. 

t  In  this  cane  the  plaintiff  brought  an  action  to  recover  the  price  of  certain  numbers  of  a 
work,  thar  the  defendant,  a  subscriber  to  it,  refused  to  lake;  and  the  Court  held  that  a 
contract,  being  in  part  completed  within  the  year,  did  not  take  the  case  out  of  the  operst- 
Uoa  of  the  statute  of  frauds. 
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With  respect  to  the  lease  pleaded,  it  appeared  that  it  was  executed  in  AprU^ 
1820,  by  the  bankrupt,  while  he  was  in  prison,  and  after  he  had  committed 
an  act  of  bankruptcy.  But  it  appeared  that  no  commission  issued  against  him 
till  the  year  1822. 

*Upon  this  state  of  facts,  it  was  submitted  on  the  part  of  the  defendant,  r^ 
that,  under  the  stat.  46  Geo.  3,  e.  135,  the  issue  as  to  the  release  must  *- 
be  found  for  him. 

Best,  G.  J.  I  am  of  opinion  at  present,  that  it  is  proved,  that  the  release 
was  executed  after  an  act  of  bankruptcy,  and,  therefore,  that  issue  must  be 
for  the  plaintiff. 

Verdict  for  the  plaintiff— 8/.  8t. 

Spankie^  Serjt.,  and  Moody f  for  the  plaintiff. 

Vaughant  Serjt.,  and  Comyn^  for  the  defendant 

[Attomies— Pan  Sandau  ^  71,  and  fFalkir,  R.  ^  R."] 


In  the  ensuing  Michaelmas  Term,  Vaughan^  Serjt,  moved  for  a  mle  nui 
for  a  new  trial,  on  the  ground  that  the  agreement  was  within  the  statute  of 
frauds  ;  but  the  Court  were  of  opinion,  that  the  case  was  distinguishable  from 
that  of  BoydeU  v.  Drummond,  on  which  he  had  founded  his  argument,  and 
that  the  statute  did  not  apply.  He  then  went  on  the  point  reserved  as  to  tlie 
sufficiency  of  the  petitioning  creditor's  debt. 

Best,  C.  J.,  observed,  that  Quantock  v.  England  was  in  point  in  its  favor; 
and  that  the  case  in  15  Vesey,  confirmed  Quantock  v.  England^  and  over- 
ruled a  holding  at  Niii  Priu$,  which  was  contrary  to  it 

Vaughan,  Serjt  We  could  not  plead  the  statute  of  limitations,  and  there- 
fore are  in  the  same  situation  as  if  it  had  been  pleaded. 

Best,  C.  J.  A  co-creditor  may  say  that  a  man,  whose  debt  is  barred  by 
the  statute  of  limitations,  shall  not  prove  under  the  commission ;  and  that  ob- 
jection must  be  made  in  Chancery  by  petition.  In  this  case,  the  bankrupl 
does  *not  make  the  objection ;  and  why  should  a  party  be  allowed  to  do  r«g. 
it,  standing  in  the  situation  of  this  defendant !  ^ 

Gazeleb,  J.  The  statute  of  limitations  is  for  the  benefit  of  the  debtor,  thai 
he  may  not  be  harassed ;  but  a  person  situated  as  this  defendant  is,  has  oo 
right  to  use  it  as  an  objection  to  the  debt  of  another  person. 

The  point  as  to  the  release  was  then  mentioned  ;  but  the  Court  were  of 
opinion,  that  on  the  state  of  the  pleadings,  that  question  had  received  its  pro^ 
per  determination  at  Nisi  Frius  ;  and  therefore,  upon  all  the  points,  the 

Rule  was  refused. 


MUNN  V.  GODBOLD  et  al. 

» 

It  mere  me  two  parti  of  a  covenant  under  seal,  one  of  them  on  a  stamp  and  ezeeoted  bjr 
the  defendant,  and  the  other  a  counterpart  not  stamped,  and  the  party  who  had  the  cos- 
tody  of  the  part  which  was  stamped,  at  the  time  of  bringing  an  action  upon  ii  has  lost 
it,  and  it  cannot  be  produced,  he  may  prove  the  draft  as  secondary  evidence,  and  is  not 
compellable  to  take  the  unstamped  counterpart,  subject  to  the  objections  that  may  bs 
made  to  it,  although  he  has  given  notice  to  the  defendant  to  produce  it  it  the  trial. 

Covenant  on  a  deed,  dated  in  September,  1819.     The  declaraUon  sUted, 
that  the  defendants  had  agreed  to  appoint  the  plaintiff  their  agent  for  the  sale  of 
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tiiehr  vegetable  balsain,  on  the  continent  of  Europe  ;  and  that,  in  consideration 
of  400/.,  they  were  to  furnish  him  with  such  a  quantity  as,  if  sold  at  20  francs, 
would  realize  a  sum'  of  600/.,  and  give  him  a  profit  of  60/.  per  cent.  It  then 
went  on  to  allege,  that  the  defendants  covenanted,  that,  in  case  the  whole  600/. 
worth  could  not  be  disposed  of  by  the  plaintiff,  the  defendants  should  take  hack 
such  part  as  remained ;  and  then  averred,  as  a  breach,  that  there  was  a  quan* 
tity  unsold,  which  the  defendants  refused  to  receive  again.  Pleas — Non  est 
factum^  and  several  special  pleas,  not  material  to  the  point  decided. 

It  appeared,  that  there  were  two  parts  of  the  deed  declared  on,  one  executed 
by  the  plaintiff,  and  the  other  by  the  defendants.  The  part  executed  by  the 
defendants  was  lost  from  the  plaintiff's  custody,  and  was  not  forthcoming 
Mgl  *at  the  trial.  It  had  been  properly  stamped.  The  counterpart  in  the 
J  possession  of  the  defendants  was  in  Court,  ready  to  be  put  in  ;  and  no- 
tice had  been  given  them  to  produce  it.     It  was  stated  not  to  have  any  stamp. 

For  the  plaintiff,  the  attorney,  who  prepared  the  deed,  was  called  to  give 
evidence  of  its  contents  froni  the  draft.  He  proved,  that  it  contained  a  true 
copy  of  the  instrument,  in  the  state  in  which  it  was  signed. 

faddy,  Serjt,  objected  to  the  admissibility  of  this  evidence.  They  are  not 
at  liberty  to  give  the  draf^  in  evidence,  but  must  put  in*  the  counterpart.  They 
have  given  us  notice  to  produce  it ;  and  we  are  willing  to  put  it  in.  The  deed 
is  not  perfect  without  the  counterpart ;  and  the  counterpart  is  the  next  best 
evidence,  when  one  part  is  lost.  It  is  so  in  the  case  of  a  lease.  Roe  dem. 
Urry  v.  Harvey,  4  Burr.  2484.t 

Best,  C.  J.  How  could  they  get  at  this  counterpart  for  the  purpose  of 
having  it  stamped? 

Taddy,  Serjt.  They  might  move  in  Court  for  the  other  party  to  attend 
with  it  at  the  Stamp-office. 

Best,  C.  J.  The  last  decision  in  the  Common  Pleas  is,  that  a  party  is  not 
compellable  to  produce  a  deed,  unless  he  holds  it  as  a  trustee. 

Paitiaon,  on  the  same  side,  cited  the  cases  of  Rex  v.  Castleton,  6  T.  R. 
23a,  and  Bippener  v.  Wright,  2  B.  &  A.  478. 
MA-i       *Vaughan,  Serjt.     Their  counterpart  gives  us  no  cause  of  action. 

^  We  declare  on  the  instrument  executed  by  them  ;  and  we  are  to  produce 
that  or  give  secondary  evidence  of  its  contents.  We  are  not  to  be  driven  to 
their  counterpart.  It  is  said,  that  the  counterpart  is  better  evidence  than  the 
draft;  but  it  is  not  stamped;  and  therefore  it  is  of  no  validity  at  all.  The 
cases  go  tliis  length  only,  where  there  is  only  one  instrument,  and  that  is  in  the 
hands  of  one  of  the  parties  to  it,  he  shall  be  compellable  to  produce  it,  because 
he  holds  it  as  a  trustee  for  both. 

Best,  C.  J.     I  shall  admit  the  draft  as  secondary  evidence. 

Verdict  for  the  plaintiff. 

Vaughan,  Seijt.,  Chitty,  and  Lee  for  the  plaintiff. 

Bosanquet  and  Taddy,  Serjts.,  and  Patfison,  for  the  defendants. 

[Attomies — Steel  ^  Nicol,  and  •/.  ^  H.  Lowe,] 


Ih  the  ensuing  Miehaelfnaa  Term,  Bosanquet,  Serjt.,  obtained  a  rule  nisi  for 
&  new  trial,  on  the  ground  that  the  draft  ought  not  to  have  been  admitted  as 

'Mn  that  case  (p.  2489)  Lord  Mannjleld  observed,  that  "  in  civil  cases  the  Court  will  force 

Sanies  to  produce  evidence  which  may  prove  against  themselves,  or  leave  their  refusal  to 
0  it  (after  proper  notice)  as  astrongpresumpiion  to  the  jury.  The  Court  will  do  it  in  many 
cases,  under  particular  circumstances,  by  rule  before  the  trial,  espi^cially  if  the  party  from 
whom  the  production  is  wanted  applies  tor  a  favor.  But  in  a  criminal  or  penal  cause,  the 
defendant  ia  never  forced  to  produce  any  evidence,  though  be  should  hold  it  in  his  hands 
hi  Couri.'* 
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evidence  under  the  circumstances.    He  cited,  in  addition  to  the  cases  mentioaed 
at  Nisi  Prius,  Rivers  v.  Rivera 9  2  Atk.  21. 

The  question  came  on  to  be  heard  in  the  course  of  the  same  Term;  and  the 
Court,  after  argument,  decided,  tliat  the  draft  was  properly  admitted  m  evidence, 
and  therefore 

Discharged  the  rule. 


♦COURT  OF  KING'S  BENCH,  c-ioo 

sittings  at  WESTMINSTER,  AFTER  MICHAELMAS  TERM,  1825. 

BEFORE  LORD  CHIEF  JUSllCE  ABBOTT. 


STUART  et  al.  v.  WHITAKER  et  a1..  Sheriff  of  Middlesex. 

If  the  attorney  for  en  execution  creditor,  on  being  informed  of  ■  claim  by  the  landlord  (or 
rent,  direct  the  sheriff's  officer  to  withdraw  the  execution,  and  he  did  so,  and  the  plait- 
tiff  sue  out  a  ca.  «a.  for  the  debt,  such  execution  creditor  cannot  bring  an  action  affaioit 
the  sheriflffor  falsely  returning  to  the/,  fa,  that  so  much  rent  was  due  ;  and  he  wul  not 
be  entitled  to  recover,  though  ne  show  that  the  supposed  landlord  had  not  a  right  to  tht 
rent  claimed  ;  and  that  the  attorney,  at  the  time  he  directed  the  officer  to  withdraw  tlM 
execution,  did  not  know  what  the  landlord's  title  was. 

Cask  against  the  late  sheriff  of  Middlesex  for  a  false  return  to  a  writ  oftes- 
tatum  fieri  facias^  sued  out  against  James  Phillips^  to  lery  the  sum  of  20/. 
10«.  at  the  suit  of  the  plaintiffs.  The  declaration  stated,  that  the  sheriff 
returned,  that  they  had  caused  to  be  seized  divers  goods  to  the  value  of  40/. 
and  no  more  ;  and  that,  after  the  seizure,  they  received  notice  from  the  land- 
lord of  the  premises  whereon  the  goods  were  seized,  that  the  sum  of  30/^ 
remained  due  to  him  for  arrears  of  rent,  which  rent  did  not  exceed  one 
year's  rent  of  the  premises,  and  notice  from  the  collector  of  taxes,  that  9/. 
13«.  Gflf.  was  due  for  king's  taxes;  and  "they  further  certified  and  retunied, 
that  the  said  rent  and  taxes,  so  claimed  as  aforesaid,  were,  at  the  time  of  stich 
seizure,  due  and  in  arrear,  and  that  the  said  plaintiffs  had  not  paid  the  rent  and 
taxes  due  as  aforesaid,  pursuant  to  the  statutes,'*  d^c;  whereas,  in  truth  and  in 
fact,  the  defendants  did  not  receive  notice  from  the  landlord  of  the  premises, 
whereon,  d^c,  that  the  sum  of  36/.  or  any  other  sum  remained  due  for  the  rent, 
^c;  and  whereas,  in  truth  and  in  fact,  the  said  rent  was  not,  nor  was  any  part 
thereof  due  at  the  time  of  the  seizure,  by  means  whereof  the  plaintifls  were 
greatly  injured,  &c.     Plea — The  general  issue. 

The  usual  formal  proofs  having  been  adduced  for  the  plaintiff,  it  was  shown 
by  a  lease,  dated  ^pril  21st,  1754,  *and  other  subsequent  conveyances,  r«.Ai 
that  the  residue  of  a  term  of  eighty-one  years  from  that  time,  in  tlie  '• 
house  occupied  by  Phillips^  had  belonered  to  a  Mrs.  Hooper  $  and  it  wa?  proved 
that  Mrs.  Hooper  died  on  the  6th  of  Mardu  1824  ;  and  by  the  probate  of  her 
will,  which  was  put  in,  it  appeared  that  she  left  Phillips  (the  person  agaiitft 
whom  the  execution  issued)  and  Miss  Afilliceni  Rosamond  Stone,  her  executor 
and  executrix;  and  by  her  will  Mrs.  Hooper  devised  this  house  to  Miss  Stone. 
The  execution  was  sent  unto  Phillips"  house,  on  the  29th  of  May,  1634. 
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Philfyif  on  being  called  as  a  witness  for  the  pkintiff,  proved,  that  he  had  rented 
the  house  of  Mrs.  Hooper  at  30/.  a-year,  and  that  afbsr  the  execution  came  in» 
Miss  Sione  put  in  a  distress  for  the  year's  rent ;  and  the  plaintiff^s  attorney, 
on  being  apprised  of  this,  directed  the  sheriff's  officer  to  withdraw  the  execu* 
tion ;  and  the  officer  accordingly  sent  away  his  man,  who  had  previously  kept 
possession :  and  it  was  further  proved,  that  the  plaintiffs  caused  him  {Phillipg) 
to  be  taken  on  a  cflptos  ad  aaiisfaeiendtim^  on  the  18th  or  19th  of  ■/ime,  1824, 
for  this  same  debt 

Giimey,  and  Bolt^  for  the  defendants. — In  this  case  the  plaintiff  must  be 
called ;  because,  when  a  sheriff  receives  notice  that  rent  is  due,  the  plaintiff 
eannot  call  on  him  to  sell,  till  he  (the  plaintiff)  has  satisfied  the  rent,  which,  iu 
this  ease,  was  clearly  due  to  somebody  ;  and,  by  the  terms  of  the  statute  of  8 
JlnfL  e.  14,  f.  1,  the  sheriff  is  not  to  pay  the  rent  claimed,  but  the  plaintiff  is 
to  cause  it  to  be  paid.  However,  that  question  can  hardly  be  raised  here,  aa 
the  plaintiffs'  attorney,  on  being  apprised  of  the  claim  of  rent,  himself  directs 
the  execution  to  be  withdrawn  on  that  ground  ;  and  afler  that  he  cannot  turn 
round  and  dispute  the  claim  to  rent. 

Scarlett,  contra.    PhiUips  was  never  a  tenant  to  Miss  Stone;  and,  this  pro- 
perty being  leasehold,  it  vested  in  the  executors;  and  even  if  this  house  was 
*1021  11}^^^  ^y  ^^'  ^Hooper^g  will  to  Miss  Stone,  the  ren*  d*ie  before  Mrs. 
^  Hooper  »  death  would  belong  to  the  executor  and  to  Miss  Stone, 

Abbott,  C.  J.  You  withdraw  the  execution,  and  sue  out  a  capiat ;  and  I 
think  that  the  act  of  the  plaintiffs  in  so  doing  is  an  assent  to  the  claim  of  the 
supposed  landlord. 

Scarlett.  I  am  in  a  condition  to  prove,  that,  when  the  execution  was  with- 
drawn, it  was  done  in  ignorance  of  the  real  circumstances. 

Abbott,  C.  J.  I  think  that  makes  no  difference.  I  think  that  the  fact  of 
the  plaintiffs'  having  withdrawn  the  execution,  precludes  them  from  saying  that 
this  is  a  false  return. 

Scarlett,  If  the  sheriff  had  returned,  that  the  plaintiffs  directed  him  to  with- 
draw, that  might  make  a  difference ;  but  here  the  sheriff  returns  certain  things 
as  specific  facts,  which  we  deny,  and  come  here  to  try :  we  can  prove,  that  the 
plaintiffs  were  ignorant  of  the  real  state  of  facts  till  afler  the  execution  was 
withdrawn. 

Evidence  was  given,  that  the  plaintiffs'  attorney  did  not  know  the  nature  of 
Miss  Stone* $  title  to  the  house,  till  af\er  they  had  withdrawn  the  execution. 

Abbott,  C.  J.  The  plaintiffs'  attorney  did  not  direct  the  officer  to  go  back 
^ain,  but  sued  out  a  capias,  I  am  of  opinion,  that  the  conduct  of  the  plain- 
tiffs is  such  as  to  warrant  the  sheriff  in  making  this  return,  and  that  the  plain- 
tifis  cannot  now  maintain  this  action. 

Nonsuit. 

Scarlett,  and  Comyn,  for  the  plaintiffs. 

Gtimey,  and  Holt,  for  the  defendants. 

[Attomies^/oAf),  and  Smith  fy  ^.] 

• 
By  the  ttat.  of  8  Ann,  e,  14,  «.  1,  it  ia  enacted,  that  "no  gooda  or  chattele  whataoever. 
Ifing  or  being  in  or  upon  any  meeauage,  lande  or  tenementa,  which  are  or  ahoU  be  leaaed 
*1031  ^^^  ^*^^  ^'  livea,  term  of  yeara,  at  will  or  oiherwiae,  aball  be  liable  to  be  taken  *by 
*  Tirtue  of  any  execution  on  any  pretence  whataoever,  unleaa  the  party  at  whoae  auit 
theaaid  execution  ia  aned  out,  aball  before  ibe  removal  of  auch  gooda  from  off  the  aaid  pre** 
inites.  by  virtue  of  auch  execution  or  extent,  pay  to  the  landlord  of  the  aaid  premiaea,  or 
big  bailiff  all  auch  eum  or  6ume  of  money  aa  are  or  ehall  be  due  for  rent  for  the  said  pre- 
initea.  at  the  time  of  the  taking  anch  gooda  or  chattela  by  virtue  of  auch  execution  ;  pro- 
vided the  aaid  arreara  of  rent  do  not  amount  to  more  than  one  year*a  rent ;  and  in  caaa 
the  aaid  arreara  aball  exceed  one  vear'a  rent,  then  the  aa.  1  pa.  *y,  at  whoae  auit  auch  exe* 
cation  ia  aued  out,  paying  the  aaid  landlord  or  hia  bailiff  one  yeBr*B  rent,  may  proceed  to 
eieoite  hia  judgment,  aa  be  mi^ht  have  done  before  the  making  of  thia  act ;  and  th« 
•keriffor  other  officer  ia  hereby  tmpowered  and  required  to  levy  and  pay  to  the  plaintiff; 
la  well  the  money  ao  paid  for  rent,  aa  the  execution  money." 
Vol.  X1I.--60  2  p  2 
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In  the  case  of  Hewdet  v.  Siwtpton,  2  Wils.  140,  it  was  held,  that  this  atatnte  applied  to 
ezeeations  sued  out  on  the  part  of  the  defendant,  as  well  aa  to  those  sued  out  on  the  part  of 
the  plaintiff,  and  the  executor  or  administrator  of  a  landlord  is  within  its  provisions  as  w«ll 
aa  the  landlord  himself.  Folysair  v.  IVindham^  1  Sir.  212.  But  a  eround  landlord  is  not 
entitled  to  his  rent  under  this  statute,  which  only  respects  immediate  landlords.  £ea> 
netl^t  case,  2  Str.  787.  And  if  there  be  an  execution  sued  out,  and  the  landlord  paid  a 
year's  rent,  and  soon  after  another  execution  come  in,  he  is  not  entitled  to  another  year's 
rent  out  of  it,  though  it  be  due ;  because  it  is  hiaown  laches,  if  he  let  more  than  one  ysar'i 
rent  run  in  arrears.    Dod  v.  Sasbjff  2  Str.  1024. 

The  landlord  ia  not  entitled  to  rent  not  due  at  the  time  of  tlie  taking  of  the  goods,  oor 
to  that  which  becomes  due  while  the  aherifT  remains  in  possession,  unless  the  sheriff 
remains  in  poasesaion  beyond  a  reasonable  time,  so  aa  to  injure  hia  righta ;  when  he  msf 
maintain  an  action  on  the  case.     Hofkiut  v.  Knight,  1  M.  &  S.  245. 

If  the  rent  is  not  paid  to  ihe  landlord  by  the  sherifT  he  must  quit,  and  if  he  does  not,  a 
special  action  on  the  case  lies  against  him,  after  notice  of  the  rent  due ;  or  the  landlord 
may  move  the  Court  that  proceeds  of  the  goods  may  be  given  up  to  him.  Henekett  v. 
Kimptont  2  Wila.  140.  But  he  cannot  maintain  an  action  for  money  had  and  received. 
Green  v.  Austin,  260.  And  in  Smith  v.  Russell,  3  Taunt.  398,  it  waa  held,  that  the  Isnd* 
lord  was  bound  to  give  notice  to  the  sheriif  that  the  rent  waa  due.  If  the  landlord  accepts 
an  undertaking  from  the  aheriflf'a  officer  to  pay  the  rent,  and  suffer  him  to  remove  tbs 
goods,  the  landlord  cannot  maintain  an  action  on  the  statute,  though  the  undertaking  be 
not  valid,  from  not  expressing  the  consideration.  Sothery  v.  Wood  and  Another,  3  Camp. 
24.    And  each  an  undertaking  is  not  within  thc'Stat.  of  frauds.    3  Esp.  66. 


•DOLMAN  V.  ORCHARD,  TRISTON.and  BINNS,  Gents.,  three,  &c.[nOi 

An  indorsee  of  a  bill  of  exchange  cannot  recover  against  acceptors  of  a  bill  accepted  by 
one  who  waa  formerly  a  partner,  if  such  person  hsd  ceased  to  be  a  partner  at  the  time 
of  the  accepting  of  tne  bill,  even  though  the  bill  was  accepted  for  a  partnership  debt, 
unless  the  person  still  held  himself  out  to  the  world  aa  a  partner,  aa  if  he  allowed  his 
name  to  remain  on  the  door  of  the  house  of  business,  or  the  like. 

If  one  of  the  partners  gave  notice  to  a  witness  that  they  had  ceased  to  be  partners,  that 
might  be  evidence  for  the  defendants,  but  a  converaation  between  the  witness  and  one 
of  the  defendants,  in  which  he  so  atated,  ia  clearly  not  so. 

Assumpsit  by  the  plaintifT  as  indorsee  of  a  bill  of  exchange,  a^inst  the  de- 
fendants, as  acceptors.  The  bill  was  dated  February  23d,  1825,  and  drawn 
by  Mr.  Thomas  Youngs  at  one  month  after  date,  and  addressed  to  .Messrs. 
Orchard^  TrUton  fy  Co.  It  was  accepted  ^^James  Orchard^  The  defend- 
ant Orchard,  had  let  judgment  go  by  default  The  real  question  was,  whether 
the  defendant  Biniu  was  liable,  on  this  acceptance.  For  the  plaintiff*,  it  ap- 
peared, that  all  the  three  defendants  had  been  partners,  carrying  on  the  business 
of  attornies,  and  that  the  names  of  all  three  were  upon  the  office-door,  so  late 
as  January,  1825 ;  and  the  person  who  presented  the  bill  for  acceptance  be- 
lieved the  names  remained  at  that  time. 

The  plaintiff's  counsel  offered  evidence  of  the  bill  being  accepted  for  goods 
sold  to  all  the  three  jointly. 

Abbott,  C.  J.  That  is  not  evidence  in  an  action  by  an  indorsee;  because, 
to  support  this  action,  the  defendants  must  have  been  partners  at  the  time  of 
the  acceptance. 

Evidence  was  then  given,  that  they  had  sent  in  a  joint  bill  to  a  client,  in 
which  was  included  a  charge  of  5s.,  and  of  13«.  4d.  for  business  done  aAer 
the  time  of  the  acceptance. 

Scarlett,  for  the  defendants,  wished  to  ask  one  of  the  plaintiff's  witnesses, 
whether  he  had  not  been  told  by  the  defendant  Binna,  at  a  time  long  antece- 
dent to  this  acceptance,  that  he  had  ceased  to  be  a  partner. 

Abbott,  C.  J.     What  he  said  cannot  be  evidence  for  himself. 

Scarlett,     I  submit,  that  what  each  partner  said  is  evidence  in  this  way.  If 
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^1051  ^^  ^^^  ^^  witnesses  that  they  were  *not  partners,  that  would  be  proof 
■'  that  they  did  not  hold  themselves  out  to  the  world  as  partners. 

Abbott,  C.  J.  If  they  gave  notice  to  the  witnesses  that  they  were  not  part- 
ners, that  might  be  evidence ;  but  the  conversation  of  one  of  them,  in  which 
he  stated  that,  is  certainly  not  so. 

The  defence  was,  that  Mr.  Binna  had  ceased  to  be  a  partner  several  months 
before  the  acceptance ;  and  some  evidence  was  given  to  show  that  his  name 
nras  not  on  the  office-door  at  that  time. 

Abbott,  C.  J.  The  question  in  this  case  is,  whether  Mr.  Binnn  was  ^ 
partner  at  the  time  of  the  accepting  of  this  bill ;  or  whether,  having  been  pre- 
viously a  partner,  he  had,  by  his  acts,  given  the  world  reason  to  beUeve  that  he 
was  still  a  partner.  At  an  antecedent  period  he  was  admitted  to  be  so  ;  but 
though  this  bill  was  accepted  for  a  partnership  debt,  yet  he  will  not  be  liable 
on  this  acceptance,  unless  he  was  a  partner  at  the  time  of  the  acceptance  being 
given,  or  unless  he  so  conducted  himself  as  to  induce  the  world  to  believe  that 
be  was  still  in  partnership  with  the  other  defendants.  A  bill  of  fees,  contain- 
ing two  charges  as  late  as  the  mont)\  of  March,  has  been  put  in,  for  the  pui^ 
pose  of  showing  him  to  be  a  partner  down  to  that  time ;  but  as  they  are  of  two 
very  small  sums  for  business  done  in  causes  commenced  at  a  period  of  time 
when  he  was  a  partner,  very  little  reliance  can  be  placed  on  them,  especially 
as  the  bulk  of  the  bill  is  for  business  of  a  much  earlier  date.  To  show  that 
he  held  himself  out  to  the  worid  as  a  partner,  evidence  has  been  adduced  to 
show  that  his  name  was  continued  painted  on  tlie  office-door  as  late  as  January 
or  February.  If  the  name  was  continued  over  the  door,  that  was  certainly 
inducing  persons  to  believe  that  he  continued  a  partner ;  and  therefore  tlie 
questions  of  fact  in  this  case  are  two  ;  First,  Had  Mr.  Binna  actually  ceased 
*1061  ^  ^  ^  partner  at  the  time  of  the  accepting  of  this  bill  ?  *And  Second, 
-■  if  he  had,  whether  he  held  himself  out  as  a  partner,  by  suffering  his 
name  to  remain  on  the  office-door  ?  If  either  of  these  questions  be  found  in 
the  affirmative,  the  plaintiff  is  entided  to  recover. 

Verdict  for  the  defendant  Binna,  and  against  the  other  defend- 
ants for  the  amount  of  the  bill  and  interest. 

Comyn,  for  the  plaintiffs. 

Scarlett,  for  the  defendant. 


[Attomies — /.  Searle,  and  Binna."] 

8ee  the  case  of  New$ome  v.  Coles,  2  Camp.  617  &  620,  (n.)  Wrigkison  v.  Fullan,  1  Stark. 
175,  and  the  cases  there  cited.    And  Lloyd  v.  Athby,  po$t. 


CHADWICK  V.  RUNNING. 

ban  action  for  an  apothecary's  bill,  it  ia  neceaaary,  since  the  atat.  6  Geo.  4,  c.  1,  c.  3,  to 
prove  that  the  seal  affixed  to  a  certificate  to  practiae  aa  an  apothecary  ia  the  common 
aeal  of  ihe  Apothecaries*  Company. 

An  apothecary  la  entitled  to  recover  for  buaineaadone  in  London,  if  he  had  a  general  cer- 
tificate from  the  Apothoeariee*  Company  of  hia  fitoeaa  to  practiae,  although  he  paid  but 
6i.  6«.  on  hia  obtaining  it. 

Assumpsit  for  an  apothecary's  bill.     Plea — General  issue. 
It  was  proved  that  the  business  was  done,  and  that  the  charges  were  reason- 
able. 
Buaad.^^l  am  afraid  your  Lordship  will  hold,  that  since  the  passing  of  the 
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tct,  6  Geo.  4,  c.  133,  the  plaintiff  must  give  evidence  that  the  seal  attached  to 
his  certificate  is  the  common  seal  of  the  ^paikeearies^  Company. 

Abbott,  C.  J.    I  think  you  must  prove  it  to  be  the  common  seaLt 

*The  beadle  of  the  Company  proved  that  it  was  their  common  seal,  r^^^ 
and  that  6/.  6«.  had  been  paid  for  the  certificate,  and  the  certificate  was  '- 
read:  it  was  dated  October  14,  1819,  and  was  a  general  certificate  of  the 
fitness  of  the  plaintiff  to  practise  as  an  apothecary,  without  containing  any 
restriction  as  to  place ;  but  on  it  was  indorsed  a  receipt  for  4/.  4«.,  paid  to  the 
company,  for  a  permission  for  the  plaintiff  to  practise  in  Londony  but  this  was 
paid  in  the  month  of  June  last,  which  was  since  the  action  was  brought.  The 
business  appeared  to  have  been  all  done  in  London. 

Scarlett^  for  the  defendant,  contended,  that  under  these  circumstances  the 
plaintiff  was  not  entided  to  recover;  for,  by  the  10th  section  of  the  stat.  55  G, 
3«  c.  194,  it  is  enacted,  that  ten  pounds  ten  shillings  shall  be  paid  for  the  ce^ 
tificate,  by  every  person  intending  to  practise  in  London^  or  within  ten  miles, 
and  six  pounds  six  shillings  by  every  one  intending  to  practise  in  any  other 
place  but  London.  Now,  for  the  certificate  taken  out  by  the  plaintiff  he  had 
paid  6/»  6«.,  which  allowed  him  only  to  practise  in  the  country.  It  was  cep 
tainly  proved  that  since  the  action  he  had  paid  the  other  4/.  4«.,  which  he 
might  do  under  the  latter  part  of  the  19th  section  of  the  act,  to  allow  him  to 
practise  in  London^  but  that  was  done  too  late  to  entitle  him  to  recover. 

Abbott,  G.  J.  The  prohibition  in  the  19tli  section  against  apothecaries, 
who  have  obtained  their  certificates,  ^practising  in  London,  is  as  to  any  r^.^g 
person  who  has  **  obtained  a  certificate  to  practise  as  an  apothecary  in  *■ 
any  other  part  of  England  or  Wales,  except  the  city  of  lA^ndon,*  and  within 
ten  miles.  Now  that  appears  to  contemplate  certificates  for  the  country  only; 
but  this  certificate  is  perfectly  general,  it  certifies  the  plaintiff's  fitness  to  prac- 
tbe  without  any  regard  to  place.  It  is  certainly  shown  that  he  paid  but  six 
guineas  for  it;  but  the  words  of  the  act  are,  **No  person  having  obtained  a 
certificate  to  practise  in  any  other  part  of  England  or  ffales,  except  London, 
Slc,  shall  be  entiUed  to  practise**  in  town.  Now  the  plaintiff  had  not  a 
certificate  in  that  limited  way,  but  a  general  certificate,  that  he  is  entided  ta 
practise  everywhere ;  and  I  think,  therefore,  that  he  is  entided  to  recover.| 

Verdict  for  the  plaintiff — Damages,  1/.  13i. 

t  The  Stat,  of  6  Geo,  4,  chap.  133,  t.  7,  after  reciting  '  that  the  aathenticating  the  eerti* 
ficatee  of  qualification  of  sucn  persons  as  have  been  or  shall  be  examined  by  the  Coartof 
examiners,  in  pursuance  of  the  aforesaid  act,  has  been  attended  with  considerable  expeoae. 
and  might  often  be  difficult  of  proof,  if  such  certificates  were  required  to  be  autheniicaied 
in  diflfcrent  parts  o( England  %t  the  same  time  in  different  actions'  enacts,  "  That  from  aod 
after  the  passing  of  this  act,  the  common  seal  of  the  said  society  of  the  art  and  mystery  of 
apothecaries  of  the  city  of  London,  shall  be  deemed  to  be  and  shall  be  received  in  every 
Court  of  law  or  equity  in  any  part  of  Englznd  or  WaUn,  as  auflicient  proof  of  the  auiheti' 
ticity  of  the  certificate  to  which  such  seal  shall  be  affixed,  and  that  the  person  therein 
named  is  duly  qualified  to  practise  as  an  apothecary  in  an?  part  of  England  or  Wales." 

t  By  the  stat.  55  Geo.  3.  e.  194.  s.  19,  it  is  enacted,  "That  the  sum  of  ten  pounds  ten 
shillings  shall  be  paid  to  the  said  master,  wardens,  and  society  of  apothecaries,  for  every 
such  certificate  as  aforesaid,  on  obtaining  the  same,  by  every  person  intending  to  practise 
as  an  apothecary  within  the  city  of  London^  rhe  liberties  or  suburbs  thereof,  or  wiihinten 
miles  of  the  same  city  ;  and  the  sum  of  six  pounds  six  shillings  by  every  person  inrendini? 
to  practise  as  an  apothecary  in  any  other  part  of  England  or  Wales;  (except  the  said  city 
of  London,  the  liberties  or  suburbs  thereof,  or  within  ten  miles  of  the  said  city;)  and  oo 
person  having  obtained  a  certificate  to  practise  as  an  apothecary  in  any  other  part  of  £«f* 
land  or  Waleg.  (except  the  said  city  nf  London,  the  liberties  or  suburbs  thereof,  or  within 
ten  miles  of  the  said  city  as  aforesaid.)  shall  be  entitled  to  practise  within  the  said  city  of 
Ziondon,  the  liberties  or  suburbs  thereof,  or  within  ten  miles  of  the  said  city,  unless  aad 
until  he  ahatl  have  paid  to  the  said  master,  wardens,  and  society,  the  further  sum  of  four 
pounds  four  shillings,  in  addition  lo  the  said  sum  of  six  pounds  six  shillings  so  paid  bybim 
as  aforesaid,  snd  shall  have  had  endorsed  on  his  said  certificate,  a  receipt  from  the  aaid 
master,  wardens,  and  society,  for  such  additional  sum  of  four  pounds  four  shillintrs;  and 
the  sum  of  two  pounds  two  shillings  by  every  assistant ;  and  the  several  sums  of  money 
arising  from  the  granting  of  sucli  ceriificatea  shall  be  applied  in  manner  hereinaftsr 
4inotMl.*' 
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*Hii  Lordsbip  gave  Scorktt  leuve  to  move  to  enter  a  noaniit  on  this  lattei 
p<ttn|»  if  the  Court  above  should  entertain  a  different  opinion. 
JhmeH,  and  Ayan«  for  the  plaintiff, 
Scarlett,  for  the  defendant. 

fAttomiefl— JFKtu^eff,  and  Cathn.} 


DIXON  V.  DEVERroGE. 

A$9uwptit  for  goods  sold.  If  a  defendant  say  that  he  owes  the  debt,  and  that  the  plaintiff 
has  applied  to  him  to  pay  him,  and  that  he  will  do  so  aa  aoon  aa  he  can,  but  does  not 
QMBtion  any  ram.  On  evidenoe  of  tlua  the  plaintiff  ia  entitled  to  a  verdict,  with  nomi« 
Dal  damages. 

• 

AssuHFnr  for  goods  sold.  Plea^*Greneral  issue.  The  cause  was  unde» 
fended. 

A  witness  was  called,  who  proved  that  he  had  had  a  conversation  with  the 
defendant,  in  which  the  defendant  stated  that  the  plaintiff  had  sent  him  a  letter 
tBJdng  for  payment,  and  as  he  justly  owed  it,  he  would  pay  as  soon  as  he 
could.  No  notice  had  been  given  to  the  defendant  to  produce  the  letter,  and 
DO  evidence  of  the  amount  due  could  be  given, 

Abbott,  C.  J.  As  no  evidence  is  given  of  the  amount  of  the  debt,  itie  jury 
cannot  know  how  much  to  find  a  verdict  for ;  but  as  the  defendant,  by  this 
conversation,  admits  something  to  be  due,  the  plaintiff  ib  entitled  to  nominal 
damages. 

Verdict  for  the  plaintiff^Damages,  It. 

Keliy^  for  the  plaintiff. 

[Attomies — Fardmt  and  Norton*] 


•110]  •TOWSON  V.  GREEN,  DAVIES,  and  MIERS. 

Tosapport  a  plea  that  the  trustees  under  a  private  act  of  Parliament  did  not  **  allow  or 
permH"  the  defendant  to  have  the  exclusive  privilege  of  coI1ectin|[  dust  and  ashes  in  a 
certain  place,  it  is  necessary  to  prove  some  positive  act  of  obstruction  on  their  part ;  and 
it  is  not  enough  to  prove  that  a  third  party  took  it  away,  having  a  right  to  it. 

And  it  seems  that  this  fact  is  no  answer  to  an  action  on  a  written  contract  to  pay  a  certain 
sum  for  the  dust  of  a  parish,  but  the  party  must  seek  relief  in  Equity. 

DsBT  on  bond  for  the  performance  of  a  contract,  dated  July  18, 1823,  made 
between  the  defendant  Miers  (the  other  defendants  being  his  sureties)  and  the 
trnstees  for  cleansing  and  lighting  the  parish  of  St.  George,  in  the  county  of 
MiddUiex,  (acting  under  a  private  act  of  Parliament,  of  the  Ifi  Geo.  3,)  by 
which  the  aefendant  Miers,  *Mn  consideration  o^  being  allowed  the  exclusive 
privilege  of  collecting  the  dust,  cinders,  &c.,  of  the  said  parish,  within  such 
parts  (rf  the  said  parish  as  were  not  within  the  liberty  of  the  Tower  ofLondorif** 
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afrreed  to  pay  450/.  a-year  for  the  same.  The  declaration  proceeded  to  vm 
the  execution  of  the  contract*  and  that  the  trustees  did  **  allow  and  permit  to  tbe 
defendant  the  exclusive  privilege,  &c.,"  and  stated,  that,  in  breach  of  the  con- 
tract, he  had  refused  to  pay  112/.  10«.,  part  of  the  450/. 

Pleas — ist.  Greneral  issue:  2d.  That  the  trustees  </t(/ no/ a/Zoto  or /)emit( 
Miers  the  exclusive  privilege  of  collecting,  ^.,  the  dust,  cinders,  d&c.,  of  the 
said  parish,  except  as  in  the  agreement  excepted. 

The  plaintiflT  was  clerk  to  the  trustees,  who  acted  under  a  private  act  of 
Parliament,  of  the  46  Geo.  3,  c.  T7 ;  by  the  0th  section  of  which  they  an 
empowered  to  sue  and  be  sued  by  their  clerk.  The  contract  and  bond  wen 
put  in,  and  were  in  the  terms  stated  in  the  declaration. 

The  defendant's  counsel  opened  that  a  part  of  the  Commercial  Road,  to  the 
extent  of  one  hundred  and  thirty-eight,  houses,  was  situate  within  that  part  of 
the  parish  of  St.  George,  which  was  not  within  the  liberty  of  the  Tower,  and 
that  by  a  private  act  of  Parliament  of  the  42  Geo.  3,  c.  101,  5.  104,  for  lighting 
and  cleansing  the  Commercial  Road,  it  was  enacted,  that  the  trustees  of  that 
road  might  contract  for  the  cleansing  it,  and  all  places  within  one  hundred  feet 
of  it ;  and  that  the  person  so  contracting  should  have  the  dust,  ashes,  &c.,  from 
all  houses,  &c.,  within  those  limits ;  and  the  private  *act  of  5  Geo.  4,  r,.. , 
c.  144,  confirmed  that  enactment  as  to  the  Commercial  Road ;  and  in  ^  ' 
fact  the  defendant  Miers  could  not  obtain  the  dust;  ashes,  inc.,  from  that  put 
of  the  Commercial  Road,  these  being  held  by  the  person  contracting  with  the 
Commercial  Road  trustees.  They  therefore  argued  that  this  was  exacdy  like 
the  case  of  a  landlord,  who,  if  he  lets  to  a  tenant,  and  it  appear  that  the  tenant 
18  evicted  from  any  part  of  the  premises,  the  landlord  cannot  recover  the  rent 

Abbott,  C.  J.  You  do  not  state  that  in  your  plea;  you  do  not  plead  that 
you  were  evicted ;  but  you  plead  that  the  trustees  did  not  **  permit  and  suffer" 
you  to  have  the  dust;  now  that  implies  some  positive  act  of  obstruction  on 
their  part.  I  doubt  whether  on  these  facts  the  defendant  could  have  framed 
any  defence  upon  this  record,  that  would  be  an  answer  to  this  action;  but  that 
he  may  not  have  to  go  into  equity  for  relief,  I  should  recommend  a  reference. 

Verdict  for  the  plaintiff. — Damages  110/.,  subject  to  a  reference 
as  to  the  amount  to  be  deducted  for  the  Commercial  Road. 

Gumey,  and  Richards,  for  the  plaintiff. 

Scarlett,  and  tioU,  for  the  defendants. 

[Attomies— 7\)ion<on,  and  May,  Senr.] 


•ADJOURNED  SITTINGS    IN  LONDON,  AFTER  MICHAEL-  «,„ 

MAS  TERM,  1825.  ^ 


POPE,  Assignee  of  DIXON,  v.  MONK. 


to  a  bankrupt's  estate,  on  being  applied  to  bv  a  person  whom  he  knows  to  bs 
:ior  of  debts  for  the  assignee,  says,  **  1  will  call  and  pay  the  money,"  such  pro> 


If  a  debtor 

mise  is  an  admission  of  the  right  of  the  assignee,  and  renders  it  unnecessary  in  an  actiofi 
for  the  money,  to  give  the  usual  proofs  in  support  of  tbe  commission. 

AssuMPSTT  for  goods  sold  by  the  bankrupt  to  the  defendant. 

The  collector  appointed  by  the  assignee  to  get  in  the  debts  due  to  the  bank- 
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nipt'fl  estate,  proved  that  he  made  a  demand  on  the  defendant  for  8/.  17«.  3<f.; 
and  it  appeared  from  the  evidence  that  the  defendant  knew  that  he  came  from 
the  assignee.  The  defendant,  in  answer  to  the  application,  said,  **  I  will  call 
and  pay  the  money." 

neisiger^  for  the  defendant.  Does  your  Lordship  think  that  this  dispenses 
with  proof  of  the  petitioning  creditor's  debt,  and  the  other  steps  necessary  to 
support  the  commission  ? 

Abbott,  C.  J.  No  doubt  it  does.  He  is  called  on  to  pay  to  the  assignee, 
and  his  answer  is,  that  he  will. 

Verdict  for  the  plaintiff.'^-Damages,  8/.  lit,  dd, 

Gumey,  and  F.  Poiiock^  for  the  plaintiff. 

Thatigtr^  for  the  defendant. 

[Attomies^/'ope  ^  B.^  and  PlaiitJ] 


•113]  »MONTRIOU,  Gent.,  v.  JEFFERYS. 

• 

An  attorney  is  not  to  lose  the  amount  of  his  bill,  on  account  of  an  error  in  the  execution 
of  his  duly,  being  such  an  error  as  a  cautious  man  might  fall  into;  but  if  the  charges 
contained  in  his  bill  are  brought  upon  his  client  by  his  inadvertence,  he  cannot  recover 
tbem  in  an  action. 

Assumpsit  on  an  attorney's  bill.     Plea-— The  general  issue. 

The  plaintiff,  Mr.  Montriou,  happening  to  be  in  Suffolk  in  the  month  of 
November^  1821,  was  applied  to  on  a  Saturday  by  the  defendant,  and  several 
other  farmers,  to  attend  for  them  before  two  pnagistrates  on  the  following  A/on- 
day,  they  having  been  summoned  for  non-payment  of  tithes.  They  said  they 
refied  on  a  modus.  He  told  them  it  was  impossible  to  find  out  evidence  before 
the  Monday t  and  as  he  was  obliged  to  go  to  London,  it  was  arranged  that  he 
should  instruct  a  Mr.  King,  an  attorney  of  the  neighborhood,  who  was  also 
clerk  to  the  magistrates,  to  act  as  his  agent,  and  attend  for  them,  and  request 
that  the  case  might  be  put  off  for  two  or  tliree  days.  The  parties  were  also 
told,  that  it  would  not  be  necessary  for  them  all  personally  to  attend.  Accord- 
ingly, on  the  Monday,  the  magistrates  were  requested  to  put  off  the  hearing, 
vhifh  they  would  have  done  if  the  lessee  of  the  tithes  had  consented;  but  he 
would  not  do  so,  unless  some  expenses  were  paid ;  which  proposition  such  of 
the  parties  as  were  present  refused  to  accede  to.  The  case  went  on,  and  no 
defence  being  made,  the  tithes  were  ordered  to  be  paid.  Mr.  Montriou  returned 
into  the  country  in  the  following  week,  and  applied  to  the  magistrates,  who 
expressed  a  willingness,  if  they  could,  to  alter  their  decision ;  but  the  lessee  of 
the  tithe  in  whose  favor  the  order  had  been  made,  refused  to  give  his  consent 
that  the  case  should  be  opened  again,  and  the  matter  remained  as  it  was.  Mr. 
Montriou  then  advised  &e  parties  to  appeal  to  the  sessions— they  all  did  so. 
When  the  appeals  came  on  to  be  heard,  the  magi^rates  at  the  sessions  said, 
that  as  the  order  had  been  obtained  without  the  defendants  going  into  their  case 
as  they  ought  to  have  done,  or  showing  to  the  two  justices  at  the  time  that  the 
question  was  of  such  a  nature  that  they  could  not  entertain  it,  they  would  not 
*1141  ^^^  ^^  lessee  *of  the  tithes  then  to  be  taken  by  surprise  by  the  pro- 
■I  duction  of  a  new  case.  They,  however,  stated  the  circumstances  for 
the  opinion  of  the  Court  of  King's  Bench,  and  that  Court  confirmed  their 
decision. 

It  appeared  that  at  the  hearing  on  the  Monday,  the  two  justices  were  informed 


480  MoNTRiou  «.  Jefferts.   M.T.  1825.        [114 

that  the  defence  set  up  was  a  tnodui^  and  that  the  parties  were  not  prepared  to 
give  any  specific  evidence  of  it :  bat  Mr.  King,  who  was  examined  as  a  wit- 
ness, admitted  on  his  cross-examination,  that  he  did  not  previously  prepare  any 
bond  or  any  formal  notice  of  the  nature  of  the  defence,  although  it  was  in  cti- 
dence,  that  the  statute  7  &  8  9Vm.  8,  e.  8,  which  requires  such  steps  to  be 
taken,  had  been  perused  by  Mr.  A/,  and  himself.  But,  a  bond  and  notice  were 
afVerwards  prepared.! 

It  appeared,  however,  that  Mr.  MonifioH  had,  in  his  bill  for  the  r«|ie 
appeals,  charged  much  less  than  the  ordinary  chaiges,  in  ail  the  cases  '> 
except  that  of  the  defendant,  which  was  to  have  been  heard  the  first ;  and  that 
he  had  offered,  under  the  circumstances^  to  make  some  deduction  from  his 
whole  account  against  all  the  parties. 

MatrytU,  for  the  defendant,  contended,  that  the  plaintiflf  was  not  entitled  to 
recover,  inasmuch  as  the  defendant  had  been  obliged  to  pay,  in  consequence 
of  Mr.  Montriou  or  his  agent  not  having  prepared  the  proper  bond  or  notice 
under  the  statute,  which  they  ought  to  have  done,  as  they  knew  that  the  ob- 
jection to  the  claim  was  made  on  the  ground  of  a  niodus.  He  abo  argued, 
that  a  person  employed  in  the  legal  as  welt  as  the  medical  profession,  is  bound 
to  bring  a  reasonable  degree  of  skill  and  care  into  the  cases  that  he  has  to 
manage,  which  this  plaintiff  he  contended  had  not  done.  The  plaintiff  should 
not  have  handed  the  parties  over  to  another  attorney,  and  especially  to  one  who 
was  the  clerk  to  the  magistrates. 

Abbott,  G.  J.,  in  his  summing  up,  observed — ^According  to  the  evidence  in 
this  case,  it  appears  that  Mr.  King  informed  the  magistrates  that  the  defence 
was  a  modus,  and  that  he  was  not  prepared  at  that  time  to  establish  it.  The 
magistrates  would  have  adjourned  the  case,  if  the  claimant  would  have  con- 
sented ;  but  he  would  not  without  the  payment  of  a  sum  of  money  by  the 
defendants,  which  such  of  them  as  were  present  did  not  think  it  right  to  pay. 
An  appeal  was  then  recommended  by  Mr.  Afontrinu,  but  the  sessions  thought 
that  they  ought  not  to  enter  into  it,  under  the  circumstances.  And  1  think  no* 
body  can  doubt  the  propriety  of  their  opinion ;  for  an  appeal  is  against  the 
decision  of  a  Court  pronounced  after  a  hearing,  and  a  party  is  not  to  decline 
giving  evidence  in  the  first  instance,  and  afterwards,  on  an  appeal,  produce  his 
whole  case.  The  question  upon  which  the  verdict  will  turn  is,  whether  the 
^expenses  were  incurred  by  the  inadvertence  of  the  plaintiflf;  for  if  he  r«iitf 
did  not  in  the  first  instance  give  proper  advice,  or  did  not  afterwards  ^ 
conduct  the  business  properly,  he  is  not  entitled  to  recover.  King  says,  that 
he  and  MofUriou  looked  into  the  act  of  parliament,  and  were  aware  that  under 
its  provisions  they  were  to  inform  the  justices,  and  give  security  if  they  relied 
on  a  modus.  And  if  they  had  done  so,  the  jurisdiction  of  the  justices  would 
have  been  at  an  end,  for  it  never  could  be  intended  by  the  legislature  that 
magistrates  shonld  decide  such  a  question,  unless  both  parties  should  think  fit 
It  does  not  appear  that  any  advice  was  given  as  to  the  notice  and  security. 

t  By  the  stat.  7  d&  8  fF.  3,  e.  6«  «.  8«  it  is  enacted.  '*  that  where  any  person  or  peraoof 
complained  of  for  Bubtracting  or  withholding  any  small  tiibes.  dec,  shall,  before  the  jus* 
tices  of  the  peace  to  whom  such  complaint  is  made,  insist  upon  an;^  prescription,  compo- 
sition, or  tnodua  decimandi,  agreement,  or  title,  whereby  he  or  she  is  or  ought  to  be  freed 
from  payment  of  the  said  tithes  or  other  dues  in  question,  and  deliver  the  same  in  writing 
to  the  said  justices  of  the  peace,  subscribed  by  him  or  her.  and  shall  then  give  to  theparif 
complaining  reasonable  and  suflicient  security,  to  the  satisfaction  of  the  said  justices,  to 
pay  all  such  costs  and  damages  as.  upon  a  trial  at  law  to  be  had  for  that  purpose  in  anv  of 
bis  Majesty's  Courts,  having  cognixance  of  that  matter,  shall  be  given  against  him,  nefi 
or  them,  in  case  the  said  prescription,  composition,  or  modut  decimandi  shall  not,  upoa 
the  said  trial,  be  allowed ;  that  in  that  case  the  said  justices  of  the  peace  shall  forbeir  to 
give  any  judgment  in  the  matter,  and  that  then  and  in  such  case  the  person  or  person^M 
complaining,  shall  and  may  be  at  liberty  to  prosecute  soch  person  or  persons  for  their  »ai<l 
subtraction,  in  any  other  court  or  courts  whatsoever;  where  he,  she,  or  they  might  havo 
sued  before  the  making  of  this  act,  any  thins  in  this  act  to  the  contrary  notwithstanding.! 
The  Stat.  53  Geo.  3,  e.  127,  which  enlarges  the  jurisdiction  of  justices,  giving  them  cogoi* 
sance  of  claima  to  tithes  not  exceeding  ten  pounds  in  value,  does  not  aSect  this  point. 
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King  before  the  jastices  said,  that  the  defendants*  objection  was  a  modus,  and 
that  he  was  not  prepared  to  go  into  it,  or  to  give  in  a  specific  account  of  it.  It 
is  not  on  this  evidence  made  out  to  my  mind  with  any  degree  of  satisfaction, 
that  the  parties  intended  to  give  security,  and  withdraw  the  case  from  the  con- 
sideration of  the  magistrates.  In  one  of  the  items  in  the  bill  it  is  said, ''  we 
advised  you  to  renst  the  demand  on  the  ground  of  a  good  modui.^*  It  is  not 
said  to  withdraw  the  case  from  the  magistrates.  In  the  bill  also,  the  items  for 
the  bond  and  notice  are  before  the  5th  November,  and  the  witness  says  that 
they  were  not  prepared  till  after.  The  real  question  upon  this  evidence  is, 
whether  you  think  that  the  expense  was  brought  on  the  parties  by  the  inad- 
Tertence  of  the  plaintiff?  No  attorney  is  bound  to  know  all  the  law ;  God 
forbid  that  it  should  be  imagined  that  an  attorney,  or  a  counsel,  or  even  a 
judge  is  bound  to  know  all  the  law ;  or  that  an  attorney  is  to  lose  his  feir  re- 
compense on  account  of  an  error,  being  such  an  error  as  a  cautious  man  might 
fall  into :  but  if  you  think,  in  this  case,  that  the  plaintiff  has  brought  all  the 
expense  on  the  parties  by  his  omitting  to  give  proper  information  either  to 
them  or  the  justices,  you  will,  under  that  impression,  find  vour  verdict  for  the 
defendant. 
Searleit,  for  the  plainttfi^  then  elected  to  be 

Nonsnited. 
*Searleti,  and  Siorka,  for  the  plaintiff. 
Marryat,  for  the  defendant. 

[Attomiee— •liP'.  MoniruM,  and  SievuM.I 
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In  the  ease  of  TemfiUr,  one,  &c.,  y.  M^Laddan^  2  N.  R.  136,  it  was  laid  down  aa  clear 
liw,  that  negligence  cannot  be  set  tin  as  a  defence  to  an  action  for  an  attorney's  bill,  bot 
the  party  must  bring  an  action  for  the  negligence.  However,  Mansfield*  C.  J.,  said,  **  I 
do  not  go  the  length  of  aayincf,  that  in  no  case  of  this  kind  can  negligence  in  the  party 
aaing  be  osed  as  a  defence  to  the  action,  though  I  think  it  can  only  be  used  where  the  neg- 
iigence  has  been  such,  that  the  party  for  whom  the  wotk  was  done,  has  thereby  lost  all 
pouibility  of  benefit  from  it.*' 

In  the  case  of  Fartuw^rth  v.  Garrard,  1  Camp.  38,  which  was  an  action  on  a  quantum 
ttermil  by  a  boilder ;  Lord  Ellenborough  said,  **  the  plaintifFis  to  recover  what  he  deserves. 
If  the  defendant  baa  derived  no  benefit  from  his  services,  he  deserves  nothing,  and  there 
must  be  a  verdict  against  him.  The  late  Mr.  Justice  Buller  thought,  and  I,  in  deference 
to  so  great  an  authority,  have  at  times  ruled  the  same  way  ;  that  in  cases  of  this  kind,  a 
cross  action  for  neglisence  was  necessary :  but  that  if  the  work  be  done,  the  plaintiff 
Bast  recover  for  it.  I  have  since  had  a  conference  with  the  judges  on  the  subject,  and  I 
BOW  consider  ibis  as  the  correct  rule:  That  if  there  has  been  no  beneficial  service,  there 
simU  be  no  pav  ;  but  if  aome  benefit  has  been  derived,  though  not  to  the  extent  expected, 
this  shafl  go  the  amount  of  the  plaintiff's  demand,  leaving  the  defenf^ant  to  his  action  for 
aegUgence.  The  claim  shall  be  co-extensive  with  the  benefit.'*  And  in  the  case  oi 
Denew  v.  Daverellt  Esq.,  3  Camp.  452,  which  was  an  action  on  a  quantum  meruit  by  an 
auctioneer.  Lord  Ellenborough  said,  that  *'  where  there  is  ^tpecial  contract  for  a  stipu 
lated  sum  to  be  paid  for  the  busineas  done  by  th«f  plaintiff,  it  has  been  usual  to  leave  the 
defendant  to  his  cross  action  for  any  negligence  he  complains  of;  bot  when  the  plaintiff 
proceeds,  as  here,  upon  a  quantum  meruit,  I  have  no  doubt  that  the  just  value  of  his  ser- 
vices may  be  appreciated  ;  and  that,  if  they  are  found  to  have  been  wholly  abortive,  he  is 
eoiiiled  to  recover  no  compensation."  See,  also,  the  case  of  Moneypenny  v.  Hartland  and 
Others,  oiile,  vol.  I,  p.  352,  and  Hamond  v.  Holiday ^  ante,  vol.  1,  p.  384. 
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•TOWNSEND  V.  CARPENTER,  Gent,  one,  &c. 

A  sheriff *•  officer  can  recover  capiion  fees,  by  an  action  ai^inst  the  plain tiflTs  attorney, 
who  caused  the  warrants  from  the  sheriff's  office  to  be  directed  to  him,  it  being  proved 
that  the  master  will  allow  the  caption  fee  in  taxing  costs,  and  that  it  is  always  paid  by 
the  plaintiff's  attorney,  notwithstanding  the  provisions  of  the  stat.  23  Hen.  6,  e.  9. 

Assumpsit  by  the  plaindfT,  a  sheriflTs  officer  of  the  county  of  Surrey,  against 
the  defendant,  an  attorney,  for  21,  I2t,  6d,  for  caption  fees,  for  arresting  several 
persons  on  writs  sued  out  by  the  defendant,  as  attorney  for  different  plaintiffs. 

A  witness  from  the  sheriff's  office  produced  the  writs  in  the  different  cases, 
and  the  warrants  granted  thereon  to  the  plaintiflt  to  arrest  the  defendants  named 
in  them.  It  was  proved  by  the  person  who  produced  the  writs,  that  the  de- 
fendant leA  them  at  the  sheriff's  office,  and  by  other  witnesses,  that  the  plain- 
tiff arrested  the  parties. 

Abbott,  C.  J.  By  an  act  of  parliament,  the  officer  is  only  to  have  a  fee  of 
4d.  for  every  arrest.  Is  there  any  autliority  to  show  that  I  can  direct  the  jury 
to  give  him  more  ? 

Chitty,  I  believe,  my  lord,  that  there  is  no  such  authority  to  be  found ; 
but  1  can  adduce  proof  that  tlie  master  allows  half  a  guinea  as  a  caption  fee, 
if  the  arrest  is  in  town,  and  one  guinea  if  out  of  town ;  and  also,  that  it  is  uni- 
formly paid  to  the  officer  by  the  plaintiff's  attorney. 

This  evidence  was  given. 

Abbott,  G.  J.  As  it  is  proved  that  the  master  will  allow  the  sums  claimed 
on  taxation,  and  that  the  attorney  always  pays  them ;  I  think  the  jury  may 
find  for  the  plaintiff. 

Verdict  for  the  plaintiff — Damages,  2/.  12«.  6(f. 
Chitty,  for  the  plaintiff*. 

[Attomies — Cb/e,  and  Carpenter,"] 

Bv  the  Stat.  23  Hen.  6,  c.  9,  it  is  enacted,  that  *'  no  sheriffs,  under  sherifis,  and  officen, 
■hall  take  of  any  person  hjr  them,  or  any  of  *them  arrested  or  attached,  any  fee,  dec,  r»|jg 
but  such  as  follow,  that  is  to  say,  for  the  sheriff  twenty  pence.    The  bailiff  which  \ 
maketh  the  arrest  or  attachment,  four  pence,  and  the  jailer,  if  the  prisoner  be  committed 
to  his  ward,  four  pence.*' 

But  in  the  case  of  Martin  ▼.  Slade^  2  N.  R.  59,  which  was  an  action  against  a  sheriff'! 
officer,  on  the  stat.  32  Geo,  2,  e.  28,  for  takins  a  larger  fee  than  allowed  by  law.  it  appeired 
that  the  officer  had  taken  one  euinea-— and  the  Court  beinff  '*  clearly  of  opinion,  that  the 
regulations  of  the  statute  of  H.  6,  could  not  now  be  considered  as  giving  the  rale  for  the 
amount  of  the  fees  to  be  taken  ;**  held  it  to  be  incumbent  on  the  plaintiff  to  give  someeTi* 
deoce  thai  more  had  been  taken  than  by  law  was  allowed. 


BULLOCK  V.  LLOYD. 

If  the  indorser  of  a  dishonored  bill  promise  the  indorsee,  that  if  he  will  sue  the  acceptor, 
he  (the  indorser)  will  pay  the  law  expenses.    To  entitle  the  indorsee  to  recover,  on  this 

Cromise,  the  amount  of  his  attorney  s  bill  on  suing  the  acceptor,  it  is  not  necessary  for 
im  to  prove  that  he  paid  the  attorney,  his  being  liable  to  ao  so  is  sufficient. 

Thb  declaration  stated,  that  the  plaintiff*  was  the  indorsee  of  a  bill  of  ex* 
change,  of  which  the  defendant  was  the  indorser;  and  that,  in  consideration  that 
the  plaintiff  would  sue  one  WUdey^  who  was  the  acceptor,  the  defendant  would 
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indemnify  him  for  the  coats  expended  in  his  00  doin^.    There  was  a  count  00 
the  bill,  and  also  the  money  counts.     Plea — General  issue. 

It  appeared,  that  as  soon  as  the  bill  had  been  dishonored,  the  plaintiff  returned 
it  to  the  defendant,  who,  instead  of  taking  it  up,  promised  to  pay  any  costs  the 
plaintiff  might  incur,  if  he  would  sue  the  acceptor.  The  plaintiff  aid  so,  and 
obtained  a  part  of  the  amount  of  the  bill  from  tlie  acceptor,  but  the  acceptor 
being  taken  on  a  ec^das  ad  satufaeiendum  for  the  residue,  a  sum  of  7/.  14«. 
was  left  due  on  the  bill ;  and  the  plaintiff's  attorney  proved  that  the  costs  of 
that  action  were  taxed  by  the  master  at  16/.  15«.  id. 

Lawei,  for  the  defendant,  contended,  that  the  plaintiff  could  not  recover  those 
costs,  for  there  was  no  evidence  that  he  had  paid  them  to  his  attorney,  and  till 
be  had  so  done,  he  ought  not  to  call  on  the  defendant  to  pay  him. 
*1201  ^Abbott,  C.  J.  It  has  been  objected,  that  there  is  no  proof  that  the 
•I  plaintiff  has  actually  paid  his  attorney  the  costs  ;  but  I  do  not  think  that 
is  necessary  ;  for  if  one  at  Uie  desire  of  another  commence  an  action  for  his 
benefit,  the  person  so  commencing  it,  is  liable  to  the  attorney  for  the  costs ;  and 
be  may,  therefore,  maintain  an  action  on  an  indemnity  like  the  present,  although 
he  does  not  show  that  he  has  actually  paid  the  money. 

Verdict  for  the  plaintiff  for  his  whole  claim. 

Scarleiif  and  CktmpbdU  for  the  plaintiff. 

LaweSf  for  the  defendant. 

[Attomies— /bcA,  and  Mowbray. } 


NIAS  V.  NICHOLSON. 


wtt  meant;  and  whether,  if  it  wan,  tbey  think  the  mis-description  was  bv  mistake  or 
with  intent  to  mislead  or  deceive  any  one.  For  if  they  think  the  same  bill  was  meant, 
and  that  the  mis-description  was  by  mistake,  it  is  a  good  discharge. 

AssunpsiT  against  the  defendant  as  acceptor  of  a  bill  of  exchange,  drawn 
by  one  Andrew  Mitchell  payable  to  his  own  order,  and  by  him  indorsed  to  a 

Senon  named  Dandridgty  by  whom  it  had  been  indorsed  to  one  Wihon^  who 
ad  indorsed  it  to  the  plaintiff.  Pleas — First.  The  general  issue ;  and  Second. 
That  the  defendant  was  duly  discharged  under  the  act  for  the  relief  of  insol- 
vent debtors. 

The  question  was,  whether  this  bill  was  so  described  in  the  defendant's 
schedule,  as  to  operate  in  his  favor  as  a  discharge  from  liability  on  it  T 

The  defendant  s  schedule  described  certain  bills  thus :  Three  bills  drawn 
by  fVUliam  NichoUon^  6n  Andrew  A/»/cAe/,— of  the  date  of  28d  of  Jan* 
uary,  1824,  for  601.  each— and  the  schedule  stated  Dandridge  to  be  the  cre- 
ditor on  these  bills. 

*1211  ^^''y«  for  the  defendant,  argued  on  the  authority  of  the  *case  of  For' 
J  man  v.  Drew^  4  B.  &  G.  15,  and  6  Dow.  ii  Ry.  76,  that  this  was  a 
infficient  discharge  under  the  Insolvent  Debtors*  act  as  to  this  bill.  The  bill 
was  certainly  stated  to  be  in  the  hands  of  Dandridge;  but,  as  his  indorsing  it 
over  must  be  without  the  knowledge  of  the  defendant,  that  description  must  be 
taken  to  be  sufficient.  It  was  true,  that  the  schedule  stated  tliat  &is  bill  (with 
others)  was  drawn  by  Nicholton  on  Afiichel;  whereas  it  was  in  truth  drawn 
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by  Mitchel  on  Nichohon ;  bnt  that  was  an  evident  mistake,  and*  therefore, 
ought  not  to  prejudice  the  party,  as  it  would  be  proved  that  there  was  no  other 
bill  which  could  at  all  answer  the  description  of  the  three  bills,  but  this  and  the 
others  given  with  it. 

For  the  defendant,  it  was  proved  by  Mitchel,  that  there  had  been  bill  trans- 
actions between  Nicholnon  and  himself,  but  no  bill  for  50/.  drawn  by  Nkhol' 
son  on  him ;  and  it  was  proved  by  Dcmdridge,  that  he  had  never  had  any  bill 
drawn  by  Nicholson  on  Mitchel. 

Scarfett,  in  reply,  contended,  that  the  jury  ought  to  presume  that,  as  there 
were  bill  transactions  between  the  parties,  oUier  bills  had  been  drawn,  answer- 
ing the  description  of  the  schedule. 

Abbott,  G.  J.,  in  summing  up  to  the  jury,  said — ^The  Insolvent  Debtors* 
Act  requires  the  debtor  to  present  a  schedule,  designating  the  debtors  against 
whose  debts  he  seeks  to  be  discharged ;  but  as  in  the  case  of  bills,  they  may 
be  indorsed  over  without  his  knowledge,  and  therefore  he  may  not  know  the 
actual  holders,  it  is  sufficient  that  he  describe  the  bill  so  as  to  show  what  bill 
it  is,  and  through  whom  it  has  passed.  As  to  the  description  in  the  schedule, 
it  appears,  that  this  bill  corresponds  in  date,  in  amount,  and  in  every  other  re- 
spect with  one  of  the  bills  there  described,  except  that  in  the  schedule  it  is  said 
to  be  drawn  by  Nicholson  on  MUchel,  instead  of  its  being  stated  to  be  drawn 
by  Mitchel  on  Nicholson,  Under  these  ^'circumstances,  I  shall  leave  p^.^Q 
the  case  to  you  (the  jury^  in  this  way. — If  you  think  that  the  bill  men-  *• 
tioned  in  the  schedule  is  intended  and  meant  for  this  same  bill,  and  that  the 
mis-description  is  a  mistake  and  not  intended  to  deceive  $ny  one,  then  the  ver< 
diet  ought  to  be  for  the  defendant ;  but  if  you  think  that  this  was  not  the  bill 
meant,  or  that  if  it  was  the  bill  meant,  the  change  in  the  description  was  mads 
to  deceive  or  defraud  any  one,  then  the  verdict  should  be  for  the  plaintiflT. 

Verdict  for  the  defendant. 
Scarlett^  and  Bowling,  for  the  plaintiff*. 
Chitty^  for  the  defendant. 

[Attornies — Dickenson^  and  In  person.'\ 

By  the  insolvent  debtors'  act,  1  Geo.  4,  c.  119,  «.  6,  it  is  enacted,  that  the  person  peti* 
tioning  for  his  discharge  under  ihe  ^ct,  shall '*  deliver  into  the  said  [ipsolvent  debton*] 
court,  a  schedule  containing  a  full  and  true  description  of  all  and  everv  person  and  per- 
sons to  whom  such  prisoner  shall  be  then  indebted,  or  who  to  bis  or  ner  knowledge  or 
belief  shall  claim  to  be  his  or  her  creditors,  together  with  the  nature  and  amount  of  such'* 
debts  and  claims,  respectively. 

In  the  case  of  Forman  and  Another  v.  Drew,  above  cited,  the  insolvent  had  bought  cotls 
of  the  plaintiflTs,  who  traded  under  the  name  of  the  **Argood  Coal  Companw,"  snd  the 
debt  due  was  82/.  2».  6d,  In  his  schedule,  he  described  the  debt  as  due  to  Mr.  Tkamat 
FTeM,  who  was  the  agent  of  the  plaintiffs  with  whom  he  had  corresponded,  and  he  stated 
the  amount  to  be  82/.  The  Court  thought  that  the  insolvent  had  manifesilv  shown  that 
he  intended  fairly  to  describe  the  debt ;  and  held  this  a  sufficient  compliance  with  the  act. 

And  in  the  case  of  Wood  v.  Jowet,  4  B.  d&  C.  20,  (n.)  the  Court  held,  that  if  the  mis- 
description of  the  debt  in  the  schedule  was  not  intended  to  mislead,  nor  could  have  the 
effect  of  misleading  the  creditor,  it  was  sufficient. 

The  case  of  Reevea  v.  Lambert,  4  B.  &  C.  214,  decides,  that  the  description  of  a  billii 
!o  the  hnnds  of  the  person  to  whom  the  insolvent  paid  it  is  good,  though  that  person  bid 
indorsed  it  over. 
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•BURWOOD  V.  KANT. 


Tbe  menenger  under  acommiosion  of  baoknipt.  mnv  recover  from  tbe  petitioning  credit- 
or his  fees  for  his  services,  before  the  pariy  be  declared  a  bankrupt,  although  the  'party 
WIS  dul^  declared  a  bankrupt,  and  the  uiessenger'a  bill  ordered  by  tbe  commissioners 
to  be  paid  by  the  assignee,  out  of  the  estate. 

Assumpsit  agaiii9t  the  defendant,  for  the  plaintiff's  chaiges  as  the  messenger 
under  a  commission  of  bankrupt  against  John  Phillips,  The  defendant  was 
the  petitioning  creditor,  and  also  the  assignee ;  and  the  plaintiff's  demand 
consisted  of  a  sum  of  13/.  2«.  Sd,  due  to  him,  as  messenger  under  the  com- 
mission, before  the  choice  of  assignees,  and  a  further  sum  of  7/.  2«.  6d.  due 
since.  As  to  the  latter  sum,  no  point  was  raised,  but  as  to  the  charges  due 
before  the  choice  of  assignees,  it  appeared  that  they  had  been  duly  allowed  by 
the  commissioners,  and  by  them  ordered  to  be  paid  out  of  the  estate. 

On  this,  the  plaintiflT's  counsel  argued,  that  if  these  charges  were  not  paid  out 
of  the  estate,  ^e  messengier  might  still  recover  them  against  the  petitioning 
creditor. 

Abbott,  G.  J.  I  have  some  doubt  as  to  how  far  the  defendant,  as  petition- 
ing creditor,  is  liable  for  those  chaises  which  are  due  before  the  party  was  de- 
clared a  bankrupt ;  because,  when  any  person  is  so  declared,  those  charges  are 
to  be  paid  out  of  the  estate ;  though,  if  he  be  not  declared  a  bankrupt,  the  peti- 
tioning creditor  is  the  person  liable  to  pay  them.  It  very  often  happens  that 
the  petitioning  creditor  is  not  afterwards  the  assignee,  and  if  the  commissioners 
order  these  charges  to  be  paid  out  of  the  estate,  another  person  (the  assignee) 
has  to  pay  them,  and  they  are  to  come  out  of  a  different  fund ;  but  there  is  no 
doubt  as  to  the  charges  after  the  choice  of  assignees. 

Chitfy,  atnicua  ctirui;,  reminded  his  LonLihip  of  the  case  of  Howard  and 
Gibb8*9  bankruptcy,  where  120/.  had  been  recovered  against  tlie  petitioning 
creditor,  although  they  were  declared  bankrupts. 

Abbott,  C.  J.     The  learned  counsel  having  removed  the  doubt  I  had  enter- 
*1241   ^^^^^^  ^  verdict  may  be  found  as  *well  for  the  charges  which  are  before 
■I   the  choice  of  assignees,  as  those  after. 

Verdict  for  the  plaintiff  for  the  whole  demand. 

[Attomies — Ashley  ^  G.,  and  BrondeyJ] 

In  the  caM  of  Hartop  v.  Jucke9,  2  M.  &.  S.  438,  it  was  held,  that  the  solicitor  to  a  com- 
tiission  of  bankrupt,  is  not  in  general  liable  to  an  action  by  the  messen|rer  for  his  fees; 
bat,  if  he  has  agreed  with  the  petitioning  creditor  to  work  the  commission  for  a  certain 
sum,  and  has  received  a  great  part  of  the  money,  the  meaaenger  can  recover  against  him. 


RA^NER  V.  LINTHORNE. 

A  plaintiff  cannot  sue  another  for  not  accepting  goods,  if  the  contract  note  was  only  signed 
by  the  plaintiff;  for  if  the  plaintiff  acted  as  a  broker,  he  cannot  sue  as  a  principal;  and 
it  he  were  a  principal,  his  signing  would  not  bind  the  defendant. 

Action  for  not  accepting  a  quantity  of  tallow,  pursuant  to  contract.  Plea — 
The  general  issue. 

The  plaintiff  was  a  Russia  broker.  A  contract  note  signed  by  the  plaintiff 
only  had  been  delivered  to  the  defendant — nothing  was  said  at  the  time  of  the 
baxgain,  as  to  whether  the  parties  contracted  for  themselves  or  others. 

2o2 
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Marryat^  and  F.  Pollock^  contended,  that  the  plaintiff  ought  to  be  nonsuited. 
The  plaintiff  either  is  a  principal  or  a  broker.  If  he  is  not  a  principal,  he  can- 
not bring  the  action ;  and  if  he  is,  no  contract  signed  by  him  only  wiL  be  bind- 
ing Qn  us.  A  seller  cannot  be  agent  for  a  buyer,  so  as  to  make  a  contract 
binding,  within  the  statute  of  fraudls.    There  is  a  case  to  this  efiect.t 

Ourruy^  for  the  plaintiff.  Where  the  principal  is  not  disclosed,  the  action 
may  be  brought  by  the  broker  in  his  own  name.  The  other  party  may  call 
for  the  principal  or  *not.  In  this  case  he  has  not  done  so.  He  cited  r^.or 
Jitkinson  v.  ^n^er,  2  Esp.  N.  P.  C.  493.  ^ 

Abbott,  C.  J.  In  the  case  of  Jitkinson  v.  Amhtr^  the  goods  had  been 
actually  delivered,  and  there  was  no  question  upon  the  statute  of  frauds.  Mr. 
Marryai  puts  it  this  way :  if  this  is  a  sale,  where  is  the  note  in  writing  signed 
by  the  defendant  under  that  statute  t  I  think  it  will  not  do.  I  should  be  sorry 
to  lay  down  a  rule  which  would  countenance  the  plan  of  trade  that  has  become 
so  prevalent  of  selling  for  an  unknown  principal ;  and  I  think  the  plaintiff  must 
be  called. 

Gumey,  Does  your  Lordship  think  it  will  make  any  difference  if  I  show 
that  he  had  the  goods  ready  for  delivery. 

Abbott,  G.  J.     No,  certainly  not. 

Nonsuit 

Crumey^  and  Comun^  for  the  plaintiff. 

Jiarryatf  and  /I  Pollock^  for  the  defendant 

[Attomies — TTiovuont  and  Couiins  fy  A] 


BRYAN  V.  WAGSTAFF. 

In  Error. 

Practice. — If  b  plaintiff  in  a  writ  of  error,  to  reverse  an  outlawry,  has  aasi^ed  u  error, 
that  he  was  beyond  tea  when  the  exigent  was  awarded :  and  the  defendant  in  error  plead, 
that  **  he  left  the  realm  of  hia  fraud  and  covin,  and  to  defeat  him  of  his  just  debt,  and 
for  the  purpose  of  avoiding  the  outlawry  ;**  and  on  this  plea  issue  be  taken ;  at  the  trial 
the  defendant  in  error  begins. 

If  on  the  trial  it  appear  that  a  suit  was  commenced  against  him  by  original,  and  instead 
of  giving  bail  he  evades  the  officer  and  goes  abroad ;  this  is  evidence  to  induce  the  jury 
to  presume  that  he  went  oui  of  the  country  to  avoid  the  outlawry,  because  he  muM  be 
supposed  to  consider  that  if  he  ia  so  sued  and  does  not  appear,  an  outlawry  will  follow. 
But  if  the  proceedinff  against  him  had  been  by  bill,  it  would  be  otherwise. 

Whether  the  plea  of  the  defendant  in  error  be  good  in  law — Qvare,  and  see  note,  p.  129. 

Practice. — If  a  party  to  a  cause  is  abroad,  bCit  employs  an  attorney  to  conduct  it,  be  will 
be  presumed  to  have  left  in  the  hands  of  thst  attorney  all  papers  material  to  the  caaie; 
and  therefore,  if  on  the  13th  of  December,  between  the  hours  of  five  and  six  in  the  after- 
noon, notice  is  given  to  his  attorney  to  produce  a  paper  material  to  the  cause,  and  the 
trial  comes  on  on  the  15th  of  December,  this  notice  to  produce  is  sufficient;  and  if  tba 
paper  be  not  produced,  the  other  party  may  give  secondary  evidence  of  its  contents. 

Writ  of  error  to  reverse  the  outlawry  of  Uie  plaintiff.  The  error  assigned 
was,  that  the  plaintiff  in  error, "  before  and  *at  the  time  of  the  awarding  r^i^j 
and  issuing  the  writ  of  exigi  facias^  upon  which  the  said  outlawry  was  ^ 
pronounced,  was  in  parts  beyond  the  sea,  to  wit,  at  St.  Omer^  in  the  kingdoifi 
of  France."  To  this  there  was  a  plea,  that  the  plaintiff  in  error,  "  before  ihe 
awarding  and  issuing  the  writ  of  exigi  faciaa,  upon  which  the  said  outlawry 

t  Champion  and  Another  v.  P^vsiMcr,  1  N.  R.  852. 
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was  pronounced,  to  wit*  on,  &c.,  of  his  fraud  and  covin,  and  in  order  to  defeat 
the  said  Daniel  Wagitaffoi  the  means  of  recovering  his  just  debt  against  him 
the  said «/.  W.  Bryan^  and  for  the  purpose  of  avoiding  the  said  outlawry,  when 
the  same  should  be  pronounced,  did  voluntarily  leave  the  realm  of  England^ 
and  go  into  parts  beyond  the  seas,  and  of  such  his  fraud  and  covin  did  volun- 
tarily stay  and  remain  in  parts  beyond  the  seas  from  thence,  until  after  the 
awarding  and  issuing  the  said  writ  of  exigifaeioM^  and  the  pronouncing  of  out- 
lawry as  aforesaid,  and  this  he  is  ready  to  verify."  'J^o  this  plea  there  was  a 
replication,  that  the  plaintiff*  in  error  did  not  of  his  fraud  and  covin,  &c.,  leave 
the  realm,  dec.,  (in  the  same  terms  as  the  plea,)  which  concluded  to  the  country. 

As  soon  as  the  cause  was  called  on,  ScarltU  applied  to  his  Lordship  to  say, 
which  side  should  begin. 

Abbott,  C.  J.  I  think  the  defendant  in  error  should  begin,  because  the 
affirmative  of  the  question  of  fraud  lies  on  him,  for  the  &ct  of  the  plainiiff  in 
error  being  actually  abroad  is  admitted  on  the  record. 

To  show  that  the  plaintiff  in  error  went  abroad  to  avoid  proceedings  against 
him,  the  counsel  for  the  defendant  in  error  (who  was  the  plaintiff  in  the  action 
*1271  ^  which  the  plaintiff  in  error  had  been  outlawed)  called  on  the  *plain- 
-'  tiff  in  error,  to  produce  a  letter  written  to  him  by  a  clerk  of  the  attorney 
for  the  defendant  in  error,  dated  September  6th,  1822.  The  notice  to  produce 
it  had  been  served  at  the  office  ot  Mr.  Lowe^  the  attorney  for  tlie  plaintiff  in 
error,  on  the  13th  of  December ^  between  the  hours  of  five  and  six.  (The  trial 
being  on  the  15th  of  December,) 

Campbell^  for  the  plaintiff  in  error.  This  is  a  notice  to  produce  a  letter  sent 
to  Mr.  Bryan^  in  September^  1822.     I  can  prove  that  he  is  abroad. 

A  witness  was  called,  who  proved  that  the  plaintiff  was  at  St,  Omer^  and 
had  been  there  for  two  years. 

Abbott,  C.  J.     When  was  the  notice  of  trial  given! 

Campbell.    On  the  9th  of  November  last. 

Scarlett,  On  the  question,  that  this  is  not  a  sufficient  notice  to  produce ;  I 
must  say,  that  it  is  the  first  time  that  a  party's  being  abroad,  was  alleged  to  be 
a  reason  why  a  notice  to  produce  was  bad.  In  this  case  the  party  deputes  his 
attorney  to  act  for  him,  and  if  it  were  not  so,  a  man  going  abroad  might  avoid 
producing  any  document.  It  is  true,  that  at  the  assizes,  a  notice  to  produco 
pven  in  the  assize  town  is  not  sufficient;  because  it  is  to  be  presumed  that  the 
party  who  comes  from  the  country  may  have  led  his  papers  at  home. 

Campbell^  contra.  It  was  held  in  the  case  of  a  captain  of  a  ship,  that  two 
days'  notice  to  his  attorney  to  produce  a  paper  was  not  sufficient,  as  the  captain 
being  on  a  voyage,  might  be  reasonably  supposed  to  have  taken  the  paper  with 
him.  Now,  this  being  a  letter  written  some  years  ago  to  the  plaintiff  in  errort 
it  is  not  likely  to  be  with  the  attorney,  but  with  the  client. 
*1281  ^Abbott,  C.  J.  I  think  that  a  person  leaving  the  country  and  put- 
-'  ting  his  case  into  the  hands  of  his  attorney,  must  be  taken  to  leave  in 
his  attorney's  hands,  papers  material  to  the  cause;  and  tiiis  letter  is  most 
material.  If  it  were  not  so,  a  man  might,  as  soon  as  notice  of  trial  was  given, 
set  sail  for  the  Ea9t  Indies^  and  the  other  party  must  then  delay  proceeding 
with  his  cause  tiU  his  return,  as  it  might  be  necessary  to  give  him  notice  to 
produce  some  paper,  without  which  it  would  be  impossible  to  go  on  with  the 
cause.     I  must  hold  the  notice  sufficient. 

Secondary  evidence  of  the  letter  was  then  given. 

To  show  that  the  plaintiff  in  error  led  the  kingdom  to  avoid  the  process  of 
outlawry — it  appeared  that  a  writ  of  testatum  capias  was  issued  against  the 
plaintiff  in  error  into  the  town  of  Nottingham,  (near  which  the  plaintiff  in 
error  lived,)  at  the  suit  of  the  defendant  in  error.  A  warrant  on  this  writ  was 
placed  m  the  hands  of  an  officer,  on  the  28th  of  September,  1 822.  'i  he  officer 
could  not  succeed  in  arresting  the  plaintiff  in  error,  but  there  was  a  negotiation 
between  the  attomies  of  the  plaintiff  in  error  and  the  defendant  in  error,  rela« 
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tire  to  bail  being  pat  in— -however,  instead  of  any  bail  being  put  in,  the  plun- 
tiff  in  error  left  the  country,  and  caused  all  hia  goods  to  be  sold  on  the  22d  of 
October,  in  the  same  year.  A  letter  of  the  plaintiff  in  error,  dated  October  the 
16th,  1822,  was  put  in;  it  gave  directions  relative  to  the  sale  of  the  goods,  and 
that  letters  for  him  should  be  addressed  to  •«  Mrs.  Boare^  46  Ludgate  HUl^' 
and  it  appeared  that  he  went  out  of  the  kingdom  soon  after.  The  exigeni  was 
issued  on  the  17ih  of  December^  1822,  and  evidence  was  given  to  show,  that 
he  left  the  neighborhood  of  Nottingham  for  fear  of  being  arrested. 

Campbeli,  for  the  plaintiff  in  error,  argued,  that  the  question  was  not,  whe- 
ther his  client  left  Nottingham  to  avoid  arrests,  but  whether  he  left  the  king- 
dom to  defeat  *the  outlawry.  It  was  clear  that  he  went  away  to  avoid  r^.^i^ 
being  arrested,  but  he  could  not  go  to  avoid  an  oudawry,  as  no  pro-  ^ 
ceeding  to  oudawry  had  then  been  commenced ;  and  a  going  away  merely  to 
avoid  arrests  would  not  support  the  plea  pleaded.  He  would  observe  that  the 
plea  was  a  perfectly  new  one.  No  such  was  ever  pleaded  before,  and  it  was 
contrary  to  a  decision  of  the  Court  of  Common  Pleas. 

Abbott,  C.  J.  Whether  the  plea  is  a  good  one  may  be  determined  in 
another  place  :t  but  what  we  have  now  *to  consider  is,  how  far  this  plea  r^t^n 
is  supported.  It  has  been  said,  that  the  plaintiff  in  error  did  not  leave  *- 
the  country  to  avoid  the  outlawry,  because  no  proceedings  towards  an  outlawrj 
had  then  taken  place,  but  that  he  left  the  country  generally  to  avoid  his  credit- 
ors. Now,  if  a  party  proceed  for  debt  due  to  him,  he  may  either  commence 
his  proceedings  by  bill  or  by  original.  On  a  proceeding  by  bill  without  an 
original,  no  oudawry  could  follow,  and  if  the  first  proceeding  on  this  case  had 
been  a  latitat  or  bill  of  Middleaex,  I  should  have  thought  that  there  was  great 
weight  in  the  objection  of  Mr.  Campbell;  but  unfortunately  for  him,  the  writ 
in  this  case  was  a  testatum  capias.  That  is  a  proceeding  by  original,  and  a 
proceeding  on  which  oudawry  might  follow.  If  it  had  been  a  proceeding  by 
bill,  it  might  be  said,  that  the  plaintiff  in  error  could  not  have  left  the  country 
to  avoid  an  outlawry,  because  no  oudawry  cotdd  follow  that  mode  of  proceed- 
ing, and  there  would  be  great  weight  in  that  objection ;  but  as  the  threatened 
arrest  was  by  original,  the  question  for  you  (the  jury)  to  consider  is,  whether 
the  plaintiff  in  error  might  not  reasonably  expect,  that  as  his  creditor  (the 

t  In  2  Roll.  Abr.  804,  1.  20,  ir  is  laid  down,  that  if  a  man  go  beyond  sea  of  bis  owa 
will,  or  for  his  pleasure,  or  for  his  private  business,  and  exigent  is  awarded  aaainst  him, 
and  he  is  outlawed,  he  being  abroad,  this  is  error.  In  Carteret  case,  3  Roll.  Rep.  11,  ta 
outlawry  was  reversed,  because  the  party  was  beyond  sea  at  the  time  of  the  proclamatioo. 
In  Litt.  Ten.  ».  437.  it  is  laid  down,  that  if  he  which  is  in  prison  be  outlawed  in  an  sciioa 
of  debt  or  trespass,  &c.,  he  shall  reverse  the  outlawry.  But  on  this  Lord  Coke  says.  Co. 
Litt.  259  (b,)  *'  but  albeit  imprisonment  be  a  good  cause  to  reverse  an  outlawry,  yet  it 
must  be  bv  process  of  law  in  invitum,  and  not  by  consent  or  covin ;  for  such  imprisoo* 
ment  shall  not  avoid  the  outlawry,  because  upon  the  matter  it  is  his  own  act.**  Bat  the 
authority  bearing  directly  against  the  pies  in  the  principal  case,  is  the  case  of  HesMt  v. 
Wood,  4  Taunt.  691,  where  an  outlawry  was  set  sside  upon  motion,  because  tbe  party 
was  abroad  at  the  time  of  the  outlawry,  although  it  appeared  from  affidavits  on  the  other 
side,  that  he  went  abroad  to  avoid  it ;  and  the  case  was  said  to  be  governed  by  tbeopioioa 
of  Lord  Coke  before  stated :  but  tbe  Court  ssid,  that  they  had  never  heard  that  either  tbe 
goinff  abroad  or  the  staying  abroad  to  avoid  proceas,  was  a  reason  why  the  defesdasi 
•bouTd  not  reverse  an  outlawry  when  be  returned. 

Outlawry  is  now  considered  only  as  a  process  to  compel  appearance;  and  in  ^eoeril 
the  Court  will  set  it  aside  on  motion,  on  the  defendant  paying  the  costs,  and  putiiog  the 
plaintiff  in  the  saine  situation  as  if  there  had  been  no  outlawry. 

When  a  party  is  outlawed,  a  special  capiae  uilagatum  may  be  sued  out,  directing  the 
sheriff  to  summon  a  jury,  who  are  to  value  the  defendant's  goods  and  chattels,  and  lands; 
but  this  does  not  eziend  to  copyhold  or  trust  property.  If  the  jury  have  undervalued  the 
properly,  a  writ  of  meliue  inqmirendum  may  be  sued  out — and  when  the  sheriff '<»  return 
Das  been  filed,  a  transcript  is  sent  to  the  Exchequer ;  and  out  of  this  court  a  writ  of  vra* 
dUioni  etponai  issues  to  sell  the  uutlaw*s  goods — a  ecire  faciat  to  recover  his  debts,  and 
a  levari  jaeiae  to  recover  the  profits  of  hie  lands.  Though  the  money  so  raised  belonj^ 
to  tbe  Crown,  if  ita  amount  does  not  exceed  50/.  it  will  be  paid  to  the  plaioiitf.  by  order 
of  the  Court  of  Exchequer,  on  motion.  If  it  exceeds  thai  sum,  it  can  be  obtained  by  tbe 
plainiifT  on  petition  to  the  lords  of  the  treasury.  For  the  necessary  steps  to  be  taken  oo 
Mcb  petition,  see  Tidd.  Prao.  135,  and  the  forms  there  referred  to. 
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defendant  in  error)  had  proceeded  against  him  by  original,  he  would  follow  up 
his  proceedings  by  an  outlawry ;  and  if  so,  whether  the  plaintiff  in  error  did 
not  quit  the. kingdom,  as  well  to  avoid  such  expected  outlawry  as  other  arrests. 
Something  has  been  said  of  an  outlawry  being  a  harsh  proceeding,  attended 
with  forfeitures  and  disabilities;  but  it  should  be  recollected,  that  an  outlawry 
can  always  be  set  *aside  on  the  party  doing  what  is  fair,  and  the  king's 
rights  on  the  outlawry  are  all  instantly  waived. 

The  jury  thought  that  the  plainiifT  in  error  did  leave  the  kingdom 
to  avoid  the  outlawry,  as  well  as  to  avoid  being  arrested,  and 
found  a  verdict  for  the  defendant  in  error. 
CampbtUj  and  Patieaon^  for  the  plaintiff  in  error. 
ScarUitf  and  CAt7/y,  for  the  defendant  in  error. 

[Attomiee-^.  H,  Lowe^  and  G,  T.  ^  R,  TaylorJ] 
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BEFORE  ABBOTT,  C.  J^  BAYLEY,  HOLROYD,  AND  LnTLEDALB,  Ja 

In  Banc. 

Campbell  now  moved  for  a  new  trial,  on  the  ground  that  there  was  no  direct 
evidence  that  the  plaintiff  in  error  knew,  at  the  time  he  led  the  kingdom,  that 
any  proceedings  to  outlawry  were  about  to  be  had  against  him. 

Batlbt,  J.  He  must  be  taken  to  expect  that  the  ordinary  consequences  of 
iu>t  appearing  in  a  suit  by  original  would  follow. 

Campbell,  But  as  no  outlawry  process  had  issued,  he  could  not  have  gone 
away  to  avoid  it. 

Abbott,  G.  J.     Was  it  not  a  question  for  the  jury  ? 

Campbell,  My  Lord,  1  cannot  complain  of  the  way  in  which  the  case  was 
left  to  die  jury. 

Abbott,  C.  J.  Have  you  any  other  argument? 
*132'1  ^Campbell  then  moved  to  enter  up  judgment  non  obstante  veredicto^ 
^  on  the  ground  that  if  a  party  be  outlawed,  and  is  beyond  sea  at  the  time 
when  the  exigent  is  issued,  it  is  error ;  and  that  the  fact  of  its  being  for  the 
purpose  of  avoiding  the  outlawry,  made  no  difference.  He  cited  the  slat.  26 
A  8,  e.  13,  5  A;  6  E.  6,  c.  11,  and  2  Roll.  Abr.  804, 1.  20 ;  Mathews  v.Erbo^ 
1  Ld.  Ray.  340;  Hesse  v.  Wood,  4  Taunt.  691;  Co.  Litt.  250  (b);  Serocold 
V.  Hatnpsey,  12  East,  624  (n) ;  1  Wils.  3,  and  Graham  v.  Henry,  1  B.  & 
A.  131. 

Abbott,  G.  J.  Your  motion  should  not  be  why  judgment  should  not  be 
entered  up  non  (dfstante  veredicto,  but  why  the  judgment  of  outlawry  should 
not  be  reversed. 

The  Geurt  granted  a  rule  nisi  accordingly. 
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RIPLEY  et  al.  v.  SCAIFE. 

By  a  oharter  party  on  a  Toyage  from  Liverpool  to  tbe  Went  Indit  \  and  from  thenee  to 
London  or  Liverpool  it  is  agreed  thai  a  brig  '*  shall  be  made,  ana  during  the  vojiat 
kept  light,  staunch,  dtc.,  at  tne  owner's  expense,  and  that  the  freighter  shall  pa/rreignt 
at  the  rate  of  200/.  per  month  for  any  time  (beyond  six  months)  that  she  maj  be 


Sloyed;  the  pay  to  commence  from  the  day  of  sailing  until  her  arrival  into  dock  at  tbt 
omeward  port  of  discharge/*    The  vessel  was  obliged  to  remain  twenty-eight  diysit 
St.  Domingo  for  the  purposes  of  repair,  the  repairs  being  done  at  the  expense  of  tht 
owner. 
Held,  that  during  those  twenty-eight  days,  the  vessel  was  employod  by  the  freighter 
within  the  terms  of  this  charter  party. 

Money  had  and  received.     Plea — General  issue. 

The  action  was  brought  to  recover  back  184/.  2«.,  paid  by  the  plaintiffi  to 
the  defendant,  who  was  part  owner  of  the  brig  Alliance,  This  sum  was  paid 
by  the  plaintifTs  (under  protest)  as  freight,  at  the  rate  of  200/.  per  month,  for 
twenty-eight  days,  during  which  the  brig  was  at  Si.  Domingo^  and  which  wai 
alleged  to  be  due  on  a  charter  party,  dated  June  2l8t,  1821,  by  which  it  was 
agreed  between  the  defendant,  as  part  owner  of  the  brig  AUianee^  and  the 
plaintiiTs,  '*  that  the  said  brig  or  vessel  shall  at  the  owner's  expense  be  made, 
and  during  the  voyage  shall  be  kept  tight,  staunch,  and  strong,  and  well  found 
and  provided  with  all  things  necessary ;  and  shall  with  all  convenient  speed 
be  made  ready,  and  receive  at  Liverpool  a  *cargo,  and  proceed  to  St,  Te\v^ 
TTunnae  and  deliver  cargo,  &c.,  and  thence  proceed  to  the  island  of  St.  ^ 
Domingo,  as  the  freighters  might  direct,*'  &c.  (It  then  proceeded  to  stipulate 
for  a  homeward  voyage  to  Liverpool  or  London.)  "And  the  freighters  agree, 
that  they,  their  executors,  <S&c.,  will  pay  or  cause  to  be  paid  to  the  owners  of 
the  said  brig,  their  executors,  &c.,  for  the  freight  of  the  said  vessel,  at  and  after 
the  following  rate,  namely,  the  sum  of  200/.,  British  sterling,  per  month,  for 
six  months  certain,  and  so  in  propordon  for  any  longer  time  that  she  may  h( 
employed;  the  said  pay  to  commence  from  tfie  26th  day  of  July  next  ensuing  i 
or  ehould  the  vessel  sail  from  Liverpool  before  that  day^  then  the  pay  to  eomf 
mencefrom  the  day  of  sailing  until  fur  arrived  into  dock,  at  the  homeward 
port  of  discharge. 

The  brig  proceeded  on  her  voyage,  and  having  got  on  shore  at  St,  Do- 
mingo,  she  was  there  necessarily  detained  twenty-eight  days,  for  the  purpose 
of  repairing,  and  finally  arrived  in  Liverpool  on  the  12th  of  March,  1822. 

The  defendant  (the  owner)  was  at  the  expense  of  the  repairs  at  St.  Domingo, 
and  claimed  to  be  paid  freight  for  the  twenty-eight  days  the  vessel  was  under 
repair  at  St.  Domingo.  The  sura  for  those  twenty-eight  days,  being  184/.2i.f 
was  paid  by  the  plaintiffs  under  protest,  for  the  purpose  of  obtaining  the  cargo, 
and  the  present  action  was  brought  to  recover  back  that  sum. 

(The  other  parts  of  the  case  to  which  the  other  counts  of  the  decbratioa 
were  applicable,  did  not  involve'  any  point  of  law.) 

The  plaintiffs'  counsel,  on  these  facts,  contended,  that  the  brig,  while  under 
repair,  could  not  be  considered  as  employed  by  the  freighters ;  and,  therefore, 
that  this  sum  was  not  due  for  freight. 

Abbott,  C.  J.  I  am  of  opinion  that  the  construction  of  the  charter  party  ii 
with  the  defendant;  and  that,  for  the  purpose  of  this  charter  party,  the  ship 
must  be  *considered  as  having  been  employed  during  the  twenty-eight  r,.  a^ 
days  by  the  plaintiffs,  the  freighters.  *■ 

Verdict  for  the  defendant. 

Scarlett,  and  F,  Pollock,  for  the  plaintiffs. 

The  Attorney  General,  and  Campbell,  for  the  defendant. 

[Attomies — Reardon  Sr  D.,  and  Bowman.'l 
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BEFORE  ABBOTT,  C.  J^  BAYLEY.  HOLROYD,  AND  LTTTLEDALE,  Ja 

In  Banc. 

Scarldt  now  moved  for  a  rule  niH  for  a  new  trial,  on  the  ground  of  mi9- 
direcdon  of  the  Lord  Chief  Justice,  but  the  Court  concurring  in  the  opinion 
given  by  his  Lordship  at  the  trial,  refused  the  rule. 


DOE,  on  the  demise  of  BARRAUD,  Assifirnee  of  HATWARD,  a  Bankrupt, 

V.  LAWRENCE. 

A  Mrfy,  to  become  bankrupt,  muat  be  a  trader  at  the  time  of  the  petitioning  creditor's 
debt ;  but.  if  that  was  contracted  while  he  waa  a  trader,  and  he  leave  off  trade,  be  may  atill 
become  a  bankrupt. 

If  one  procure  orders  for  goods,  having  no  stock,  but  buying  them  from  those  who  have,  he 
making  out  bills  to  his  customers  in  his  own  nsme,  and  being  himself  debited  by  the 
person  he  buys  of,  this  is  a  trading  within  the  bankrupt  laws ;  but  if  he  procure  orders  for 
another,  and  is  by  that  other  person  paid  a  commission,  the  other  person  sending  the 
goods  to  the  customers,  this  was  not  a  trading  within  the  bankrupt  laws,  antecedent  to 
tbe  Stat.  6  Geo,  4,  c.  16. 

Ejectmknt  to  recover  two  houses  in  Bread'Street,  London.  The  title  to 
one  of  the  houses  was  not  made  out;  but  the  question  made  was  as  to  the 
baDkraptcy.  The  commission  of  bankrupt  was  dated  ^prii  8th,  1823.  The 
petitioning  creditor's  debt  was  bills,  dated  December  2(1,  1822,  and  accepted 
by  the  bankrupt. 

Scarlett  objected,  that,  to  make  this  a  good  petitioning  creditor's  debt,  there 
ou|rht  to  be  evidence  that  the  bankrupt  actually  accepted  these  bills  before  the 
bankruptcy. 

A  witness  was  then  called,  who  proved  that  he  saw  the  bills  with  the  bank- 
rapt's  acceptance  on  them,  within  a  few  days  afler  the  time  at  which  they 
bore  date. 

'13S1  *'I^®  ^^^  of  bankruptcy  was  in  January^  1823.  The  bankrupt  was 
^  by  business  a  land  surveyor ;  and  the  trading  relied  on  was,  that,  during 
the  year  1822,  the  bankrupt  got  orders  for  coals  from  different  persons,  and 
that  he  sold  the  coals  to  them  with  invoices  in  his  own  name,  he  having  or- 
dered these  coals  of  the  petitioning  creditor,  from  time  to  time,  as  he  himself 
g[ot  orders  for  them ;  but  it  appeared  that  the  bankrupt  had  neitlier  wharfs, 
lighters,  nor  carts. 

Scarlett^  for  the  defendant,  contended,  that  this  evidence  did  not  prove  a 
trading  at  the  time  of  the  petitioning  creditor's  debt ;  and  further,  that  this  was 
not  a  trading  in  coals,  as  the  bankrupt  was  really  only  an  agent  of  the  coal- 
merchant,  and  not  a  dealer  in  coals  himself. 

Abbott,  C.  J.  The  authorities,  I  think,  go  to  this :— «  party,  to  become 
bankrupt,  must  be  a  trader  at  the  time  of  the  petitioning  creditor's  debt ;  but,  if 
the  petitioning  creditor's  debt  accrue  during  the  trading,  and  the  party  leave 
off  trade,  and  then  commit  an  act  of  bankruptcy,  the  petitioning  creditor  may 
still  sue  out  a  commission  of  bankrupt  against  him,  notwithstanding  he  has 
retired  from  trade.  As  to  the  other  point,  the  single  question  is,  whether  the 
bankrupt  was  a  trader  at  the  time  of  the  petitioning  creditor's  debt.  I  have 
learned  in  this  place,  that  there  are  many  dealers  in  coals,  who  have  no  wharfs, 
carts,  dl^c,  but  get  orders  from  persons,  and  then  order  the  coals  from  another 
person,  who  has  wharfs,  &c.,  the  middle  person  being  debited  by  the  real  mer- 
ehant,  and  in  return,  debiting  those  who  consume  them.  There  is  no  doubt 
but  this  is  a  buying  and  selling  within  the  bankrupt  laws  in  the  middle  man. 
But  there  are  also  other  persons  who  get  orders  for  coal  merchants,  and  whj» 
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in  fact,  are  not  debited  for  the  coals,  but  receive  a  commission  from  the  coal 
merchant  for  the  orders  they  get ;  and  the  coal  merchant  supplies  the  customer 
with  the  coals.  This  latter  is  not  a  trading  within  *the  meaning  of  the  r,.,^ 
bankrupt  laws  existing  at  the  time  of  these  transactions.!  Which  of  *- 
ihese  two  capacities  the  bankrupt  acted  in,  is  material  for  your  (the  jury's) 
consideration ;  but  the  petitioning  creditor's  debt,  being  for  a  very  large  quan- 
tity of  coals  sold  to  the  banknipt,  affords  some  presumption  that  he  bought 
coals  to  sell  to  others ;  for  if  he  only  got  orders,  and  was  to  receive  a  commis 
sion,  the  petitioning  creditor  would  have  been  debtor  to  the  bankrupt. 

Verdict  for  the  lessor  of  the  plaintiflT  for  one  of  the  houses. 

Gumty^  and  Chitty^  for  the  lessor  of  the  plaintiff. 

Scarlett f  and  F.  PoUock,  for  the  defendant. 

« 

[Attomies — Grimaldi  4*  S,  and  Qreen  Sr  w9.] 

t  The  tizth  section  of  the  Isat  banknipt  act,  6  Gto,  4,  e.  16,  makea  sonoe  peraooa  liable 
to  the  operation  of  the  bankrupt  laws,  who  were  not  so  before ;  as  it  enacts  '*  thai  all 
bankers,  brokers,  and  persons  using  the  trade  or  profession  of  a  scrivener,  receiving  oiber 
men's  monies  or  estates  into  their  trust  or  custody ;  and  persons  insuring  ships  or  their 
freight,  or  other  matter,  against  perils  of  the  sea,  warehousemen,  wharfingers,  packers, 
builders,  carpenters,  shipwrights,  victuallers,  keepers  of  inns,  taverns,  hotela  or  coffee* 
houses,  dyers,  printers,  bleachers,  fullers,  calenderers,  cattle  or  sheep  salesmen,  and  all 
persons  using  the  trade  of  merchandise  by  way  of  bargaining,  exchange,  barterinj^,  com- 
mission, consignment,  or  otherwise,  in  gross  or  by  retail ;  and  all  persons  who,  either  for 
themselves  or  as  stents  or  factors  for  others,  seek  their  living  by  buying  and  selline,  or 
by  buying  and  lettmg  on  hire,  or  by  the  workmanship  of  goods  or  commodities,  shall  be 
deemed  traders  liable  to  become  bankrupt.  Provided  that  no  farmer,  grazier,  commoa 
laborer,  or  workman  for  hire,  receiver-general  of  the  taxes,  or  member  of,  or  subscriber 
to,  any  incorporated,  commercial,  or  trading  companies,  established  bjr  charter  or  act  of 
Parliament,  shall  be  deemed  as  such  a  trader,  liable,  by  virtue  of  ttus  act,  to  become 
baokropt." 


♦BRADFORD  v.  LEVY.  ['137 

If  by  some  mistake  of  a  ship's  manifest,  a  suit  is  commenced  in  a  foreign  port  a^inst  the 
captain  for  a  supposed  surreptitious  landing  of  a  part  of  his  car^o,  by  which  he  is  delayed 
in  prosecuting  his  voyage,  there  being  no  suit  against  the  ship.  This  is  not  a  loss  for 
which  the  underwriters  on  the  ship  are  liable. 

Assumpsit  upon  a  policy  of  insurance  on  the  ship  Dovt^  bound  from  Ldbtii' 
dor  to  Oporto^  for  an  average  loss.  The  loss  was  stated  in  the  first  and  second 
counts,  to  be  by  the  ship  being  detained  against  the  will  of  the  owners,  and 
master,  and  mariners,  in  the  port  of  Vigat  by  divers  custom-house  officers,  and 
certain  other  persons  then  acting  under  the  authority  of  the  king  of  Spmn;  in 
other  counts,  by  perils  of  the  seas,  and  in  the  others  by  barratry. 

It  appeared,  that  in  October^  1822,  the  ship  sailed  on  this  voyage  with  a 
cargo  of  fish,  and,  in  consequence  of  bad  weather,  was  obliged  to  put  into  the 
port  of  Corcubion  in  Spain.  The  master  then  went  on  shore  to  make  out  his 
manifest ;  and  there  a  mistake  was  made  in  the  manifest  by  the  omission  of 
seventy  quintals  of  fish,  which  belonged  to  the  master  himself.  This  was  dis- 
covered, and  a  new  manifest  made  out,  the  former  manifest  being  transmiUad  to 
Vigo  by  the  AyantsA  authorities :  the  ship  proceeded  on  her  voyage,  and  oa 
the  i8th  of /e6rtiary,  1819,  having  sprung  a  leak,  she  put  into  FigOnVad 
there,  from  the  circumstance  of  the  two  manifests  being  different,  the  autboii- 
Cies  there  suspected  that  he  had  surreptitiously  landed  a  part  of  his  cargo ;  ^si 
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pA)ceeditigs  were  commenced  in  Ae  court  of  the  first  instance,  at  VigOj  against 
the  captain,  on  a  charge  of  having  surreptitiously  landed  a  part  of  his  cargo : 
in  this  suit  the  captain  was  condemned ;  and,  in  conseqnence  of  this,  the  ship 
was  delayed  there  from  the  16lh  ofFtbruary  to  the  Qthof^uguat^  1823;  and, 
by  reason  of  the  sentence  against  the  captain,  200/.  worth  of  the  fish  was  seized ; 
bat  the  proceedings  were  not  at  all  against  the  ship,  but  only  against  the  captain 
personally.  This  was  shown  by  an  examined  copy  of  the  decree  of  that  court, 
which  his  Lordship  held  to  be  evidence  to  show  what  the-  nature  of  the  pro- 
ceeding was. 

*13S1  Abbott,  G.  J.  The  case  appears  to  me  to  stand  thus:— *In  conse- 
-*  quence  of  a  mistake  in  the  manifest,  the  officers  at  Vigo  suspected  that 
the  captain  had  landed  a  part  of  his  cargo  surreptitiously  ;  and  a  suit  is  com- 
menced  against  him,  and  he  is  condemned  to  pay  a  sum  of  money.  Now,  how 
can  this  be  a  loss  to  afifect  the  underwriters  on  \he  ship  T  I  cannot  infer  fraud 
in  the  master  without  proof;  and  there  was  no  suit  against  the  ship. 

Abraham  cited  Carruthen  v.  Ormfj  3  Gamp.  142. 

Abbott,  G.  J.    There  the  ship  was  arrested,  and  here  she  was  not ;  which 
I  think  makes  the  whole  difference. 

Nonsuit. 

Marvyat^  and  Abraham^  for  the  plaintiff. 

Sear&it  and  F.  PoUock^  for  the  defendant 

[Attomies— ff.  4*  ^*  WxttoHghby^  and/,  fy  S*  Pearee.] 

The  eiaa  of  Carrutkera  v.  Grayt  3  Camp.  143,  was  an  action  on  a  policy  of  inaurance 
on  goods;  and  the  declaration  averred,  that  the  ship  Mrith  the  goods  on  board,  when  at 
Cr9m$tadt,  was  arrested  by  the 'persons  exercising  the  powers  of  government  there,  and  the 
goods  were  then  and  there,  bv  the  said  persons  seized,  detained,  and  confiscaied.  The 
goods,  it  appeared,  were  seized  by  the  officers  of  government  there,  and  never  reached  the 
consignor.  It  was  objected,  that  it  was  necessary,  in  support  of  this  averment,  to  prove 
that  ihe  goods  had  been  confiscated,  and  to  put  in  a  sentence  of  condemnation.  Lord 
EUenhorougk  said,  that  literally,  to  show  confiscation,  it  would  be  necessary  to  prove  that 
the  proceeds  of  the  goods  came  to  the  treasury  of  the  state  ;  but  held  that  the  averment 
WIS  sufficiently  sustained  by  proof  that  the  goods  were  forcibly  taken  poBseasion  of  by  the 
officers  of  government. 


LLOYD  V.  ASHBY  et  al. 

Held,  that  the  indorsee,  for  value,  of  a  bill  of  exchange,  cannot  maintain  an  action  on  a  bill 
iccepted  by  one  partner,  in  a  transaction  not  relating;  to  the  partnership,  against  a  secret 
partner;  because  such  secret  partner  had  neither  privity  of  interest  in  the  bill,  not  being 
accepted  in  a  partnership  transaction;  nor  was  the  bill  taken  on  hia  credit,  as  he  was 
not  known  to  be  a  partner. 

Assumpsit  against  the  defendants  Ashby^  Shaw^  and  Howell  Rowland^  on  a 
bill  of  exchange,  dated  July  28th,  1824,  for  82/.  12«.,  drawn  by  Hugh  Rmo* 
*1391  ^^*  ^^^  *addressed  «*  Messrs.  A9hby  ^  Co.,"  at  three  mondis  after 
J  date,  and  payable  to  the  drawer,  who  haa  indorsed  it  to  the  order  of  the 
plaintiff.  The  acceptance  on  it  was  ^*A»hby  and  Rowland^*  and  was  in  the 
handwriting  of  Howell  Rowland^  who  was  the  son  of  the  drawer.  Howell 
Rowland  had  suffered  judgment  to  go  by  defkult ;  and  the  other  defendants 
pleaded  the  general  issue. 

The  real  question  to  be  tried  was,  whether  Mr.  Skaw^  who  was  a  donnani 
partner,  was  liable  on  this  acceptance.    To  show  him  to  be  a  partner  with  the 
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other  defendants,  an 'agreement,  dated  the  24th  of  June,  1884,  between  Jiikbu 
and  Rowiatid  on  the  one  part,  and  Shaw  on  the  other,  was  pat  in ;  by  which 
it  was  agreed  that  Mr.  Skaw  was  to  become  a  partner,  and  to  bring  1500^  into 
the  concern,  but  that  his  name  should  not  appear  in  the  firm,  but  only  those  of 
Athhy  and  Rowland.  It  was  also  proved,  that  the  fact  of  his  being  a  partner 
was  not  made  known,  nor  was  his  name  used  at  all  in  the  transactions  of  the 
firm.  Mr«  Hugh  Rowland,  the  drawer  of  the  bill,  had  had  dealings  with  a 
former  firm,  while  Mr.  Otbome  was  a  partner  in  it,  (that  firm  having  traded 
under  the  name  of  Jiihby  ^  Co,,)  and  of  that  firm  AMy  and  Howdl  Row* 
land  had  agreed  to  pay  the  debts ;  but  there  had  been  no  dealings  of  any  kind 
between  him  and  the  defendants  at  any  time  since  Mr.  Shaw  had  become  a 
partner.  The  plaintiff*  had  taken  the  bill  of  the  drawer  in  payment  of  the 
price  of  a  steam  engine  that  he  had  purchased  of  him,  the  plaintiff  having 
agreed,  before  he  delivered  the  steam  engine,  to  take  the  acceptance  of  A»hb^ 
fy  Co.  in  payment,  he  having,  on  enquiry,  understood  it  to  be  a  good  firm. 

Scarlett,  for  the  defendant  Shaw.  I  submit  that  Mr.  Shaw  is  not  liable  on 
this  acceptance  :  he  was  a  sleeping  partner,  and  had  advanced  1500/.;  but  his 
name  was  neither  used,  nor  even  known.  I  admit  that  he  was  liable  for  the 
debts  of  the  house ;  but  a  dormant  partner  cannot  be  bound  by  transactions  not 
belonging  to  the  firm :  he  is  *only  bound  on  a  partnership  transaction,  r^.^Q 
he  being  liable  in  respect  of  interest;  but  if  young  Nit.  Rowland  wanted  ^ 
to  raise  money  for  his  own  purposes,  Mr.  Shaw  would  not  be  liable,  becaasA 
he  had  no  interest  in  the  transaction ;  and  he  would  not  be  liable  in  respect  of 
credit  being  given  to  him  as  a  partner ;  because  it  was  unknown  that  he  wu 
so.  The  drawer  of  the  bill  never  dealt  with  the  firm  afler  Mr.  Osborne  went 
out,  but,  having  money  due  to  him  from  **A$hby  4*  Co.,**  he  draws  a  bill  for 
his  debt,  and  Howell  Howland  accepts  it.  If  a  man  receives  a  bill  from  a  part* 
nership  for  a  debt  due  from  one  or  more  of  the  partners,  he  would  not  recover 
against  the  whole  firm ;  and  therefore  if  Mr.  Rowland,  senr.,  had  sued,  even 
knowing  Mr.  Shaw  to  be  a  partner,  he  could  not  have  recovered  against  hinif 
there  being  no  contract  between  Shaw  and  the  drawer ;  and  the  drawing  of  a 
bill  in  favor  of  an  individual,  only  transfers  the  debt  to  him.  And  all  that  was 
assigned  to  the  plaintifl^  was  the  debt  due  from  Athby  6p  Rowland,  junr.,  to 
Rowland,  senr.  If  the  plaintiff,  being  the  indorsee,  had  known  Shaw  to  be  a 
partner,  and  had  taken  the  bill  on  his  credit,  I  know  that  Shaw  could  not  have 
repudiated  the  transaction ;  but  the  plaintiff  did  not  take  it  on  his  credit,  for  he 
did  not  know  that  Shaw  was  a  partner ;  and  if  he  did  not  take  the  bill  on 
Shaw^i  credit,  he  only  took  an  assignment  of  the  debt  which  was  due  to  the 
drawer.  If  a  stranger  to  the  concern,  like  the  plaintiff,  takes  the  debt  of  another 
man,  he  can  only  take  what  that  man  can  give  him.  This  bill  is  accepted 
**Aahhy  ^  Rowland,'*  but  it  was  for  a  debt  of  Anhby  4*  Co.  A  dormant 
partner  may  say  he  was  not  interested  in  the  transaction ;  and,  if  the  plaintiff 
Jiad  asked  who  ^Aahby  4*  Co.**  were,  he  would  have  been  told  A$hby.  Roto* 
land  ^  Onborne;  and  its  being  accepted  ^^Ashby  ^  Rowland,**  makes  no 
difference,  as  it  was  only  to  pay  the  old  debt.  The  question  therefore  is,  whe- 
ther a  dormant  partner  shall  be  liable  when  his  name  is  not  used,  and 
*whea  the  acceptance  is  given  for  a  debt  due  before  he  was  a  partner.  r,m 

Abbott,  G.  J.     If  you  show  that  it  was  given  for  an  old  debt,  the  *- 
case  of  Shireff  v.  If^ilkeg,  1  East,  48,  is  an  authority  in  your  favor. 

Scarlett.  The  question  then  would  come  to  this : — would  an  acceptance 
bind  a  dormant  partner,  if  it  were  to  raise  money  for  the  private  accommo* 
dation  of  one  of  the  partners  f  It  is  proved  that  Shaw  was  never  a  debtor  to 
Rowland,  senr. ;  and  therefore  he  had  no  right  to  draw  a  bill  on  Shaw,  unless 
the  latter  had  lent  his  credit,  which  he  has  not  done.  If  there  were  no  debt  at 
all,  and  the  money  was  raised,  not  for  the  firm,  but  for  the  private  accommo* 
dation  of  one  of  the  partners,  the  dormant  partner  would  not  be  liable.  If  ^» 
and  ^.  go  to  a  banker's,  and  give  him  their  draft  for  the  purpose  of  raisiif 
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money,  tlie  lianker  can  recover  against  both  ;  and  if  C,  is  a  dormant  partner, 
and  the  money  was  raised  for  the  firm,  C.  will  be  also  liable ;  bat  if  the  money 
was  not  raised  for  the  firm,  C,  would  not  be  liable ;  for  I  submit  that  a  partner 
can  onJy  be  bound  by  lending  his  credit,  or  by  privity  of  interest. 

MarryaU  for  tlie  plaintifi*.     The  case  of  Shireffy.  WUktt  was  that  of  a  per- 
son who  knew  for  what  the  bill  was  drawn;  but  no  case  has  decided  that  a 
bona  fide  holder  of  a  bill,  who  does  not  know  whether  it  was  given  for  an  old 
debt,  or  for  a  debt  of  the  new  firm,  or  for  accommodation,  is  prevented  from 
rn^veriog  on  it  against  all  the  partners,  dormant  or  otherwise.     I  submit,  that 
it  would  bind  those  who  were  partners  at  the  time  of  the  accepting  of  the  bill. 
In  (he  case  of  Swan  v.  Heald,  7  East,  210,  where  two  partners  indorsed  a  bill 
for  goods  purchased  by  them  in  one  trade,  all  the  partners  who  traded  with  them 
in  another  were  held  liable,  although  one  was  a  dormant  partner. 
*1421      *  Scarlett.     That  case  only  decides  that,  being  assets  of  tlie  firm,  one 
^  partner  might  pass  it  away. 
Jfarryat,     In  die  case  of  Ridley  v.  Taylor^  13  East,  175,  it  was  held,  that 
if  one  partner  draw  in  the  name  of  the  firm,  it  will  bind  all  the  partners*;  al* 
though  the  bill  be  passed  away  by  one  partner  in  discharge  of  his  own  sepa- 
rate debt,  unless  there  be  covin  proved  to  exist  between  that  partner  and  the 
separate  creditor.     And  I  take  it,  that  whenever  a  bill  has  got  into  the  hands 
of  an  indorsee  for  value,  he  may  recover  on  it,  although  the  drawer  could  not ; 
because  the  drawer  knows  for  what  debt  he  took  it,  and  he  knows  what  part- 
ner he  ought  to  draw  on ;  and  a  distincdon  has  always  been  taken  between  the 
ease  of  a  drawer,  and  that  of  a  bona  fide  holder,  who  is  not  guilty  of  covin, 
and  who  does  not  know  of  any  party  but  the  drawer. 

Abbott,  C.  J.     Was  the  case  of  Ridley  v.  Taylor,  the  case  of  an  unknown 
partner  ? 
Stephen.     It  was  not,  my  Lord. 

Abbott,  C.  J.  I  must  take  it,  on  the  evidence,  that  this  bill  was  accepted 
either  for  a  debt  due  before  Mr.  Shaw  became  a  partner,  or  for  the  accommo- 
dation of  others.  If  Shaw  had  been  known  to  be  a  partner,  I  should  have 
held  that  it  was  taken  on  his  credit ;  and  that,  unless  there  was  fraud  m  the 
plaintiff,  he  would  be  entitled  to  recover  on  it  against  Shaw:  but  as  the  plain- 
tiff did  not  know  that  Shaw  was  a  parmer,  and  as  he  could  not  have  taken  the 
bill  OQ  Shaw^»  credit,  I  am  of  opinion  that  the  plaintifi*  cannot  recover.  I 
ground  myself  on  these  circumstances,  that  Mr.  Shaw  was  an  unknown  part- 
ner, and  that  the  bill  was  not  accepted  for  a  debt  from  him,  but  for  the  raising 
of  money  from  which  he  had  no  benefit. 

Nonsuit 
*1431       *Marryat^  and  Stephen^  for  the  plaintiff. 

^       Scarlett^  Gumey,  and  Tindal^  for  the  defendant  Shaw. 

[Attornies — Collintf  and  Sweet  4*  (^0.2 


•  BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  Ja 

In  Banc. 

Marryat  now  moved  for  a  rule  nin  for  a  new  trial,  and  argued,  that,  hoir 
ever  the  drawer  could  not  have  recovered  against  Mr.  Shaw  on  this  b*!!,  yet  a 
oanafide  holder  for  value  might  do  so.     As  the  plaintiff  was  not  guilty  of  ca 
lusion,  lie  could  have  recovered  against  Mr.  Shaw,  if  he  had  been  an  op'ensibk 
partner,  whether  the  bill  had  been  accepted  for  a  partnership  transaction  or  not 
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This  person,  it  is  true,  was  a  dormant  partner ;  but  he  had  never  yet  heard 
that  a  dormant  partner,  when  discovered,  was  different  ii  point  of  liability  from 
any  other  partner. 

Baylbt,  J.  But  this  is  not  a  partnership  transactior  In  all  partnership 
transactions,  a  dormant  partner  is  liable,  no  doubt. 

Marryat.  If  I  a^ree  to  sell  g;oods  to  A.  B,^  and  he  is  to  pay  me  by  the  ac- 
ceptance of  C.  D.y  and  I  deliver  the  goods  and  get  the  acceptance,  I  am  not  to 
inquire  whether  C.  D,  got  value  for  the  acceptance. 

Batley,  J.    Then  you  would  have  taken  the  bill  on  the  credit  of  that  person. 

Marryat.  But  would  it  not  be  considered  that  the  bill  was  taken  generally 
on  the  credit  of  the  firm,  whoever  it  might  consist  of.  If  a  man  take  the  accept- 
ance of  Messrs.  Child  ^  Co.^  the  bankers,  there  is  no  doubt,  that  aldiougfa 
there  is  now  in  that  firm  no  person  of  the  name  of  Child^  •all  the  part-  r,.^ 
ners  of  the  house  would  be  liable  on  it,  although  most,  if  not  all  of  them,  *- 
were  unknown  at  the  time  of  the  taking  of  the  bill. 

Abbott,  C.  J.  This  is,  no  doubt,  a  case  of  great  importance :  you  may 
therefore  take  a 

Rule  to  show  cause. 


WOOLET  et  al.,  Assignees  of  DOWMAN  and  Cl'FLEY,  Bankrupts,  v. 

JENNINGS  et  al. 

If  A,  owe  3.  ft  sum  of  money,  e.  g.,  4000/.,  and  give  a  warrftnt  of  attorney  to  confesa  jiii%- 
ment  for  that  sum  ;  and  after  that  dealings  and  payments  take  place  between  them  to 
an  amount  of  20,000Z.  on  esch  side  of  the  account,  but  no  payment  is  made  specificailf 
in  dischariro  of  the  warrant  of  attorney ;  the  creditor  may  enforce  it,  though  subse- 
quently to  its  date  he  received  a  larger  sum  than  it  was  given  for ;  for.  if  the  monejr 
was  nut  specifically  paid  in  discharge  of  the  warrant  of  attorney,  the  creditor  might  pot 
it  in  reduction  of  which  of  the  two  accounts  he  chose. 

Trover  for  goods  and  bills  of  exchange.     Plea — General  issue. 

It  appeared  that  the  bankrupts  and  the  defendants  having  had  considerable 
dealings,  and  a  balance  of  about  4000/.  being  due  to  the  defendants,  the  bank- 
rupts, on  the  20th  of  January,  1823,  gave  a  warrant  of  attorney  to  confess  a 
judgment  to  the  defendants.     This  warrant  of  attorney  was  endorsed — 

**  The  within  warrant  of  attorney  was  given  to  secure  the  sum  of  4000/., 
with  lawful  interest  thereon." 

By  a  statement  of  the  accounts  between  the  bankrupts  and  the  defendants, 
which  statement  was  partly  in  the  handwriting  of  one  of  the  defendants,  and 
contained  the  whole  of  their  dealings  up  to  S^tetnter  22d,  1823,  it  appeared 
that  payments  had  been  made  by  the  bankrupts  between  the  date  of  the  war- 
rant of  attorney  and  the  time  of  making  up  of  the  account,  to  an  amount  of 
near  20,000/.,  but  that  there  were  dealings  on  the  other  side  of  the  account  to 
near  the  same  amount ;  and  no  mention  was  made  of  the  warrant  of  attorney. 
On  the  face  of  this  statement,  a  balance  of  2400/.  4«.  9d.  appeared  to  be  due 
to  the  defendants,  exclusive  *of  any  sum  that  might  be  due  on  the  war-  r»|  #% 
ruit  of  attorney.  On  the  4th  of  October,  1823,  a  writ  of  fieri  fadaM  ^ 
was  sued  out  by  the  defendants  against  the  bankrupts,  on  the  warrant  r  *  k  v 
ney ;  and  on  the  29th  October  the  commission  of  bankrupt  issi  -d.  Ilie 
question  therefore  was,  whether  the  warrant  of  attorney  had  beoL  veo^s&eC  by 
;!\e  payments  that  had  been  made. 

Abbott,  G.  J.  It  appears,  by  this  account,  thi't  vams  very  much  ex- 
eeeding  4000/.  were  paid  after  the  warrant  01  itk«mey  was  given,  but  that 
there  is  nearly  as  much  on  die  other  side  of  the  account.    €&  this,  the  a»- 
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mgoeeB  eontend,  that  as  soon  as  a  sum  of  4000/.  was  paid,  there  was  an  end  of 
Ite  warrant  of  attorney,  it  bemg  satisfied.     Now,  can  you,  Mr.  Attorney 
General,  adduce  any  evidence  that  any  payment  was  made  specifically  to 
redace  this  warrant  of  attorney. 

The  Jittomey' General,     I  cannot,  my  Lord. 

Abbott,  C.  J.    Then  I  think  that  this  falls  within  the  greneral  rule  of  law 
The  payments  were  made  generally ;  and  the  receiver  put  them  to  the  current 
account.    There  is  no  appropriation  of  the  money  by  the  debtor :  he  leaves  it 
to  the  creditor  to  put  it  in  reduction  of  either  debt,  and  the  creditor  appropriates 
it  to  the  running  account. 

F.  Pollock.  The  question  intended  to  be  raised  is,  whether  there  can  be  a 
nmning  security  given  by  a  trader  for  his  creditor  to  have  immediate  execution 
for  debts  that  became  due  afterwards. 

Abbott,  G.  J.    I  am  not  called  upon  to  decide  that  abstract  proposition. 

The  Jtttomey'General.    They  took  too  much  under  the  execution ;  as  it 
appears  that  the  real  balance  was  2409/.  4s.  9</.,  and  they  levied  for  4000/. 
*1461       *Abbott,  G.  J.    If  they  had  a  right  to  sue  out  execution  at  all,  trovef 
•'  is  not  the  proper  remedy  for  their  taking  too  much. 

Verdict  for  the  defendant 

The  Attorney-General,  Gumey,  Taunion,  and  F.  Pollock,  for  the  plaintiffs* 

Scarlett,  sua  Marryat,  for  the  defendants. 

[Attomies — J.  Jamee,  and  T,  Jones.] 


WHITTINGTON  v.  GLADWIN. 

Action  liei  agaimt  a  perfon  for  saying  of  an  inn  and  tavern  keeper,  ''yon  are  a  panper, 
and  will  be  in  the  bankrupt  Hat  in  less  than  twelve  months;"  and  it  is  not  necessary,  to 
support  an  action  for  worda  spoken  of  a  man  in  his  trade,  that  his  trade  ahonld  be 
ayerred  in  the  declaration  to  be  snch  an  one  as  will  make  him  liable  to  the  bankmpt 
laws ;  and  proof  at  the  trial  that  he  has  once  sold  spirits  to  be  consumed  out  of  his 
house,  is  sufficient  proof  of  his  being  a  trader. 

Slander. — ^The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  grievances  complained  of,  had  been,  and  that  he  still 
was,  an  inn  ana  tavern  keeper,  and  had  always  exercised,  ^c,  and  still  did 
exercise,  Sic.,  the  same  trade  or  business  widi  great  integrity,  ^c,  and  that 
tiie  defendant,  wickedly  and  maliciously  intending  to  injure  him  in  his  good 
name,  fame,  and  credit,  and  also  to  injure  him  in  his  said  trade  or  business,  in 
certain  discourse,  ^c,  spoke  these  words  : — "  You  are  a  pauper :  you  will  be 
in  the  bankrupt  list  in  less  than  twelve  months."  Pica — General  issue.  The 
words  were  addressed  to  the  plaintiff,  in  the  coffee-room  of  his  own  house,  and 
in  the  presence  of  several  of  his  neighbors. 

One  of  the  witnesses,  who  proved  the  speaking  of  the  words,  proved  also 
that  the  plaintiff  had  sold  him  a  quantity  of  spirits,  to  be  consumed  out  of  the 
house. 

Abbott,  C.  J.,  ruled,  that  such  proof  was  quite  sufficient  to  show  that  the 
plaintiff  was  a  trader  liable  to  the  bankrupt  laws.  His  Lordship  left  the  case 
to  the  jury,  who  returned  a 

Verdict  for  the  plaintiff. — Damages,  10/ 

Scarlett,  Brougham,  and  Payne,  for  the  plaintiff. 

Marryaif  and  lAidlow,  for  the  defendant. 

[Attomies — Wkittington,  and  Berkeleys.'Ji 
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*Iq  tbe  eumin^  Hilaty  Tenn«  Horryat  moved  for  a  nil«.to  showcaose 
n^hy  the  judgment  should  not  be  arrestedt  on  the  grooudi  that,  the  aver* 
ment  in  the  declaration,  that  the  plaintiff  was  an  inn  and  tavern  keeper,  was 
insufficient,  as  he  was  not,  in  either  of  those  capacities,  subject  to  the  then 
bankrupt  laws ;  and  the  words  spoken  not  being  actionable  in  themselves.  It 
had  always  been  understood,  that  words  importing  insolvency,  spoken  of  ajnan 
npt  liable  to  tlie  bankrupt  laws,  would  not  support  an  action.  **  To  call  a  man 
bankrupt  generally,  no  action  will  lie  upon  it."  1  Viner's  Abridgment,  476. 
He  must  carry  on  trade  by  buying  and  selling.  And  in  a  case  in  SiderfiQ,2iK), 
judgment  was  arrested,  because  it  was  not  averred  that  the  plaintiff  got  his 
living  by  buying  and  selling.  He  cited,  also,  an  anonymous  case  in.Bijilst^40; 
apd  CoUi9  V,  Malin,  Cro.  Qar.  289.t 

Abbott,  C.  J.  It  does  not  appear  to  me  that  the  latter  case  is  any  authority 
for  the  distinction  you  seek  to  establish  between  the  case  of  a  man  liable  to  the 
bankrupt  laws,  and  one  who  is  not  so ;  because,  it  seems  that  the  plainjdff  there 
was  not  in  any  trade  at  all  at  the  time  when 'the  words  were  sppkjen.  The 
single  question  is,  whether  such  words  as  those  complained  of,  spoken  of  a 
man  buying  liquors  and  other  articles  for  the  entertainment  of  his  customers, 
may  not  prejudice  him,  although  he  is  not  liable  to  the  laws  respecting  bank- 
rupts ?  May  not  such  a. man  be  as  much  injured  as  if  he  were  so. liable t 
According  to  *all  the  principles  upon  which  actions  for  words  are  r^.j^ 
founded,  I  am  of  opinion  that  he  may.  ^ 

Batlbt,  J;  On  what  principle  is  it  tha^  an.  attorney  may  bring  an  action 
for  words  charging  him  with  negligence  in  his  profession :  is  it  not  this,  that  it 
may  prevent  his  being  employed  ?  And  so  an  innkeeper  may  be  injured,  if  70a 
say  of  him  that  he  is  a  pauper.  Does  not  saying  a  man  is  a  pauper  import 
insolvency?  You  would  not  go  to  a  pauper's  house  to  get  entertainment:  70a 
would  not  expect  at  the  house  of  such  a  man  to  meet  with  those  things  which 
an  innkeeper  is  bound  to  supply.  Whatever  hurts. a  man  in  his  business  is 
actionable.  There  is  a  case  on  the  subject,  1  Iiord  Raymond,  610  ;|  and  it 
did  not  appear  there  that  the  plaintiff  was  getting  his  Hying  by  buying  and 
selling. 

HoLROTD  and  Littleoalb,  Js.,  concurred. 

Rule  refused. 

t  '<  Trin.  8  Car.  Action  for  words. — Whereas  the  plaintiff  had  nsed,  per  magnum  tm- 
fUit  the  trade  of  buying  and  aelling  of  cattle,  and  divers  times  boaght  upon  nia credit: 
that  the  defendant  said  of  him,  T%ou  art  a  bankrupt:  the  defendant  pleaded  Not  Guilty, 
and  found  against  him  ;  and  because  he  did  not  say,  that  he  used  the  trade  at  the  time  of 
the  words  speaking,  but  per  wMgnumtanpui  uiutfuii,  which  may  be  divers  years  before: 
and  the  action  lies  not ;  unless,  at  the  time  of  speaking  the  words,  he  used  the  trade  of 
buying  and  selling  of  cattle  :  therefore  it  was  adjudged  for  the  defciidant.*' 

i  Read  ▼.  Hudion.  The  plaintiff  was  a  laceman  :  and  the  question  raised  there  wai, 
whether  the  action  was  maintainable  for  the  words  as  spoken  of  him  in  his  trade,  as  ihe 
declaration  stated  them  to  be  spoken  **de  »tatu  »U9,**  instead  of  being  "artt  tdmUterw;" 
and  the  Court  thought  it  sufficient. 
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HANNAFOKI)  v.  HUmr,  Esq. 


Aetion  for  ftlse  imprisonineiit  brought  by  a  master  of  a  man  of  war,  acainat  his  captain. 
The  defendant  pleaded  two  sets  of  pleas.  The  6rst  set  stated,  that  he  imprisoned  tha 
pitintiff  in  order  to  bring  him  to  a  court-martial  for  disobedience  of  hia  orders,  quar- 
relling, Slc  The  second  set  stated,  that  the  imprisonment  took  place  in  consequence 
of  charges  brought  against  the  plaintiff  hj  a  superior  officer. 

The  sentence  of  a  court-martial,  held  to  investigate  the  charees,  cannot  be  received  aa 
cooclttsive  evidence  on  this  state  of  the  pleadinffs,  but  to  make  it  so.  should  be  pleaded^ 
aaanettoml;  and  it  is  open  to  the  jury,  if  they  believe  that  the  imprisonment  took- 
place  on  toe  charges  atated  in  the  first  sot  of  pleas,  to  inquire  into  the  truth  of  thoaa 
charges,  notwithataoding  the  decision  of  the  court-martial  upon  them. 

Falsi  imprisonment.  The  first  count  of  the  declaration  stated  that  the  defend^ 
aat^onthe  14th  of  wivgi/sf,  1824,a88auhed  the  plaintiff  on  board  of  a  certain  ship, 
*1401  ^^^^^  *^^  Thoetdy  and  compelled  him  to  enter  a  certain  small  and  con* 
^  fined  cabin,  or  room,  and  there  kept  him  imprisoned,  without  any  rea- 
sonable or  probable  cause,  for  the  space  of  three  days,  whereby  he  suffered 
much,  and  was  injured  gready  in  credit,  health,  dec.  There  were  other  counts, 
charging  other  similar  imprisonments ;  but  the  only  imt>risonment8  upon  which 
evidence  was  given  were— that  stated  in  the  first  count,  and  another,  which  foU 
lowed  an  arrest  on  the  31st  of  August. 

The  defendant  pleaded,  1st,  the  general  issue ;  2d,  that,  at  the  time  of  the* 
assault,  &c.,  complained  of  in  the  first  count,  he  was  captain  and  commander 
of  the  7\Deed^  which  was  a  ship  of  war,  and  that  the  plaintiff,  being  a  person 
belonging  to  the  fleet,  and  subject  to  his  command  as  his  superior  oflicer,  '*did ' 
wilfully  and  unlawfully  refuse  to  obey,  and  did  wilfully  and  unlawfully  disobey 
a  certain  lawful  command,  before  then  given  by  him  as  such  officer,**  contrary 
to  his  duty,  and  in  breach  of  good  order  and  the  discipline  of  the  navv,  ^.; 
in  consequence  of  which  he,  the  defendant,  put  him  under  arrest,  ^  in  order  that 
he  might  be  brought,  and  until  he  should  be  brought,  to  trial  by  a  court-mar« 
tial*'  for  his  offence. 

3d.  The  defendant  pleaded  that  the  cause  of  the  arrest  was  disobedience  by 
the  plaintiff*  to  an  order  issued  by  a  certain  superior  officer. 

4th.  That  the  plaintiff,  having  quarrelled  with  a  certain  superior  officer, 
defendant  caused  him  to  be  imprisoned. 

5th.  That  the  plaintiff  had  behaved  with  contempt  to  the  defendant. 

6th.  That  he  had  behaved  with  contempt  to  a  certain  superior  officer. 

7ih.  That  he  h€ul  u$ed  reproachful  and  provoking  speech  cofid  gestures  to  a 
certain  other  person,  tending  to  make  a  quarrel  and  disturbance. 

8th.  That  he  had  made  in  the  log-book  an  undue,  improper^  and  itnauthof' 
isedeniry. 

9th.  That  he  had  been  guilty  oi  falsehood  and  prevarication. 
MSOl       *10^-  That  he  had  been  guilty  of  an  offence  against  the  articles  and 
^  orders  for  the  better  regulation  of  the  navy,  cognizable  by  a  court^mar* 
Hal,  but  not  stating  what  the  offence  was. 

There  was  a  similar  set  of  pleas  to  each  of  the  other  counts  in  the  declara- 
tion.  The  rest  of  the  pleas  stated,  in  substance,  that  the  defendant  arrested  the 
plaintiff  in  order  to  bring  him  to  a  court-martial,  in  consequence  of  certain  com^ 
plaints,  charges,  and  accusations  made  to  the  defendant  against  the  plaintiff 
(for  certain  offences  therein  specified)  by  a  superior  officer  of  the  plaintiff's. 
The  plaintiff  replied,  **de  injuria  sua  propria,"  and  new  assigned  excess.  The 
defendant  rejoined,  **  Not  guilty,*'  to  the  new  assignment,  and  joined  issue  upon 
the  replication. 

The  plaintifiT  was  master,  and  the  defendant  captain  of  a  ship  of  war  called 
the  7\oted.  It  appeared,  that,  on  the  13th  o(  August,  1824,  the  vessel  being 
then  at  Bahia,  the  defendant  directed  the  plaintiff  to  sign  a  set  of  orders  which 
he  had  made  for  the  management  of  the  ship's  crew,  particukurly  reierring  him 
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to  Order  30.  The  plaintiff;  conceiving  that  some  of  them  were  at  Tarianee 
with  the  printed  instructions,  which  are  issued  for  the  regulation  of  the  navy  in 
general,  did  not  feel  justified  in  obeying  the  defendant's  direction*  without  fint 
remonstrating,  which  he  did  by  letter  in  the  following  terms  :— 

^  His  Majesty's  Ship  Tweed,  Bahia. 
^AugU9t  14th,  1824. 
**Sir, — In  compliance  with  your  directions,  the  senior  lieutenant,  desiring  me 
to  peruse  the  30th  article  of  your  orders  issued  yesterday,  I  most  respectluQy 
beg  to  inform  you,  that  I  have  complied  with  that  order ;  and  I  find,  upon  strict 
perusal  of  the  SOth  order,  you  refer  me  to  the  general  printed  naval  instructiflns; 
and,  having  so  done,  I  find  in  them  nothing  to  warrant  my  signing  the  artides 
(Numbers  14,  21,  and  30)  contained  in  your  order-book ;  and,  in  corroboratioii 
of  my  statement,  I  beg  *leave  to  refer  you  to  the  articles,  Numbers  7. 9,  p^^gj 
and  15  of  sect.  1,  chap.  1,  of  general  printed  naval  instructions.  ^ 

*«I  am,  dec. 

(Signed)  ^G.  Hanruford.'' 

Shortly  afler  the  receipt  of  this  letter  by  the  defendant,  the  first  arrest  com- 
plained of  took  place  in  the  presence  of  the  whole  ship's  company,  the  defend* 
ant  reading  and  observing  on  the  letter  written  by  the  plaintiff,  and  also  the 
articles  of  war,  in  a  violent  and  passionate  manner.  It  appeared  that,  before 
this  time,  there  had  been  some  disputes  between  the  plaintiff  and  Lieutenant 
JTetty,  respecting  which  Lieutenant  Kelly  had  addressed  a  letter  to  the  defend- 
ant. The  first  arrest  lasted  three  days,  and  ended  on  the  17th  o{Augutt; 
from  which  time,  till  the  Slst,  the  plaintiff  continued  to  dischai^  his  duties  ae 
master.  On  the  3l8t  he  was  again  placed  under  arrest.  The  crew  were 
present  on  the  quarter-deck,  and  the  defendant  put  the  order-book  into  the 
plaintiff^'s  hand,  and  told  him  to  go  down  and  sign  it.  The  plaintiff  took  the 
book  and  went  down ;  and,  when  he  returned,  he  gave  the  book,  signed,  to 
the  captain,  accompanying  the  act  with  a  remonstrance  against  the  effect  of 
some  of  the  orders.  This  second  imprisonment  lasted  forty-one  days.  At  the 
tipie  of  this  arrest,  the  plaintiff  was  accused  by  the  defendant  of  falsehood  and 
prevarication,  and  also  of  having  made  some  improper  alterations  in  the  log* 
book,  varying  from  the  contents  of  the  log-board ;  but  the  lieutenant  of  the 
watch  proved  that  the  alterations  accorded  with  the  facts,  and  that  they  were 
made  by  his  direction.!  *It  appeared  also,  that  the  captain  had  told  the  r«i  rn 
plaintiff  that  he  might  make  what  alterations  he  pleased  in  the  log-book.  *> 
The  arrest,  during  great  part  of  the  time,  was  what  is  called  close. 

The  orders  of  the  defendant,  particularly  referred  to  in  the  plaintiff's  letter, 
and  which  were  given  in  evidence,  were  as  follow : — 

**  14th.  It  having  frequendy  occurred,  that  serious  and  unfortunate  disputes 
have  arisen  between  the  ships  who  have  embarked  specie  and  the  shippers 
thereof,  in  consequence  of  not  adopting  a  cautious  and  official  mode  in  so 
doing ;  it  is  my  direction  that  the  master  attend  and  pay  most  particular  atten- 
tion to  this  branch  of  his  duty ;  and  whenever  any  treasure  be  brought  on 
board,  that  he,  with  the  oflicers  of  the  watch,  and  the  purser,  attend  in  my  fore 
cabin,  and  there  count  out  every  box,  or  bag,  dollar,  and  coin  so  received, 
which  he  shall  describe  by  number,  mark,  and  contents  in  the  log-book, 
signed  by  the  officers  of  the  watch ;  and  having  so  counted  and  re-packed  all 
such  treasures,  he  is  to  pay  most  particular  attention  to  its  stowage  in  such 
place  as  shall  be  pointed  out  by  the  commanding  officer,  and  not  leave  the 

t  Section  6,  Chap.  2,  Art.  32,  p.  193.  of  the  printed  naval  instructions,  under  the  bead 
of  Master,  after  stating  the  duty  of  the  master  to  make  entries  in  the  log-book  from  the 
log-board ;  and  also  ofihe  lieutenants  to  sign  the  entries,  goes  on  to  say,  "  after  the  lo|- 
book  has  been  signed  by  the  lieutenanu,  no  alteration,  however  trifling,  is  to  be  msde  a 
It,  without  the  approbation  of  the  captain,  and  the  perfect  recollection  of  the  lieutenant  ol 
the  watch,  that  ouch  alteration  ia  proper.*' 
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plaee  untQ  safely  and  securely  lodged,  which  he  is  to  report  to  me  if  on  boanl, 
or  the  first  lieutenant  in  my  absence." 

*'2l8t  Whenever  any  officer  may  be  desirous  of  making  any  official  com- 
manication  with  the  commander  in  chief  or  other  public  department,  it  shall  be 
done  by  letter  to  me,  that  I  may  forward  or  withhold  the  same  as  I  shall  judge 
.  fit  foi  his  majesty's  service.*' 

^  30ih.  It  is  with  regret  that  I  advert  to  the  recent  perpetual  complaints  of 
an  officer  against  his  superior  in  the  execution  of  his  office ;  and,  anxious  to 
terminate,  if  possible,  such  conduct  without  resorting  to  extremes,  I  refer  that 
officer  to  the  serious  consideration  of  the  articles  of  war,  Nos.  19,  21,  22,  and 
23,  as  well  as  the  general  printed  instructions,— further,  he  herewith  receives 
*1531  ™^  most  'positive  orders,  never,  upon  any  pretence  whatsoever,  to  pre- 
^  sume  to  enter  into  any  altercation  again  with  him  upon  the  quarter* 
deck;  but  that  he  conform  to  the  discipline  of  the  service,  and  a  cautious 
observance  of  the  21st  article  of  war,  as  well  as  the  13th  order,  ^c,  ^c,  &c." 

The  articles  in  the  naval  instructions  relied  on  by  the  plaintiff  as  his  author^ 
ity  for  his  conduct,  and  which  were  also  read  in  evidence,  were  the  fol- 
lowing : — 

Sect.  I,  chap.  l^Art*  7.  **If  an  officer  shall  observe  any  misconduct  in  his 
anperior,  or  shall  suffer  any  personal  oppression,  injustice,  or  other  ill  treat- 
ment, he  is  not,  on  that  account,  to  hJX  in  any  degree  in  respect  due  to  such 
superior  officer ;  but  he  is  to  represent  such  misconduct  or  ill  treatment  to  the 
captain  of  the  ship  to  which  he  belongs,  or  to  the  flag-officer  commanding  the 
squadron  in  which  he  serves,  or  to  the  commander  in  chief,  as  circumstances 
may  require." 

Art,  9.  ^  If  an  officer  or  other  person  shall  have  occasion  to  represent  the 
misconduct  of  any  officer,  or  shall  have  cause  of  complaint,  he  is  to  represent 
it  to  the  captain  of  the  ship  to  which  he  belongs ;  but  if  the  captain  shall  not 
attend  to  his  representations,  or  if  the  captain  be  the  officer  whose  misconduct 
he  shall  think  it  necessary  to  represent,  or  of  whose  ill  treatment  he  shall  have 
cause  to  complain,  he  is  to  make  his  representation  to  the  commander  in  chief, 
to  the  superior  officer  present,  or  to  the  Secretary  of  the  Admiralty,  as  circum- 
stances may  require." 

Art.  15.  "If  an  officer  shall  at  any  time  receive  from  his  superior  an  order 
which  may  be  contrary  in  any  respect  to  any  article  in  these  general  instruc- 
tions, or  to  any  particular  order  he  may  have  received  from  the  Lords  Com- 
missioners of  the  Admiralty,  or  from  any  superior  officer,  he  is  to  represent  in 
Writing  such  contrariety  to  the  officer  from  whom  he  shall  have  received  the 
order;  but  if  after  such  representation,  that  officer  shall  direct  him  to  obey  the 
*1541  *^^^'^  ^®  ^^^  given  him,  he  is  to  obey  it,  and  report  the  circumstances 
-'  to  the  commander  in  chief,  or  to  the  Secretary  of  the  Admiralty,  as 
niay  be  necessary." 

It  appeared  from  the  evidence,  that  between  the  13th  August^  when  the 
plaintiff  was  first  required  to  sign  the  order-book,  but  refused,  and  the  31st, 
when  ho  did  actually  sign  it,  no  repetition  of  the  order  to  sign  had  been  given 
by  the  defendant :  it  was,  therefore,  contended  for  the  plaintifif,  that  he  had 
acted  properly  in  the  affair,  and  was  not  guilty  of  any  breach  of  his  duty. 

It  did  not  appear  that  there  was  any  unnecessary  delay  in  bringing  the 
plaintiff  to  trial  by  the  court-martial. 

The  charges  exhibited  by  the  defendant  before  the  court-martial  against  tlie 
plaintiff,  were  as  follow : — 

lit  Charge,  For  a  breach  of  the  19th,  22d,  and  23d  articles  of  war,  on  or 
about  the  29  th  July^  and  7th  August^  by  conduct  as  set  forth  in  Lieutenant 
Keliy^s  letter  of  the  latter  date. 

2d  Charge,  For  behaving  to  me  with  disrespect  and  contempt,  on  or  about 
(he  10th  day  of  Auguit^  in  declaring  that  he  stood  too  high  on  the  board 


502  Hannaford  r.  Hunk.   M.  T.  1825.        [154 

(Navy  Board)  to  be  ainud  of  or 'hnrt'l^yaiiy'represeatadon  1  oodd  make  of 
hiB  conduct. 

dd  Charge.  For  disobedience  of  orders  and  tin-officer-like  conduct,  between 
the  10th  day  of  August,  and  29th  of  the  same  month. 

4th  Charge,  For  making  insertions  in  the  log-book  relative  to  me,  without 
my  directing  him  so  to  do,  more  particularly  on  the  morning  of  Sundayt  ihe 
39th  August;  and  being  guilty  of  falsehood  and  prevarication  when  taxed 
therewith  on  the  qaarter-deck. 

As  to  the  first  and  second  chaiges,  the  court-martial  were  of  opinion,  ditt 
they  could  not  decide  upon  them,  inasmuch  as  the  first  arrest  having  been  put 
an  end  to  on  *the  17th  August^  all  chaiges  prior  to.  that  time  were  r^^^ 
done  away  with.  «  ^ 

As  to  the  third  and  fourth  eharges,  the  court  were  of  opinion  that  they  wete 
in  part  proved,  and  decided  that  the  plaintiff  should  be  reprimanded,  and  admo- 
nished t<>  be  more  careful  in  his  behavior  in  future. 

The  Attorney  Oeneral,  for  the  defendant,  contended,  that  although  the  court- 
martial  were  in  error  in  not  deciding  on  the  first  and  second  chaiges  whi^h  re- 
lated to  the  first  arrest ;  yet  as  the  whole  affair  had  been  investigated,  and  evi- 
dence heard  on  both  sides,  it  was  not  competent  to  go  into  the  investigation  a 
second  time  before  a  tribunal  of  a  different  description.  He  relied  on  the  sen- 
tence of  the  court  as  conclusive  upon  the  question. 

Abbott,  G.  J.     I  think,  if  you  mean  to  say,  that  you  put  the  plaintiff  under 
arrest  in  order  to  bring  him  to  a  court-martial,  and  that  ^ou  did  so  bring  him, 
-and  rely  on  the  sentence  of  the  court-martial  as- conclusive,  you  must  so  plead 
it,  and  plead  it  by  way  of  estoppel.     By  this  form  of  pleading  you  consent  to 
bring  the  question  before  a  jury.     The  questions  are,  whether  the  defendant 
•did  put  the  plaintiff  under  arrest  for  the  chaiges  alleged  in  the  pleas;  andl 
fske  it  that  the  truth  of  those  charges  is  to  be  inquired  of  here.     One  set  of 
pleas  justifies  the  arrest,  on  the  ground  of  a  chaige  of  disobedience  made  by 
another  officer.     And  I  shall  tell  the  jury,  that  if  they  think  the  arrest  took 
place  in  consequence  of  the  chaiges  made  by  Lieutenant  JTe/fy,  then  they  most 
.find  their  verdict  for  the  defendant :  and  I  shall  leave  it  to  ihem  to  say,  whe- 
ther it  took  place  for  that  or  for  any  other  cause. 

The  Attorney  General  then  addressed  the  jury,  and  called  a  witness,  whose 
testimony,  though  it  showed  some  acts  of  impropriety  on  the  part  of  the  pUii^ 
tiff,  did  not  materially  vary  the  case  as  proved  by  his  witnesses. 

*  Abbott.  C,  J.,  in  his  summing  up,  said — The  arrest  in  this  ease  is  r^j^^ 
what  is  called  close.  But  I  am  of  opinion,  in  point  of  law,  that  it  is  in  *- 
the  discretion  of  the  superior  officer  to  say,  whether  an  arrest  shall  be  close  or 
at  large.  If  he  put  a  party  under  arrest  without  cause,  then  the  difference  is 
matter  of  consideration,  only  with  a  view  to  the  estimate  of  damages.  Upon 
this  record,  I  am  of  opinion,  in  point  of  law,  that  it  is  left  for  you  to  inquire 
whether  the  arrest  took  place  on  any  of  the  alleged  grounds,  either  in  conse- 
quence of  disobedience  to  the  defendant,  or  of  a  charge  made  by  another  supe- 
rior officer.  If  you  think  that  the  cause  of  arrest  was,  on  both  days,  the  com- 
plaint made  by  Lieutenant  Kelly,  then  you  will  find  for  the  defendant  on  those 
pleas  which  so  state  it ;  but  if  you  think  that  it  was  not  for  that,  but  for  the 
others,  viz,,  that  the  plaintiff  had  in  fact  disobeyed,  quarrelled,  ^.,  then  I  am 
of  opinion,  that  you  are  at  liberty  to  inquire  into  the  truth  of  the  charges  made. 
The  letter  of  the  14th  of  August,  is  stated  by  the  defendant  to  be  his  ground  of 
arrest  in  his  letter  to  the  Admiral.  But  I  think  that  he  is  not  to  be  held  strictly 
to  the  circumstance  of  the  letter ;  but  if  he  can  show  improper  conduct  before, 
he  is  at  liberty  to  take  advantage  of  it.  There  is  no  entry  in  the  log-book  pre- 
vious to  that  time.  I  think  that  the  letter  of  remonstrance  respecting  the  sign- 
iog  of  the  orders,  is  not  an  act  of  disobedience.  It  is  not  necessary  that  I 
should  give  any  opinion,  as  to  whether  any  thing  in  the  defendant's  order-book 
^<ras  contrary  to  the  prmted  instructions.    I  think  it  was  competent  to  the  cap- 
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tain  to  make  the  order  about  the  bnllion.  I  think  the  defendant  was  justified 
in  a^ertisC^  tfrat  quirrels'had  tdken  pl^e,  without  menlionihg  the  names  of  the 
parties :  and  I  tliink  that  the  order  made  by  the  defendant  about  sending  letters 
through  him  to  the  commander-in-chief,  is  at  variance  with  or  at  least  hardly 
warranted  by  the  printed  instructions ;  but  I  do  not  think  it  necessary  to  lay 
down  any  positive  opinion  on  the  subject  The  question  as  to  the  first 
*1671  *^^^^^^^  ^>  ^^^  ^®  plaintiff  disobey  the  captain  and  refuse  to  sign  the 
J  orders  ?  As  to  the  second  arrest,  I  think  it  seems  to  have  been  made  in 
consequence  of  the  entry  in  the  lo^-book.  I  find  nothing  in  the  printed  instruc- 
tions, which  requires  the  master  to  confine  the  entries  m  the  log-book  to  that 
which  is  on  the  log-board,  and  I  should  be  gready  surprised  if  it  were  so.  If 
you  shall  be  of  opinion  that  the  first  arrest  took  place  on  the  writing  of  the  letter 
as  to  the  signing  of  the  orders,  and  that  the  writing  such  letter  was  not  an  act 
of  disobedience ;  and  if  you  shalf  think  that  the  second  arrest  was  made  in  con* 
tbuation  of  the  first,  or  on  account  of  the  insertion  in  the  log-book,  or  of  pre- 
varication and  falsehood,  and  also  that  the  entry  was  not  an  unauthorized  entry* 
and  that  there  is  no  proof  of  falsehood  or  prevarication ;  then  in  either  of  these 
eases  you  will  find  your  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiflf— Damages,  300/. 

Broufrhamf  Parker  and  Pattisont  for  the  phinttfT. 

The  AUomty  Oeneralt  ScarUtU  and  Maule^  for  the  defendant. 

[Attomies — Vinceriif  and  C,  /orlM.] 

The  case  of  Wail  v.  M'NamantttT^ed  before  Lord  Mamjield  at  West.  Sitt.  aft.  M.  T. 
1779,  cited  in  1  T.  R.  536,  was  an  action  brought  by  a  captain  in  the  African  Corju, 
against  the  defendant,  who  was  Lieutenant-Governor  of  Senegambia,,  for  imprisoning  him 
for  nine  montha  at  Gambia^  under  circumstances  of  cruelty.  The  defendant  pleaded  the 
general  iasue,  intending  to  justify  the  imprisonment  as  under  the  mutiny  act,  on  iho  ^rround 
-if  the  plaintifi'*s  di^bediekice  of^ordem.    (By  the  army  mutiny  acta  defendants  may  give 

r»al  matter  in  evidence  under  the  general  issue.)  The  alleged  disobedience  was,  that 
plaintiff',  being  ill,  had  left  hia  post  without  leave  from  hie  auperior.  Lord  Mant field 
said,  **  In  trying  the  legality  of  acts  done  by  military  officers  in  the  exercise  of  their  duty* 
*1581  Particularly  beyond  the  aeaa,  where  cases  mav  occur  without  the  ^possibility  of 
-*  application  for  proper  advice,  great  latitude  ougnt  to  be  allowed,  and  they  ought  not 
toaofier  for  a  slip  of  form,  if  their  intention  appears  by  the  evidence  to  be  upright ;  it  is 
the  aame  as  when  complainia  are  brought  against  inferior  civil  magistrates,  such  aa  jua- 
tictfaof  the  pea^e,  for  acta  done  by  them  in  the  exercise  of  their  civil  duty.  There,  the 
principal  inquiry  to  be  made  ia,  how  the  heart  stood ;  and  if  there  appears  to  be  nothing 
Wrong  there,  great  latitude  will  be  allowed  for  misapprehension  or  mistake.  But,  on  the 
other  hand,  if  the  heart  ta  wrong,  if  cruelty,  malice  and  oppression  appear  to  hove  occa- 
sioned or  aggravated  the  imprisonment  or  other  injury  complained  of,  they  shall  not  cover 
themselves  with  the  thin  veil  of  legal  forms,  nor  escape,  under  the  cover  of  a  justification, 
the  moat  technically  resular,  from  that  punishment  which  it  is  your  province  and  your 
duty  to  inflict  in  so  scandaloua  an  abuse  of  public  trust.  It  is  admitted,  that  the  plaintiff 
Was  to  blame  in  leaving  his  post ;  but  there  was  no  enemy,  no  mutinv,  no  danger.  His 
health  waa  declining,  and  ho  trusted  to  the  benevolence  of  the  defendant  to  consider  the 
eircamatancea  under  whie h  he  acted ;  but,  supposing  it  to  be  the  defendant's  duty  to  call 
him  to  a  military  account  for  hia  miaconduct,  what  apology  is  there  for  denying  him  the 
use  of  common  air  in  a  sultry  climate,  and  shuttinj^  him  up  in  a  gloomy  prison,  where 
there  waa  no  possibility  of  bringing  him  to  a  trial  for  several  months,  there  not  being  a 
saflieient  number  of  ofncers  to  form  a  court-martial;  ihoae  circumstances,  independent  of 
the  clearest  evidence  of  malice,  aa  aworo  to  by  one  of  the  witnesses,  are  sufficient  for  you 
to  presume  a  bad  malignant  motive  in  the  defendant,  which  would  deatroy  his  justification, 
bad  it  even  been  within  the  power  delegated  to  the  defendant  by  his  commission."  The 
jury  found  a  verdict  for  plaintiff,  damasea.  10002. 

In  the  case  of  Warden  v.  Bailey,  4  'I  aunt.  67,  it  waa  held  that  an  action  for  falae  impri- 
sonment lies  by  an  inferior  officer  againat  hia  auperior,  for  an  imprisonment  for  disobe- 
dience of  an  onier  not  within  the  acope  of  military  authority,  although  the  imprisonment 
had  been  followed  by  a  court-martial.  In  that  case,  the  law  on  this  subject  was  much  dia- 
cvised  by  the  learned  serjeanu  engaged  in  it. 
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HUGHES  V.  BREEDS  et  al. 

If  a  written  paper  contain  a  specification  offfoods,  and  the  render  by  it  aipree  '*  to  fioiih 
the  goods  in  a  tradesman-like  manner.'*  Tnis  agreement  does  not  reqaire  any  stamp, 
as  it  is  an  ajgreement  for  the  sale  of  goods,  and  not  for  the  doing  of  worlL.  And  it  need 
not  be  specially  declared  on. 

AflfliniPflrr  for  marble  chimney-pieces  sold  and  delivered,  with  the  commoa 
money  counts.     Plea — General  issue. 

The  question  raised  was,  whether  the  following  written  agreement  (which 
was  not  declared  on  in  any  special  count)  required  a  stamp. 

**  Marble  chimney-pieces  for  the  Castle  Inn,  Two  black  marble  in  the  lugt 
room,  one  statuary  in  the  back  room  adjoining."  (It  specified  several  more 
chimney-pieces.) 

**  Memorandum  of  an  agreement  between  Breeds^  Fameomb,  4*  ^m  and 
TTkomof  Hughes,  Clerkenwell,  London,  77ie  aforesaid  T.  Hughes  doth 
agree  to  finish  the  aforesaid  marble  chimney-pieces  in  a  tradesman-like  man' 
fier,  at  prices  before  agreed  to,  by  the  4th  o{  June,  1818.** 

^  This  agreement  agreed  to  on  the  1st  day  of  May,  1818. 

**  T,  Hughes  doth  further  ajrree  to  execute  the  above  order  by  the  time  above- 
mentioned.  In  default,  T.  Hughes  to  forfeit  the  price  of  the  aforesaid  chim- 
ney-pieces.   A  bill  at  three  months  for  the  amount.    (Signed  by  the  parties.") 

Chitty,  for  the  defendant  Famcomb,  objected,  that  this  agreement  required 
a  stamp,  because  the  goods  were  not  in  a  state  to  be  delivered  when  the  agree- 
ment was  entered  into— something  more  was  to  be  done — ^they  were  to  be 
finished.     And  he  cited  Buxton  v.  Bedal,  3  Ea.  303.t 

*Abbott,  C.  J.   I  think  this  is  a  contract  relating  to  the  sale  of  goods ;   r^iAA 
and,  therefore,  within  the  exception  of  the  stamp  act :  the  defendanU  ■• 
order  the  goods,  and  the  plaintiff  is  to  complete  and  send  them.     That  is  only 
goods  sold. 

Campbell,  on  the  same  side.  Perhaps  your  Lordship  will  save  the  pomt 
This  agreement  was  entered  into  before  the  goods  were  complete ;  and  there- 
fore is  an  agreement  for  work  to  be  done,  as  well  as  for  the  sale  of  the  goods 
when  complete,  and  therefore  ought  to  be  stamped.  The  plaintiff  first  agrees 
to  make  what  were  blocks  of  marble  into  chimney-pieces ;  and  then  to  sell 
them  to  the  plaintiff:  it  cannot,  therefore,  be  an  agreement  for  the  sale  of  goods, 
as  they  were  not  goods  in  a  state  to  be  sold  at  the  time  of  entering  into  the 
contract. 

Abbott,  C.  J.  It  by  no  means  appears  that  the  chimney-pieces  did  not 
exist  at  all,  but  rather  the  contrary,  for  it  seems  they  only  required  to  be 
finished.  I  am  clearly  of  opinion,  that  this  is  a  contract  relating  to  the  sale  of 
goods,  and  therefore  does  not  require  any  stamp.  I  think  that  the  fact,  thtt 
something  remained  to  be  done  to  the  goods  before  the  delivery  makes  no  dif« 
ference ;  indeed,  I  have  no  doubt  on  the  point. 

Verdict  for  the  plaintiff.— Damages,  77/.  10i« 

t  In  that  case  it  was  held,  that  a  contract  for  the  wtaking  of  goods  required  a  stsmp* 

The  words  of  the  exemption  in  the  stamp  act,  55  Geo.  3,  e.  184,  are  **  memoraodom,  let* 

er,  or  agreement  made  for  or  relating  to  the  sale  of  any  goods,  wares,  or  merchandiist " 
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Gumejff  and  /).  F.  Jones^  for  the  plaintiff. 
CampbelU  and  Chitty,  for  the  defendant  Famcotnbm 
RuihinBont  for  the  defendant  Breeds, 


[ittoniiea— G.  Selby^  and  Knowlee^  for  the  defendant  BreedSf  and  Gregean  ^ 

/*.,  for  the  defendant  Fameonib,'\ 


•101]  •DAFTER  t>.  CRESWELL,  Esq. 

If  one  «zeciit«  a  ship's  articles  to  senre  on  board  as  an  able  seaman,  at  certain  waffes,  and 
when  on  bMrd  act  as  a  cuddy-servant ;  if  there  be  no  express  agreement  that  he  ahail 
receive  separate  waces  as  s  cuddy-servant,  he  can  maintain  no  action  against  the  cap* 
ttin  for  wages  in  that  capacity.  Whether  he  could,  if  there  were  an  express  agree- 
ment— QiMsre. 

AflsiTMPSTT  for  work  and  labor  as  a  servant. 

It  appeared  on  the  part  of  the  plaintiff,  that  he  was  employed  as  the  cuddy* 
aerrant  of  the  Retell  JSaet  India  ship,  of  which  the  defendant  was  the  captain ; 
tnd  the  plaintiff's  former  master,  Captain  Freemarif  proved,  that  he  had 
employed  him,  and  found  him  a  valuable  cuddy-servant,  and  always  gave  him 
enough  to  make  up  his  seaman*s  wages  35/.  a  year.  The  cuddy-servant  is 
the  person  who  waits  at  dinner,  &c.,  on  the  passengers  on  board  Fast  India* 
tnen, 

Scarlett f  for  the  defendant.  I  submit,  that  the  plaintiff  must  be  called,  for 
he  has  executed  the  ship's  articles  as  an  able  seaman,  at  35«.  a  month  wages ; 
snd,  according  to  the  authorities  and  the  act  of  parliament,  he  can  recover  no 
more.  In  the  case  of  fVkite  v.  Wilton^  2  Bos.  and  Pul.  116,  it  was  laid  down^ 
if  a  man  agree  by  the  articles  to  serve  for  certain  wages,  he  cannot  recover 
more.  And  by  die  stat.  2  Geo,  2,  c.  36,  the  owners  of  ships  are  obliged  to 
have  articles  signed  containing  the  terms  agreed  on.  And  it  has  been  held  also 
in  the  Admiralty  Courts,  that  no  man  can  recover  more  than  is  specified  in  the 
ship's  articles.  Now  the  plaintiff  had  been  paid  the  sum  specified  in  the 
Articles,  and  more. 

The  ship's  articles,  signed  by  the  plaintiff,  and  dated  December  2d,  1819, 
were  put  in.  By  those,  it  appeared  that  the  plaintiff  agreed  to  serve  as  an 
able  seaman  at  the  wages  of  35«.  a  month ;  and  the  purser  proved  payments  to 
him  to  more  than  that  amount. 

Gumey^  for  the  plaintiff.     We  do  not  go  for  seaman's  wages. 

Abbott,  C.  J.  I  think  you  ought  to  be  nonsuited.  I  am  of  opinion,  that, 
in  point  of  law,  the  ship's  articles  are  conclusive.  If  you  had  proved  a  dis- 
^1621  ^^^^  contract  for  the  ^plaintiff  to  recover  more,  I  would  have  allowed 
-*   you  to  go  on,  but  you  only  attempt  to  raise  an  implied  aesvmpsit. 

Gumey.  I  was  going  to  contend,  that  the  case  was  distinguishable  from 
the  authority  cited:  that  was  the  case  of  a  mate,  whose  services  were  of  a 
kind  to  be  within  the  articles,  but  the  plaintiff's  services,  for  which  he  now 
claims  a  compensation,  were  distinct  from  those  of  a  seaman,  namely,  those  of 
&  cuddy -servant.  The  defendant  does  not  take  him,  because  he  is  a  seaman, 
bntgoes  and  asks  his  character  of  a  former  master;  and  we  have  also  proved 
that  a  cuddy -servant  receives  wages. 

Abbott,  C.  J.  The  only  evidence  is,  that  Captain  Freeman  used  to  pay 
his  cuddy-servant« 

Gumey,    The  plaintiff  is  proved  to  be  an  excellent  servant. 

Vol.  XU.— 64  2  S 
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Abbott,  G.  !•  I  am  veiy  sttrry'to  iaferrapt  you,  but  I  am  deeidedlyof 
opinion,  that  if  a  man  signs  the  ship's  articles  as  a  seaman,  he  da  t«6ov6rno 
more  wages  than  are  there  agreed  for»  however  he  may  be  employed  on  board 
the  ship;  you  have  proved  no  express  contract  for  him  to  be  paid  more;  if 
you  had,  I  would  not  have  stopped .  the  case ;  biit  as  it  is,  I  feel  bouod  to 
nonsuit. 

The  plaintiff  was  then  nonsuited,  with  liberty  to  move  to  enter  i 
verdict  for  the  plaintiff*,  if  the  Court  above  should  think  the 
action  maintainable. 
Gurney^  and  ChUty^  for  the  plaintiff. 
Scarlettf  and  Cretiwell^  for  the  defendant. 

[Attomies— fT.  TFiUiam,  and  BM  ^  B.] 


BEFORE  ABBOn*,  C.  J.,  BATLET,  HOLftOTD,  AM)  LITtLEDALE,  Ja 

In  Banc. 

Chirney  now  moved  in  pursuance  of  the  leave  ppven  at  the  trial;  but  the 
Court  concurred  in  the  opinion  given  by  the  Lord  Chief  Justice  at  the  trial,  and 
refused  the  rule. 

Bv  the  itftt.  2  Geo,  S,  e.  36,  «.  2,  it  is  enacted,  **tbat  if  any  teiman  or  mariner  enter 
or  anip  himaelf  on  board  any  merchant  ship  or  vesael  on  any  intended  voyage  for  paru 
beyond  the  aeaa,  he  and  they  so  entering  themselves  as  aforesaid  shall,  and  they  are 
hereby  obliged  to  aign  such  agreement  or  contract  (in  writing)  within  three  days  after  he 
or  they  shall  have  entered  themselves  on  board  any  ship  or  vessel,  in  order  to  proceed  on 
any  voyage  aa  aforesaid,  which  agreement  or  ogreementt,  or  contraetMn  after  the  figuni 
thereof,  ehall  he  eoneluaive  and  binding  to  all  partiee,  for  and  during  the  time  or  limea  w 
agreed  or  contracted  for,  to  all  intents  and  purposes,  any  cnstoih  or  usage  to  the  cootrary 
in  anywise  noiwithatanding.'* 

The  cam  of  White  v.  IVileon,  2  Boa.  dc  Pul.  116,  was  an  ection  of  ataumfiati  by  tba 
'Ikiate  of  a  ship  engaged  in  the  alave  trade,  on  a  promise,  that  in  consideration  of  his  §er* 
vices,  the  defendant  would,  in  addition  to  his  wages,  pav  him  the'value  of  one  negro  alate. 
It  waa  proved  that  mates  of  slate  ships  usually  received  the  value  of  one  or  two  slavev,  if 
they  did  not  misbehave,  and  that  Ihe  defendant  had  agreed  to  allow  the  plainiifl'  the  value 
of  one  slave.  It  was  contended,  that  the  act  of  parliament  applied  only  to  wages  in  tba 
Strict  sense,  and  not  to  collateral  perquisites,  v^hich  might  be  agreed  on.  But  the  Court 
'•aid,  that  it  waa  impoaaible  to  consider  this  perquisite  in  any  other  light  than  as  wagei ; 
and  that,  if  it  were  otherwiae,  it  would  be  the  means  of  evading  the  atatute. 


STOCKDALE  v.  ONWHYN. 

No  action  can  be  maintained  for  pirating  a  work  which  professes  to  be  the  amours  of  i 
courtezan,  and  it  is  no  answer  to  the  objection  that  the  defendant  is  also  a  wrongdoer 
in  publishing  ihem,  and  that  he  therefore  ou^ht  not  to  set  up  their  immorality.  S^if 
that  a  person  being  seen  correcting  the  MS.  is  not  sufficient  evidence  that  the  copyrigli^- 
of  a  work  ia  hia. 

Case  for  pirating  a  work,  published  by  the  plaintiff,  entitled,  *«  Memoirs  of 
JHartitttt  W%Uon.^''\    Plea— General  issue. 


t  The  atatute  54  Oeo,  3,  e.  156,  «.  4,  recitea  that,  by  an  act  of  the  eighth  year  of  Qseei 

books, 

liberty  of  printing 


rhe  statute  54  Oeo,  3,  e.  156,  «.  4,  recitea  that,  by  an  act  of  the  eighth  year  of  Qseei 
%  and  the  fort^-first  year  of  his  late  majesty's  reign,  "the  author  of  any  book <* 
a,  and  the  assignee  or  assigns  of  such  author,  reapectively,  should  hsve  the  ^ 
ty  of  printing  and  reprinting  auoh  book  or  hooka  for  the  lorm  of  fourteen  yesrii  ^ 
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*To  show  liie  work  to  be  the  copyn^t  of  the  plaintiff,  a  witneaa  was 
*lflfil  ^^®^>  ^^^  stated,  that,  before  it  was  Sprinted,  he  saw  the  manuscript 
J  in  the  hands  of  the  phiintiff,  who  was  correcting  it.  But  it  also  appeared 
from  the  cross-examination  of  the  plaintiff's  witnesses,  that  the  work  professed 
lo  be  an  account  of  the  amours  of  Harriettt  Wilson^  a  courtezan  ;  and  that  it 
contained  the  parttculare  of  an  intrigue  between  a  person  stated  to  be  a 
Colonel,  and  a  female  called  Julia;  and  also  a  conversation  between  Bdrrieite 
*lftBl  *^^*^^  ^^^  ^  nobleman,  who  was  named,  who  wished  to  procure  her 
J   as  a  mistress  for  his  son. 

Abbott  C.  J.     How  is  the  copyright  shown  to  be  in  the  plaintiff? 

Brtmgham,  for  the  plaintiff.  We  show  the  manuscript  to  be  in  his  hands 
before  it  was  published. 

Abbott*  C.  J.  Then  the  action  cannot  be  maintained  on  another  ground. 
Thin  is  a  work  that  the  law  will  not  protect. 

Brougham,     In  every  case  that  has  occarred,  the  objection  to  the  morally 

commence  from  the  day  of  first  pablishing  the  same,  and  no  longer ;  and  it  was  provided, 
that  after  the  eipiraiion  of  the  said  term  of  fourteen  years,  the  riffht  of  printing  or  dis- 
posing of  copies  should  return  to  the  authors  thereof,  it  they  were  tnen  living,  for  another 
term  of  fourteen  years:  And  whereas  it  will  afford  further  encoura^ment  to  literature,  if 
the  duration  of  such  copyright  were  extended  in  manner  hereinafter  mentioned;  Be  it 
further  enacted,  ihat,  from  and  after  the  passing  of  this  act,  the  author  of  any  book  or 
books  composed  and  not  printed  and  published,  or  which  shall  hereafter  be  composed, 
and  be  printed  and  published,  and  his  assignee  or  assigns,  shall  have  the  sole  liberty  of 
priming  and  reprinting  such  book  or  books  for  the  full  term  of  twenty-eight  vears,  to  com- 
mence from  the  6^  of  first  publishing  the  same,  and  also,  if  the  author  shall  be  living  at 
the  end  of  that  period  for  the  residue  of  his  natural  life;  and  that  if  any  bookseller  6r 
printer,  or  other  pi*rson  whstsoever.  in  any  pan  of  the  united  kingdom  of  Great  Briiain 
n»A  Ireland,  in  the  Iil§9  of  Nan,  Jersey  or  Guemtty,  or  in  anv  other  part  of  the  British 
dominions,  shall,  from  and  after  the  passing  of  this  act,- within  the  terms  and  times  granted 
sod  limited  by  this  act  as  afotvsaid,  print,  reprint,  or  import,  or  shall  cause  to  be  printed, 
reprinted  or   imported,  any  such  book  or  books,  without  the  consent  of  the  author  or 
author;*,  or  other  proprietor  or  proprietors  of  the  copyright  of  and  in  such  book  and  books, 
first  had  and  obtained  in  writing;  or,  knowing  the  same  to  be  so  printed,  reprinted  or 
importfd   without  such  consent  of  such  author  or  authors,  or  other  proprietor  or  proprie- 
tors, shall  sell,  publish  or  expose  to  sale,  or  cause  to  be  sold,  published  or  exposed  to  sale, 
or  shall  have  in  his  or  thttir  possession  for  sale,  any  such  book  or  books,  without  sut^h 
consen*  first  had  snd  obtained  as  aforesaid,  then  such  oflTender  or  offenders  shall  be  linble 
to  a  special  action  on  the  case,  at  the  suit  of  the  author  or  authors,  or  other  proprietor  or  pro- 
prif>tor8  of  the  copyright  of  such  book  or  books  so  unlawfully  printed,  reprinted  or  imported, 
or  publinhed  or  exposed  to  sale,  or  being  in  the  possession  of  such  offender  or  offenders 
for  sale  as  aforei»aid.  contrary  to  the  true  intent  and  meaning  of  this  act :  and  everv  auch 
author  or  authors,  or  other  proprietor  or  proprietors,  shall  and  may.  by  and  in  such  spe- 
cial action  upon  the  case,  to  be  so  brought  against  such  offender  or  offenders,  in  any  cotrrt 
of  record  in  Ihst  part  of  the  ssid  United  Kingdom,  or  of  the  British  Dominions,  in  which 
the  offence  shall  be  committed,  recover  such  damages  as  the  jury  on  the  trial  of  such 
action,  or  on  the  execution  of  a  writ  of  inquiry  thereon,  shell  give  or  assess,  together  with 
double  costs  of  suit ;  in  which  action  no  wager  of  law.  essoin,  privilege  or  protection,  nor 
more  than  one  imparlance,  shall  be  allowed ;  and  all  and  every  such  offender  and  ofljend- 
ers  shall  also  forfeit  such  book  or  books  and  all  and  every  sheet  being  part  of  such  book 
or  books,  and  shall  deliver  the  same  to  the  author  or  authors,  or  other  proprietor  or  pro- 
prietors of  the  copyright  of  such  book  or  books,  upon  order  of  any  court  of  record  in 
which  any  action  or  suit  in  law  or  equity  shall  be  commenced  or  prosecuted  by  such 
author  or  authors,  or  other  proprietor  or  proprietors,  to  be  made  on  motion  or  petition  to 
the  said  court ;  and  the  said  author  or  authors,  or  other  proprietor  or  proprietors  shall 
forthwith  damask  or  make  waste  psper  of  the  said  bpok  or  books  and  sheet  or  sheets ; 
and  all  and  every  such  offender  snd  off*enders  shall  ilso  forfeit  the  sum  of  threepence  for 
every  sheet  thereof,  either  printed  or  priniitig.  or  published  or  exposed  to  sale,  contrary  to 
the  true  intent  and  meaning  of  this  act;  the  one  moiety  thereof  to  the  king*s  most  excel- 
lent majesty,  his  heirs  and  successors,  and  the  other  moiety  thereof  to  any  person  or 
persons  who  shall  sue  for  the  same,  in  any  such  court  of  record,  by  action  of  debt,  bill, 
plaint  or  information,  in  which  no  wager  of  law,  essoin,  privilege  or  protection,  nor  more 
than  one  imparlance  shall  be  allowed  :  Provided  always,  that  in  Scotland  such  offender  or 
I  'Anders  shall  be  liable  to  an  action  of  damages  in  the  court  of  session  in  Scotland,  which 
shall  and  may  be  brought  and  prosecuted  in  the  same  manner  in  which  anv  other  action 
of  damaees  to  the  like  amount  may  be  brought  and  prosecuted  there;  ana  in  any  such 
action  where  damages  shall  be  awarded,  double  costs  of  suit  or  espooses  of  process  shall 
be  allowed.'* 

By  s.  10.  it  is  provided  that  all  actions  «hall  be  eommenced  within  twelve  mo**  ihs  next 
after  the  offence  committed. 
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of  the  work  has  been  taken  by  innocent  partiest  and  not  by  one  defending  ha 
own  wrong. 

Scarietif  for  the  defendant.  The  question  here  is,  whether  the  plaintiff  cw 
make  out  such  a  case  as  will  entitle  him  to  recover. 

Abbott,  G.  J.  Every  one  who  comes  to  seek  the  protection  of  the  bw  foi 
his  property,  must  show  that  property  to  be  worthy  of  that  protection;  now 
this  is  professedly  the  history  of  a  courtezan. 

Brougham.  There  are  many  excellent  works  in  which  objectionable 
passages  might  be  found. 

Abbott,  C.  J.  The  distinction  between  the  works  you  allude  to  and  tne 
present  is  this :  in  those,  although  some  passages  might  be  found  which  ur 
of  an  objectionable  nature,  yet  the  general  tendency  of  those  works  is  good 
Now,  this  work  is  professedly  bad«  and  cannot  be  defended  in  any  way.  The 
plaintiff  must  be  called. 

NoDsoit 


•BEFORE  ABBOTT,  C.  J^  BAYLEY,  HOLROTD,  AND  LITTLEDALE,  Ja  [•!«: 

In  Banc. 

Brougham  now  moved  for  a  rule  niti  for  a  new  trial.  The  doctrine,  that 
there  can  be  no  property  in  a  work  like  this,  rests  on  a  dictum  of  Lord  Chief 
Justice  Eyre^  on  the  Midfand  Circuit  A  And  the  Lord  Chancellor  *r&-  r,.gg 
lied  on  that  dictum  in  the  case  of  Walcot  v.  fFalker,  7  Ves.  1 ;  but  it  ^ 
k  one  thing  to  refuse  an  injunction,  and  another  to  hold  that  no  action  is  main- 
tainable.    The  most  accurate  account  of  that  dictum  will  be  found  in  the  argu- 

tThe  case  before  Lord  Chief  Justice  £yre.  stated  bjr  Sir  £.  RamUly,  3  Mer.  437,  wu  la 
action  brought  by  Dr.  PrieMtley  against  the  hundred,  *'  for  damages  for  the  injury  snstained 
by  him  in  conseouence  of  the  riotous  proceedings  of  a  mob  at  Birmingham;  and,  ainonf 
other  property  alleged  to  have  been  destroyed,  be  claimed  a  compensation  for  the  loMOt 
certain  unpublished  MSS..  offering  to  produce  booksellers  as  wiinesaea,  to  prove  that  ihey 
would  have  given  considerable  sums  for  them.  On  behalf  of  the  hundred,  it  was  alleged 
that  the  plainiiflf  was  in  the  habit  of  publishing  works  injurious  to  the  government  of  (be 
state  ;  but  no  evidence  was  produced  to  that  effect ;  upon  which  Lord  Chief  Justice  Efn 
■aid,  if  any  such  evidence  had  been  produced,  he  should  have  held,  it  was  fit  to  be  receired 
•a  against  the  claim  made  by  the  plaintiff.*' 

In  the  case  of  Wniltot  v.  Walker,  7  Ves.  1.  the  plaintiff  prayed  an  injunction  to  prevent 
the  defendtnt  selling  his  works ;  as  to  one  edition  they  submitted,  but  the  Lord  Chancel' 
lor  {Eldon)  said,  **  I?  the  doctrine  of  Lord  Chief  Justice  £yre  is  right,  and  I  think  it  it, 
that  publications  may  be  of  such  a  nature  that  the  author  can  maintain  no  action  ai  liw, 
it  is  not  the  business  of  this  Court,  even  upon  the  submission  in  the  answer,  lo  decree 
eithe^  an  injunction  or  an  account  of  the  profirs  of  works  of  such  a  nature,  that  the  aaibor 
can  maintain  no  action  at  law  for  the  invasion  of  that  which  he  calls  his  properif,  bat 
which  the  policy  of  the  law  will  not  permit  him  to  consider  his  properly.  It  is  no  answer, 
that  the  defendanta  are  as  criminal.  It  is  the  duty  of  the  Court  to  know  whether  an  acrion 
at  law  would  lie ;  for  if  not,  the  Court  ought  not  to  give  an  account  of  the  unhallowed 
profits  of  libellous  publications." 

In  the  case  o(  Southey  v.  SkernHHtd,  2  Mer.  437.  the  Lord  Chancellor  aaid,  **a  dis>inctioa 
has  been  taken,  to  which  a  considerable  weight  of  authority  atrachea.  anpporied  s«  i(  v^y 
the  opinion  of  Lord  Chief  Justice  Eyre,  who  has  eipres^ly  laid  it  down  that  a  person  can* 
not  recover  in  damages  for  a  work  which  is  in  its  nature  calculated  to  do  iiyurv  totbe 
public.  On  the  same  principle,  the  Court  refuned  an  injunction  in  the  case  otWaMf' 
Walker,  inasmuch  as  ne  could  not  have  recovered  damages  in  an  action.  After  the  fulleit 
conaideration,  I  remain  of  the  same  opinion  as  that  which  I  entertained  in  deciding  the 
case  referred  to." 

With  regard  to  the  case  of  Bell  v.  Walker  and  Another,  1  Br.  C.  C.  451,  it  should  b« 
observed,  that  in  the  report  nothing  at  all  appears  even  tending  to  show  that  the  Apology 
for  the  life  of  George  Ann  Bellamy ,  was  a  work  of  libellous  or  improper  tendency;  sn 
the  injunction  was  granted  on  the  ex  parte  application  of  the  plaintiff,  only  till  answer  im 
further  order. 

The  cases  of  Foreet  v.  JoAiis,  4  Esp.  97.  and  Hyme  ▼.  Dale,  2  Camp.  29  (la),  only  go  ^ 
the  points  stated  by  Mr.  Brougham  in  hia  argument. 
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ment  of  Sir  S.  PomUly,  in  the  ease  of  Southty  v.  Sheru>ood^  %  Merivale,  436, 
where  it  is  stated,  that  Lord  Chief  Justice  Eyre  said,  in  an  action  by  Dr. 
Priatley  against  the  hundred,  for  damages  done  by  a  riotous  mob,  and  for  the 
loss  of  certain  unpublished  manuscripts  ;  that  if  it  had  appeared  that  the  mana« 
scripts  had  been  works  injurious  to  the  government,  he  should  have  held  it  fit 
matter  to  be  received  as  evidence  against  the  plaintiff's  claim.  In  the  case  of 
Forett  V.  Johns^  Esq.,  4  Esp.  07,  where  the  plaintiff  had  given  a  general  order 
for  *'  all  the  caricature  prints  that  had  ever  been  published,"  and  obscene  ones 
were  sent,  Mr.  Justice  Lawrenre  said,  that  he  could  not  permit  the  plaintiff  to 
recover  for  those  ;  but  no  decision  was  come  to  in  that  case,  as  it  was  referred ; 
and  another  question  might  have  arisen  there,  namely,  whether  the  print-seller 
was  entitled,  under  a  general  order,  to  send  prints  of  that  description.  Suppose 
a  party  to  have  stolen  the  book,  could  he  say  that  he  is  not  guilty  of  larceny* 
because  the  book  was  of  an  improper  tendency? 

LrrTLBDALK,  J.  There  Is  a  difference  between  an  infringement  of  copyright 
and  a  larceny  :  in  the  case  of  a  larceny,  the  matter  of  which  the  book  is  com« 
posed  is  stolen, — the  paper,  &c. 

*1691  *  Brougham.  But  the  doctrine  ought  to  be  pushed  one  step  fiirthery 
-'  if  it  is  applied  at  all ;  and  a  Court  should  hold  that  even  the  paper  was 
not  protected,  if  converted  to  such  a  use.  The  argument  used  is,  that,  giving 
such  works  no  protection,  tends  to  suppress  them,  rf ow  this  is  not  so ;  for 
the  dissemination  of  such  works  is  much  assisted,  all  the  world  being  enabled 
to  publish  them ;  and  if  the  principle  be  admitted,  it  not  only  applies  where  the 
whole  is  objectionable,  but  also  where  any  part  of  it  is  bad.  Thus  the  maxim 
of  tdn  plura  niteni  must  be  regarded  as  critical  only,  and  not  applicable  in  a 
legal  point  of  view. 

Batlkt,  J.     Tou  must  take  out  the  maculas. 

HoLROYD,  J.  Is  it  not  the  injury  done  to  the  publication  that  you  complain 
of?  and  how  can  injury  be  done  where  there  is  no  right  to  publish  ? 

Brougham.  In  the  case  of  Byrne  v.  /)a/e,  2  Camp.  20  (n),  it  was  objected, 
that  a  stanza  of  a  song  was  a  libel  on  the  administration  of  justice  ;  and  Mr. 
Justice  Lawrence  said,  that  that  argument  equally  applied  to  the  Beggar'a 

3i(ra^  where  the  language  and  allusions  were  sufficiently  derogatory  to  the 
ministration  of  public  justice  ;  but  the  action  was  maintained.  In  the  case 
oi  Bell  V.  Walker t  1  Br.  C.  C.  451,  Lord  Kenyan  granted  an  injunction  to 
restrain  the  defendant  from  pirating  a  work  called  *'An  Apology  for  the  Life  of 
George  ^nn  Bellamy^**  which  was  a  history  of  her  amours :  and  it  should  be 
observed  that,  in  the  case  of  Uyme  v.  /)a/e.  Lord  Ellenborough  did  not  say  he 
would  nonsuit,  even  in  the  case  of  a  libel  so  gross  as  to  affect  the  public  morals, 
but  only  that  he  would  advise  the  jury  to  give  no  damages ;  by  which  his  Lord- 
ship, no  doubt,  meant  nominal  damages.  And  the  statutes  were  intended  not 
only  to  protect  the  property  of  works,  but  to  prevent  piracy ;  and  they  did  not 
give  an  action  for  an  infringement  of  copyright,  but  rendered  piracy  punishable, 
*1701  *^^  enacting,  that  the  sheets  should  be  given  up,  and  certain  penalties 
^  imposed. 
Abbott,  C.  J.  This  was  an  action  brought  for  an  injury  done  by  the  pub- 
lication of  a  work  first  published  by  the  plaintiff.  From  the  evidence  at  the 
trial,  it  was  perfectly  clear  that  the  work  was,  and  indeed  professed  to  be,  a  his- 
tory of  the  amours  of  a  courtezan.  It  contained  not  only  much  indecency,  but 
much  slanderous  matter,  with  the  names  of  the  persons  so  slandered.  The 
question  therefore  is,  whether  the  plaintiff  can  claim  damages  for  a  supposed 
loss  sustained  by  him  in  consequence  of  the  invasion  of  his  sale.  If  the  plain- 
tiff had  no  right  to  sell,  how  can  he  maintain  an  action?  Every  party 
concerned  in  ushering  such  a  book  into  the  world,  has  committed  an  offence 
against  decency.  Common  sense,  common  law,  and  common  justice,  equally 
point  out  what  should  be  the  decision  of  the  Court.  I  want  no  authority  to 
warrant  me  in  this  judgment.    I  will  however  make  one  or  two  remarks  on  th# 
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60cmQioB  in  Bq^ity.  Om  learned  and  enuneiilpevMD,  piendiki^  in  a  Coort  of 
Equity,  might  tbiakt  tfaait  the  best  nMMte  oC*  potting  down  such  works  was  as 
]<l|^MDctioii  to  restrain  their  publicaiion;  another  mi|^C  think  that  that  object 
would  be  best  aecompUshed  by  not  granting  an  iniunction  to  protect  ^heoif  as 
persons  would  then  have  less  indocemeni  to  publish  thprn  in  the  first  instance; 
the  inducement  to  such  publieations  being  the  desire  of  gain.  On  the  compan- 
tive  advantages  of  these,  two  courses,  Ihave  not  to  decide :  but  as  to  the  qnes- 
tion  imoiediately  before  this  Court,  it  would  be  a  disgrace  to  the  common  law 
if  a  judge  could  for  a  moment  entertain  a  doubt  about  it. 

Batlbt,  J.  I  concur  enlicrly  in  what  has  been  so  forcibly  stated  by  my 
Lord  Chief  Justice*  In  the  case  of  Souihey  y.  Sherwood^  the  principle  that 
no  person  could  have  any  right  of  property  in  any  such  work,  was  lully  reoo^ 
nized. 

*HoLitoYD,  J.    I  am  of  the  same  opinion.  r«..| 

LiTTLBi>Ai.v»  Jf    The  statutes  on  this  subject  are  intituled  <*  Acts  for  *- 
the  encouragement  of  learning*'* 

Rnlerefosed. 

Brougham,  and  RiehardM^  for  the  plaintiff. 

Scarleiif  and  CAUigf  for  the  defendanu 

[Attondes*^  Aba^  and  JohnBon.} 


WATSON  V.  WACE  et  al. 

If  a  perso^  tgtinit  whom  a  eommiraion  of  bankrupt  ia  soed  oat,  applf  to  a  ind^  H 
chambera,  and  obtain  bia  diacbarge  from  caatodf,  on  tba  groand  that  hia  aetainiif 
creditora  have  proved  under  the  commiaaion,  each  peraon  ia  by  ao  doing  praeloded  from 
dispating  the  validity  of  the  commiaaion,  in  a  court  of  law,  but  may  apply  to  the  Great 
Seal. 

Trkspass  for  4aking  the  plaintif**8  goods«     Pleas — 1st  General  issue.    Sd. 
A  justification  under  a  commission  of  bankrupt  sued  out  against  the  plaintiff. 

The  taking  of  the  goods  was  admitted. 

F.  Pollock^  for  the  defendants.  The  defence  in  this  case  is,  that  after  the 
commission  of  bankrupt  issued  against  the  plaintiff,  he  being  still  in  custody  at 
the  suit  of  three  several  creditors  who  had  proved  under  the  commission,  he 
applied  to  a  judge  at  chambers  to  be  discharged  out  of  custody  on  that  ground, 
and  obtained  an  order  for  his  discharge.  Now,  if  he  availed  himself  of  the 
advantages  of  this  commission,  and  set  it  up  for  the  purpose  of  getting  himself 
discharged  from  custody,  he  cannot  he  allowed  to  contest  its  validity.  The 
case  of  Goldie  v.  Ountton,  4  Camp.  381,  was  an  action  of  trover  by  a  bank- 
rupt, to  try  the  validity  of  the  commission  against  him.  In  that  case,  orden 
for  the  discharge  of  the  bankrupt  out  of  custody,  on  the  ground  of  his  bank* 
ruptcy,  were  put  in.  It  was  contended,  that  the  banknipt  might  have  applied 
for  his  discharge  through  ignorance.  But  Lord  Ellenborough  held,  that  if  a 
man  took  advantage  of  a  commission  against  him,  he  was  precluded  from  after- 
wards contesting  its  ^validity  at  law,  though  he  might  still  apply  to  the  r«|^ 
Great  Seal  to  supersede  it;  but  his  Lordship  considered,  that  the  mere  *• 
fact  of  surrendering  to  a  commission,  would  not  be  sufficient,  as  that  was  coo* 
pulsory.  And  in  the  present  case,  the  bankrupt  having  applied  for  his  discharge 
under  the  commission,  was  estopped  from  disputing  it 

Three  Judges*  summonses  were  put  in,  calling  upon  the  plaintiffi  in  three 
■otione  against  the  bankrupt  to  show  cause  why  he  should  not  be  dischaiged 
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<Kit  of  custody,  the  detaining  crediton  having;  piOTed*tfaeir  debts  under  a  com** 
mission  of  bankrupt  issued  out  against  him. 

The  Judges*  orders  were  also  put  in»  and  the  affidavits  on  which  they  were 
grounded ;  the  latter  stated*  that  the  commission  had  issued,  on  which  the 
plaintiff  was  duly  declared  a  bankrupt. 

Scarkttf  contra.  My  Lord  EUenborougk  held  very  strictly  the  acts  of 
persons  who  took  advantage  of  a  bankruptcy ;  for  his  Lordship  used  to  hold^ 
that  the  bankrupt*s  treating  with  the  assignees,  was  acknowledging  the  good- 
ness of  the  commission ;  but  that  has  npt  been  the  case  since.  And  the  statute 
48  Geo,  3,  e.  121,  s.  14,  enacts,  that  the  proving  a  debt  under  a  commissioa 
of  bankrupt  by  any  creditor,  shall  be  deemed  an  election  by  such  creditpr  to 
take  the  benefit  of  such  commission,  with  respect  to  the  debt  so  proved.  Now* 
the  proving  being  the  act  of  the  creditor,  the  bankrupt  ought  not  to  be  preju-* 
diced  by  taking  all  the  advantages  which  may  result  from  it. 

Canipbelis  on  the  same  side.  This  act  of  admission  by  the  bankrupt,  like 
every  other  admission,  is  only  prima  facie  evidence,  and  not  conclusive.  It  is 
no  more  than  his  saying, "  I  was  duly  declared  a  bankrupt  :'*  and  the  hardship 
of  the  case  is,  that  if  the  commission  against  him  be  not  good,  he  cannot  have 
a  valid  certificate  founded  on  it. 

*17ai  *  Abbott,  C.  J.  I  am  clearly  of  opinion,  that  the  decision  of  my  Lord 
^  EUenborough  was  right,  and  that  I  ought  to  act  upon  it.  The  bankrupt* 
bj  his  acts,  admits  the  validity  of  the  commission ;  and  asks,  and  obtains  the 
benefit  of  iL  Now,  aAer  that,  he  cannot  turn  round  and  say  that  the  commis* 
lion  is  not  good.  And  nothing  that  I  say,  will  prevent  the  plaintiff  from 
making  an  application  to  the  Great  Seal  if  he  shall  be  so  advised. 

Nonsuit 

Gi/mey,  amicus  curim^  stated,  that  he  had  known  that  decision  of  Lord . 
Mti^rough  acted  on  in  more  than  one  instance, 
Scarlett^  and  CamphM^  for  the  plaintiff. 
/*.  PoUockf  for  the  defendants. 

[Attomies — /.  M,  Tbybr,  and  Reeves.'] 


DENN,  on  the  demise  of  BULKELET,  v.  WILFORD. 

A  fine  being  levied  of  "  12  mesniages,  &.c„  and  20  acrea  of  land.*'  If  it  appear  that  there 
tre  19  hoaaea  on  tbe  eonuaor*8  land  in  the  place — Thia  ia  each  an  ambiguitf  in  the  fine 
u  to  let  in  parol  evidence,  to  show  what  part  of  the  property  waa  meant  to  be  included 
io  ibe  fine,  althoogh  the  whole  of  the  land  the  conoaor  had  waa  luder  20  acrea. 

Ejectment  to  recover  a  mansion  and  other  houses  and  lands  at  Chelsea* 
The  lessor  of  the  plaintiff  was  the  heir  at  law  of  the  late  General  ffVfordf. 
and  had,  by  a  former  ejectment,  (see  anie^  vol.  1,  p.  284,)  recovered  certain 
property  there,  caUed  the  Randagh  property.  The  late  General's  estate  at 
Chelsea  consisted  of  not  quite  twenty  acres,  of  which  the  Randagh  property 
wu  eighteen  and  a  half.  On  the  whole  estate  there  were  nineteen  houses, 
including  the  mansion ;  on  the  Randagh  property,  twelve.  The  mansion 
bouse  was  not  on  the  Randagh  property.  The  General  having,  in  the  year 
182%,  contracted  to  sell  about  seven  acres  of  the  Rarulagh  property  to  the 
fovemors  of  Chdsea  Hospiialf  levied  a  fine  of  ^iwdve  messuagesv  twelve 
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gardens,  twenty  acres  of  *meadow,  with  the  appurtenances,  A^c,  in  the  r^... 
parish  of  Chelsea.''  ^  "* 

The  question  therefore  was,  as  the  levying  of  this  fine  revoked  a  will  made 
in  favor  of  the  defendant,  who  was  the  General's  widow,  whether  the  fine  must 
be  construed  to  extend  to  the  whole  of  the  General's  estate,  or  whether  parol 
evidence  was  admissible  to  show  that  it  related  to  the  Randagh  propertj 
only  :  and  his  Lordship  admitted  it.  Parol  evidence  was  given  to  show  that 
the  fine  related  to  the  latter. 

The  Attorney  General  contended,  that,  as  the  terms  of  the  fine  were  large 
enough  to  cover  aU  the  property,  the  parol  evidence  could  not  do  away  with 
its  effect :  the  fine  was  of  twenty  acres  of  land  ;  as  there  were  not  more  than 
twenty  acres,  all  was  included ;  for  by  levying  a  fine  of  land,  the  houses  and 
every  thing  upon  it  passed  ;  and  if  the  General's  title  had  been  attacked  as  to 
any  part,  he  would  have  set  up  the  fine  in  his  own  favor ;  and  if  the  fine  would 
protect  the  whole  estate,  it  applied  equally  for  all  other  purposes. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  question,  what  is  included  in  a 
fine,  is  a  question  of  law  and  fact :  because  this  fine  is  levied  of  twelve  hooaee, 
and  as  soon  as  it  is  shown  that  there  are  more  than  twelve,  it  is  competent  to 
Ibp  parties  to  show  which  twelve  were  meant ;  and  I  shall  direct  the  jury,  that 
it  is  competent  to  them  to  consider  what  twelve  houses  were  intended,  and 
whether  the  mansion  was  one,  although  there  may  not  be  twenty  acres  of  land 
without  the  ground  on  which  that  stands.  I  do  not  mean  to  say  that  it  is 
necessary  to  mention  messuages  in  a  fine,  or  that  the  term  **  land"  will  not 
carry  them  ;  however,  I  don't  say  that  it  will ;  but  in  this  case  the  parties  did 
not  trust  to  the  word  land,  but  have  put  in  the  word  messuages ;  and  I  think 
the  jury  must  say,  on  the  evidence,  *which  twelve  of  the  messuages  p,..« 
were  meant.  If,  however,  the  Court  above  should  think  that  in  this  ^ 
case  parol  evidence  was  not  admissible,  a  verdict  may  then  be  entered  for  the 
lessor  of  the  plaintiff.  His  Lordship  then  recapitukted  the  circumstances  of 
the  case. 

The  jury  were  of  opinion,  that  the  fine  was  meant  to  operate  on  the  J?0l^ 
iagh  property  only,  and  found  a  verdict  for  the  defendant 

The  Attorney  General^  Scarlett^  and  Curwood^  for  the  lessor  of  the  plainti£ 
Brougham^  and  J\ndal^  for  the  defendant. 

[Attomies — Veal^  and  Aehmore  4*  C] 


BEFORE  ABBOTT,  C.  J.,  BATLET,  HOLROTD,  AND  LTTTLEDALE,  J& 

In  Banc. 

Thb  Attorney  General  now  moved  for  a  rule  to  show  cause  why  the  rer 
diet  should  not  be  entered  for  the  lessor  of  the  plaintiff.  He  aigued  that  the 
parol  evidence  ought  not  to  have  been  admitted.  The  fine  being  of  twenty 
acres,  there  was  no  ambiguity.  The  land  being  all  included,  the  houses  would 
pass,  whether  mentioned  or  not ;  and,  therefore,  the  mentioning  of  them  will 
not  make  such  an  ambiguity  as  to  let  in  parol  evidence. 

Batlbt,  J.  Is  not  the  sum  paid  to  the  king  on  the  levying  of  a  fine,  regu 
lated  by  the  number  of  houses  ? 

The  Attorney  General.  Yes,  my  Lord  ;  but  in  Com.  Dig.  tit  Grant,  (E« 
8,)  it  is  laid  down,  that  a  grant  of  land  includes  castles,  houses,  and  other  boild- 
ings  erected  on  the  land.     I  do  not  mean  to  say,  that  it  is  not  usual  to  meniiaa 
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jneMuagos  in  fines,  but  it  is  not  necessary ;  and  if  the  tenn  Jaad  passes  «veiy 
thing,  there  is  no  ambiguity^  and  the  fine  must  speak  for  itselL 
*1761      ^I^nrruBBALX,  J.    How  was  the  praecipe  of  the  fine?    By  a  grant 
J  of  land,  the  houses  on  it  pass ;  but  under  a  prmdp^  for  'twenty  acre^  of 
land,  have  you  any  authority  to  show  that  a  house  would  be  included  ? 

Abbott,  C.  J.  The  different  species  of  property  included  in  a  fine,  are 
always  mentioned  in  a  prescribed  order,  which  would  hardly  be  required,  if  it 
was  not  necessary  to  mention  any  thing  but  the  term  land. 

Baylet,  J.    I  think  the  omission  of  housesi  would  be  a  finud  on  4he  Csewn. 

Rdenin. 

Id  Co.  Litt.  4,  t,  it  is  laid  down,  that  tho  term  land  "  legally  inclndeth  also  all  caatlea, 
botuet  lod  other  baildinga,  so  as  passing  the  land  or  ground,  the  structure  or  buildinc 
iliereupon  passeth  therewith.*'  And  in  Com.  Dig.  tit.  Fine,  (E.  3,)  it  is  said,  that  ail 
things  of  which  a  fine  is  levied,  ought  to  be  mentioned  in  proper  order,  as  an  honor  before 
a  castle,  a  castle  before  a  manor,  and  a  manor  before  a  messuage,  and  things  general 
before  things  special ;  as  land,  the  gtnu$,  before  meadow,  pasture,  wood,  &c.,  tne  species. 
(E.  i,)  Id  a  fine  by  the  name  of  a  messuage,  a  curtilage,  garden,  dec,  pass,  or  they  may 
pns  by  their  respective  Dames. 


HOLIDAY  V.  SIGIL. 

la  ictioDs  for  money  had  and  receiTed,  brought  by  the  owners  of  lost  bank  noteSf 

Sinst  those  who  may  have  got  them  into  their  hands  without  giving  value ;  it  is  not 
olately  neceseary  tor  the  plaiutifi'  to  give  direct  evidence  of  the  loss.    It  is  sufiicieat 
if  such  circumstances  are  ahown  as  satisfy  the  jury  of  the  fiict  of  the  losa. 

MoNBT  had  and  received.    Plea— -General  issue. 

This  action  was  brought  to  recover  the  amount  of  a  Bank  of  England  note 
for  500/.,  dated  May  10th,  1828,  No.  6860,  which  was  alleged  to  have  been 
accidentally  lost  by  the  plaintiflf  at  TaiiersalPs^  near  PimUeo,  and  found  by  the 
defendant.  A  clerk  of  Marsh  Sf  Co.  proved,  that  the  plaintiflf  had  received  the 
note  in  question  from  their  house ;  and  it  was  further  proved,  that  on  the  2d  of 
Junt^  1823,  the  plaintiff  and  defendant  were  both  at  TatieraalPa,  that  being  a 
^1771  ^^^^  settling  day,  and  much  money  passing.  The  *plaintifif,  while  at 
-'  TaitersalPaf  complained  to  Saveff  a  police  officer,  that  he  had  lost  a 
500/.  note ;  and  also  employed  Mr.  JLee^  his  attorney,  to  take  steps  for  the 
tracing  of  the  note.  A  clerk  of  Messrs.  Bamam  4'  Co.  proved,  that  they 
received  it  from  the  defendant  on  the  16th  ./tme,  1823;  and  a  witness  named 
Ckiffhey,  who  stated  that  he  was  a  trainer,  proved,  that  he  was  at  TattersalP^ 
on  the  2d  of  Jtme,  and  saw  the  plaintiff  pass  by  him,  and  as  he  passed,  he  put 
his  hand  to  his  breeches'  pocket;  and  soon  after,  the  defendant  stooped  and 
picked  up  something.  The  witness  stated,  that  he  asked  him  whether  he  had 
picked  up  any  notes,  and  that  he  said,  *«  a  small  note  I  dropped." 

The  defendant,  when  spoken  to  on  the  subject,  afler  it  was  found  that  he  had 
^d  it  in  at  Bansoni'a  banking  house,  said,  that  he  had  received  it  from  a  Ms. 
^fWeintf  who  owed  him  55/. 

No  witnesses  were  called  for  the  defence. 

Abbott,  C.  J.  ^to  the  jury.)  The  question  to  be  considered  is,  whether  you 
are  satisfied  that  the  plaintiff  lost  this  note,  and  that  the  defendant  found  it;  for 
if  you  are,  the  plaintiff  is  entitled  to  your  verdict.  I  should  observe,  that  it  is. 
scarcely  possible  for  a  plaintiff,  when  his  property  is  stolen,  or  accidentally  lost, 
to  prove  the  loss  by  direct  evidence ;  and,  therefore,  that  must  in  almost  .all 
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cases  be  made  out  by  circamstances.     His  Lordship  recapitulated  the  drcom- 
stances  of  the  case. 

Verdict  for  the  plaintiff. — ^Damages,  500/. 

Scarlett^  and  Manningf  for  the  plaintiff. 
Bnmgham^  and  JHndai,  for  the  defendant. 

[Attomies — WinduSf  and  StgUJ] 

8m  (HU  t.  CubUi$,  Ante,  YoL  1,  p.  163,  and  487*  Dawne  t.  HaJling  andOiUn, 
Ante,  p.  11. 


•BAXTER,  et  al.,  v.  The  EARL  OF  PORTSMOUTH.       [*178 

A  person  who  is,  in  the  year  1823,  found  hj  an  inquisition  to  be  a  lunatic  from  the  year 
1809,  is  liable  for  necessaries  suitable  to  his  degree  furnished  to  him  in  the  year  1819, 
he  at  that  time  acting  in  all  the  ordinary  affairs  of  life. 

If  it  appeared  that  he  had  been  imposed  upon,  it  might  be  otherwise. 

Whether  a  person  can  set  up  his  own  lunacy — Qumre. 

AssuiirBrr  for  the  hire  of  carriages  and  harness. 

Scarlett 9  for  the  plaintiffs,  opened,  that  the  plaintiffs  were  coachmakers,  and 
that  the  action  was  brought  for  the  hire  of  a  landau  and  a  phaeton  from  the 
year  1810,  to  the  year  1823.  The  carriages  had  been  both  continually  Qse4 
by  Lord  Portsmouth.  The  intended  defence  was,  that  the  Noble  Lord  was  a 
lunatic ;  but,  at  the  time  of  the  hiring  of  these  carriages,  and  for  some  time 
after,  he  was  not  the  subject  of  a  commission  of  lunacy,  but,  on  the  contrary, 
TOted  as  a  peer  on  various  public  occasions,  sometimes  in  person  and  sometimes 
by  proxy,  and  also  went  about  and  acted  as  an  ordinary  person.  He  aigned 
that  a  lunatic  was  not  protected  from  contracts  for  necessaries,  and  his  case  was 
like  that  of  an  infant.  If  unfair  advantage  had  been  taken  of  the  Noble  Lord's 
state  of  mind,  that  would  go  to  cut  down  the  bill.  In  the  case  of  Neill  t.  lfo^ 
/ey,  0  Ves.  478,  Sir  WUliam  Chrani  would  not  set  aside  the  contract  of  a 
lunatic  merely  because  it  was  over-reached  by  the  inquisition  of  the  jury  on  a 
commission  of  lunacy,  as  it  did  not  appear  to  be  an  unfair  transaction.  If  the 
carriages  were  necessary  and  proper,  the  Noble  Lord  ought  to  be  bound;  but 
if  they  were  improper,  (like  the  case  of  an  infant,)  the  party  ought  not  to 
recover.  The  defendant  was  a  peer,  and  it  would  be  for  the  jury  to  say,  whe- 
ther the  carriages  were  not  suitable  to  his  rank. 

Evidence  was  given  of  the  hiring  of  the  carriages  and  harness,  and  of  the 
terms. 

Brougham,  for  the  defendant.  I  submit,  my  Lord,  that  the  plaintiffs  most 
be  nonsuited ;  and  faiy  objection  is  this  ;  That  Lord  Portsmouth  had  no  capa- 
city to  contract;  for  it  is  admitted  in  this  case,  that,  by  an  inquisition,  dated 
FAruary  28, 1823,  and  taken  under  a  commission  of  ^lunacy,  the  Noble  r»|i^Q 
Lord  was  found  a  lunatic,  '*  so  that  he  is  not  sufficient  for  the  govern-  ^ 
roent  of  himself,  or  his  manors,  messuages,  lands,  tenements,  goods  and  chat- 
tels; and  that  he  has  been  in  the  same  state  of  lunacy  from  the  1st  day  of 
January,  1800.*'  Now,  I  submit,  that  a  lunatic  cannot  contract ;  and  the  dis- 
tinction relative  to  the  contracts  of  an  infant  does  not  apply,  because  an  infant 
can  make  a  contract,  though  he  may  avoid  it  or  not,  as  he  may  find  it  conve- 
nient; but,  in  the  case  of  a  lunatic,  the  power  of  contracting  is  wholly  wantitf; 
and  it  should  be  observed,  that  the  case  in  0  Ves.  did  not  at  all  go  on  tbegioond 
of  the  things  contracted  for  being  necessaries  or  not. 
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ScarldU  contra.  In  an  Anon,  case,  13  Yes.  690,  Lord  Eldon  sayt,  that  a 
eommiflflion  of  lunacy  will  not  protect  the  lunatic  against  an  action  ;  and  that  a 
commission  of  bankruptcy  being  a  species  of  action,  lunacy  is  therefore  not  a 
^fence  to  it. 

Abbott,  C.J.  I  am  of  opinion  that,  on  this  evidence,  the  plaintiffs  are  en- 
titled to  recover  a  reasonable  sum  for  the  hire  of  their  carriages,  not  on  the 
ground  of  a  contract,  but  for  the  actual  use  of  the  carriages ;  for  that  is  very 
different  from  being  bound  by  contracts  in  the  ordinary  meaning  of  the  term. 

Brougham.  With  great  submission,  my  Lord,  the  user  is  omy  adduced  as 
evidence  of  an  implied  contract,  which  implied  contract  is  sued  on. 

Abbott,  G.  J.  It.  has  been  doubted,  whetlier  it  is  competent  to  a  person  to 
set  up  his  own  incompetency  to  contract :  but,  going  upon  an  executed  con- 
tract is  very  different  from  attempting  to  bind  a  lunatic  on  a  mere  contract,  on 
which  nothing  has  been  done.  If  a  person  is  at  laige  in  the  world,  and  only 
has  what  is  necessary,  I  am  clearly  of  opinion  that  it  must  be  paid  for ;  but 
*1801  ^  *y^^  show  a  party  to  be  a  lunatic,  and  that  he  had  something  de- 
J  cidedly  improper,  I  do  not  say  that  a  Court  and  jury  ouffht  not  to  say 
that  unfair  advantage  was  taken  of  his  state ;  but  here,  the  defendant  had 
nothing  but  what  the  most  sane  man  of  his  rank  ought  to  have.  These  plain- 
tifls  are  entitled  to  a  verdict 

Verdict  for  the  plaintiffs. — ^Damages,  543/. 

Scarlett^  and  Jardine^  for  the  plaintiffs. 

Brougham^  for  the  defendant 

[Attomies— -Afmrlmeau  ^  il/.,  and  Plumptru^ 


BEFOKE  ABBOTT,  C.  J,  BATLEY,  HOLROTD,  AND  LITTLEDALE,  Ja 

In  Banc. 

Brougham  now  moved  for  a  rule  nin  for  a  new  trial,  on  the  ground  that 
the  inquisition  unrebutted  was  sufficient  proof  of  the  lunacy  of  the  defend- 
ant. A  lunatic  has  no  more  contracting  mind  than  if  he  were  dead.  It  has 
been  said,  that  a  roan  shall  not  stultify  himself;  but  that  still  it  was  open  to 
the  jury  to  say,  whether  they  thought  him  sane  or  not  And  he  cited  F.  N. 
B.  466 ;  Stroud  v.  Marshall,  Cro.  Eliz.  308  ;  Beverley^a  case,  4  Rep.  126  a, 
and  127  a;   Co.  Litt  247  a,  and  1  Cha.  Ca.  113. 

Batlst,  J.  Has  lunacy  ever  been  a  defence  to  an  action  for  necessaries, 
as  meat  from  a  butcher,  or  clothes  from  a  tailor. 

Brougham.  I  believe  not,  my  Lord  ;  but  I  contend  that  he  could  not  con- 
tract, because  he  had  no  mind.  Some  of  the  older  authorities  go  to  show,  that 
the  party  cannot  himself  set  up  this  defence ;  but  in  the  case  of  Ydiea  v.  Boen^ 
2  8tr.  1104,  the  defence  of  lunacy  succeeded  in  an  action  of  debt;  and  in 
the  cases  of  Sergeson  v.  Sealy,  2  Atk.  412,  and  Faulden  v.  Silk,  3  Camp. 
*18I1  ^^^'  these  inquisitions  *were  held  to  be  evidence  against  strangers.  Lord 
-*  Hardwieke  saying,  that  inquisitions  of  lunacy,  and  likewise  other  inqui- 
ntions,  as  jkOBt  mortem,  &c.,  were  always  admitted  to  be  read,  but  not  conclu- 
sive, as  you  may  traverse  them,  if  you  please. 

Abbott,  C.  J.  Show  that  he  was  imposed  upon,  and  that  will  make  a 
great  difference. 

Brougham.  The  authorities  go  to  show,  that  the  office  has  the  effect  of 
making  void  all  contracts. 

Scarlitt.  Although  the  inquisition  may  be  evidence,  yet  in  this  casA  Lori^ 
Portsmouth  went  about  and  acted  as  an  ordinary  person. 
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Abbott,  0.  J.  I  Thought  that  the  evidence  was  tiot  auffieknt  to  defeat  the 
action,  as  the  goods  were  suitable  to  the  degree  of  the  defendant^  and  actndly 
used  and  enjoyed  by  him.  You  can  distinguish  this  case  from  those  of  con- 
tracts not  executed,  or  which  show  imposition  and  advantage  taken  of  tht 
want  of  understandhig  of  the  party.  I  desire  to  be  understood,  that  my  opinioa 
does  not  extend  to  those  cas^s. 

Batley,  J.  'Where  ftere  is  ho*  iinposifion,  and  the  goods  fnrmshed  wert 
suitable  to  the  degree  of  the  party,  I  think  that  his  being  found  by  the  inqolsi^ 
tion  to  be  not  sufficient  to  govern  his  afikirs,  is  not  enough  to  put  an  end  to  the 
action.  Many  men  are  perfectly  sound  in  mind  on  every  point  but  one ;  and 
if  persons  sell  them  goods,  about  which  diere  is  nothing  which  affects  the 
point  on  which  they  are  of  unsound  mind,  are  those  persons  to  lose  tbei^ 
money  when  they  could  not  be  aware  of  any  insanity  ?  I  think  not.  And  if  a 
person  is  in  Such  a  state  of  mind  as  not  to  be  fit  to  act  in  matters  of  ordinary 
life,  he  should  *be  placed  by  his  friends  under  such  -a  restraiiit,  as  to  r^.gj 
prevent  his  making  such  contracts  as  these.  '- 

HoLROYD  and  LrrrLVOAUB,  Js.,  concurred. 

Rule  refused. 

In  F.  N.  B.  466,  it  is  saidt  that  "  the  writ  ofdHmfnii  nohcait^  ittentU,  Iteth  where  i 
man  alienatb  in  feb,  &c.,  if  be  be  afterwards  deforced  by  hia  alienee  or  leaaee,  notwith- 
atanding  hia  own  alienation  or  leaae  :  and  the  aame  appe«reth  by  Writa  in  the  Register: 
and  Bome  have  aaid,  that  thia  writ  lieth  not  by  him  who  alieneth  the  land,  becaoK  be 
ahall  not  diaable  himaelf,  nor  contradict  hia  own  deed,  but  Vhat  aeemefb  to  be  little  rettoi, 
for  this  ia  an  infirmity  which  cometh  by  the  act  of  God  ;  and  it  atandeth  with  reaaon,  that 
a  man  should  show  how  he  waa  viaitea  by  the  act  of  Ood  with  infirmity,  by  which  he  loit 
hia  memory  and  tfiacreiion  for  a  time.  And  it  appeareth  in  Britton,  (tit.  Dette,  fo.  66,) 
that  in  debt  upon  a  bond,  the  defendant  aaid,  he  waa  not  $aiue  wUwMrim  at  the  time  of 
making  the  bond,  and  that  waa  held  a  good  plea.  And  in  the  Year  Book,  9  HeH,  6,  6,  it 
ia  laid  down,  '  Si  oh  d«  non  $aine  meimorie  face  un  feoffement  ct  est  voide,*  '* 

Lord  Chief  Juatice  Brooke,  in  his  Abridgment,  tit.  Dumfuit,  pi.  3,  aaya,  that  "if  one 
of  non  aane  memorv  make  a  feofiment,  he  cannot  have  action  or  entry,  for  he  cannot 
diaable  liittfaelF-^na  per  Prikot,  he  cannot  kdow  in  hia  g6od  memory  what  he  did  while 
non  compos  mentis.**  But  hia  Lordahip  refera  to  F.  N.  B.  and  Britton,  aa  before  cited; 
and  at  pi.  7,  takea  this  diatinction  :  "  It  a  judge  or  juatice  be  of  non  aane  memory.  )[et  the 
finea,  iudsmenta,  and  other  recorda  that  are  before  him,  ahall  be  good ;  but  otherwiee,  of 
the  gift  ofan  office  by  him,  or  of  this  kind  ;  for  that  ia  a  matter  in  fait,  and  the  others  ere 
mattera  of  record  ;  for  mattera  in  fait  may  be  avoided  by  non  aane  memory,  but  net  so 
roattera  of  record." 

In  Litt.  «.  405  and  406,  it  ia  laid  down,  that  **  if  one  haa  nothing  to  aay,  but  that  be  was 
not  of  aane  memory  at  the  time  of  a  diacent,  Ate,  he  ahall  not  be  received  io  aay  thia; 
for  no  man  of  full  age  ahall  be  received  in  anv  plea  by  the  law  to  diaablo  hia  own  person, 
but  the  heir  may  well  diaable  the  person  of  hia  anceator  for  hia  own  advantage  in  soch 
case."  And  Lord  CoAe,  1  Inat.  247  a,  aaya,  if  an  idiot  make  a  feofiment  in  fee,  he  shell 
in  pleading  never  avoid  it  by  aaying,  that  he  waa  an  idiot  at  the  time  of  hia  feoffhieiit,  sod 
ao  had  been  from  hia  nativity.  But  upon  an  office  found  for  the  king,  the  kins  ahall  avoid 
the  feoflrnent  for  the  benefit  of  the  idiot,  whose  custody  the  law  giveth  to  the  aina.  So  it 
ia  of  a  non  compos  mentis  by  accident,  if  an  eatate  be  made  during  hia  lunacy  ;  tor  albeit 
the  parties  themaelvea  *cannot  be  received  to  diaable  themaelvea.  yet  twelve  men  r*|^ 
upon  their  oatha  may  find  the  truth  of  the  matter.  Lord  Coke  then  aaya,  that  there  *- 
is  a  difference  of  opinion,  aa  to  the  efiect  of  the  acta  of  lunatica  ;  and  adda,  that  LUtUita 
ia  of  opinion,  that  neither  by  writ,  plea,  nor  otherwiae,  can  the  lunatic  himaelf  avoid  them : 
. "  and  herewith  the  greatest  authoritiea  of  our  booka  agree,  and  ao  it  waa  resolved  a 
Beverley* s  caae,  4  Rep,  126." 

In  the  caae  of  Stroud  v.  Marshall,  Cro.  Elix.  398,  there  waa  a  plea  of  lunacy  to  debt 
upon  bond ;  the  plea  waa  held  bad  on  demurrer,  and  the  doctrine  in  F.  N.  B.  expresslv 
overruled— -however,  in  the  caae  of  Leaek  v.  T%ompson,  Ca.  Pari.  150,  the  doetriae  of  f  • 
N.  B.  waa  supported. 

In  the  caae  of  Yates  v.  Boen,  2  Str.  1104,  the  defendant  wiahed  to  aet  up  lunscf  asa 
defence  in  an  action  of  debt.  The  Lord  Chief  Justice  at  first  thought,  on  the  rule  in  Bettr- 
ley*s  caae,  that  no  one  could  atultify  himaelf;  but,  on  the  authority  of  Leaek  v.  7%smpf^ 
and  a  case  before  L.  C.  B.  Pengelly,  he  aufiered  it  to  be  given  in  evidence ;  and  the  plaia- 
tifi'upon  the  evidence  became  nonsuit. 

The  case  of  the  Attorney  General  v.  Parkhnrst,  Ca.  Cha.  112,  waa  a  bill  by  the  Attor* 
n'ey  General  for  the  repayment  of  the  price  paid  by  a  lunatic  for  an  eatate.  It  sppeer^ 
that,  at  the  time  of  the  purchase,  the  lunatic  aid  usually  barter;  btit  waa,  ei^ht  yeartarrar, 
found  a  lunatic,  with  a  retroapect  of  aeventeen  yeara.  The  prayer  of  the  bill  wugraoted 
by  Justice  Tyrrel;  but  the  Lord  Keeper  atayed  the  paaaing  of  the  decree,  and  gave  bbaity 
to  the  defendant  to  traverae  the  inqniaition. 
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lo  the  cue  of  Nidi  ▼.  Morlev,  9  Yea.  478,  the  lanatic,  beinfc  a  plttmber,  attended  a  sale 
ef  baildingmateriala,  and  bought  aeTeral  lots ;  this  occurred  in  the  month  of  May,  1800  * 
Id  the  month  of  Augu$t  following,  an  inqoiaition  was  taken,  finding  him  lunatic  from  the 
1st  of  May,  1797 ;  a  bill  was  filed  by  hia  committee  to  cecoyer  bacE  the  porchaae  money  -, 
hot  there  appearing  nothing  nnfait  in  the  sale,  Sii  W.  Oruni  refused  lo  interpoae,  ami 
■aid,  "assuming  it  to  be  the  legal  oonseouence,  that  erery  act  of  the  hinatic,  subsequent 
to  the  time,  (found  by  the  jury,)  is  sbsolutely  Toid ;  nothing  can  be  more  inconvenient, 
than  for  this  Court  to  give  effect  to  that  legal  consequence;  setting  aside  every  dealinpr  in 
the  course  9f  his  trade,  giving  an  aeoount  ot  all  he  bM  Ippti  &>c.  If  the  plaintiff  ia  right 
in  nylog  all  this  is  void  at  law,  let  him  resort  to'law,  and  recover  it  ho  can/^ 

In  the  case  o(  Manby  v.  Seott,  2  Sid.  112,  it  is  ssid,  that  "  an  infant  will  be  bound  by 
his  contract,  in  a  case  where  he  is  a  housekeeper  and  bought  neceasaries  for  his  houae- 
hold :  and  so  it  may  be  aaid  of  an  idiot  in  case  of  housekeeping/* 


•184]  ^BEFORE  MR  JUSTICE  BATLET, 

(Who  Bat  Jot  the  Lord  Odtf  Jwtke.) 


REX  V.  HADDEN. 

Od  icirefaeias  to  Kepeal  a  patent  for  a  machine,  on  the  ground  that  it  is  not  new,  yon 
may,  to  prove  that,  put  into  the  hand  of  a  witness,  who  hsd  constructed  a  machine  for 
the  same  purposes,  a  drawing  not  made  by  himself,  and  ask  him  whether  he  has  such  a 
recolle^tioQ  of  the  machine  &  made,  aa  to  be  able  to  say,  that  that  is  a  correct  drawing 
of  it. 

Soma  foeiat  to  repeal  a  patent  granted  to  the  defendant  for  an  improved 
machine,  for  the  roving,  preparing,  and  spinning  of  wool ;  on  the  ground  that  the 
machine  was  not  new. 

To  prove  the  machine  not  new,  a  witness  was  called,  who  proved,  that  he 
bad,  long  before  the  patent,  constructed  a  machine  for  those  purposes  ;  and  to 
ihow  that  it  was  similar  to  the  defendant's  machine,  the  counsel  for  the  prose- 
tation  put  into  his  hand  a  drawing  of  the  machine  the  witness  had  constructed. 
The  drawing,  however,  was  not  made  by  the  witness. 

The  Attorney  General^  for  the  defendant,  objected,  that,  as  the  drawing  was 
not  made  by  the  witness,  he  ought  not  to  look  at  it,  but  should  describe  the 
machine  he  had  constructed ;  for  that  this  was  a  lumping  way  of  leading  the 
witness. 

Gurney,  contra.  Plans  are  always  put  into  the  hands  of  witnesses  who  did 
not  draw  them. 

Scarlett,  A  plan  of  a  place  is  certain ;  but  this  is  exactly  the  same  as  if  the 
coansel  described  a  machine,  and  then  said  to  the  witness,  was  that  what  you 
made? 

Batlby,  J.  I  think  the  witness  may  look  at  the  drawing,  and  you  may  ask 
))im,  whether  he  has  such  a  recollection  of  the  machine  he  made,  as  to  be  able 
to  Bay,  that  that  is  a  correct  drawing  of  it. 

Verdict  for  the  Crown. 
*1851       *Gumey,  Alderson^  and  Rotch^  for  the  prosecution. 

^       The  Attorney  General^  Scarlett^  BoUand^  and  BroughattL,  for  the 
defendant. 

[Attornies — Evana  4*  ^-v  ^^^  Lowden  ^  Co,] 
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COURT  OF  COMMON  PLEAS. 

BITTINGS  IN  LONDON,  IN  MICHAELMAS  TERM*  1885. 


BEFORE  LORD  CHIEP  JCJSTICE  BEST. 


CURTIS  V.  BARKER. 

A  jadge  at  IVitt  Priu9  will  put  oflTa  trial  on  applieation  by  a  plaintiff  fill  th»  ntxt  sUtingt 
if  hlie  in  term,  or  for  a/em  ilavf,  if  it  be  after  tbe  term ;  bat  if  longer  delay  be  reqaired. 
the  plaintiff  can  only  obtain  it  By  withdrawing  the  record ;  but  thia  application  ii  neTcr 
granted  without  very  special  eireurostances,  or  the  consent  of  the  other  party. 

In  this  case,  /fti/cAtnt on,  for  the  plaintiff^  applied  on  affidavit  to  put  off  the 
trial  till  the  next  Sitting  in  Term. 

Faughanf  Seijt.,  for  the  defendant*  objected,  on  the  ground  that  a  plaintiff 
may  withdraw  the  record. 

Best,  C.  J.  It  is  usual  to  put  off  a  trial  on  the  application  of  a  plaintiff, 
showing  special  circumstances,  till  the  next  Sitting,  £f  it  be  in  Term,  or  for  a 
few  days,  if  it  be  aAer  the  Term ;  but  not  beyond  that.  I  am  informed,  that 
my  Lord  Chief  Justice  Mbott  has  taken  this  distinction  in  the  Court  of  King's 
Bench;  and  I  think  it  a'very  sensible  and  proper  one. 

Application  granted. 
Hutehiman^  for  the  plaintiff. 
Vaugha/if  Seijt,  for  the  defendants 

[Attomies — Cooke  ir  ^m  and  Cunmngham.'\ 

In  general,  tbe  Court  will  not  |nit  off  the  trial  on  the  application  of  the  plaintiff,  bat  pat 
him  to  withdraw  the  record.  Thia  practice  is,  howcTer,  sometimes  incouTenient,  as,  \if 
withdrawing  the  record,  and  re-entering  it,  the  canse  is  often  put  off  for  a  much  longer 
time  than  the  parties  wish.  But  the  Court  will  Tery  seldom  grant  this  application  wiihoat 
the  consent  of  both  parties. 


•BROOKES  V.  DAYIES.  ['185 

A  psper  in  the  form  of  a  receipt,  if  it  is  not  given  in  evidence  as  a  rccs^,  does  not  rBqaii* 

a  stamp. 

AssuMPsrr  on  a  bill  of  exchange  against  the  acceptor.  After  the  formal  proof 
on  the  part  of  the  plaintiff,  a  witness  was  called  for  the  defendant,  who  stated, 
that  after  the  bill  was  due,  he  took  twenty  yards  of  cloth  to  the  plaiDtiff*i 
house,  together  with  a  paper  in  this  form : — 


186]  3  Carrington  &  Payne.  519 

**  Mr.  Brookes 

To  J.  Daries. 

**  Twenty  yards  of  cloth 14/. 

«"  Overdue  bill 13/. 

**  Balance  due  ••••••  !/• 

**  Received^  J.  Davies." 

The  cloth  and  the  paper  were  delivered  to  a  lady,  who  took  them  both  up 
stiirs ;  and,  when  she  came  down,  said,  that  Mr.  Brookes  would  see  Mr.  Damt». 

Vaughan^  Serjt,  objected  to  hearing  what  the  lady  said.  They  should  call 
her  as  a  witness. 

WUde,  Serjt.     She  is  the  plaintifTs  wife. 

Vauzhan^  Serju     That  is  not  proved. 

WUde^  Serjt.     We  may  prove  what  was  said  at  the  time. 

Bbst,  G.  J.,  thought  it  might  be  proved  as  a  fact. 

The  witness  told  the  lady,  that,  as  the  bill  was  receipted,  he  must  take  il 
bsck.  Upon  which  she  fetched  it  for  him,  but  retained  the  cloth.  It  was  then 
proposed  to  read  the  paper. 

Vaughan^  Seijt,  objected,  that  it  did  not  appear  that  it  had  ever  come  to  the 
hands  of  the  plaintifl'. 

Binr,  G.  J .,  was  of  opinion,  that,  under  all  the  circumstances,  it  ought  to  be 
received. 

•1871       ^Voughan^  Serjt.,  then  objected,  that  it  had  no  stamp. 
^       fFiide^  Serjt     I  do  not  offer  it  as  a  receipt. 

Best,  G.  J.  I  determined  once  upon  the  Oxford  Circuity  and  I  believe  my 
decision  was  never  questioned,  that  a  paper  not  put  in  as  a  receipt,  does  not 
require  a  stamp. 

Verdict  for  the  plaintiff. 

Vautrhwh  Serjt.,  and  Richards^  for  the  pkintiff. 

Wme^  Serjt.,  for  the  defendant. 

[Attomies*-- ffenson,  and  Abranu^ 


BEFORE  BEST,  C.  J.,  AND  BURROUOH,  PARK,  AND  0A8ELEE,  J8. 

At  Bar. 


TOOTH,  Demandant,  v.  BAGWELL,  Tenant. 

On  the  trial  of  a  writ  of  right,  the  four  knighte  who  retam  the  grand  assize,  must  them* 
selves  attend  and  sit  witn  twelve  of  the  jurors  whom  they  return ;  a  jury  of  sixteen,  so 
eonstitoted,  being  by  law  required  for  the  trial,  and  any  sixteen  of  the  assize  are  not 
sofBeient. 

Oo  an  affidavit  of  particular  circumstances,  such  as  the  great  age  and  expected  death  of 
witnesses,  the  Court  will  depart  from  their  general  rule,  not  to  try  a  writ  of  right  in 
an  issuable  term. 

If  it  appear,  ob  the  day  appointed  for  the  trial,  that  one  of  the  four  knights  is  so  ill  that 
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he  not  onlf  cannot  then  attend,  but  ia  not  likely  to  be  able  to  attend  on  a  fatnre  day, 
the  Court  will  order  the  aheriff  to  aammon  another  knight  to  act  in  hia  atead ;  uid  it 
will  not  be  neceasarj  that  any  freah  selection  of  a  grana  asaise  ahoald  be  made  by  (he 
knighta,  in  eonaeqnonce  of  the  alteration  which  take»plaoa  in  their  bodf^ 

Writ  of  right  On  the  juron  in  this  caae  being  called,  it  appeared  that 
two  of  the  knights  who  had  chosen  the  grand  assixe  were  absent;  one  in  the 
country*  and  the  other  from  indisposition. 

The  Court  intimated  an  opinion,  that  the  cause  could  not  proceed  without 
them. 

Boaanquet^  and  Toddy ^  Sejrjts.»  for  the  demandant,  contended,  that  it  was 
■ufficient  if  any  sixteen  of  the  jurors  attended,  and  that  it  was  not  necesaaiy 
for  all  the  knights  to  form  a  part  of  the  jury.  The  authorities  referred  to 
*in  the  course  of  the  aigument,  were  Booth  on  Real  Actions ;  Moore,  67 ;  r,,gg 
2  RoUe's  Abridgment,  674 ;  Year  Book,  22  Edw.  3,  18 ;  Cro.  Car.  511;  ^ 
SWUson,  541. 

The  Court  thought,  that  all  the  four  knights  ought  to  form  a  part  of  the  jnrj 
for  the  trial  of  the  case,  and  were  about  to  direct  an  adjournment  for  default  of 
jurors,  till  a  day  in  Niiary  Term,  when  it  was  sui^sted  that  it  must  thea  be 
again  adjourned  on  account  of  the  practice  of  the  Court  ne?er  to  try  a  writ  of 
right  in  an  issuable  Term. 

Boaanquetf  Seijt,  submitted,  that  the  rule  was  not  positive. 

Bkst,  C.  J.  I  have  consulted  the  officers  of  the  Court,  and  find  that  it  is  a 
general  rule.  A  case  has  been  mentioned  to  me  of  the  Eing  v.  fFaitotif  for 
nigh  treason,  which  was  a  trial  at  bar  in  an  issuable  tana ;  but  that  was  done 
at  the  application  of  the  Attomty  General^  who  had  a  right  to  require  it, 

Boaanquet^  Seijt.,  then  mentioned,  that  one  of  their  witnesses,  a  very  old 
person,  had  died  during  the  progress  of  the  cause ;  and  that  others  of  them  were 
so  aged  and  infirm,  as  not  to  be  likely  to  survive  much  longer. 

BssT,  C.  J.  Let  an  affidavit  be  made  of  those  facts,  and  we  will  relax  from 
our  general  rule. 

The  caae  was  then  adjourned  to  the  quarto  die  post  in  the  following  Wary 
Term. 


On  this  day  the  case  was  again  called  on,  and  it  appeared,  both  from  the 
return  of  the  sheriff,  and  the  evidence  of  a  medical  gentleman,  that  Sir  Georgt 
MdtrBon^  one  of  the  four  knights,  was  so  indisposed,  that  he  was  not  only 
*unable  to  attend  then,  but  was  not  likely,  from  the  state  of  his  disor-  r^.g^ 
der,  to  be  able  to  attend  on  any  future  day.  ^ 

Upon  this,  the  counsel  for  the  demandant  applied  to  the  Court  either  to 
strike  out  aU  that  had  been  done,  and  direct  a  commencement  de  novo^  or  lo 
order  process  to  issue  for  the  selection  of  a  new  knight  to  fill  the  place  of  the 
one  whose  attendance  could  not  be  obtained. 

The  counsel  for  the  tenant  objected  to  both  courses,  and  contended  that  the 
case  must  be  adjourned  till  the  knight  should  be  able  to  attend.  A  wntof  pght 
is  a  vexatious  proceeding,  and  is  not  entitled  to  any  favor  from  the  Court.  In 
Jidama  v.  Radway^  1  Marsh.  602,  L.  C.  J.  Gihha  observes,  «« the  rule  which 
has  been  adopted,  on  consideration,  is,  that  as  a  writ  of  right  generally  seeb  to 
disturb  a  possession  which  has  continued  for  a  considerable  length  of  time,  the 
Court  will  not  assist  the  demandant  in  getting  over  any  difficulties  that  may 
•ccur  to  him.**  And  in  the  same  case  Mr.  Justice  Heath  says,  **  that  a  writ 
of  right  is  in  general  a  very  vexatious  proceeding."  The  four  knights  most 
choose  twelve  or  more,  and  there  can  be  no  other  mode  of  trial  except  by  the 
four  knights  themselves,  and  twelve  of  those  whom  they  summon;  at  least, 
while  the  four  knights  are  living.     As  to  the  case  in  Coke*s  Entries,  it  is  vwj 
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iiflereat  from  thUr;  for^erey  the  knifKts  had  not  made  their  election.  Before 
the  atatnte,  in  the  case  of  a  special  jurjTt  a  cause  must  have  gone  off  on  account 
of  iMnesSf  jiro  drfectu  juratomm. 

B»T,  C.  J.    Suppose,  before  the  statute,  eleven  of  the  jurors  had  died* 

The  tenant's  Counsel.  There  is  a  distinction  between  a  case  of  death  and 
one  of  temporary  mcapacity  merely..  The  party  in  this  case  has  no  right  to 
&vor,  and  ought  not  to  have  more  ex  deOUo  iustitim  than  the  precedents 
nfioi  *^^  cleariy  warrant.  The  passage  in  iLe  Year  Book,  22  Edward  3| 
-I  18,t  does  not  aAiount  even  to  an  obiter  dictum^  but  is  only  an  idle  dis** 
Cttssion  upon  a  collateral  point  It  may  be  very  probable  that  Sir  Oeorge  Alder* 
9on  may  not  be  able  to  attend  at  a  future  day ;  but,  notwithstanding,  the  Court 
•hould  wait  and  see. 

Gasbuib*  J.  And  how  many  of  the  other  fifteen  might  die  in  the  mean  timet 
The  tenant's  Counsel.  The  law  never  receives  or  acknowledges  the  excuse 
of  temporary  incapacity.  That  a  party  is  too  ill  to  be  likely  to  be  able  to 
attend  is  too  uncertain:  it  mAy  be  a  ground  of  entering  a  continuance,  but 
nothing  more.  In  the  absence  of  precedents,  and  considering  the  vexatious 
nature  of  the  proceeding  itself,  it  is  to  be  hoped  that  the  Court  will  not  think  it 
light  to  interfere. 

Best,  C.  J.  It  is  said,  that  a  writ  of  right  is  a  vexatious  proceeding;  per^ 
haps  that  is  rather  too  strong  an  observation.  Undoubtedly,  the  Court  wiU  give 
00  assistance ;  but  many  cases  may  occur  in  which  it  would  be  against  all  jus- 
tice to  prevent  a  party  from  recovering  after  twenty  years.  I  hope  that  it  will 
not  be  long  before  the  attention  of  Parliament  is  called  to  the  subject,  and  that 
less  than  sixty  years  will  be  fixed;  and  that  suitors  will  not  be  obliged  to  have 
recourse  to  a  proceeding  so  seldom  occurring,  and  consequently  so  little  under- 
stood. It  has  been  said,  that,  in  a  writ  of  right,  a  parly  ought  not  to  receive 
indulgence ;  but  that  has  been  in  those  cases  where  the  party's  own  laches  has 
made  his  application  necessary.  **Actti8  Dei  nemini  jacit  injuriam,**  is  one 
*lQi1  ^^  maxims  of  the  law ;  and  the  principle  of  not  ^granting  indulgence 
-'  ought  not  to  be  applied  to  cases  of  oifficulty  occurring  by  the  act  of  God. 
We  are  asked  to  adopt  one  of  two  courses.  1st.  We  are  asked  to  expunge  all 
that  has  taken  place,  and  let  the  parties  begin  again.  To  this  we  object,  because 
a  writ  of  error  could  not  be  brought,  as  the  proceeding  would  not  appear  on 
the  record.  2dly.  We  are  called  upon  to  direct  the  sheriff  to  summon  anotlier 
knight  to  fill  up  the  vacancy  occasioned  by  the  inability  of  Sir  G.  Aideraon  to 
attend.  This  plan  I  will  allow  to  be  adopted,  and  will  trust  that  all  courts  wilj^ 
consider  that  that  which  is  good  sense  is  also  good  law.  We  have  only  to  cure 
a  defect ;  and,  on  the  principles  of  common  sense,  the  best  way  in  which  we 
can  do  that  is  by  directing  the  sherifl!'  to  summon  another  knight.  A  venire 
wmi  iMue,  and  a  distringas  is  to^  be  added.  When  the  knight  comes,  there 
will  be  no  occasion  to  choose  another  grand  assize.  It  is  said,  that  the  opinion 
of  the  judges  in  the  case  in  22d  Edward  9d,  is  a  mere  ohiter  dictum.  It  is 
tnie,  that  it  is  so,  and  if  we  had  the  benefit  of  decided  cases  and  personal  expe- 
rience, as  we  have  upon  subjects  which  are  often  before  us,  we  should  pay 
perhaps  but  little  attention  to  such  an  opinion.  But  we  ought  to  consider  that 
u  is  an  obiter  dictum^  delivered  when  the  subject  was  of  more  frequent  occur- 
rence, and  not  met  by  any  counter  authority.  Unless  we  are  to  say  that, 
slthoogh  the  legislature  has  led  the  writ  of  right  standing,  we  are  not  to  facili- 
tate its  execution,  we  must  grant  the  application  in  the  second  alternative.  My 
brother  WUde  has  said,  that  ^e  evidence  of  illness  in  this  case  is  too  uncer- 
tain; but  medical  evidence  is  every  day  acted  upon  in  discharging  jurors,  and 
putting  off  trials.     It  is  true,  that  the  case  in  Edward  3d,  is  a  case  of  death, 

t  The  fmmaait  allwifd  to  is  ths  followia^:  "Mais  autres  diM.  q.  ai  aK  Venire fae. 
retorne  toil  qu  un  eat  mort  Haheae  corpora  laaera,  &o.  at  ana  Venire,  dtc.  do  iaire  veuiff 
an  autre  ebevaiier.     Quare  piocea ;  et  a'il  vient  ot  aoit  challenga  il  aera  trie  in  court." 
Vol.  XII.— 66  2  T  2 
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and  therefore  ib  a  litde  difierent  from  this;  but  the  law  would  ill  deserve  tbs 
name  of  a  science,  if  we  were  bound  to  find  a  precedent  for  every  case  that 
occurs.  That  which  is  done  in  a  case  of  death,  ought  to  be  done  under  cuw 
cumstances  which  are  equivalent  to  Meath,  as  far  as  the  progress  of  the  r,.^ 
cause  is  concerned,  viz.  present  and  most  probably  permanent  inca-  '- 
pacity. 

Park,  J.  The  first  proposition  would  be  an  inconvenient  one.  Though 
this  case  in  specie  is  not  found  in  the  books,  yet  the  principles  upon  which  it 
is  to  be  decided  are  there  clearly  laid  down.  Adana  v.  Radway  has  not  ths 
least  bearing  upon  this  case.  I  agree  with  what  my  Lord  G.  J.  Gibbi  says 
there,  and  with  what  my  Lord  C.  J.  now  has  said  in  this  case,  as  to  the  quei- 
tion  of  favor,  when  the  party  has  been  guilty  of  laches. 

BuRRouoH,  J.  We  know  nothing  of  the  length  of  standing  of  this  case ;  it 
may  be  fifty-nine  years,  or  it  may  be  only  twenty-one.  The  knight  who  ii 
unable  to  come  here,  is,  as  it  were,  dead  in  law,  because  he  cannot  attend  hii 
duty ;  and  the  case  must  be  adjourned  till  some  day  in  the  next  term. 

Best,  C.  J.     Let  a  day  be  given  from  EasteT'day  in  three  weeks. 

The  case  was  then  adjourned  accordingly. 

Boaanquetf  and  Taddy^  Serjts.,  for  the  demandant 

Vaughan^  and  WUde^  Seijts.,  for  the  tenant. 

[Ittomies — HaOeit  ^  if.,  and  Lane.} 


•SITTINGS  AT  WESTMINSTER,  AFTER  MICHAELMAS  r»jg, 

TERM,  1826,  ^ 


CHILD  V.  GRACE. 

In  an  action  of  auault,  what  was  said  by  the  magistrate  to  the  plaintiflT  at  a  prsTioat  in* 
vestigation  of  the  circumstaneea  before  him,  cannot  be  received  in  evidence  at  the  trial 
on  the  part  of  the  defendant,  unleaa  it  drew  mnj  observations  in  reply  from  the  plaintiff. 

Assault.  Pleas-»Not  Guilty,  and  non  aasauli  dtmtmt*  The  plundff 
having  proved  an  assault, 

Twidyy  Serjt,  for  the  defendant,  opened,  that  he  should  offer  evidence  of 
what  was  said  by  the  magistrate  before  whom  the  matter  had  been  investigated, 
in  the  presence  of  both  plaintiff  and  defendant 

TFUde^  Serjt,  objected  that  what  the  magistrate  said  could  not  be  evidenee. 

Taddyt  Serjt  What  is  said  in  the  presence  of  the  plaintiff  is  strictly  en* 
dence. 

Best,  C.  J.  If  such  evidence  is  allowed,  we  shall  have  causes  tried  at  the 
police  offices,  before  they  come  here.  What  was  said  by  the  defendant  to  the 
plaintiff  may  be  evidence,  but  not  what  was  said  by  a  third  person.  Or  if 
that  which  was  said  drew  any  answer  from  the  plaintiff,  then  that  makes  it  evi- 
dence, otherwise  it  is  not  I  remember  Gibba,  C.  J.,  adopting  the  same  dis* 
tinction  when  he  occupied  this  seat 

Taddy^  Serjt  The  not  making  an  answer  may,  under  some  circumstanoefi 
be  quite  as  strong  as  the  making  one. 


193] 


3Carrinoton  &  Patne.  523 


But,  C.  J.    Really  it  is  most  dangerous  evidence,   k  man  may  say,  this  is 

impertinent  in  you,  and  I  will  not  answer  your  question.     Tou  are  driving  at 

the  opinion  of  the  magistrate,  whereas  it  is  for  the  jury  to  form  their  opinion. 

*1041  *^  ^^^^^  ^^^^  receive  such  evidence,  unless,  as  my  Lord  Kenyon  used 

J  to  say,  the  twelve  Judges  in  the  House  of  Lords  tell  me  that  i  must. 

Verdict  for  the  plaintiff 
WUdtj  Seijt.,  and  Mraham^  for  the  plaintiff 
Taddy^  Serjt,  for  the  defendant. 

[Attomies— itfay&et^,  and  Qriffin.'\ 


SITTINGS  IN  LONDON,  AFTER  MICHAELMAS  TERM,  1825. 


DICKINSON  et  al.  ▼.  600M  and  BARNES. 

In  an  aetion  on  a  joint  contract  againat  two  defendanta,  an  arrangement  propoaed  bf  ons 
defendant  that  each  ahould  pay  a  moiety  of  the  damages,  cannot  be  made,  onleaa  the 
other  defendant  consents,  eitner  in  person  or  by  coansel,  although  it  is  a  relief  of  such 
defendant,  who  might  otherwise  have  execution  taken  out  against  him  for  the  whole. 

AonoN  for  not  accepting  a  quantity  of  gum.  The  defendant  Croam  made  no 
defence. 

Vaughan^  -Sent,  when  the  joint  contract  of  the  two  defendants  had  heen 
proved,  proposed  that  an  arrangement  should  be  made,  by  which  Barnes  should 
pay  one  half,  leaving  the  other  half  to  be  paid  by  Goom, 

Best,  C.  J.  I  cannot  allow  of  this  arrangement.  Goom  is  not  here  to  con- 
sent    I  must  send  the  case  to  the  jury. 

Vaughant  Sent    It  is  in  relief  of  Goom. 

Best,  C.  J.    I  cannot  help  that    He  must  consent,  or  the  case  must  go  on. 

Goom  himself  not  beins  present,  his  attorney  instructed  counsel  on  his 
behalf,  who  consented  to  the  arrangement,  and  the  verdict  was  taken  against 
both  defendants  for  the  whole  ;  the  parties  entering  into  a  rule  that  execution 
*1951   *"^^^^^  ^  taken  out  against  each  defendant  for  one  moiety  only. 
-'       Mamtf  Serjt,  and  Moody ^  for  the  plaintiff. 

Vaughany  Serjt,  for  the  defendant  Bonus. 

Payne^  for  the  defendant  Goom. 

[Attomies— ^/Ks/on  ^  A,  and  Carter  ^  A.'] 


634  JpSTES  V.  Stboud.    M.  T*  1825.  [19$ 


TAYLOR  V.  FORSTEB. 

Tl|f  n^e  reipfctiag  priTileged  communicatioM  extends  to  ao  attornej'a  clerk  acting  oa 

behalf  of  bia  master,  aa  well  as  to  the  attorney  himself 

AsflmiPtiT  for  goods  sold.  The  dispute  in  the  cause  was,  whether  or  not  an 
actual  sale  had  taken  place. 

The  clerk  to  the  plaintiiT's  attorney  proved,  that  when  he  served  the  writ  on 
the  defendant,  upon  his  own  premises,  the  defendant,  pointing  to  some  articles, 
said,  ^  there  are  the  gooda,^* 

Upon  this,  the  defendant's  counsel  asked  him,  whether  he  did  not  know  from 
the  plaintiff  that  the  defendant  had  returned  the  goods,  and  that  the  plaintiff  had 
afterwards  sent  them  back. 

The  plaintiff's  counsel  objected.     Il  is  a  privileged  communication. 

Best,  C.  J.     Does  that  extend  to  an  attorney's  clerk  ? 

Vaughan,  Seijt.  I  apprehend  it  does  to  the  whole  of  his  clerks.  Attomiei 
must  employ  clerks — they  cannot  transact  all  their  business  in  person. 

BxsT,  C.  J.     I  think  it  is  so. 

The  question  was  not  allowed  to  be  put. 

The  plaintiff  was  afterwards  nonsuited. 

^Vaughan^  Seijt,  and  F.  PoUodh  for  the  plaintiffl  p,.g« 

Jiutice,  for  the  defendant.  L. 


[Attomiei^^Ci9imttt  4t  ^-t  &nd  Figher  fy  S."] 

In  the  caae  of  Bu  Bam  t.  Ztvetle,  Peake,  N.  P.  C.  78,  cited  in  ITtlaM  t.  JUttdlt  i 
T.  R.  756.  it  was  held,  that  the  person  who  interpreted  between  the  attorney  and  clieat, 
WM  in  the  same  aitaation  as  the  attorney  in  this  respect ;  and  in  ParkimM  ▼.  Hawitkau, 
8  Stark.  239,  the  same  was  held  as  to  commttnicstiona  between  the  defendam  and  the  sgsat 
of  the  defendant's  attorney. 


JONES  V.  STROUD  and  Wife. 

A  witness  has  no  right  to  refresh  his  memory  with  s  copy  of  a  paper  made  by  himself  six 
months  after  he  wrote  the  original,  atthougn  the  original  is  proved  to  be  so  covered  with 
figures  that  it  is  unintelligible ;  the  original  paper  having  been  written  near  the  time  ol 
the  transaction. 

Slander.  The  witness  who  proved  the  words,  read  them  from  a  paper 
which  he  acknowledged  was  a  copy  of  an  original  memorandum  ;  he  said,  that 
he  made  the  memorandum  very  near  the  time  when  the  words  were  spoken, 
and  the  copy  about  six  months  after.  The  original  paper  could  not  be  found. 
The  witness  said,  that  he  had  given  it  to  the  plaintiff's  attorney.  The  attorney 
admitted,  that  he  had  seen  it ;  but  stated,  that  he  had  returned  it  almost  imme* 
diately  to  the  witness.  And  he  added,  that  it  was  unintelligible,  being  almost 
covered  with  figures. 

The  defendant's  counsel  objected  to  the  witness's  refreshing  his  memory 
from  the  copy. 

Adams,  SerjL,  for  the  plaintiff.  I  submit,  that  the  witness  has  a  right  to 
refresh  his  memory  with  the  copy,  as  it  appears  in  evidence  that  the  original 
paper  is  mutilated. 

Best,  C.  J.  I  am  quite  clear,  that  he  has  no  such  right.  He  can  only  look 
at  the  original  memorandum  made  near  the  time. 
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fig^  After  searching  in  his  pockets  for  some  time,  the  *witne88  discovered 
•J  the  original  paper.  Prom  the  copy,  and  alio  from  his  own  memory 
when  forced  to  put  up  the  copy,  he  had  proved  the  words  as  all  addressed  to 
the  plaioliff;  hot  whtfn  he  caotie  to  lo6k  at  Ihe  original  paper,  he  acknowledged 
that  part  of  them  were  ipdken  of  hiiti.  This  created  a  variance ;  the  words 
in  the  declaration  having  all  been  laid  as  apoken  to  him. 

Bbst,  C.  J.,  observed,  I  remember  a  case  tried  before  me^  in  which  a  wit- 
ness proved,  from  memory,  an  imconditional  promise  of  marriage.  I  |per6eived 
him  searching  his  pockets  for  a  paper,  which,  when  found,  I  asked  to  look  at. 
I  saw  from  it,  that  the  promise  was  qualified  by  a  condition,  and  corresponded 
with  the  terms  of  the  declaration.  He  said,  the  paper  had  been  made  that 
morning.  The  first  thing  t  did  was,  to  call  the  plaintiff*,  and  the  next  to  com- 
mit the  witness.  A  man's  life  and  .property  would  be  in  a  wretched  situation,  if 
evidence  of  the  description  attempted  to  be  introduced  to-day  were  to  be  allowed. 
The  importance  of  seeing  the  original  paper  in  this  case  is  clearly  shown ;  for* 
without  it,  the  witness  proved  that  all  the  words  were  addressed  to  the  plain- 
tifiT;  and  from  the  paper  it  appeared,  that  great  part  of  them  were  spoken  of 
him,  and  addressee!  to  others.    On  this  variance,  the  plaintifif  must  be  called. 

Nonsuit. 

Jlddms^  ^nt,  for  the  plahititf. 

Vdughan^  Seijt.,  and  Abraham^  for  the  defendant. 

[Attomies-^  Gray,  and  Saindom.'\ 


•198]    ^ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER 

MICHAELMAS  TERM,  1825. 


DREW  t;.  DURNBOROUGH. 

The  fact  of  a  letter  having  been  sent  to  a  woman  Bome  years  before  ner  death,  is  not  suffi- 
cient to  raise  a  presumption  that  such  letter  is  in  the  custody  of  her  executrix  three  or 
four  years  after,  aa  the  testatrix  might  have  destroyed  it  in  her  lifetime. 

Issue  from  the  Yice-Chaneellor.  In  the  course  of  the  cause,  it  appeared 
that  a  letter,  bearing;  on  the  matter  in  dispute,  had  been  sent  to  a  Mrs.  Cham- 
berlanej  (whose  executrix  the  defendant  was,)  some  years  before  her  death, 
which  took  place  in  1820. 

Vaughan^  Serjt.,  for  the  plaintiff,  submitted,  that  the  having  traced  the  letter 
into  the  hands  of  the  testatrix,  was  sufficient  to  raise  the  presumption  that  it 
was  in  the  possession  of  the  executrix. 

Best,  G.  J.  I  am  inclined  to  think  that  it  is  not  sufficient.  Have  you  any 
case  upon  the  point?  I  never  knew  the  doctrine  carried  so  far  before.  The 
letter  might  have  been  destroyed  before  the  death  of  the  testatrix. 

Vaughan^  Serjt.,  for  the  plaintiff. 

Taddy^  Seiju,  and  Andrews,  for  the  defendant. 


[Attomies — Gough,  and  Drew  4r  Sons  J] 


536         PopLETT  V.  Stockdale.    M.  T.  1825.       [198 

POPLETT  V.  STOGKDALE. 

A  printer  cannot  recover  against  a  jpubliaher  for  printing  a  work  which  ecmtatni  the  lift 
of  a  prostitute,  and  the  history  ot  her  amoara  with  varraua  peraons ;  and  it  is  no  answer 
that  the  parties  are  in  pari  ddieto. 

Whether  a  witneas,  called  on  behalf  of  a  plaintiff  to  prove  an  agreement,  who  admiii  on 
his  croea-ezami nation  that  the  signature  to  the  aareement  is  his  and  not  the  pltintiff*s, 
eaa  be  asked  whether  he  signed  it  on  behalf  of  the  plaintiff  and  as  his  agent^QsAfc 

Ths  declaration  stated  that,  in  consideration  that  the  plaintiff  would  print  for 
the  defendant  a  book  called  •«  The  Memoirs  of  Harriette  TfiUon^^*  the  defend- 
ant  undertook  *to  pay  a  certain  price  weekly,  and  the  balance,  on  ceas-  r«.M 
ingr  to  employ  him,  by  an  acceptance  at  three  months.  That  the  plain-  ^ 
tiff  printed  a  part  of  the  work,  and  on  the  16th  .^/irt/,  the  defendant  ceased  to 
employ  him ;  but  neglected  to  give  an  acceptance  for  the  balance,  notwithstand- 
ing a  bill  had  been  drawn  for  Sie  amount.    Plea — The  general  issue. 

There  was  a  written  agreement,  containing  the  terms  mentioned  in  the  dediu 
ration.  There  were  two  parts  of  it,  one  signed  by  the  defendant,  and  the  other 
signed  «/.  J.  Paplett.^^  The  plaintiff's  son,  who  was  called  as  a  witness  for 
the  plaintiff,  admitted,  on  his  cross^xamination,  that  tiie  signature  was  his 
writing,  and  not  his  father's.  In  his  re-examination  he  was  asked  on  whose 
behalf  he  acted  in  the  transaction  with  the  defendant. 

Wilde,  Seijt.,  objected.  There  is  now  a  perfect  contract  before  us,  and  we 
must  look  at  the  face  of  it  to  see  by  whom  it  was  made. 

Best,  C.  J.  Such  questions  are  asked  constantiy  in  the  city,  in  the  esses 
of  gontracts  signed  by  brokers. 

ffildt^  Seijt.  In  those  cases  the  circumstance  of  its  being  a  broker  who 
makes  the  contract,  makes  a  difference,  because  a  broker  cannot  act  as  a  prin- 
cipal. If  this  course  of  proceeding  is  allowed,  a  party  is  turned  into  a  witness 
who  ought  to  be  made  a  plaintiff. 

Best,  C.  J.  My  brother  WUdt^a  observations  are  entitled  to  great  weight 
The  question  comes  very  near  the  city  cases,  and  is  of  considerable  importance. 
I  will  therefore  reserve  the  pointf 

Evidence  was  given  of  the  printing  being  done,  and  of  the  defendant's  refbsal 
to  accept  the  bill. 

*W%lde,  Seijt.     A  court  of  justice  was  never  engaged  in  a  more  nn-  i-maa 
seemly  object  than  in  enforcing  a  demand  on  account  of  one  of  the  most  '■ 
scandalous  and  indecent  works  that  ever  issued  from  the  press. 

Best,  G.J.  I  know  nothing  of  this  work ;  but  you  have  stated  enough  to 
make  me  say,  that  I  am  bound  to  inquire  into  the  nature  of  it,  and  see  whether 
it  is  a  thing  that  can  properly  be  charged  for. 

Several  of  the  numbers  were  handed  up  to  his  Lordship,  which  had  adver- 
tisements printed  on  the  outside  covers,  of  the  following  description : — ^*  The 
marriage  ceremonies  and  intercourse  of  the  sexes  in  all  ages."  **  Exhibits  in 
parts  4,  5,  and  6,  the  King^  the  Duehesa  of  Fork,  Prince  Eaierhazy,  the 
Duke  of  Argylt^*  &c. 

His  Lordship,  upon  this,  remarked  to  Seijt.  Vaughan — From  what  I  have 
seen  of  this  work,  does  it  not  contain  the  life  of  a  prostitute,  and  the  history 
of  her  amours  with  various  persons  T 

Vaughan,  Seijt.  It  would  be  affectation  to  deny  that  such  is  the  nature  of 
the  work. 

Best,  G.  J.  Then  I  have  no  hesitation  in  saying,  that  no  one  who  assists  in 
putting  forth  this  work  to  the  public  is  entided  to  recover  in  any  Court  of  Jo>- 
tice.  He  who  lends  himself  to  that  which  is  contrary  to  the  laws  of  the  coon- 
try,  cannot  complain  of  not  being  paid  for  lending  himself  to  that  criminil 

t  In  conaeqaence  of  the  result  of  the  trial,  any  motion  npon  thia  anbject  became  anss* 
oaaaary.  ^ 
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purpose.  Every  servant,  to  the  lowest  engaged  in  such  a  transaction*  is  pre- 
vented from  receiving  compensation.  There  is  a  double  object  in  this  in&mous 
publication.  Ist.  The  enticing  of  youth ;  and  2dly,  The  extorting  money.  I 
am  only  sorry  that  I  have  no  power  to  punish  the  parties  concerned.  All  I 
MA]-i  can  say  is,  that  I  will  not  consent  that  either  of  them  shall  recover  *any 
•^  thing  in  a  British  Court  of  Law.  I  have  only  further  to  observe,  thai 
I  will  call  £e  plaintiff. 

Vpughan^  Serjt.  Does  your  Lordship  think  that  this  objection  lies  in  the 
mouth  of  Mr.  Sioekdale — ^that  late  repentant  sinner  T 

Bbst,  G.  J.  Yes ;  in  the  mouth  of  anybody.  Lord  Kenuon^  who  waB  in 
the  habit  of  expressing  himself  strongly,  said,  that  he  would  never  take  an 
account  between  two  men,  where  business  was  transacted  upon  Hoiauhw 
Heath;  and  I  am  of  opinion,  that  this  is  a  very  similar  transaction. 

Nonsuit. 

Vavghan^  8eijt.,  and  Chiihj^  for  the  plaintiff. 

WUdt^  Seijt.,  for  the  defenosmt. 

[Attomies — WM^  and  JVee/e.] 

Id  the  case  oi  Lam  t.  Hodiorn,  11  Ea.  300,  it  wu  held,  that  the  plaintiff  could  no 
recover  the  price  of  a  quantity  of  bricks  aold  bj  him  to  the  defendant,  becanae  the^  were 
of  lest  diroenaions  than  are  required  by  the  atat.  17  Geo,  3,  e.  42.  And  it  was  decided  in 
the  case  of  Girarday  v.  Biekard$on,  1  Esp.  N.  P.  C.  13,  that  a  plaintiff  could  not  recover 
for  lodgings,  knowingly  let  to  the  defendant  for  the  purposes  of  her  prostitution.  And  in 
Bmaard  v.  Hodget,  1  Selw.  L.  N.  P.  68,  that  the  keener  of  a  house  of  ill  fame  could  no* 
recover  against  a  woman  of  the  town,  for  board  and  lodging  furnished  to  her.  See  also 
the  case  of  StoehdalB  v.  Onwkyn,  ante,  p.  163  and  the  notea  to  that  case. 


TILK  V.  PARSONS. 

lo  an  action  for  slanderous  words,  charging  a  baker  with  using  adulterated  flour,  if  the 
declaration  allege  as  special  damage  that  several  persons  (naming  them)  discontinued  to 
tike  bis  bread.  The  person  of  whom  they  used  to  buy  it  cannot  be  asked  what  reason 
they  gave  for  ceasing  to  take  it  any  longer ;  but  the  persons  themselves  must  be  called 
to  prove  their  motives. 

Slander.     The  declaration  stated,  that  the  plaintiff  carried  on  the  trade  of 

a  baker,  and  that  the  defendant  spoke  of  him  words  imputing  that  he  had  been 

*2021  ^^^^  *400L  for  using  Plaster  of  Paris  in  his  bread  ;  and  proceeded  to 

•I  state,  as  special  damage,  that  several  persons  named,  discontinued  buy- 

mg  his  bread. 

The  words  were  proved,  and  to  make  out  the  special  damage,  a  person  was 
called,  who  kept  a  shop  at  which  the  plaintiff's  bread  was  sold ;  and  having 
proved  that  certain  persons  whom  he  was  in  the  habit  of  serving  with  the  plain- 
tiff's bread,  refused  to  purchase  it  any  longer — 

The  plaintiff's  counsel  wished  to  ask  him  whether  they  assigned  any  and 
what  reason  for  such  refusal* 

Bbst,  C.  J.  That  question  cannot  be  asked.  You  might  call  these  cus- 
tomers, who  are  named  in  the  declaration,  and  might  ask  ihem  on  their  oaths, 
what  was  the  reason  of  their  not  continuing  to  buy  the  plaintiff's  bread  ;  but  I 
am  clearly  of  opinion,  that  what  they  said  to  the  salesman  is  not  evidence. 

Verdict  for  the  plaintiff. — Damages,  20/. 

yaughanf  and  Taddy,  Serjts.,  and  Campbell^  for  the  plaintiff. 

Wmt^  Seijt.,  for  the  defendant. 

[Attomies^Gu/on,  and  Heldtr.l 


628  Enderbt  v.  CohdeH-   M.  T.  1825.        [*203 

•ABJOURNED  SITTINGS  IN  LONDON,  AFTER  MICHAELMAS 

TERM,  1825. 


ENDERBY  el  al.  e.  CORDER. 

An  agreement  was  made,  by  which  the  funds  of  a  bankrupt's  estate  were  assifoed  to  t 
certain  person,  who  was  to  secure  5«.  in  the  pound  to  all  the  creditors ;  in  consequenoe 
of  which  the  proceedings  under  a  commission  which  bad  issued  were  to  be  stayed.  The 
agreement  contained  a  clause,  making  the  arrangement  void  if  any  creditor,  whose  debt 
was  above  102.,  should  refuse  to  come  in.  A  deed  was  afterwards  prepared,  in  which 
however  a  similar  clause  was  not  inserted.  The  deed  contained  a  release,  but  recited 
the  circumstances  as  a  consideration.  Held,  that  promissory  notes,  given,  tn  pursuance 
of  the  agreement,  to  a  creditor  who  executed  the  deed,  could  not  be  aned  upon  by  him, 
it  appearing  that  the  commiaaion  Went  on,  and  the  funds  were  withdrawn  from  the  haoda 
•f  the  maker  of  the  notes,  in  consequence  of  the  refusal  of  one  of  the  creditora  to  exe- 
cute the  deed,  and  enter  into  the  arrangement. 

'A88UMF8IT  on  two  promiflsory  notes,  dated  6th  Jtme^  1822,  at  four  moDtha, 
BKpressed  to  have  been  given  "^^on  aocotint  of  John  7%omp9on*9  estate.  Plea 
•—The  general  issue. 

It  appeared,  that,  on  the  4th  Msfjf^  1822,  a  commission  of  bankrupt  wai 
issued  out  BgunsiJokn  Thompson^  and  on  the  7th  of  that  month,  a  writtoi 
agreement  was  entered  into  between  the  defendant  and  the  creditors  of  TTiamp- 
$on ;  by  which  the  defendant  and  one  Cleaaby  were  appointed  trustees  of 
77iomp8on'9  estate,  and  the  funds  were  to  be  vested  in  them ;  the  defendant 
was  to  give  his  promissory  notes  for  the  amount  of  68,  in  the  pound,  and  the 
commission  was  not  to  proceed. 

There  was  a  clause  in  the  agreement,  that  in  ease  any  of  the  creditors  having 
debts  above  10/.,  should  refuse  to  come  in  within  fourteen  days  from  its  date, 
the  agreement  should  be  void.  This  agreement  was  signed  by  the  plaintifis 
and  the  rest  of  the  creditors,  with  the  exception  of  a  person  named  GarfortK  ^ 
creditor  to  the  amount  of  150/.  A  deed  was  afterwards  prepared,  which  em- 
bodied the  terms  of  the  agreement,  with  the  exception  of  the  clause  respecting 
the  effect  of  all  the  creditors  not  coming  into  the  arrangement.  It  also  con- 
tained a  release,  but  set  out  the  circumstances  as  a  consideration.  This  deed 
was  signed  by  the  plaintiffs,  and  several  others  of  the  creditors. 

Garforth  proved,  that  he  refused  to  come  into  the  ^arrangement,  and  r«aAi 
that  the  agreement  was  tendered  to  him  for  signature,  but  not  the  deed.   ^ 

When  Garforth* 9  refusal  to  accept  the  composition  was  known,  the  defend- 
ant gave  notice  to  the  attorney  who  was  getting  the  deed  executed,  not  to  pro- 
ceed any  further ;  but  this  was  afler  the  plain tifls  had  executed  it,  and  these 
notes  had  been  delivered  to  them.  The  commission  of  bankrupt  was  afte^ 
wards  prosecuted ;  and,  in  consequence,  the  defendant  paid  over  the  funds  he 
had  received  to  the  messenger  under  the  commission,  which  were  afterwards 
paid  over  to  the  solicitor  of  the  assignees. 

Toddy,  and  Wilde,  Seijts.,  for  the  defendant,  contended,  that,  upon  this  state 
of  facts,  the  plaintiff  was  not  entitled  to  recover.  The  agreement,  and  the  terms 
of  the  notes,  show  that  the  consideration  has  failed.  If  the  notes  had  got  into 
the  hands  of  a  third  person  on  a  hotka  fide  consideration,  we  should  have  no 
defence ;  but  now,  as  against  the  plaintiff,  we  have  a  very  good  one.  It  is 
impossible  to  collect  all  the  creditors  together.  It  has  been  solemnly  decided, 
that  if  a  6ne  be  levied,  and  a  recovery  b  suffered  half  a  year  after,  or  more,  it 
ii  to  be  considered  as  all  one  transaction.  How  much  more  should  it  be  so  in 
the  present  case,  as  applied  to  the  agreement  and  the  deed  T    The  commissioa 
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has  actaally  gone  on,  and  the  fundt  have  been  withdrawn  from  the  defendant's 
hands ;  and  if  the  plaintiff  recovers  now,  he  will  have  the  money  in  two  ways. 
The  deed  is  not  made  void,  because  it  is  not  to  be  executed  by  the  creditors, 
except  they  all  agree.  The  parties  went  on  executing  the  deed,  on  the  suppo- 
sition that  the  whole  of  the  creditors  would  execute  the  agreement.  The  deed 
was  not  to  come  into  operation,  until  the  clause  in  the  agreement  should  be 
performed. 

Vaughan,  Serj.t,  contra.  This  can  be  no  legal  bar.  We  are  here  to  look 
only  at  the  deed;  unless  we  can  recover  now,  we  have  no  remedy  at  all.  The 
*2051  ^^^  ^  ^  perfect  ^release  of  all  claim  on  the  part  of  the  plaintiffs.  If  it 
^  is  said,  that  they  are  remitted  to  their  original  claim,  to  that  I  answer, 
that  if  they  were  to  bring  an  action,  the  deed  might  be  pleaded  as  a  release. 
The  consideration  has  not  failed — it  was  that  they  should  release  the  estate — 
they  have  done  so,  and  the  debt  is  extinguished.  The  agreement,  in  point  of 
law,  is  merged  in  the  deed  as  the  more  solemn  instrument.  They  should  have 
had  a  similar  clause  in  the  deed  to  that  in  the  agreement,  and  the  deed  should 
have  been  tendered  to  Oarforth.  The  case  o^HolmtB  v.  Zove,  3  B.  d^  G.  243, 
decides,  that  they  should  show  that  both  the  agreement  and  the  deed  were 
tendered  for  execution.  If  the  deed  is  to  be  binding  upon  the  plaintiff,  surely 
it  ought  to  be  binding  upon  the  defendant  also.  The  deed  witnesses,  that  in 
consideration  of  the  assignment  made  to  the  defendant,  and  the  promissory 
notes  given  by  him,  &c.,  the  creditors,  parties  thereto,  do  severally  and  re- 
spectively remise,  release,  and  for  ever  quit  claim  to  the  bankrupt.  Now,  this 
is  not  prospective. 

Best,  C.  J.,  in  his  summing  up,  said.  It  appears,  that  these  creditors  by  the 
deed  released  the  banlcmpt;  but  the  question  will  be,  whether  that  release  is 
not  controlled  by  the  other  parts  of  the  deed.  One  question  will  be,  whether 
the  execution  of  the  deed  was  improperly  stopped  by  the  defendant ;  for  if  he 
('hanged  his  mind,  and  did  not  use  due  diligence  to  get  the  creditors  to  execute, 
it  will  be  his  own  fault,  and  he  cannot  set  it  up  now  as  a  defence.  I  agree 
with  the  case  decided  in  the  Court  of  King's  Bench ;  but  aH  that  is  there  laid 
down  is,  that  it  is  not  enough  to  produce  a  deed,  and  say,  we  do  not  find  the 
signature  of  the  creditor ;  but  you  must  go  further,  and  show  that  he  actually 
refused  to  execute  it  If  you  think  that  no  means  which  the  defendant  could 
hare  used  would  have  induced  Mr.  Garfbrih  xo  relinquish  his  refusal,  then  I 
im  of  opinion,  that  the  defendant  is  entitled  to  a  verdict.  I  am  not  aware  of 
*2061  ^°^  ^^^^^  decided  on  this  precise  ^question.  If  the  defendant  has  acted 
-'  bona  fidt^  he  has  a  good  defence  in  point  of  morality ;  for  the  property 
has  been  taken  from  him  on  an  event  contemplated  by  all  parties.  No  doubt 
the  agreement  is  merged  in  the  deed.  My  present  opinion  is,  that,  looking  at 
the  whole  of  the  deed,  the  other  parts  of  it  control  the  release.  I  am  also  of 
opinion,  that  the  deed  and  the  giving  of  the  notes  must  be  taken  to  be  one  trans* 
action.  The  understanding  of  the  parties  must  have  been,  that  the  notes  were 
not  to  be  acted  upon,  unless  the  defendant  retained  possession  of  the  funds. 
No  man  alive  contemplated  that  the  defendant  was  to  pay  out  of  his  own 
pocket. 

The  jury,  however,  found  for  the  plaintiffs,  saying,  that  they  thought 
the  defendant  had  not  used  due  diligence  in  endeavoring  to  get. 
Mr.  Garfortk  to  execute  the  deed. 


In  the  ensuing  HUary  term,  Taddy^  Seijt.,  obtained  a  rule  niii  for  a  n«w 
tnal ;  which,  after  argument,  Uie  Court  made  absolute,  considering  that  the 
Vol.  XIL— 67  2  U 
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liOrtl  Chief  Justice  was  correct  in  his  opinion  at  the  trial,  and  that  the  Terdict 
found  for  the  plaintiffs  was  not  satisfactory,  under  all  the  circumstances. 

Vaughmh  Scrjt.,  and  Richards^  for  the  plaintiffs. 

Taddt/f  and  WUde^  Serjts.,  for  the  defendant. 

[Attoniies — Baxmdale,  T.  4*  C^m  &nd  B,  LewisJ] 
See  the  case  of  Johnton  v.  Baker,  4  B.  &  A.  440. 
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A  demand  for  mourning  furnished  to  the  widow  and  family  of  a  deceased  person,  is  not  a 
"  funeral  expense,"  and  cannot  be  claimed  against  hia  estate  by  the  executor  if  he  gifM 
the  order,  and  by  consequence  a  legatee  who  has  not  received  hia  lesacy,  is  a  eompe* 
tent  witness  on  the  part  of  the  executor,  in  an  action  brought  againat  him  for  the  reco- 
very of  such  demand. 

Assumpsit  for  goods  sold.  The  defendant  was  the  executor  of  a  Mr.  Wlutt' 
headf  and  the  demand  was  for  mourning  furnished  to  the  widow  and  kajlj 
of  the  defendant's  testator. 

One  of  the  testator's  sons  was  called  as  a  witness  for  the  defendant  He 
admitted  that  he  was  entitled  to  a  legacy  under  the  will,  and  that  he  had  not 
received  it. 

He  was  objected  to  on  the  part  of  the  plaintiff*,  as  an  interested  witness; 
because  it  was  the  object  of  his  testimony  to  prevent  the  estate  being  chaiged, 
out  of  which  his  legacy  was  to  be  paid. 

Oil  the  part  of  the  defendant  it  was  contended,  that  there  was  no  objectioa 
to  his  testimony,  as  the  executor,  if  compelled  to  pay  the  demand,  must  pay  it 
with  his  own  money,  and  could  not  claim  it  against  the  estate. 

For  the  plaintiff*  it  was  replied,  that  the  argument  used  would  only  apply  in 
the  case  of  a  contest  between  creditors,  and  not  where,  as  in  this  case,  there 
were  ample  funds  to  pay  all  demands  on.  the  estate.  It  was  also  urged,  that 
this  demand  might  come  under  the  description  of  funeral  expenses,  which  an 
executor  was  bound  to  pay. 

Best,  C.  J.,  was  of  opinion  that  it  was  not  a  funeral  expense,  and  that  the 
executor  could  not  claim  against  the  estate,  if  compelled  to  pay ;  and  therefore 
he  decided,  that  tliere  was  nothing  in  the  objection. 

Verdict  for  the  defendant. 
Lee,  for  the  plaintiff. 
Comyn^  for  the  defendant. 

[Attomies— iS^ee/  fy  NicoU  and  S/uppardf  71  4*  L."] 
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♦CHOWDER  V.  AUSTIN. 


The  owner  of  ■  horse  sold  by  auction,  has  no  right,  under  the  usual  condition  of  a  sale, 
that  "the highest  bidder  shall  be  the  purchaser,'*  to  employ  any  person  to  bid  for  him 
for  the  purpose  of  enhancing  the  price ;  and  if  he  do  so,  he  cannot  recover  the  purchase 
money  irom  the  buyer. 

AssmiFsiT  for  the  price  of  a  horse.  The  horse  was  sold  hy  public  auction, 
at  which  the  plaintiff's  groom  attended  and  bid.  Another  person,  not  con- 
nected with  the  plaintiff,  also  bid ;  but  his  bidding  did  not  go  beyond  the  sum 
of  twenty-three  guineas.  The  horse  was  knocked  down  to  the  defendant  at 
twenty-nine  guineas.  The  printed  conditions  of  sale  were  given  in  evidence, 
from  which  it  appeared  that  the  highest  bidder  was  to  be  the  purchaser. 

Best,  C.  J.,  upon  this,  inquired  of  S^HmkiCf  Seijt.,  if  he  thought  the  action 
could  be  maintained. 

Spankie^  Seijt.  Yes,  my  Lord ;  I  think  there  is  no  puffing  to  impose  upon 
the  purchaser. 

BisT,  C.  J.  I  am  clearly  of  opinion,  that  the  action  cannot  be  maintained. 
I  have  long  been  surprised  that  the  objection  has  never  been  taken.  A  man 
^oes  to  a  sale,  and  is  told  that  if  he  is  the  highest  bidder  he  shall  have  the  arti- 
cle. He  bids  a  certain  sum,  and  a  person  (employed  by  the  seller)  whom  he 
does  not  know,  attends  and  puffs  against  him,  and  in  consequence  of  that,  he 
is  compelled  to  pay  a  much  larger  price  than  he  would  otli^rwise  have  paid. 
Is  not  this  a  gross  fraud  ?    I  am  prepared  to  nonsuit  the  plaintiff. 

Spankie^  Seijt.  There  la  a  case  which  decides,  that  a  seller  has  a  right  to 
have  one  person  to  bid  for  him  at  the  sale,  if  he  does  not  do  it  in  order  to 
impose. 

Best,  C.  J.  I  agree  that  he  has  such  right;  but  then  he  must  declare  it  by 
the  conditions  of  sale. 

*2091       'S^DOfiibf,  Seijt,  then  proved,  by  the  evidence  of  the  *auctioneer,  that 
^  the  defendant  was  in  the  habit  of  attending  at  sales  of  horses,  and  that 
be  knew  that  the  plaintiff's  groom  was  present  at  the  sale  in  question. 

Best,  G.  J.  I  am  of  opinion  that  the  plaintiff  cannot  recover  in  this  action. 
The  conditions  of  sale  are,  that  the  highest  bidder  is  to  be  the  buyer;  and  no 
leave  is  reserved  for  the  employment,  either  openly  or  covertly,  of  any  person 
to  bid  for  the  seller.  I  am  of  opinion,  that  a  seller  acts  in  opposition  to  the 
conditions  of  sale,  if  he  employs  a  person  to  bid,  for  the  purpose  of  enhancing 
tbe  price.  In  this  case  the  other  person  at  the  sale  did  not,  in  his  bidding,  go 
near  the  ultimate  sum.  It  is  impossible,  under  these  circumstances,  to  say  that 
the  price  of  twenty-nine  guineas  was  the  highest  price  contemplated  by  the 
conditions :  for  the  defendant,  under  them,  was  entitled  to  have  the  horse  at  the 
next  highest  bidding  to  that  of  the  only  ftiir  bidder.  I  am  of  opinion,  that  the 
plaintiff  must  be  cded. 

Nonsuit. 

SpankU^  Serjt.,  and  F.  Edlv,  for  the  plaintiff. 

Vaughm^  Serjt.,  for  the  defendant. 

[Attomies— Clroti^Jer  ^  Jf.,  and  Harnum.'] 


In  the  ensuing  HUaty  Term,  WUde^  Serjt.,  moved  to  set  aside  the  nonsuit; 
uid  aigued  to  the  following  effect.  A  Court  of  Equity  would  enforce  such  a 
contract;  and  as  a  matter  of  law,  it  is  not  avoided  by  such  a  proceeding  as  is 
called  puffing.    Puffing  is  not,  in  point  of  law,  by  itself  a  fraud  upon  a  buyer, 
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but  may  become  so  if  coupled  with  other  circumstances.  If  a  practice  is  noto- 
rious, and  well  understood,  do  buyer  is  deceived  by  it,  and  though  an  old  case 
may  have  decided,  that,  some  years  ago,  it  was  unknown,  and  therefore  fraudu- 
lent, it  does  not  follow  that  it  must  be  so  now.  It  should  have  been  left  to 
the  jury  to  *say  whether,  in  this  case,  the  party  was  taken  by  surprise,  tmia 
A.8  to  the  condition  that  the  highest  bidder  shall  be  the  purchaser,  the  ^ 
statute  of  17  G.  3,  cqp.  50,  9, 10,  gives  a  bonus,  by  a  reduction  of  miction  duty, 
to  an  owner  of  an  estate,  who  becomes  the  purchaser  of  it ;  which  would  not 
have  been  done  if  the  legislature  had  thought  it  fraudulent  for  a  man  to  bid  for 
his  own  estate.  The  case  of  Howard  v.  Castle,  6  T.  R.  642,  which  is  called 
a  leading  case  on  the  subject  of  puffing,  has  been  frequently  adverted  to  since, 
and  its  effect  stated  to  be,  not  that  the  attendance  of  a  puffer  on  the  part  of  the 
owner,  avoided  the  sale ;  but  that  because  there  were  no  other  bidders,  the 
sale  was  no  better  than  a  mock  auction.  I/ord  Rosslyn,  in  Connelly  v.  Par- 
sons, 3  Ves.  junr.  625,  in  a  note  to  the  case  o(  Bramley  y.  j^//,  refers  to  a 
case  of  Bexwell  v.  Christie,  Cowper,  395,  and  observes,  that  **  the  acts  of  Pa^ 
liament  imposing  a  duty  on  the  sales  of  estates  by  auction,  go  upon  its  being  a 
usual  and  a  fair  thing  for  the  owner  to  bid ;"  and  in  the  same  case,  his  Lord« 
ship  said,  that  he  felt  vast  difficulty  in  compassing  the  reasoning  that  a  person 
does  not  follow  his  own  judgment  because,  other  persons  bid ;  and  that  the 
judgment  of  one  person  is  deluded  and  influenced  by  the  biddings  of  others. 
in  the  case  of  Bramley  v.  ^It,  Lord  Alvanley,  then  Master  of  the  Rolls,  con- 
curred with  Lord  Rosslyn,  and  considered  the  case  of  Howard  v.  CasUt  only 
as  a  decision,  that  where  all  the  bidders,  except  the  purchaser,  are  puffers,  the 
sale  shall  be  void.  The  circumstance  of  a  practice  being  generally  known, 
excludes  the  necessity  of  giving  any  personal  notice.  A  party  is  bound  to 
know  the  practice,  if  he  is  in  that  course  of  dealing.  What  is  done,  is  done  to 
protect  the  property,  and  is  not,  like  swindling,  bad  per  se.  The  practice,  also, 
is  always  allowed  in  the  case  of  sales  by  trustees  for  infants. 

BuRRouoH,  J.  Is  there  not  a  difference  between  a  sale  by  trustees  in  Chan- 
cery, and  a  sale  at  common  law.  \ 

*  Wilde,  Serjt.  That  is  only  illustration;  the  decisions  go  upon  the  pMii 
general  principle.  ^ 

Best,  C.  J.  My  own  opinion  remains  what  it  was  at  Nisi  Prius;  but  it 
LB  a  question  of  very  general  importance ;  and  it  is  fit,  before  we  lay  down  a 
rule  which  may  affect  every  sale  in  the  kingdom,  that  we  should  have  the  mat- 
ter argued  and  considered.  Not  that  I  think  that  any  judge  will  be  found 
eventually  to  sanction  the  practice. 

Park,  J.  I,  for  one,  do  not  think  that  a  rule  ought  to  be  granted ;  but  if 
any  single  judge  is  of  a  contrary  opinion,  the  matter  ought  to  be  discussed. 
The  opinion  of  Lord  Mansfield  is  not  a  mere  dictum,  but  a  long  elaborate 
judgment ;  and  he  was  followed  by  Lord  Kenyon,  in  a  case  of  Aachford  v. 
Preston,  8  T.  R.  93  &  95.  , 

BuRROuoH.  J.,  expressed  himself  of  the  same  opinion. 

Gazelee,  J.  I  do  not  feel  prepared,  on  the  sudden,  to  decide  a  case  of  so 
great  importance,  and  particularly  as  there  have  been  differences  of  opinion  on 
the  point. 

A  rule  nisi  was  accordingly  granted;  which,  when  it  came  on  for  argument, 
was  not  supported  by  Wilae,  Sieijt.,  and  therefore  the  Court  ordered  it  to  be 

Discharged. 
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SALMON  V.  WARD. 


In  80  aetion  on  the  warranty  of  a  bone,  letters  passing  between  the  plaintiflT  and  defend 
aat,  in  which  the  plaintiff  writes,  *'  Yon  well  remember  that  you  represented  the  horse 
to  me  as  a  five  year  old,"  &c.,  to  which  the  defendant  answers,  **The  horse  is  as  I 
represented  it,'*  are  sufficient  evidence  from  which  ihe  jury  may  infer  that  a  warranty 
was  given  at  the  time  of  the  sale ;  and  it  is  not  necessary  to  give  other  proof  of  what 
actnaliy  passed  when  the  contract  was  made. 

Absuxpsit  on  a  warranty  of  a  hone.  No  direct  evidence  was  given  of  any 
,2121  thing  that  passed  at  the  time  when  *the  contract  was  made ;  but  some 
^  letters  were  put  in,  one  written  by  the  plaintiff,  which  contained  tliese 
woh!s :  *'  You  well  remember  that  you  represented  the  horse  to  me  as  a  five 
year  old,'*  &e. ;  and  one  from  the  defendant  in  answer,  which  stated,  inter  a/ta, 
**The  horse  is  as  I  represented  it" 

Spankie,  Serjt.,  for  the  defendant  They  have  not  proved  the  warranty  in 
the  declaration,  which  b  express.  They  must  show  a  distinct  warranty,  and 
not  piece  it  out  by  a  parcel  of  letters.  Warranty,  means  a  warranty  at  the  time 
of  sale. 

Best,  C.  J.  The  question  is,  whether  I  and  the  jury  can  collect  that  a  war^ 
ranty  took  place.  I  quite  agree,  that  there  is  a  difference  between  a  warranty 
and  a  representation ;  because,  a  representation  must  be  known  to  be  wrong. 
No  particular  words  are  necessary  to  constitute  a  warranty.  If  it  were  so, 
there  would  be  more  tricks  in  horse  causes  than  there  are  at  present.  If  a  man 
says,  this  horse  is  sound,  that  is  a  warranty.  The  plaintiff,  in  his  letter,  says, 
**yoQ  remember,  you  represented  the  hone  to  me  as  a  five  year  old.'*  To 
which  the  defendant's  answer  is,  **  the  horse  is  as  I  represented  it."  Now,  if 
the  jury  find  that  this  occurred  at  the  time  of  the  sale,  and  without  any  quali* 
fication,  then  I  am  of  opinion,  that  it  is  a  warranty.  If  it  occurred  before,  or 
if  it  was  qualified,  then  it  must  be  taken  to  be  a  representation,  and  not  a  war- 
ranty. His  Lordship  then  left  the  question  to  the  jury,  telling  them,  that  if 
they  found  that  the  defendant  at  the  sale  gave  an  undertaking  to  the  effect  men- 
tioned in  the  letten,  then,  in  his  opinion,  such  undertaking  was  a  warranty. 

Verdict  for  the  plaintiff. 

Vaugkwi^  Serjt.,  and  Abraham^  for  the  plaintiff. 

Spankie^  Serjt,  for  the  defendant. 

[Attomies — Beming  ^£.f  and  Stacker  4*  Z'*] 


*213]    «BLEASBY  et  al..  Assignees  of  BYERS,  a  Bankrupt,  v.  CttOSS- 

LEY  et  al. 

If  a  trader  deny  himself  to  a  person,  who  desires  that  he  msy  be  told  that  a  certain  bill  of 
exchange,  mentioning  the  parties  to  it,  is  dishonored,  and  that  he  wishes  to  see  him  in 
consequence,  each  denial  is  an  act  of  bankruptcy,  without  further  proof  of  the  party's 
being  a  creditor,  if  the  jury  believe  that  the  bankrupt  so  considered  him. 

If  one  lend  another  a  check  for  100/.,  such  check  is  not  evidence  of  a  good  petitioning 
creditor's  debt,  unless  it  be  proved  that  it  was  paid. 

Assumpsit  for  money  had  and  received,  to  the  use  of  tne  plaintiffs  as  as-, 
signees. 
In  order  to  prove  an  act  of  bankruptcy,  the  bankrupt's  porter  was  callec^ 

2v2 


*In  the  ensuing  IRlary  Term,  Wtldt^  Serjt,  obtained  a  rale  nisi  for  t^\^ 
entering  a  nonsuit,  in  pursuance  of  the  leave  given  at  the  trial ;  which  ^ 
rule,  ailer  argument,  the  Court  made  absolute  ;  being  of  opinion,  that  although 
the  act  of  bankruptcy  was  sufficient,  there  was  not  proof  of  a  petitioning  cre* 
ditor's  debt,  because  it  did  not  appear,  from  the  evidence,  that  the  check  hsA 
ever  been  paid. 
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who  stated,  that,  in  the  month  oi  August ^  1824,  a  person  of  the  name  of  Gfarie, 
called  at  his  master's  house,  and  asked  if  his  master  was  within,  and  desired 
that  he  might  be  told  that  JacksovCs  bill  was  dishonored,  and  that  he  (Clarkt) 
wanted  to  see  him  ;  that  the  witness  informed  his  master,  who  desired  him  to 
say  that  he  was  not  in  town;  that  upon  this  message  being  delivered  to  Clarkt, 
he  disputed  the  witness's  word,  and  went  up  stairs  towards  the  drawiog-FOom 
in  which  the  bankrupt  was ;  and  the  bankrupt  made  his  escape  from  the  draw, 
ing-room,  and  went  into  a  bed-room  up  another  flight  of  stairs ;  in  consequence 
of  which,  Clarke  did  not  see  him.  j 

To  prove  the  petitioning  creditor's  debt,  a  witness  was  called,  who  stated,       ; 
that  the  bankrupt,  on  the  19th  of  Jt//y,  cane  to  Mr.  Smiifh  the  petitioning 
creditor,  and  obtained  from  him  his  check  for  100/.  to  take  up  a  bill  which  was 
coming  due  on  the  20th.    But  the  witness  added,  that  the  bankrapt  gave  Srmih 
in  return  his  own  check  to  the  same  amount.  i 

It  appeared,  that  Messrs.  Sikes  4*  Co,  were  the  bankers  of  Byers,  and  that 
the  check  in  question  had  their  name  written  across  it.  A  clerk  in  Sir  Pder 
Pole's  house,  on  whom  it  was  drawn,  proved,  that  they  would  not,  under  those 
circumstances,  have  paid  it  to  any  one  but  Sikes  4*  Co,  The  clerk  to  Sika 
4*  Co.t  who  was  present  at  the  trial,  was  not  able  to  prove,  from  any  entries  in 
his  own  handwriting,  that  the  check  was  paid,  or  that  Byers  had  credit  for  it 
at  the  time  when  it  was  received.  It  was  produced  by  the  plaintifis,  the 
assignees,  Smith  (the  petitioning  creditor  and  drawer  of  it)  being  one  of 
them. 

*It  was  contended  by  Vaughan,  Seijt,  that  the  circumstances  of  the  r^^^ 
name  of  Sikes  4*  Co,  being  written  across  it,  and  its  coming  out  of  the  ^ 
hands  of  the  plaintiffs,  were  prima  facie  evidence  of  its  having  been  taken  up 
and  paid. 

Best,  G.  J.  You  must  show  that,  on  the  day  on  which  the  check  is  dated, 
Byers  had  credit  with  Sikes  ^  Co,  to  the  amount  of  100/.,  or  that  it  was  paid. 

Cross,  Seijt.,  instanced  the  case  of  an  acceptance,  which  had  got  back  intA 
the  hands  of  the  acceptor. 

Best,  G.  J.  There  is  no  doubt  as  to  an  acceptance  delivered  out,  and  afte^ 
wards  got  back, 

CrosSfSerjU  That  is  precisely  our  case.  We  show  a  delivery  of  the 
check,  and  that  it  is  back  again  in  our  hands  as  if  satisfied;  and  that  is prisna 
facie  evidence  of  payment,  and  makes  it  necessary  for  the  other  side  to  show 
something  improper  in  the  getting  it  back,  or  that  in  fact  it  was  never  paid. 

Stephen,  Ghecks,  according  to  the  London  practice,  are  money ;  and  die 
check  in  question  must  be  taken  to  be  so,  unless  the  contrary  is  shown. 

Best,  G.  J.  I  will  not  stop  the  cause,  but  will  give  leave  for  a  modon  to 
the  Gourt. 

His  Lordship  left  it  to  the  jury  to  say,  whether  Byers  considered  Clarke 
to  be  a  creditor ;  and  the  jury  found  that  he  did. 

Verdict  for  the  plaintifis. 

Vaughan,  and  Cross,  Serjts.,  and  Stephen,  for  the  plaintiffii. 

Spankie,  Serjt.,  and  fPtgntman^  for  the  defendants. 

[Attornies — Chester,  and  Milne  4*  Parry,"] 
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SNOW  et  al.  ».  PEACOCK  et  al. 


If  abioker  in  a  ■mall  market  town  chanse  a  5001.  Bank  of  England  note  for  a  atrangeri 
without  any  further  inquiry  than  merely  asking  his  name,  he  is  liable  in  trover  to  a 
party  from  whose  possession  such  note  had  been  unlawfully  obtained;  and  the  question 
va  rach  case  is  not,  whether  there  was  an  honest  holding  on  the  part  of  the  detendant, 
but  whether,  under  the  circumstances,  there  was  a  want  of  dM«  caution. 

The  plaintiff,  however,  in  such  case,  must  show  that  he  has  done  every  thing  which  in 
reason  he  ou^ht.  A  dividend  warrant  was  paid  into  a  banker's  by  a  customer.  The 
bankers  sent  it  by  a  porter  of  the  house  to  the  Bank  ot  England,  to  get  cash  for  it:  he 
returned  without  the  money,  saying  he  had  been  robbed  of  it.  Held,  (the  porter  him- 
self being  dead,)  that  proof  of  those  facts  was  sufficient  evidence  of  possession  on  the 
part  of  the  bankers,  to  enable  them  to  maintain  trover  for  a  500/.  note,  part  of  the 
money,  against  a  partsr  into  whose  hands  it  had  come,  under  cir<^mstances  which  would 
not  entitle  him  to  retain  possession  of  it. 

Trotbh  for  a  Bank  of  England  note  for  500/.    Plea — General  issue. 

The  plaintiffs  were  bankers  in  London^  and  the  defendants  carried  on  the 
same  business  at  SUqford  in  Ltneolnahiret  having  also  a  branch  bank  at 
Bourne  in  the  same  county. 

A  clerk  from  the  office  of  the  auditor  of  public  accounts,  produced  a  dividend 
warrant;  and  a  clerk  of  the  plaintiffs  proved,  that  the  dividend  warrant  produced 
had  been  paid  to  their  house  on  the  7th  of  September^  1824,  by  a  customer  of 
the  name  of  Lake  ; — ^that  it  was  given  on  the  next  day  to  a  porter  of  the  house, 
who  had  been  in  his  situation  a  great  many  years,  to  take  it  to  the  Bank  of  Eng^ 
kndf  in  order  to  get  the  money  for  it;  that  the  porter  returned  to  the  plaintim' 
without  the  produce,  and  said  that  he  had  been  robbed  in  Ueet  Street ;  and  also 
that  the  porter  had  died  three  or  four  months  before  the  trial.  This  witness  further 
stated,  that  it  was  the  practice  of  London  bankers  never  to  change  a  note  fbr  a 
stranger,  without  first  making  some  inquiries. 

*2161  *^"®  ^^  ^^  clerks  in  the  Bank  of  England  proved,  that  on  the  8th 
^  of  September^  1824,  he  paid  the  dividend  warrant  produced,  and  men- 
tioned the  dates  and  numbers  of  the  notes  with  which  he  paid  it,  among  which, 
were  the  date  and  number  of  the  note  in  question.  Tliis  witness  added,  that 
the  Bank  of  England  require  the  name  and  address  of  the  party  presenting  a 
note,  before  they  give  change  for  it 

A  clerk  of  the  defendants,  who  was  in  their  bank  at  Bourne^  proved,  that  Bourne 
was  a  small  market-town  ;  and  that  on  the  13th  oi  JSlpril^  1825,  at  11  o'clock 
in  the  morning,  about  two  hours  after  the  arrival  of  the  London  mail,  a  person 
respectably  dressed,  and  apparendy  about  sixty  years  of  age,  came  into  the  bank, 
and  asked  him  to  change  a  Bank  of  England  note  for  500/. — that  he  asked  first 
to  have  it  changed  for  smaller  Bank  of  England  notes ;  but,  on  being  told  that  it 
was  not  the  practice  of  the  house  to  give  change  in  that  way,  consented  to  take 
the  notes  of  the  Sleaford  Bank; — that  he  had  no  previous  knowledge  of  the  man, 
and  had  never  seen  him  since ; — ^that  he  sent  the  note  by  the  next  night's  post  to 
the  defendants*  correspondents  in  London^  Messrs.  Hoare^  Bamett  ^  Co*^  in 
account  with  whom  the  defendants  had  credit  for  it ;  and  that  it  was  only  one 
night's  post  from  Bourne  to  London.  On  his  cross-examination  he  said,  that 
it  was  ^e  defendants'  course  of  business  to  issue  their  own  notes  for  value ; — 
that  he  asked  the  man  his  name,  and  received  for  answer,  that  it  was  Edwards^ 
and  that  there  were  a  number  of  fairs  held  in  adjacent  parts  about  the  time  in 
question.  On  his  re-examination  he  admitted,  &at  generally  in  the  country 
500/.  notes  are  only  in  circulation  amongst  bankers.  And  in  answer  to  ques« 
tions  from  the  jury,  he  acknowledged,  that,  although  he  had  been  in  the  defend- 
ants' employ  for  a  period  of  eleven  years,  he  had  never  before  changed  a  laiger 
note  than  one  for  100/. 

It  was  proved,  that,  in  September ^  1824,  three  hundred  placards  giving  notice 

*2171  ^^  ^^®  robbery,  were  stuck  up  in  *  London  and  the  vicinity,  and  between 

•l  seventy  and  eighty  handbilb  were  distributed  amongst  the  bankers  in 
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the  city.     The  loss  of  the  note  was  also  advertised  in  the  Morning  ddv^- 
iiser  newspaper,  and  in  ''TTie  Hue  and  Cry^ 

The  wife  of  the  printer  of  the  latter  paper,  proved  that  it  was  sent  by  order 
of  Government  to  various  magistrates  and  others,  and  that  fiffy  were  generallv 
sent  into  the  county  of  Lincoln. 

The  defendant's  clerk  was  again  called,  and  stated  that  the  defendants  did 
not  take  in  the  Hue  and  Cru  at  their  banking  houses ;  hut  he  admitted  that  one 
of  them,  Mr.  Handley,  acted  as  a  magistrate  for  the  Bourne  division. 

Spankie^  Serjt.,  objected.  This  is  not  proof  of  Mr.  HJ*8  being  a  magis- 
trate. 

Best,  C.  J.  I  think,  proof  that  a  man  acts  as  a  magistrate  is  proof  of  his 
being  so  in  any  case. 

Spankiet  Serjt.     But  some  men  are  magistrates  who  never  act  at  all. 

Best,  C.  J.  Then  you  must  produce  the  commission,  because  you  can  have 
no  other  evidence.^ 

A  clerk  in  the  Bank  of  England  then  proved,  that  on  the  8th  of  Stptefnher, 
1824,  application  was  made  at  the  Bank  to  stop  the  note  in  question ;  and  that 
if  after  that  day  inquiry  had  been  made  by  any  person,  information  of  the  fact 
might  have  been  obtained. 

For  the  plaintiffs,  it  was  argued,  that  the  defendants,  under  the  circum- 
stances, ought  not  to  have  changed  the  note,  but  should  have  made  inquiries  on 
the  subject ;  they  had  not  exercised  proper  caution,  considering  the  amount  of 
the  note,  and  the  circumstance  of  the  place  where  it  was  changed  being  a  small 
market-^own.  London  ^bankers,  it  was  said,  will  not  change  a  note  for  rMig 
a  person  whom  they  do  not  know  ;  and,  a  fortiori,  a  country  banker  ^ 
ought  to  make  inquiries.  The  authorities  cited  were  Solomons  v.  7%e  Bank  of 
England,  13  East,  135 ;  Gill  v.  Cubitts,\  5  Dow.  &  Ry.  324 ;  and  Egan  f. 
7%rellfcdl,  mentioned  in  a  note  to  that  case. 

Spankie,  Serjt.,  for  the  defendants.  This  action  cannot  be  maintained  by  the 
present  plaintiff.  They  declare  on  their  possession  in  trover.  The  dividend 
warrant  was  put  into  their  hands  merely  to  receive  the  money  for  Lake,  who 
was  the  real  owner.  TVover  and  trespass  are  very  different.  This  note  never 
reached  their  possession  at  all.  There  is  no  evidence  how  it  was  lost ;  it  had 
disappeared  for  seven  months ;  it  never  came  into  their  possession.  They 
have  not  established  any  property,  direct  or  indirect.  They  have  not  shown 
any  felony  committed.  They  must  show  general  or  special  property,  and  that 
the  note  continued  in  their  possession  up  to  the  time  of  the  conversion. 

Best,  C.  J.  There  is  no  occasion  to  prove  the  commission  of  a  felony,  bur 
only  that  the  note  was  improperly  got  from  the  plaintiffs'  possession,  if  they 
were  entitled  to  it.  The  porter  must  either  have  been  robbed,  or  have  embex- 
zled  it  himself.  Admitting  that  it  never  was  in  their  possession,  yet  trover  is 
maintainable  if  the  party  has  property.  The  possession  of  my  servant  is  my 
possession.  This  appears  from  the  case  of  the  butler  who  was  convicted  of 
stealing  his  master's  plate  while  it  was  in  his  own  custody.  Constructive  pos- 
session will  maintain  trover.  Bankers  are  in  the  habit  of  receiving  plate  fof 
safe  custody,  but  the  property  is  in  the  customer  who  deposits  it,  and  the  banker 
cannot  touch  it.  But  if  I  send  money  to  him,  or  he  receives  it  for  me,  it 
becomes  his  property ;  he  is  not  bound  to  give  me  the  identical  notes  he 
receives  of  me.  And  *there  is  no  form  of  action  by  which  I  could  com-  1-^19 
pel  him  to  do  so.  '- 

Spankie,  Serjt.,  then  addressed  the  jury. — ^If  you  hold  the  defendants  re* 
sponsible,  you  will  give  a  death  wound  to  the  circulation  of  bank  notes.  Bank 
notes  are  as  cash,  and  cannot  be  followed.  If  not,  no  man  could  (ake  one 
without  making  himself  liable  to  an  action.  The  plaintiffs  are  bound  to  show 
not  want  of  cauti  m  merely,  but  fraud  and  collusion.    I  agree  with  the  case  oi 

'*'  Btt  ante,  Vol.  1,  pp.  163,  and  487. 
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GUI  T.  Ctdnita  ;  but  there  is  a  broad  distinction  between  the  case  of  a  bank 
note  and  a  bill  of  exchange.  A  man  does  not  take  a  bill  as  cash  ;  but  he  dis- 
counts it,  and  is  pro  tanto  a  purchaser,  and  must  look  into  the  title  of  the 
person  of  whom  he  takes  it,  and  must  ascertain  it  at  his  peril.  But  this  is  not 
necessary  in  the  case  of  a  bank  note.  The  Liverpool  case  is  one  of  gross 
fraud;  craasa  negligentia  is  tantamount  to  fraud,  on  account  of  its  conse- 
quences. It  would  have  been  nugatory  to  make  a  long  string  of  inquiries,  for 
the  party  might  have  easily  answered  diem  so  as  to  deceive.  Lord  Mansfield, 
in  mller  v.  Bace,  1  Burr.  452,  says,  •<The  whole  fallacy  of  the  argument 
turns  upon  comparing  bank  notes  to  what  they  do  not  resemble,  and  what 
they  ought  not  to  be  compared  to,  viz.  to  goods,  or  to  securities,  or  docu- 
ments for  debts.  Now,  they  are  not  goods,  nor  securities,  nor  documents  for 
debts,  nor  are  so  esteemed  ;  but  are  treated  as  money,  as  cash,  in  the  ordinary 
course  and  transaction  of  business,  by  the  general  consent  of  mankind ;  which 
gives  them  the  credit  and  currency  of  money,  to  all  intents  and  purposes."  It 
is  said,  that  the  amount  of  the  note  changed  ought  to  be  taken  into  considera- 
tion, but  that  would  be  a  loose,  vague,  and  dangerous  standard  of  estimation. 
It  would  depend  upon  a  man's  idea  of  the  value  of  money.  A  miser  would 
have  one  idea,  a  spendthrift  another,  and  a  moderate  man  a  third.  A  bank 
note  IB  money,  and  is  to  pass  without  inquiry ;  and  fraud  and  collusion  must 
•2201  ^  clearly  made  out,  to  enable  a  party  to  recover  *under  tlie  circum- 

-I  stances  of  this  case.  The  Bank  cannot  compel  a  person  to  write  his 
name  on  a  note  before  they  change  it.  The  plaindffs  should  have  sent  the 
printed  bills  to  all  the  country  bankers.  There  is  no  distinction  between  these 
defendants  and  the  publican  in  Miller  v.  Race,  for  both  were  acting  in  the 
ordinary  course  of  their  business.  As  to  the  question  of  negligence,  there 
were  but  two  things  for  the  defendants'  clerk  to  do.  The  one  was  either  to 
have  nothing  to  do  with  the  note,  or  ask  a  set  of  the  most  nugatory  questions 
that  were  ever  heard  of.  Besides,  if  he  had  asked  questions,  it  would  have 
shown  that  his  mind  was  alive  to  suspicion ;  and  then  he  ought  not  to  be 
satisfied  with  the  answers  he  would  receive.  He  must  either  have  stopped 
the  circulation  of  a  Bank  of  England  note,  or  have  stopped  the  man  who  pre- 
sented it  for  change.  It  is  not  incumbent  on  a  party  to  do  more  than  act  bona 
fidt.  As  to  bills  of  exchange,  the  rule  of  caveat  emptor  applies.  Miller  ▼. 
Rate  decides,  that  a  case  like  ^e  present  must  be  bottomed  in  fraud,  and  not 
decided  upon  a  test  which  varies  according  to  the  character,  feelings,  and  con- 
ditions of  men.  The  note  must  have  gone  out  of  the  plaintiffs'  possession  by 
circulation  from  hand  to  hand,  before  it  was  presented  to  the  defendants,  and 
the  possession  of  the  first  bona  fide  holder  would  divest  the  possession  of  the 
plaintiffs.  The  note  had  been  out  seven  months,  and  it  cannot  be  presumed, 
that  it  never  made  its  appearance  till  it  was  presented  to  the  defendants,  and 
that  it  never  got  into  the  hands  of  such  a  bona  fide  holder.  AU  the  cases  cited 
are  cases  standing  on  their  own  circumstances  of  suspicion  ;  but  in  this  case 
the  parties  are  all  innocent ;  and  which  of  them  is  most  so  ?  he  who  has  been 
entrapped  into  tlie  changing  a  note,  or  those  who  might  have  sent  a  printed 
notice  of  their  loss  to  all  the  bankers  in  the  country,  if  Uiey  had  merely  looked ' 
into  the  lists,  and  taken  the  trouble  to  find  out  their  directions  ? 
^•-|       Best,  C.  J.,in  his  summing  up,  said,  It  appears  to  me  *that  the  only 

^  safe  rule  in  cases  of  this  sort,  is  the  rule  which  is  laid  down  in  Gill  v. 
CubiUa^  viz.  to  see  whether  all  the  parties  have  acted  with  due  caution,  lat. 
Whether  the  plaintiffs  have  done  all  that  could  be  reasonably  expected  of 
them  ;  for  if  they  have  not,  they  cannot  recover.  And  secondly,  if  diey  have, 
whether  the  defendants  have  done  so  too.  As  to  sending  the  Hue  and  Cry, 
the  witness  said,  that  the  publisher  had  not  the  power  of  sending  it  without  an 
order  from  the  police.  There  may  be  wise  reasons  for  that,  and  it  does  not 
appear  to  have  been  done  in  any  of  the  other  cases.  I  will  not  submit  the 
question  to  you  on  my  brother  Spankie*$  principle*  The  case  of  Miller  t. 
Vol.  XII.— 68 
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Bace  does  not  touch  this  question.  Lord  Afansfidd  does  not  say,  that  it  if 
necessary  there  should  always  be  suspicion ;  but  he  argues  on  the  particular 
facts  of  the  case.  The  question  of  caution  depends  much  upon  the  sum.  The 
party's  caution  should  increase  with  the  amount  of  the  note  which  he  is  called 
upon  to  change.  A  man  may  change  a  20/.  note  without  asking  a  single 
question  ;  but  would  that  be  right  as  to  one  of  several  thousands  !  There  is  no 
doubt,  that  the  defendants  are  most  respectable  persons.  It  is  important  to 
remember,  that  the  man  asked  for  change  in  Bank  of  England  notes,  but  after 
wards  agreed  to  take  those  of  the  defendants'  bank.  Perhaps  the  circunistan<» 
of  getting  their  own  notes  into  circulation,  and  the  little  profit  they  would 
thereby  acquire,  might  abate  the  degree  of  caution  which  they  would  have; 
used  under  other  circumstances.  Questions  should  have  been  asked,  and 
those  questions  continued,  till  suspicion  was  satisfied.  One  of  the  witnesses 
proved,  that  it  is  the  practice  o^  London  bankers  never  to  change  a  note 
for  a  stranger  without  first  making  inquiry.  I  think  the  plan  adopted  by  the 
Bank  itself  is  a  very  proper  caution :  but  the  Bank  stands  in  the  situation 
of  a  payer,  and  the  country  banker  is  a  discounter ;  and  more  caution  is 
required  in  the  case  of  the  latter  than  the  former.  The  question  for  your  con- 
sideration is,  whether  the  defendants  in  this  case  have  used  due  caution  or 
*not ;  that  is,  in  other  words,  whether  they  took  the  note  in  the  usual  tmoo 
course  of  business ;  for  the  course  of  business  must  require,  in  the  usual  *- 
and  ordinary  manner  of  conducting  it,  a  proper  and  reasonable  degree  of  cau- 
tion necessary  to  preserve  the  interests  of  trade. 

The  jury  found  for  the  plaintifis,  observing,  at  the  same  time,  that 

no  suspicion  of  unfairness  could  attach  to  the  character  of  the 

defendants. 
Vaughan^  and  Boaanquet,  Serjts.,  and  S.  M,  PhiUipa,  for  the  plaintiff* 
Spankie^  Seijt.,  and  Smirke^  for  the  defendants. 

[Attornies — Henson  ^  />.,  and  Sandys  ^  SonJ\ 


In  the  ensuing  Hilary  Term,  WUde^  Seijt,  obtained  a  rule  nm  for  a  nev 
trial,  which,  after  argument,  was  discharged.  The  Court  being  of  opinion  thst 
the  question  had  been  properly  left  to  the  consideration  of  the  jury,  and  that 
there  was  no  reason  for  disturbing  the  verdict 

See  the  cases  o{  Peacock  ▼.  Rhodei,  Doug.  633.  Grant  v.  Vangkan,  3  Burr.  1516.  Eg» 
V.  Threllfall,  5  Dow.  &  Rj,  326.  GreeH$treet  v.  Carr,  1  Camp.  551.  Wookey  ▼.  F^^^ 
Bart.,  4  B.  &  A.  1,  and  Kin^  Esq.,  v.  Miltome,  2  Camp.  5. 


*YRISARRI  V.  CLEMENT.  [^m 

rfa  foreign  state  is  recognized  by  this  country,  it  is  not  necessary,  to  support  an  allega- 
tion which  describes  it  as  a  state,  to  prove  that  it  is  in  fact  an  existing  state,  but  if  it  b« 
not  BO  recognized,  then  such  proof  becomes  necessary,  and  may  be  admitted. 

[fa  body  of  persons  assemble  together  to  protect  themselves,  and  support  their  own  iode* 
pendence,  and  make  laws,  and  have  courts  of  justice,  that  is  evidence  of  their  being  i 
Slate;  and  it  makes  no  difference  whether  they  formerly  belonged  to  another coaotrT 
or  not,  if  they  do  not  continue  to  acknowledge  it,  and  are  in  possession  of  a  force  suffi- 
cient to  support  themselves  in  opposition  to  it. 

A  bond  for  foreign  stock  signed  m  Paru,  but  issued  in  England t  does  not  reqoireia 
English  stamp. 
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A  foreigner  has  no  right  to  negotiate  in  England  a  loan  for  the  oae  of  a  St  |te,  which  has 
separated  itaelf  from,  and  ia  at  war  with  one  of  England* a  alliea,  (such  State  not  being  at 
the  time  recogniied  by  England,)  without  the  permission  of  the  English  Government ; 
and  if  a  letter  in  an  English  newspaper  merely  animadTert,  thonga  m  the  strongest 
terms,  upon  the  illegality  of  such  a  transaction,  it  is  no  libel ;  otherwise,  if  it  go  beyond 
that,  ana  impute  a  moral  fraud  to  the  party  engaged  in  it. 

If  in  the  inducement  in  a  declaration  in  an  action  for  a  libel,  two  places  are  described  as 
"  States,"  and  in  the  libel  itself  allusion  is  made  to  one,  and  the  other  is  actually  men- 
tioned under  the  title  of  a  *'  neighboring  State,"  it  is  not  necessary  that  the  plaintiff  at 
the  trial  should  prove,  that  either  of  them  were  in  fact  Statea. 

Action  for  a  libel  in  the  Morning  Chronicle  newspaper.  The  declaratioa 
stated,  that  the  plaintiff,  before  the  time  of  committing  the  grievances  com- 
plained of,  had  been  and  was  appointed  by  certain  persons  exercising  the 
powers  or  authority  of  government,  in  a  certain  republic  or  state  in  parts 
beyond  the  seas,  to  wit,  in  the  republic  or  state  of  Chili  in  South  America^  to 
the  office  or  station  of  Envoy  Extraordinary  and  Minister  Plenipotentiary  from 
the  said  republic  or  state  of  CAt'/t,  to  and  at  the  Courts  of  Europe^  and  amongst 
others  to  the  Court  of  this  united  kingdom ;  and  that  he  haa  been,  and  was 
authorized,  empowered,  and  directed  by  the  said  persons  exercising,  &c.,  to 
negotiate  a  loan  or  loans  for  the  service  of  the  said  republic  or  state ;  and  also 
that  by  virtue  and  in  exercise  of  the  said  power  and  authority,  he  had  entered 
into,  made  and  concluded  for  and  on  the  part  of  the  said  republic  or  state,  a 
contract  with  certain  persons,  to  wit,  John  Hullett  and  Charles  PFidder,  for 
raising  a  certain  loan  of  money,  to  wit,  a  loan  for  10Q,000/.  sterling  money  of 
this  kingdom,  for  the  service  of  the  said  republic  or  state,  by  the  sale  of  certain 
bonds  or  obligations^  to  wit,  bonds  or  obligations  of  and  on  the  part  of  the 
government  of  the  said  republic  or  state,  which  said  bonds  or  obligations  had 
been  and  were  signed  by  him  as  Envoy  Extraordinary,  &c.,  and  had  been  and 
were  issued  by  him  to  the  said  Messrs.  Hullett  fy  Co.^  and  had  been,  and  were 
sold  and  disposed  of  by  and  through  their  agency  to  divers  subjects  of  this 
kingdom,  as  the  buyers  and  purchasers  thereof. 

The  declaration  further  stated,  that,  at  the  time,  &c.,  one  John  Hullett^  being 
*2241  ^°®  ^^  ^^  partners  in  the  said  *house  or  firm  of  Messrs.  Hullett  ^  Co.^ 
^  had  been  and  was  appointed  by  certain  persons  exercising  the  powers 
or  authority  of  government  in  a  certain  other  republic  or  state  in  parts  beyond 
the  seas,  near  or  neighboring  to  the  before-mentioned  republic  or  state  of  Chilis 
that  is  to  say,  in  the  republic  or  state  of  Buenos  Ayres^  Consul-General  for  the 
said  republic  or  state  in  and  towards  this  united  kingdom. 

The  libel  was  then  set  out  as  having  been  published  in  the  Morning  Chroni- 
ele  of  and  concerning  the  plaintiff,  and  of  and  concerning  the  matters  aforesaid. 
The  defendant  pleaded,  1st.  The  general  issue.  And  2d.  a  justification ;  in 
support  of  which,  however,  from  the  absence  of  a  witness,  he  did  not  give  any 
evidence  at  the  trial. 

A  witness,  who  described  himself  as  under  secretary  of  state  at  Chili,  in 
1818,  proved,  that,  ai  that  time,  it  consisted  of  three  provinces,  of  which  two 
and  a  half  were  under  the  direction  of  the  government  from  which  the  plaintiff 
claimed  his  authority ; — that  such  government  was  of  a  republican  form,  and 
had  courts  of  justice  in  which  laws  were  administered,  and  that  it  exercised  a 
power  of  making  laws,  which  were  submitted  to  by  the  people  of  the  country. 
On  his  cross-examination  he  admitted,  that  in  the  other  half  province,  there 
was  war  between  the  king  of  S^aain  and  those  who  had  been  his  subjects,  and 
had  declared  themselves  independent. 

An  instrument  was  then  offered  in  evidence,  dated  in  October^  1818 ;  it  was 
signed  by  Don  Bernardo  O^Higgins,  and  Don  Joachim  Ucheverias,  the  former 
as  supreme  director,  and  the  latter  as  secretary  of  state  for  foreign  affairs ;  it 
was  also  sealed  with  a  seal,  which  the  witness  stated  was  used  and  adopted  by 
the  government  of  Chitu 

Taddy,  Seijt.    There  is  not  sufficient  evidence  of  Chili  being  a  state.   This 
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seal  18  not  such  a  seal  as  yoar  Lordship  can  recognize  as  the  seal  of  a  state. 
It  must  have  been  recognized  by  competent  authority.  Tour  Lordship 
*can  take  judicial  notice  Siat,  in  treaties  with  this  coun^,  ChiU  has  r^A^ 
been  mentioned  as  forming  part  of  the  dominions  of  the  king  of  ^Mitn.   ^ 

Best,  C.J.  It  occurs  to  me  at  present,  that  there  is  this  distinction.  If  a 
foreign  state  is  recognized  by  this  country,  it  is  not  necessary  to  prove,  that  it 
is  an  existing  state ;  but  if  it  is  not  so  recognized,  such  proof  becomes  neces- 
sary. There  are  hundreds  in  Indian  and  elsewhere,  that  are  existing  states, 
though  they  are  not  recognized.  I  take  the  rule  to  be  this — if  a  body  of  pe> 
sons  assemble  together  to  protect  themselves,  and  support  their  own  indepen- 
dence, and  make  laws,  and  have  Courts  of  Justice,  that  is  evidence  of  their 
being  a  state.  We  have  had,  certainly,  some  evidence  here  to-day  that  these 
provinces  formerly  belonged  to  Sp€nn;  but  it  would  be  a  strong  thing  to  say, 
that  because  they  once  belonged,  tfierefore  they  must  always  belong.  We  have 
recognized  lately  some  of  these  States.  It  makes  no  difference  whether  they 
formerly  belonged  to  Spaing  if  they  do  not  continue  to  acknowledge  it,  and  are 
in  possession  of  a  force  sufficient  to  support  themselves  in  opposition  to  it 
This  is  my  present  opinion;  but  I  will  give  my  brother  Toddy  leave  to  move 
the  Court  upon  the  subject 

The  instrument  was  then  read.  It  recited  the  necessity  of  sending  a  public 
man  to  Great  Britain^  and  appomted  the  plaintiff  as  Envoy  Extraordinary  and 
Minister  Plenipotentiary.  A  sunilar  document  was  put  in,  appointing  the  plain- 
tiff Envoy,  &c.,  to  all  the  kingdoms  of  the  old  worla.  Another  instrument  was 
then  put  in,  signed  by  the  same  parties,  and  dated  29th  October^  1818,  which 
authorized  the  plaintiff  to  raise  money  for  the  State,  under  such  terms  as  he 
should  think  proper. 

A  set  of  special  instructions,  dated  4th  December,  1818,  also  signed  by  the 
same  persons,  were  put  in  and  read.  *One  of  the  articles  contained  a  r0M 
direction  that  the  plaintiff  should  take  care  to  oppose  the  Spanish  Minis-  *- 
ters,  by  availing  himself  of  the  public  papers.  A  contract  with  Hullett  4'  Co* 
for  the  loan,  and  a  mortgage  deed,  pledging  the  revenues  of  Chili,  signed  by 
the  plaintiff,  which  had  been  deposited  at  the  Bank  of  England,  were  also 
put  in  and  read.  One  of  the  bonds  given  to  secure  the  loan  was  then  put  in, 
as  a  specimen  of  the  rest  It  was  in  the  English  language,  and  was  proved  to 
have  been  signed  by  the  plaintiff  at  Paris,  and  issued  by  him  to  Hullett  9f  Co., 
who  resided  in  London,  and  sold  by  them  under  their  contract 

Evidence  was  then  adduced  of  the  appointment  of  Mr.  Hullett  as  Consul  for 
Buenos  Ayres,  and  also  of  the  situation  of  affairs  at  that  place  in  1818.  It  was 
similar  to  that  given  with  respect  to  the  plaintiff  and  CkiH,  and  was  met  b)  a 
similar  objection,  which  was  followed  by  a  similar  determination,  and  accom- 
panied by  a  similar  leave  to  move  the  Court  upon  the  point 

The  usual  certificate  from  the  stamp-office  was  put  in,  to  prove  that  the 
defendant  was  proprietor  of  the  Morning  Chronicle, 

The  libel  was  then  read.  It  was  in  3ie  paper  of  the  23d  July,  1825.  It 
mentioned  Mr.  HuUetfa  appointment  as  Consul  General  to  England,  and 
ehaiged  him  with  saddling  the  republic  of  Chili  (calling  it  by  the  name  of  a 
neighboring  state)  with  a  debt  of  a  million  of  pounds,  for  his  own  benefit;  and 
then  went  on  to  accuse  the  plaintiff,  by  the  name  of  **7%e  Creole  Spaniard,** 
if  acting  the  part  of  ^  Plenipo  to  the  &tock  Exchange  in  that  affair  with  Mr. 
HuUett**  There  were  other  accusations  in  the  libel  against  the  plaintiff,  which 
imputed  fraud  to  him  in  the  application  of  the  money  raised  for  the  loan. 

Taddy,  Serjt     There  are  two  allegations  which  have  not  been  proved;  the 
first  is,  that  which  relates  to  the  plaintiff's  being  Envoy,  and  Mr.  Hullett  Con- 
sul: there  is  *no  evidence  of  either  of  them  having  acted  in  those  capa-  rM27 
cities  as  and  towards  this  united  kingdom  S'^'^ey  should  have  shown  ■- 
an  acceptance  by  a  communication  with  our  government. 

Bkst,  C.  J.    It  is  only  stated  that  they  were  appfnrUed^  not  that  they  wert; 
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and  they  were  appointed  whether  reco^ized  or  not.     I  am  of  opinion  that 
there  is  notning  in  this  objection. 

Taddy^  Serjt.  The  other  allegation  which  is  not  proved  is,  that  which 
states  that  certain  bands  or  obligations  were  signed  by  the  plaintiff,  &c.  The 
bond  which  was  produced  as  a  specimen,  was  without  any  English  stamp^ 
which  it  ought  to  have,  inasmuch  as  it  was  issued  in  this  country,  and  is  a 
security  for  money  which  is  available  in  this  countryf  and  is  marketable  there ; 
it  is  meant  to  circulate  in  this  country,  and  have  its  effect  in  it,  and  money  has 
in  point  of  fact  been  actually  raised  upon  it  ;-»and  it  describes  the  plaintiff  as 
being  resident  in  London* 

Best,  C.  J.  It  is  signed  by  the  plaintiff  as  attorney  for  the  state  of  ChUU 
and  it  is  operative  only  in  Chili,  I  am  inclined  to  think  that  it  does  not  require 
a  stamp. 

Spankie^  Serjt.    It  is  a  receipt  for  money. 

Best,  C.  J.  I  will  not  stop  the  cause,  but  will  g^lve  leave  for  a  motion  to 
the  Court  upon  the  point.  If  it  bound  anybody  in  this  country,  it  would  re« 
quire  a  stamp ;  but  it  seems  to  me  that  it  does  not 

Taddy,  Serjt.,  then  objected  generally  to  the  plaintiff's  right  to  recover.  The 
paragraph  complained  of  in  this  case,  relates  to  an  illegal  transaction ;  and  as 
it  only  attempts  to  decry  the  characters  of  those  engaged  in  such  transaction, 
Mooi  can  it,  I  would  ask,  be  considered  as  a  libel  T  *The  transaction  is  clearly 
^  illegal,  for  no  loan  of  this  kind  can  be  n^otiated  here,  without  the  au- 
thority or  permission  of  our  Government 

Best,  C.  J.  I  have  no  hesitation  in  acceding  to  the  proposition,  that  the 
transaction  was  illegal.  No  foreigner  has  a  right  to  act  as  this  plaintiff  has 
acted  without  the  permission  of  our  Government ;  because  such  a  transaction 
might  have  involved  us  in  a  war  with  Spain,  And  if  the  plaintiff  had  made 
any  demand,  and  claimed  any  right,  I  should  have  nonsuited  him.  I  gave  a 
similar  opinion  in  the  case  of  the  Greek  loan,  and  my  opinion  was  confirmed 
by  the  Courtt  If  that  which  is  charged  as  being  a  libel  had  consisted  merely 
of  observations  as  to  the  extreme  absurdity  and  illegality  of  such  transactions, 
though  such  observations  had  been  couched  in  the  strongest  terms ;  yet  if  they 
were  expressed  honestly,  I  should  have  no  hesitation  in  saying,  that  the  action 
could  not  be  maintained.  But  it  goes  beyond  that,  and  imputes  to  the  plaintiff 
the  commission  of  a  moral  fraud ;  and  for  such  an  imputation,  I  am  of  opinion 
that  he  is  entitled  to  recover. 

Verdict  for  the  plaintiff.— Damages,  400/.,  subject  to 
a  motion  to  enter  a  nonsuit 

VaughaHy  Serjt,  Tlndal^  and  Lyaley,  for  the  plaintiff. 

Taddy,  and  Spankie^  Seijts.,  for  the  defendants, 

[Attomies — Crossland,  and  James  4*  ^0 


On  the  first  day  of  the  ensuing /Ribry  term,  Taddy^  Serjt.,  moved  for  a  non- 
suit pursuant  to  \he  leave  given,  on  the  ground  that  the  averment  had  not  been 
proved,  which  described  Chili  as  being  a  republic  or  state.  He  also  moved 
for  a  new  trial  on  the  following  ^rounds :  Jirstt  that  the  bond  produced  at  the 
•229-1  ^3l>  though  it  was  signed  in  *PariSf  because  it  was  issued  in  England^ 
-'  required  an  English  stamp,  and  without  such  stamp,  could  not  be  called 
a  bond.  And  secondly^  that  the  transaction  being  illegal,  the  plaintiff  was  not 
entitled  to  recover  damages, 

v.  HendHek,  2  Bing.  314, 
2V 


642  Rex  v.  Ogilyie.    Ox.  Cir.  1825.  [229 

The  Court  granted  a  rule  nin  for  a  nonsuit  on  the  first  point,  and  a  rule  for 
a  new  trial  on  the  third,  but  refused  the  application  on  the  second,  as  to  the 
necessity  of  the  bond  being  stamped. 

These  rules  came  on  to  be  argued  in  the  course  of  the  same  term,  and  the 
Court  said,  that  it  was  not  necessary  to  give  any  opinion  upon  the  question, 
whether  Chili  had  been  proved  to  be  a  state  or  not ;  because  as  it  was  so  called 
in  the  libel,  that  was  an  admission  on  the  part  of  the  defendant,  which  rendered 
it  unnecessary  to  give  any  proof  upon  the  subject  With  respect  to  the  effect 
of  the  illegality  of  the  negotiation  of  the  loan  upon  the  plaintiff's  right  to  reco- 
ver, they  tliought  that  the  opinion  of  the  Chief  Justice,  which  he  gave  at  the 
trial,  was  correct  But  they  decided  on  another  ground,  viz.,  the  incorrectness 
of  some  material  inruiendoes^  which  was  not  adverted  to  at  iVtn  Prius,  and 
therefore  made  the  rule  absolute  for  a  new  triaL 


•OXFORD  SUMMER  CIRCUIT.f^ 

1825. 


BEFORE  MR.  JUSTICE  BURROUOH,  AND  MR.  BARON  6ARR0W. 


OXFORD  ASSIZES. 


REX  V.  JAMES  pOILVIE. 

If  goods  be  laid  in  an  iDdictment  as  the  property  of  A.  W,  O.,  Eaquirt,  the  addition  ii  lot 
material ;  and  if  he  is  not  an  eiqaire,  it  is  no  ground  for  an  acquittal 

Thb  prisoner  was  indicted  for  stealing  two  silver  spoons,  which  were  liid  to 
be  the  property  of  Andrew  WiUiam  Gother^  Eaqidre. 

The  facts  were  clearly  made  out;  but  Mr.  Oothtr  stated  on  his  cross-exinu- 
nation,  that  he  held  no  office  which  gave  him  the  rank  of  esquire,  (he  being  ^ 
gentleman  commoner  of  St,  JoMs  College^)  nor  was  he  so  by  the  king's  gnnti 
nor  by  beinff  the  eldest  son  of  a  knight 

S^qvAera  objected,  that  the  property  was  laid  in  Andrew  WUSam  Odhift 


r 
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Eiquire:  and  so  far  from  that  bJeing  proved,  it  was  shown  that  the  gentleman 
whose  property  the  articles  were,  was  not  an  esquire ;  which  was,  he  contended, 
a  filial  variance. 

BuRRovGH,  J.,  overruled  the  objection,  and  held,  that  the  addition  of  esquire 
to  the  name  of  the  person  in  whom  the  property  was  laid,  was  mere  surplus- 
age, and  immaterial. 

Verdict^Guilty. 

Cross^  for  the  prosecution. 

Shqiherdf  for  the  prisoner. 


[Attornies— ,  and  .] 


•281]  ♦WILKINS  V.  WELLa 

If  a  perton  take  a  lad  a  month  on  liking,  with  the  intention  of  his  being  bound  as  an 
apprentice,  if  he  and  the  lad  suit  one  another,  and  the  lad  stay  several  months  without 
any  indenture  being  executed.  If  no  fresh  ufreement  were  entered  into,  he  is  not  enti- 
tled to  charge  for  the  board  and  lodging  of  the  lad  whom  he  employed  in  his  trade,  and 
by  consequence  he  is  not  entitled  to  set  it  off  in  an  action  by  the  lad's  father  for  money 
leoi. 

AflsuMPBiT  to  recover  20/.,  money  lent.  Pleas — General  issue ;  and  a  set 
off  for  board  and  lodging  of  Uie  plaintiff's  son. 

It  appeared  that  the  plaintiff  was  the  butler  of  Magdalen  College,  and  the 
defendant  a  hatter  in  the  city  of  Oxford;  and  that  the  plaintiff  wishmg  to  place 
his  son  as  an  apprentice  to  the  defendant,  it  was  verbally  agreed  between  tiiem, 
that  the  plaintiff's  son  should  go  a  month  on  liking,  and  if  the  master  and 
intended  apprentice  suited  each  other,  indentures  of  apprenticeship  were  to  be 
executed,  and  a  premium  of  60/.  paid.  The  lad  went  on  liking,  and  afler  he 
had  been  at  the  defendant's,  who  boarded,  lodged  'him,  and  employed  him  in 
his  business  of  a  hatter  for  several  months,  the  defendant  asked  the  plaintiff  to 
advance  him  20/.,  which  he  did,  (this  being  the  sum  in  question.)  The  lad 
stayed  in  the  defendant's  house,  and  worked  in  his  business  for  a  httle  more 
than  a  year  and  a  quarter,  when  the  defendant  turned  him  away,  and  refused 
to  receive  him,  when  sent  back  again  by  his  father.  No  indentures  of  appren- 
ticeship were  ever  executed. 

JervUf  for  the  defendant,  contended,  that,  under  these  cireumstances,  his 
client  was  entitled  to  set  off  the  board  and  lodging  of  the  plaintiff's  son  against 
die  20/.  advanced,  the  former  being  of  much  greater  value  than  20/. ;  as,  after 
the  month  of  liking  was  expired,  me  plaintiff  not  then  causing  indentures  to  be 
executed,  he  was  Uable  to  pay  for  the  board  and  lodging  of  the  lad.  It  was, 
no  doubt,  to  be  said,  that  the  defendant  had  his  services,  but  the  services  of  a 
lad  of  this  sort  were  of  no  value.  Every  one  knew,  that  in  a  seven  years' 
apprenticeship  the  last  years  were  the  only  ones  of  value  to  the  master. 

Garsow,  B.  This  is  a  momentous  question  for  the  rising  generation,  if  the 
defence  has  the  slightest  foundation.  This  lad  was  intended  to  have  been 
#2321  placed  as  an  *apprentice  to  the  defendant,  and  went  on  what  is  called 
-*  liking  for  a  month.  At  the  end  of  that  month  no  indentures  are  exe- 
cuted, and  no  fresh  arrangement  come  to,  but  the  lad  continues  to  stav  with 
the  defendant  as  before.  No  agreement  was  entered  into,  that  the  plamtiff 
should  pay  for  his  board,  and  nothing  was  said  on  the  subject ;  and  when  the 
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20/.  was  advanced  it  was  merely  as  an  ordinary  loan.     I  think  there  is  do 
ground  for  any  set  off',  and  must  advise  the  jury  to  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Curwood,  and  Wright,  for  the  plaintiff*. 

JerviSt  for  the  defendant. 

[Attomies — King,  and .] 


WORCESTER  ASSIZES; 


WRIGHT  V.  COURT,  BOLTON,  and  CHAMBERS. 

If  three  defendants  have  jointly  imprisoned  the  plaintiff,  the  declaration  of  one  of  the 
defendants,  made  some  weeks  after,  in  the  absence  of  the  others,  tending  to  show  that 
the  imprisonment  arose  from  malice,  is  admissible  in  evidence,  in  an  action  for  false 
imprisonment  brought  against  all  three. 

False  imprisonment.  Plea — General  issue ;  and  several  other  pleas,  which 
were  demurred  to. 

The  defendant,  Court,  was  the  constable  of  Tardebig,  in  the  county  of 
Worcester,  and  the  other  defendants  were  needle  manufacturers  at  that  placet 
who,  having  been  robbed  of  a  considerable  quantity  of  needles,  with  the  assist- 
ance of  the  other  defendant,  took  the  plaintiff  into  custody  on  the  3d  day  of 
November,  1824,  and  locked  him  up  in  the  cage  at  Redditch,  and  there  kept 
him  till  the  6th  of  November,  without  taking  him  before  any  magistrate. 
However,  on  the  6th,  they  took  him  before  the  Rev.  Lord  ^ston,  a  magistrate, 
who  remanded  the  plaintiff  fqr  two  days  longer,  when  he  was  discharged. 

The  plaintiff's  counsel  wished  to  give  in  evidence,  that  several  weeks  aAer 
all  the  defendants  had  locked  the  plaintiff  up  in  the  cage,  the  defendant.  Court, 
said,  *'  I  will  take  care  that  neither  of  the  Wrights  shall  have  a  bed  to  lie  on 
before  the  end  of  six  months.'*  At  the  time  this  was  said  the  other  defenilants 
were  not  present. 

*Jervi8,  for  the  defendants,  objected,  that  this  declaration  of  the  defend-  fm^ 
ant.  Court,  ought  not  to  be  received  in  evidence,  because  it  was  made  ^ 
in  the  absence  of  the  other  defendants.  In  this  action  the  plaintiff  proceeded 
for  an  alleged  injury  committed  on  him  by  the  three  defendants  jointly;  now, 
this  at  most  was  only  a  manifesting  of  individual  malice  in  the  defendant,  CourU 
and  not  at  all  connected  with  the  other  defendants,  or  having  any  relation  to 
the  joint  act  done  by  all  of  them.  He  would  submit,  that  there  could  not  be  a 
stronger  case  to  show  the  hardship  of  receiving  such  evidence  than  the  present. 
The  damages,  if  any,  would  be  joint  against  all  the  defendants;  and  those 
damages  would  be  much  increased  if  this  expression  of  individual  malice  was 
received  in  evidence.  Now,  it  was  quite  clear,  that  if  a  verdict  passed  for  the 
plaintiff,  as  one  of  the  defendants  was  only  a  constable  and  the  others  highly 
respectable  manufacturers,  the  plaintiff  would  sue  out  his  execution  for  the 
whole  damages  against  the  latter,  although  the  amount  of  them  was  much 
•welled  by  this  individual  declaration  of  the  former. 

Garrow,  B.  I  am  of  opinion  that  this  declaration  of  the  defendant,  Courd 
is  evidence.     It  is  necessary,  that  the  plaintiff  should  connect  all  the  defend* 
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uts  as  joint  trespassen  in  the  fact  of  imprisonment ;  and  having  done  so,  I 
must  receive  in  evidence  any  thing  that  either  of  the  defendants  said  relative  to 
the  trespasst  though  in  the  absence  of  the  others.  So  much  as  to  the  law. 
On  the  hanbhip  of  the  case,  I  need  only  say,  that  if  the  law  were  not  so,  a 
man  going  to  do  another  an  injury  might  proclaim  his  malice  in  the  market- 
place, and  yet  shut  out  evidence  of  such  malice  from  the  consideration  of  the 
jury,  by  only  associating  himself  in  the  transaction  with  other  persons  a  shade 
leas  guilty  than  himself;  and  persons  may  always  avoid  the  declarations  of  the 
malice  of  their  conlefendants  operating  against  them,  by  taking  care  not  to  be 
eoncetned  in  the  doing  of  things  which  they  cannot  aflerwards  justify. 
10341      *The  evidence  was  &en  received. 

•>  Verdict  for  the  plaintiff*— Damages,  6^ 

Curwood^  and  Carrington^  for  the  plaintiff. 

JerviSf  Taunton^  and  Btuaelf  for  the  defendants. 

[Attomies— 67oiixfa»uf,  and  SobeitanJ] 


REX  t.  6ILUN6HAM,  SAVAGE,  and  SKINNER. 

AU  penoM  pr»Miit  conntenaneinff  a  prize  fight,  are  guilty  of  an  oflbnce. 

When  a  prize  fight  is  expected,  the  magistrates  ought  to  cause  the  intended  combatant* 
to  be  brought  i>efore  them,  and  compel  them  to  enter  into  securities  to  keep  the  peace 
till  the  aaaisea  or  aesaions,  and  if  they  refuaa  to  enter  into  seeuritiea,  to  commit  them. 

The  prisoners  were  indicted  for  a  riot,  and  for  assaulting  Danid  BogerSf 
Esquire,  a  magistrate,  in  the  execution  of  his  office. 

It  appeared,  that  Bittingham  and  Savage  had  agreed  to  fight  a  pitched 
hattle ;  and  for  that  purpose  they  met  at  a  place  near  Hagley^  and  about  one 
thousand  persons  were  assembled  to  witness  the  fight.  Mr.  Bogers  was 
applied  to  to  prevent  it,  and  for  that  purpose  went  (wi9i  others)  to  9ie  place, 
and  told  them  that  they  should  not  fight.  The  defendant  Skinner  said,  that 
they  should,  and  a  scuffle  ensued  between  him  and  Mr.  Bogera^  who  endea- 
vored to  apprehend  him,  which  ended  in  a  general  tumult  on  the  part  of  the 
mob,  and  the  rescue  of  Skinner, 

BuRRonoH,  J.  By  law,  whatever  is  done  in  such  an  assembly  by  one,  all 
present  are  equally  liable  for ;  which  ought  to  make  persons  very  careful.  It 
cannot  be  disputed  that  all  these  fights  are  illegal,  and  no  consent  can  make 
Aem  legal,  and  all  the  country  being  present  would  not  make  them  less  an 
offence.  They  are  unlawful  assemblies,  and  every  one  going  to  them  is  guilty 
of  an  ofience.  The  inconvenience  in  the  country  is  not  so  great,  but  nearer 
London  the  quantity  of  crime  that  these  fights  lead  to,  is  immense.  My  advice 
(0  magistrates  and  constables  is,  in  cases  where  they  have  information  of  a 
fight,  to  secure  the  combatants  beforehand,  and  take  them  to  a  magistrate,  who 
ought  to  compel  them  to  enter  into  securities  to  keep  the  peace  till  the  next 
•2351  assizes  or  sessions ;  and  if  they  will  not  enter  into  such  security,  to  *com« 
^  mit  them  to  prison.  In  this  way  the  mischief  would  be  prevented,  and 
the  fights  put  a  stop  to. 

Verdict— 6nilty« 

Rueadf  and  JTyon,  for  the  prosecution. 

fAttomies— /flf/f,  and  1 

Vol.  Xn.— 69  2  V  2 
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STAFFORD  ASSIZES. 


RE^  V.  THEODORE  MOORE. 

A  eollir  of  iron  for  graining  the  edges  of  connterfeit  money,  is  an  instmment  within  tin 
Stat.  8  &  9  YT".  3,  e.  28,  «.  1,  although  it  is  to  be  used  in  a  coining  press. 

(t  is  no  objection  to  oTidence  on  an  indictment  for  felony,  that  it  also  goes  to  show  tbi 
prisoner  guilty  of  another  felony. 

Ths  prisoner  was  indicted  under  the  stat.  8  die  9  ^.  3,  e.  26*  s.  1,  for  having 
in  his  possession  an  edger,  not  in  common  use  in  any  trade,  but  contrived  for 
marking  money  ronnd  the  edges.  Other  counts  charged  it  to  be  **  an  edging  tooV* 
**  an  instrument,"  and  an  ^  engine*'  for  the  above  purpose.  The  thing  found  in 
the  prisoner's  possession  was  a  collar,  which  would  make  a  grained  edge  (similar 
to  that  now  put  on  half-crowns)  on  the  edges  of  pieces  of  metal  of  that  size. 
This  collar  was  a  ring  of  iron,  on  the  inner  edge  of  which  the  marks  to  be 
indented  on  the  edge  of  the  false  coin  were  made ;  and  it  was  to  be  placed  od 
the  lower  die  when  in  the  coining  press,  and  the  pressure  applied  to  the  blank, 
by  means  of  the  dies,  pressed  out  the  blank  in  a  lateral  direction,  so  u  to 
receive  the  marks  on  the  edge  from  the  inside  of  this  ring  of  iron. 

A  witness  from  the  mint  proved,  that  this  was  the  present  method  of  patting 
the  grained  edges  on  half-crowns,  but  that  it  was  a  recent  invention,  and  not 
known  at  the  time  of  the  passing  of  the  act  of  W,  3.  At  that  time  the  graining 
of  the  edges  of  coin  was  a  separate  process,  and  distinct  from  the  process  of 
coining,  and  was  done  by  an  instrument  held  in  the  hand,  and  called  an  edger 
or  edging  tool ;  but  tliat  that  instrument  was  not  now  in  use. 

Curwood,  for  the  prisoner,  objected,  that  it  was  cleariy  shown  that  this  colUr 
was  neither  an  edger  nor  an  edging  tool,  *and  it  was  neither  an  engine  r^a<^ 
nor  an  instrument,  those  terras  importing  things  distinct  from  other  ma-  *> 
chinery.  As  this  collar  was  of  no  use  except  as  forming  a  part  of  a  coining 
press  ;  it  was,  therefore,  neither  an  engine  nor  an  instrument,  being  in  fact  only 
a  part  of  something  else.  The  real  state  of  the  case  was  this :  in  the  reign  of 
King  WiUiam^  the  only  way  of  graining  the  edges  of  money,  was  by  a  hand 
tool ;  and  the  legislature,  therefore,  made  it  criminal  to  have  such  a  thing. 
They  could  not  provide  against  what  was  not  invented ;  but  it  was  legal  to  have 
a  collar  of  this  kind,  because  no  legislative  enactment  forbade  it ;  the  thing  not 
being  invented  at  the  time  the  act  passed. 

Jervia^  for  the  prosecution,  argued,  that  this  collar  was  an  instrument  for 
graining  the  edges  of  pieces  of  metal,  and  was  within  the  general  words  of  the 
statute,  though  it  might  not  be  an  edger  or  edging  tool,  and  it  was  not  the  less  an 
instrument,  because  it  was  used  in  a  press,  Uian  if  used  by  the  hand ;  and  die 
general  words  of  the  act  would  be  of  no  use,  if  they  did  not  apply  to  iostni- 
ments  which  were  different  from  the  old  instrument  called  an  edger. 

BuRRonoH,  J.,  (having  consulted  with  Garrow,  B.,)  reserved  the  point  for 
the  opinion  of  the  twelve  judges. 

An  accomplice  was  called,  who  proved  that  the  prisoner  had  used  this  coIUr 
for  graining  the  edges  of  counterfeit  half-crowns. 

Curwood,  for  the  prisoner,  objected  to  this  evidence.  The  act  of  coining 
being  a  species  of  treason  higher  in  degree  than  the  one  die  .prisoner  was 
charged  with,  the  greater  offence  ought  not  to  be  given  in  evidence  to  prove  the 
Ims. 
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9o^fi      BimsoiTOH,  J.    Whatever  goes  to  prore  the  prisoner  ^gailty  of  the 
-*  offence  he  is  charged  with,  is  evidence ;  however  it  may  also  go  to 
ahow  him  guilty  of  another  felony. 
The  evidence  was  received, 

Verdictt  Guilty. 
Jerviif  Taunton^  and  Shepherd^  for  the  prosecution. 
Curwoad^  and  C  PhilHps^  for  the  prisoner. 

[Attomiee— CA^ppencMey  and  Janea.^ 

The  fint  point  has  been  considered  by  the  twelve  jndges,  who  were  of  optnion»  that 
the  eoUar  was  an  instrament  within  the  statnte. 


MONMOUTH  ASSIZES. 


JAMES  V.  SWIFT,  Esq. 

A  notice  of  action  to  a  magistrate,  signed  by  a  firm  of  two  attornies  who  are  partners,  snd 
are  employed  by  the  plaintifi',  is  good.  And  if  it  be  signed  T.  ^W.  A.W.t  this  is  good, 
though  the  christian  name  of  one  is  T.A.,  and  of  the  other  IF*.  A,^  if  there  was  no  other 
firm  of  the  same  surname,  in  the  place  at  which  the  notice  bore  date. 

It  is  no  objection  that  the  notice  is  signed  by  a  firm. 

False  imprisonment  against  the  defendant,  who  was  bailifiT,  and  one  of  the 
justices  of  the  borough  of  Monmouth,  It  appeared,  that  the  plaintiff's  attorney 
was  named  TTiomas  AddatM  WiUiams, 

Ludlow^  for  the  defendant,  objected,  that  the  name  of  the  plaintiff's  attorney 
was  not  correctly  stated  in  the  signature  to  the  notice  of  action :  the  notice  of 
action  being  signed,  ^^T,  fy  TF.  Ji.  Williams,**  Now,  the  attorney  on  the 
record  was,  ^^Thonuu  Addams  WxlliaiM**  and  that  was  his  true  name,  his 
brother's  name  being  WiUiam  Addams  fFiUiamai  Thomas  Addams  being  the 
christian  name  of  the  attorney  in  the  record. 

Garrow,  B.  This  notice  was  intended  to  give  your  client  an  opportunity 
of  tendering  amends.  If  you  can  show,  that  in  Monmouth  (from  which  this 
notice  is  dated)  there  are  two  firms  of  Williams^  who  are  attornies,  there  may 
be  something  in  it ;  but  without  that  the  notice  is  good. 

lAtdlow  then  objected,  that  the  notice  was  by  two  attornies,  the  action  being 
brought  only  by  one. 
*2381       *Garrow,  B.    There  is  nothing  in  that. 

^  Verdict  for  the  plaintiff— Damages  5/. 

Campbell^  and  C,  Phiilips^  for  the  plaintiff. 

LudloWf  for  the  defendant. 

[Attornies— r.  ^  TF.  A.  TPilliams,  and  PhUpots.] 


In  the  ensuing  Michaelmas  Term,  Ludlotp  moved  for  a  rule  nisi  for  a  new 
trial,  but  the  Court  concurred  in  the  opinion  of  the  learned  Baron  at  the  trial* 
and  refused  the  rule. 
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HOWELL  V.  YOUNG,  Gent,  one,  dec 

In  an  action  <m  the  ctue,  a^ainat  an  attorney,  for  nogligenoe,  if  tke  declaration  atate  that 
the  plaintiff  retained  bim  to  aee  if  a  certain  security  were  ^ood,  and  that  he  accepted 
the  retainer  and  neslected  hia  duty,  and  represented  the  security  to  be  good,  and  that  tbs 
plaintiff  advanced  nis  money,  and  that  the  secarity  was  bad,  by  means  of  which  iha 
plaintiff  lost  the  interest.  The  gist  of  the  action  is  the  negtieence,  and  therefore  the 
statute  of  limitations  runs  from  the  time  of  the  negligence^  ana  not  from  the  timeof  tks 
loss  of  the  interest. 

Action  on  the  case*  The  Ist  count  of  the  declaration  stated,  that  the  plain- 
tiff  had  agreed  with  one  John  Olive  and  one  Biiiph  Olive  tp  lend  them  the 
sum  of  3000/.,  the  repayment  of  which  was  to  be  secured  by  a  warrant  of 
attorney,  to  confess,  &c.;  and  to  be  further  secured  by  certain  mortga^s  of 
freehold  premises,  dice,  provided  such  warrant  of  attorney  and  mortgages  should 
be  found  to  be  a  good  and  sufficient  secun^ ;  and  that  the  plaintiff  retained  the 
defendant  for  reasonable  fees,  dl^.,  to  ascertain  whether  the  said  warrant  of 
attorney  and  mortgages  would  be  a  good,  and  valid,  and  sufficient  security  for 
the  repayment,  dlz^c.;  and  that  the  defendant  **  having  then  and  there  accepted  such 
retainer  and  employment,  it  became,  and  was  his  duty  to  use  due  and  proper  caro 
and  diligence  to  ascertain  whether  the  said  warrant  of  attorney  and  mortgages 
would  be  a  good,  valid,  and  sufficient  security  to  secure,*'  dlz^c:  ^^neverthdesSj 
the  plaintiff  in  fact  saith  that  the  defendant^  not  regarding  his  duly  in  that 
behalf,  but  contriving  to  deceive  and  defroMd  the  said  plaintiff  in  this  respect, 
did  not,  nor  wotdd  use  due  or  proper  care  and  diligence  to  ascertain  whether  die 
said  warrant  of  attorney  and  mortgages  would  be  a  good,  valid,  d^.,  security,  bat 
wholly  neglected  and  omitted  so  to  do,  and,  on  the  contrary  thereof,  on,**  &c.,  at, 
&c.,  ^*^  falsely  and  deceitfully  *represented  and  asserted,  and  caused  and  i-Mog 
procured  the  said  plaintiff  to  believe,  that  the  said  warrant  of  attorney  ^ 
and  mortgages  were  a  good,*'  iLc,,  **  security,"  iici  **  whereupon,  the  plain- 
tiff, confiding  in  the  said  representations  and  assertions  of  the  said  defendant," 
advanced  the  money.  The  declaration  then  proceeded  to  state,  that  J.  ^  R* 
Olive  gave  a  warrant  of  attorney,  dated  March  1st,  54  Geo.  3,  and  executed 
indentures  of  lease  and  release  on  the  0th  and  10th  of  March,  and  an  assign- 
ment on  the  0th  of  March  in  the  same  year ;  and  that  these  securities  were 
not  good  or  sufficient ;  by  which  the  plaintiff  was  injured,  and  had  lost  the 
interest  of  tlie  sum,  and  was  likely  to  lose  the  principal.  The  l^d  count  was 
similar  to  the  1st,  except  that  it  did  not  state  the  warrant  of  attorney.  The  3d 
count  was  similar,  but  stated  it  to  be  an  advance  of  money  on  a  security.  The 
4th  count  stated,  that  the  plaintiff  had  agreed  to  lend  3000/.  to  J.  ^  B.  Oiive, 
on  security,  and  defendant  was  employed,  &c,,  and  falsely  asserted,  that  the 
warrant  of  attorney  was  a  sufficient  security,  well  knowing  that  it  was  not . 

Pleas — 1st,  The  general  issue;  and,  2d,  That  the  defendant  was  not  guilty 
of  the  supposed  grievances  within  six  years;  and,  3d,  ^ctio  non  accrevU  infra 
sex  annos.  Replication,  that  the  cause  of  action  did  occur  within  six  years ; 
and  a  special  demurrer  to  the  second  plea,  on  the  authority  of  the  case  of  Bys* 
ter  V.  Battye,  3  B.  &  A.  448. 

It  appeared,  that  in  the  year  1844,  the  plaintiff  had  a  sum  of  3000/.,  and  that 
he  went  to  the  defendant,  who  was  an  attorney,  to  place  it  out  for  him  on  free- 
hold security ;  and  the  defendant  said,  he  knew  two  gentlemen  near  Ghucesier 
who  would  take  it;  and  that  he  introduced  the  plaintiff  to  the  Messrs.  OUvCf 
who  were  then  in  credit,  and  considered  respectable  persons.  This  money 
was  advanced,  and  the  warrant  of  attorney  and  mortgages  g^ven,  as  stated  in 
the  declaration.  The  Olives  continued  in  credit,  and  kept  the  interest  regu- 
larly paid  till  the  month  of  October,  1820.  {R.  Olive  having  died  previoualji) 
John  Olive  became  bankrupt  in  the  month  of  December,  ^1820,  and  ^45 
died  in  that  month.     It  was  then  discovered,  that  a  very  considerable  '- 
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proportion  of  the  lands  pretended  to  be  mortgaged  by  Messrs.  OKve  to  t)io 
plaintiff  did  not  belong  to  them,  but  were  the  property  of  other  persons ;  and 
that  the  part  that  did  belong  to  them  was  not  worth  3000/.  or  near  that  amount. 
The  action  was  commenced  in  Jliiehaeimas  term,  1824. 

BuRROvoH,  J.,  asked  the  plaintifTs  counsel,  how  they  got  over  the  statute 
of  limitations  T 

CuTWOody  for  the  plaintiflf,  referred  his  Lordship  to  the  cases  of  Robtrtz  v. 
Btad^  16  Ea.  216,  and  Gilhn  v.  Boddingtanj  anttt  Vol.  1,  p.  641,  where  it 
was  held,  that  in  an  action  on  the  case  the  statute  ran  from  the  time  of  the 
damage,  which  in  this  case  did  not  accrue  till  the  failure  of  the  payment  of  the 
interest,  and  not  from  the  time  of  the  act  done,  and  no  damage  had  occurred 
for  which  the  plaintiff  could  bring  an  action,  till  he  was  injured  by  the  &ilure 
of  the  interest. 

BuRRouoH,  J.  The  law  is  the  other  way,  otherwise,  no  one  would  be  safe ; 
and  his  Lordship  cited  Short  v.  J^Carthy,  3  B.  dc  A.  626. 

The  plaintiff  s  counsel  then  wished  to  go  on  the  fourth  count,  which  alleged 
fraud  in  the  defendant,  and  cited  the  case  of  Bree  r.  Holbtch^  Doug.  130,  as  an 
authority  to  show  that,  in  cases  of  fraud,  the  statute  of  limitations  only  ran 
from  the  time  of  the  discovery  of  the  fraud. 

BvRROVOH,  J.  Without  giving  any  opinion  as  to  the  time  from  which  the 
statute  runs  where  there  is  fraud,  I  shall  permit  the  case  to  go  to  the  jury.  Li 
every  other  view  of  the  case  the  statute  is  a  bar. 

M^ii       The  case  then  proceeded  on  the  question  of  fraud,  *and  the  jury  found 
^  a  verdict  for  the  defendant,  thereby  negativing  the  fraud. 

CuTwood^  Maule^  C.  PhiiHps,  PhWpota^  and  Carrington^  for  the  plaintiff. 

Tauntor^  Ludlow,  Campbett,  and  dross,  for  the  defendant 

[Attornies— Croome  4*  Smithy  and  Youngs  ^  DuberhfJ] 


In  the  ensuing  term  Curwood  moved  for  a  new  trial,  on  the  ground  that,  in 
actions  on  the  case,  the  statute  runs  from  the  time  of  the  damage,  which  in  this 
ease  was  the  loss  of  interest  in  1820,  and  not  from  the  time  of  the  act  done  or 
Mnitted,  which  was  the  cause  of  the  loss ;  and  the  Court  granted  a  rule  nisi. 


COURT  OF  KING'S  BENCH. 

BEFORE  BAYLEY,  HOLROYD,  AND  LITTLEDALE,  J8. 

In  Banc. 

(Sitting  under  the  King's  Warrant.) 

The  Court  called  on  Curwood,  Maule,  and  Carrington,  to  support  the  rule 
for  a  new  trial.  They  argued  that,  to  show  from  what  time  the  statute  ran,  it 
was  necc^fiary  to  consider  when  the  cause  of  action  accrued,  which  was  stated 
on  the  present  record.  It  did  not  follow,  that  because  the  plaintiff  had  a  cause 
of  action  more  than  six  years  ago,  he  was  barred  if  the  cause  here  stated 
accrued  within  six  years.  In  many  cases,  a  plaintiff  may  have  different  causes 
of  action,  and  different  forms  of  action  on  the  same  state  of  facts;  notwithstund 
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ing  the  defendant  may  lose  some  advantage  by  the  plaintiff  changing  his  form 
of  action.     In  some  instances  he  may  bring  his  action  in  case,  or  in  aMtfm/wtA 
as  in  that  of  a  carrier  for  the  loss  of  goods ;  and  yet  in  the  former,  the  defend- 
ant loses  his  plea  in  abatement  for  not  joining  all  his  partners.    Assignees  of  a 
bankrupt  may  often  bring  trover  instead  of  assttmpni,  which  ousts  the  defend- 
ant of  a  set  off;  and  it  is  said  in  Scoti  v.  Shqfherd^  3  *Wils.  408;  and  r^aio 
laid  down  in  Wkeatly  v.  Stone^  Hob.  180,  that  a  plaintiff  might,  under  ^ 
some  circumstances,  bring  either  trespass  or  case  :-~that  showed  that  he  might 
waive  the  trespass,  and  resort  to  the  consequential  damage ;  so  a  party  may 
bring  assumpaii  to  recover  money  due  instead  of  debt,  although  the  defendant 
loses  his  wager  of  law.    SUuUs^s  case,  4  Rep.  03  a.    And  as  the  plaintiff  here 
had  the  personal  security  as  well  as  the  bond,  he  could  bring  no  action  tiU  the 
loss  of  the  interest,  because,  though  the  mortgage  might  be  bad  from  the  first, 
yet  the  personal  security  of  the  Olives  might  be  sufficient.    Hawkins  v.  HotD^ 
ard  ^  Gibba^  ante^  Vol.  1,  p.  222:  and  a  plaintiff  cannot  sue  quia  timd  except 
in  the  six  cases  mentioned  hj  Lord  Coke,  1  Inst.  100  a. 

BiLTLET,  J.  A  man  certainly  cannot  sue  qtna  timet  except-  in  those  cases, 
but  if  your  client  had  got  a  bad  security,  he  had  a  complete  cause  of  action  at 
that  time. 

The  plaintiff's  counsel  then  argued  on  the  cases  of  Xoberts  v.  Readf  and 
Giilon  V.  Boddington,  that  if  the  declaration  was  framed  in  case,  the  statute 
only  ran  from  the  damage,  although  if  it  had  been  in  aasumpnt^  the  statnte 
would  clearly  have  run  from  the  breach  of  the  promise.  As  in  the  eases  of 
Batiley  v.  FauUmer,  3  B.  &  A.  288,  and  Short  ▼.  McCarthy,  3  B.  &.  A.  636. 
The  cause  of  action  being  in  the  one  set  of  cases  the  damage ;  in  the  other,  the 
breach  of  the  promise. 

Baylbt,  J.  The  cause  of  action  stated  in  this  declaration  is,  the  alleged 
misconduct  of  the  defendant.  The  declaration  alleges  a  retainer  to  do  certain 
work,  and  that  it  was  the  defendant's  duty  to  see  that  certain  securities  were 
good ;  and  then  states  a  breach  that  the  defendant  neglected  his  duty,  and  mis- 
represented the  goodness  of  the  security,  and  that  the  plaintiff  lent  the  money. 
It  also  states  the  security  to  be  bad.  This  alone  is  a  perfect  count,  and  shows 
a  clear  cause  of  action,  and  would,  on  sufficient  ^evidence,  have  entided  r,^ 
the  plaintiff  to  recover,  because  the  defendant  had  accepted  a  retainer,  ■- 
and  the  plaintiff  had  got  a  bad  security  instead  of  a  good  one.  The  damage 
is  only  the  natural  consequence  of  the  previous  injury.  If  an^action  is  brought 
for  words  in  themselves  actionable,  and  the  declaration  states,  that  ''by  means 
whereof,*'  dlz^c,  the  plaintiff  sustained  special  damage,  what  is  considered  as 
the  cause  of  action  T  Clearly  the  speaking  of  the  words,  and  the  latter  part 
is  only  an  explanation  of  the  manner  in  which  the  previous  injury  had  occa- 
sioned damage.  In  assumpsit^  it  is  clear  that  if  the  breach  of  duty  was  beyotid 
the  six  years,  the  statute  of  limitations  is  a  bar,  though  the  damage  was  widiin 
six  years.  In  Short  v.  M^Carthy^  an  attorney  was  to  make  a  search,  and  the 
statute  was  there  held  to  run,  not  from  the  time  of  the  promise,  but  from  the 
time  of  the  neglect  to  perform  the  duty.  I  cannot  see  any  substantial  difference 
between  assumpsit  for  a  breach  of  duty,  and  an  action  on  the  case ;  and  it 
would  be  a  great  anoinaly,  if,  where  the  law  raises  the  duty  and  the  promise, 
you  would  be  barred  in  assumpsit ;  but  if  you  framed  your  action  in  case,  on 
the  duty,  you  would  not.  Framed  as  this  declaration  is,  the  gist  of  the  action 
is  the  negligence  of  the  defendant,  and  not  the  damage ;  and  therefore,  I  think* 
that  the  statute  is  a  bar. 

HoLROTD,  J.  I  think  the  negligence  is  the  cause  of  action,  and  that  the 
statute  is  a  bar,  unless  the  loss  of  interest  had  raised  a  fresh  cause  of  scttoa; 
and  I  think  it  did  not ;  it  merely  went  to  measure  the  damages.  A  distinction 
has  been  taken  between  actions  on  the  case  for  /or/,  and  actions  of  assuH^f 
but  the  ground  of  action,  the  negligence,  is  the  same  in  both  the  forms.  The 
ease  of  Fetter  v.  Beale,  1  Salk.  11,  goes  to  show  a  distinction  between  ihii 
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case  and  Uiose  for  excavating  near  walls.  It  was  a  case  of  assault ;  the  party 
had  recovered  damages  for  the  assault,  and  afterwards  a  piece  of  his  skull  came 
mdAi  out,  and  he  brought  a  fresh  action.  If  the  damage  bad  ^been  the  cause 
•1  of  action,  he  would  have  recovered  for  this  fresh  injury ;  but  the  Court 
held  that  he  could  not.  But  in  the  cases  of  the  excavations,  tiiere  was  a  con- 
tinuing cause  of  action.  Shower^  who  was  for  the  plaintiff  in  the  case  in 
Salkddt  compared  it  to  a  nuisance,  where  every  new  dropping  is  a  fresh  cause 
•f  action ;  but  Holt,  C.  J.,  said^  that  there  was  no  new  battery  by  the  defend- 
ant, and  that  the  consequence  of  the  battery  was  not  the  cause  of  action ;  and 
in  ihe  present  case  there  is  not  any  new  negligence.  If  an  action  had  been 
brought  before  the  non-payment  of  the  interest,  the  jury  might  take  into  their 
eonsideration  the  probable  loss  the  plaintiff  might  incur.  And  if  such  an  action 
had  been  brought,  the  fresh  damage  by  the  faUure  of  interest  would  not  have 
made  a  fresh  cause  of  action.  If  so,  the  plea  is  proved,  and  the  whole  cause 
of  action  accrued  more  than  six  years  ago. 

Rule  discharged. 

LnTLXDALK,  J.,  had  left  the  Court  before  Mr.  Justice  Holrotd  had  con- 
eluded  his  judgment 

On  this  point  m«,  in  addition  to  the  eaies  above  cited,  LoweY,  ffanecod.  Palm.  529; 
SwnderM  v.  Edwarda,  1  Sid.  95 ;  and  Whitehead  t.  H&ward,  2  B.  &  B.  372. 

On  the  question,  bow  far  fraud  takea  a  case  out  of  the  statute  of  limitations,  see  ibe. 
cases  of  Bret  v.  HoUbetk,  Doug.  630 ;  Swuth  Sea  Company  v.  Wymondeell,  3  P.  Wms.  143 ; 
Lerd  Warrtrngtam' »  Case,  3  P.  Wms.  144;  Bramn  v.  llaward,  2  B.  d&  B.  73 ;  and  Clark 
T.  Hangham,  3  Dow.  &,  Rj.  382. 
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COURT  OF  KING'S  BENCH- 


SITTINGS  AT  WESTMINSTER,  IN  HILARY  TERM,  182«. 


BEFORE  LOKD  CHIEF  JUSTICE  ABBOTT. 


DOE,  on  the  Demiie  of  CHANDLESS,  v.  ROBSON. 

To  sapport  an  ejectment  on  a  forfeiture  of  a  lease  by  non-performance  of  a  coreDant,  if 
the  covenant  be  to  do  an  act,  the  lessor  of  the  plaintiff  must  give  some  evidence  of  tin 
omission  of  the  act.  And  if  the  covenant  be  for  payment  of  rent,  the  lessor  of  tke 
plaintiff  must  prove  a  demand  of  such  rent. 

EIjxoniKNT  to  recover  a  house,  in  the  parish  of  Si,  Maryie-bone.  The 
defendant  was  the  under-lessee,  and  the  ejectment  was  brought  by  the  landlord  oo 
an  alleged  forfeiture  incurred  hj  breach  of  two  of  the  covenants  contained  in 
the  lease.  One  of  them  being  a  covenant  to  pay  the  rent,  and  the  other  a  core- 
nant  to  duly  keep  in  repair  the  pavement  of  a  certain  footpath,  according  to  die 
provisions  of  a  private  act  of  Parliament,  relative  to  the  pavements  of  the 
parish  of  St,  MarV'U'bane* 

The  lease  contaming  these  covenants,  and  a  proviso  for  re-entry  for  non-pep 
formance  of  any  of  the  covenants  therein  contained,  was  put  in,  and  it  was 
shown  that  the  defendant  was  the  under-lessee,  but  no  evidence  was  given  oo 
the  part  of  the  lessor  of  the  plaintiff  to  show  that  any  rent  had  ever  been 
demanded,  or  that  the  footpath  was  not  in  good  repair. 

^Abbott,  C.  J.     I  think  the  plaintiff  must  be  called,  for  in  all  cases  r^a^ 
of  forfeiture,  the  lessor  of  the  plaintiff  must  grive  some  negative  evi-  *- 
dence  that  the  thing  has  not  been  done.     If  the  covenant  is  to  paj  rent,  it 
ought  to  be  shown  that  the  rent  has  been  demanded;  and  if  the  covenant  be 
(663) 
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6n  ike  imng  of  any  aett  some  eridenee  of  the  omission  dionld  be  given  before 
s  nmedy  so  highly  penal  can  be  pot  in  force. 

Nonsuit 

Jk$imanf  and  ChUty^  for  the  lessee  of  die  plaindff. 

Jbrfa,  for  the  defendant. 

[Attomies-  C.  ffVkmton,  and  HaUet  4-  £f.] 
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SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM. 


DOE,  on  the  Demise  of  KNIGHT,  v.  ROWE. 

K  OB  the  trial  of  in  ejeetment  agtinst  the  Msignee  of  a  tenant  on  a  forfeiture  of  a  leaae 
hj  breach  of  covenant,  it  appear  that  the  lanaiord  ao  acted  aa  to  induce  the  tenant 'a  a8« 
ngnee  to  belicTe  that  the  latter  waa  doing  all  that  he  ought — The  landlord  cannot  reco* 
ver,  although  the  eovenanta  be  actually  broken,  and  there  be  neither  releaae  nor  a  di^ 
penaation  on  the  part  of  the  landlord. 

EjBcmiiT  to  recover  a  house  and  premises  at  Kennngton*  The  lessor 
of  the  plaintiff  was  the  landlord,  and  the  defendant  had  been  appointed  assignee 
sf  a  person  named  John  Leonard  Jonet^  who  was  the  lessee,  he  having  taken 
tiie  benefit  of  the  Insolvent  Debtors'  act.  The  lease,  which  was  dated  Juhf 
SO,  1830,  contained  the  usual  clause  of  re-entry  for  breach  of  any  of  the  cove- 
aants,  and  mitr  alia  the  following  covenant :  ••And  also,  that  he,  the  said  John 
Leonard  Jones^  his  executors,  administrators,  and  assicns,  or  some  or  one  of 
fliem,  shall  and  will,  at  his  and  their  own  costs  and  charges,  forthwith  inattre 
mid  cauMt  to  be  ineured  upon  the  said  messuages,  tenements,  and  buildings,  and 
upon  all  such  other  erections  and  buildings  as  shall  or  may,  during  the  con- 
tinuance of  the  said  term  hereby  granted,  be  erected  and  built  on  the  premises 
toAfi  ^^^^y  ^demised,  or  any  part  thereof,  in  two-thirds  of  the  value  thereof 
-I  ai  the  ieaitt  from  loss  or  damage  by  fire,  in  the  Sun  Fire  Inauranee 
Ofieef  for  insurance  from  fire,  or  in  some  other  respectable  office,  in  the  joint 
names  of  the  said  Wiliiam  Knight,  his  heirs  and  assigns,  and  the  said  John 
Leonard  Jones,  his  executors,  administrators,  and  assigns  ;  and  from  time  to 
time  during  the  continuance  of  this  demise,  the  said  Joan  Leonard,  his  execu« 
tors,  administrators,  and  assigns,  shall  and  will  renew,  and  keep  in  force  such 
policy  or  policies  of  insurance,  and  also  shall  and  will  produce  and  show  the 
policy  or  policies  of  such  insurance,  and  the  receipt  of  the  premium  and  duty 
therm  from  time  to  time  when  thereunto  requested  by  the  said  William 
Knight,  his  heirs,  or  assigns.^*  And  it  was  further  provided,  that  in  case  of 
JoneSf  or  his  executors,  £c.,  omitting  to  insure  as  before  covenanted,  that  the 
lessor  should  be  at  Uberty  to  do  so,  and  to  take  the  premium  as  increased  rent 

On  the  part  of  the  plaintiff,  the  execution  of  the  lease  was  proved,  and  also, 
that  the  defendant  was  appointed  assignee  of  the  lessee  under  the  Insolvent 
Debtors'  Court  in  March,  1823;  and  it  further  appeared,  that  in  the  month  of 
October,  1825,  Mr.  Knight  called  on  the  defendant,  and  asked  to  see  the  policy 
of  insurance  effected  on  those  premises.  It  was  shown  him,  and  was  for  800^, 
and  in  the  defendant's  name  only.  And  it  was  proved  on  the  part  of  the 
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plaiDtifT,  that  the  pTemiBes  were  worth  from  1700/.  to  1800/.;  however,  on  An 
point  there  was  a  coDtradiction ;  the  defendant's  witneseee  stated  the  Talne  net 
to  exceed  1200/. 

The  defence  was,  that  the  defendant  had  believed  that  he  was  doing  whit 
was  right,  but  that  he  was  deceived  by  the  conduct  of  the  lessor  of  die  plaintiff 
himself.  And  it  appeared,  that  when  Janei  executed  the  original  lease,  both 
that  and  the  counterpart  remained  with  the  lessor,  he  having  a  lien  on  diem  for 
money  lent.  But  in  the  year  1822,  Jonti  wishing  to  raise  money  upon  the 
lease,  Mr.  ^KnigJU^  the  lessor  of  the  plaintiff,  being  an  attorney,  pre-  t-Mig 
pared  an  abstract,  which  was  then  shown  to  the  defendant.  In  that  *■ 
abstract  it  was  stated,  that  the  tenant  was  ^  to  insure  and  keep  insured  the  pic- 
mises,  and  to  produce  the  policy  and  receipts ;  and  if  no  insurance,  or  a  refiual 
to  produce  the  policy  and  receipts,  Mr.  Knight  is  to  be  at  liberty  to  insure."  At 
Christnuu^  1823,  a  year's  rent  was  due,  and  Jonei  having  been  discharged 
onder  the  Insolvent  Debtors'  act,  it  appeared,  that  from  ChriMtma^t  1823,  to 
Christmas^  1824,  the  lessor  of  the  plaintiff  had  himself  insured  the  premises  at 
the  Phanix  Fire  Office  at  800/.,  and  that  at  Chrittmoi^  1824,  die  defendant 
insured  them  at  that  office  at  the  same  sum. 

On  these  facts,  Campbell^  for  the  defendant,  argued  that  the  defendant  had 
acted  bona  fide;  that  he  was  led  to  do  what  he  had  done  by  having  seen  an 
abstract  furnished  by  the  lessor  of  the  plaintiff  himself ;  and  diat  as  to  the  sum 
insured,  that  was  the  precise  value  at  which  the  lessor  of  the  plaintiff  had 
himself  insured  the  premises  in  the  previous  year. 

Scarlett^  contra^  contended,  that  these  facts  were  neither  a  release  nor  a  dit* 
pensation  with  the  covenant,  and  that  as  to  the  abstract,  any  one  who  wai 
going  to  purchase  the  premises,  or  to  lend  money  on  them,  would  not  do  ao 
without  a  perusal  of  the  original  lease. 

Abbott,  C.  J.  The  lessee  and  his  assigns  are,  by  this  covenant,  bound  to 
effect  an  insurance  on  the  premises  at  two-thirds  of  their  value ;  and  though 
there  is  clearly  no  dispensation  in  this  case,  I  am  of  opinion,  that  if  the  conduct 
of  the  lessor  of  the  plaintiff  was  such  as  to  induce  any  cautious  and  reasonable 
man  to  suppose  that  he  would  be  doing  enough  if  he  insured  at  800/.  in  hii 
own  name,  as  this  is  a  case  of  forfeiture,  the  lessor  of  the  plaintiff  wonld  not  be 
entitied  to  recover :  and,  in  that  way,  I  *shall  leave  the  case  to  the  jury.  f-M^g 
Mr.  Rowe  insured  at  the  same  sum  at  which  the  lessor  of  the  plaintiff  '■ 
himself  had  insured,  i^id  he  effected  the  policy  at  the  same  insurance  offiee. 
It  is  said  that  the  policy  was  in  his  own  name  only.  Now,  on  that  point  it 
wiU  be  for  the  jury  to  say,  whether,  afler  seeing  the  abstract,  the  defendant  did 
not,  as  a  reasonably  prudent  man,  think  that  he  was  doing  all  that  was  neces- 
sary; for  if  he  did,  although  the  abstract  was  not  intended  to  deceive,  the 
defendant  is  entitied  to  a  verdict,  this  ejectment  being  brought  for  a  forfeiture. 

Vehiict  for  the  defendant 

Scarlett,  and  Holt,  for  Uie  lessor  of  the  plaintiff. 

Campbell,  for  the  defendant. 

[Attomies — Popkin,  and  T'Aomaf.] 

Bj xhtemtM of BeynMt  Y.PUt,  ISVe;  134,  and  WhUeif,  ITanMr, 2 Mer. 459. it appMifl 
that  aquitjT  will  not  grant  an  injuoctton  acainst  an  ejectment  for  a  breach  of  ooTtaaBt  te 
inaure  against  fire.    See  also  the  case  of  Doe  d.  Pott  ▼.  Skorwim,  3  Camp.  134. 
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JARMAIN  V.  AL6AR. 


A  promiia  by  a  ptrty  to  ezecate  »  bail-bond  on  a  writ  to  be  saed  oat  againat  ^.  B.,  in 
ooDtideratioD  of  the  plaintiff  forbearing  to  arreat  ^.  B.  on  a  writ  already  aned  oat,  ia 
not  a  promiae  to  anawer  for  the  debt,  dtc.,  of  another,  under  the  4th  aection  of  the 
tiatate  of  fraada. 

Ao  averment  of  a  tender  of  the  bail-bond  for  execution  ip  not  proved  by  eyidenee  of  the 
■beriff'a  officer  going  to  the  defendant,  and  aaking  him  to  aign  the  bail-bond,  no  bond 
being  produced,  ne  naTing  none  with  him,  and  hia  aaaiaiant  only  having  aome  blank 
boD<u  in  hia  pocket,  which  he  alwaya  carried. 

Thb  declaration  stated,  that  at  the  time  of,  ^^  one  Oeorge  Flack  was 
indebted  to  the  plaintiff  in  the  sum  of  34/.  4«.  8d.,  and  that  the  plaintiff  had 
caused  a  certain  bailable  writ  called  a  latitat^  indorsed  for  bail  for  that  sum,  to 
be  issued  out  of  the  Court,  ^c,  and  was  about  to  cause  Flack  to  be  arrested 
thereon ;  and  that  the  defendant,  in  consideration  that  the  plaintiff  would  for- 
bear to  arrest  /Yadb,  promised  to  execute  a  bail*bond  upon  process  issued 
either  into  Sussex  or  Middlesex  against  Flacky  when  such  bond  should  be 
*2501  ^'^^^'^^  ^^  ^^*  vi^ii^  one  week  from  the  time  *of  making  the  promise. 
•I  It  then  averred  that  the  plaintiff  did  forbear  to  arrest  Flacky  and  caused 
a  bill  o{  Middlestx  to  be  issued  against  him,  and  that  the  sheriff  of  Middlesex^ 
within  the  time  limited,  tendered  a  bail-bond^  conditioned^  ^c.f  atid  requested 
the  defendant  to  execute  it;  yet  that  defendant,  not  regarding,  d&c,  refused  to 
execute,  whereby,  &c.     Plea — General  issue. 

It  appeared,  Jiat  very  early  in  the  month  oi  August^  1825,  a  bailable  writ 
was  sueid  out  against  Mr.  George  Flacky  and  that  Mr.  Roe,  the  plaintiff's  attor- 
ney, soon  afler  went  to  Brighton^  where  he  saw  Mr.  Flack  and  the  defendant, 
when  the  latter,  in  consideration  that  Mr.  Roe  would  not  cause  Flack  to  be 
snested  on  that  writ,  entered  into  the  following  undertaking: 

**  Jarmain  against  Flack. 

**Mr.  James  Roe^ 
**I  hereby  undertake  to  sign  a  bail-bond  for  the  above  defendant  in  this 
action,  either  on  a  writ  issued  into  Sussex  or  into  Middlesex^  when  tendered  to 
me  within  one  week  from  this  date. 

*" August  8,  1826.  (Signed)  **Jos.  Algar.*' 

On  the  13th  of  August  Mr.  Roe  sued  out  a  bill  of  Middlesex  against  Mr. 
/Zoeik,  the  original  defendant,  indorsed  for  bail,  to  the  amount  of  34/.  As.  8d.; 
and  a  warrant  was  delivered  to  Whitcombe,  a  sheriff's  officer,  who,  on  the 
same  day,  {Aug.  13th,)  went  to  the  defendant,  and  told  him  that  he  came  by 
the  desire  of  Mr.  Roe  to  ask  him  to  sign  the  bail-bond  for  Mr.  Flack,  and  that 
the  defendant  declined  to  execute  the  bond  till  Mr.  Flack^s  name  was  to  it.  It 
however  appeared,  that  no  bond  was  produced  by  the  officer,  nor  had  he  any 
bail-bond  in  his  possession  at  the  time;  but  his  assistant,  who  accompanied 
hiffl,  proved  that  he  had  some  blank  bail-bonds  in  his  pocket,  which  he  always 
carried. 

*2511       *  Marry  at,  and  Stephen,  for  the  defendant. — In  this  case  the  plaintiff 

-*  must  be  called.      This  undertaking  is  a  promise  to  answer  for  the 

default  of  Flack,  and  is  a  promise  within  Sie  fourth  section  of  the  statute  of 

iirauds.t    It  may  be  aligned  that  this  is  not  an  undertaking  to  pay  the  money  ; 

t  Bv  the  4tb  aection  of  the  atat.  of  fraada,  29  Car,  2,  e,  S,  it  ia  enacted,  "  that  no  action 
shall  be  brought  whereby  to  charge  the  defendant  upon  any  apecial  promiae  to  anawer  for 
the  debt,  default,  or  miscarriage  of  another  person,  unless  the  sgreement  upon  which  such 
setion  ia  brought,  or  some  memorandum  or  note  thereof,  ahall  be  in  writing,  and  aigned 
hy  the  party  to  be  charged  therewith,  or  aome  other  peraon  thereunto  by  him  lawfully 
aothorised.^' 
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but  it  being  a  promise  to  execute  a  bail-bond,  the  party  impliedly  undeitakei 
to  pay  the  debt,  in  one  of  the  events  which  the  bail-bond  is  to  meet.  If  thit 
be  within  the  statute,  though  it  is  in  writing,  it  will  not  be  good,  as  it  does  not 
state  the  consideration,  which  is  essential  to  a  guarantee,  under  the  case  of 
Saunder$  v.  f^ukefieid,  4  B.  d&  A.  506.  There  is  also  another  ground  of  noo- 
isuit,  which  is,  that  the  plaintiff  in  his  declaration  alleges  an  actual  tender  of 
the  bond  for  execution.  Now,  nothing  like  a  tender  of  it  is  proved.  Perhaps 
it  may  be  answered,  that  the  circumstances  that  occurred  between  WhUconik 
and  the  defendant  amounted  to  a  dispensing  with  the  tender.  But  if  that  were 
so,  it  should  have  been  stated  in  that  way.  In  cases  of  real  property  tliere  are 
two  modes  of  declaring ;  either  to  aver  a  tender  of  the  conveyance,  or  a  dis- 
pensation.— Here  the  plaintiff  has  alleged  an  actual  tender,  and  failed  ia 
proving  it. 

Abbott,  C.  J.  As  at  present  advised,  I  think  this  undertaking  is  not  withia 
the  statute  of  frauds,  and  is  not  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  within  the  meaning  of  its  provisions. 

ChirneVf  for  the  plaintiff. — On  the  point  made  as  to  the  *^tender,  I  pMRa 
submit,  that  where  it  has  appeared  that  a  party  has  had  his  money  ^ 
ready,  but  he  was  told  by  the  other  party  that  it  would  not  be  received,  that  u 
a  good  tender,  although  tne  money  was  not  produced  ;  therefore  in  this  case, 
if  the  facts  amount  to  this,  that  the  defendant  by  his  conduct  prevented  the 
officer  from  tendering  the  bond,  the  plaintiff  ought  not  to  be  prejudiced  by  it. 

Abbott,  C.  J.  To  prevent  the  necessity  of  the  record  coming  down  again, 
Mr.  Marty ai  had  better  address  the  Jury  as  to  the  damages. 

Marryat  addressed  the  Jury,  who  found  for  the  plaintiff. 

Damages,  34/.  4f. 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiff  has  failed  in  proving  the 
tender  of  the  bond,  and  that  Uierefore  he  must  be  nonsuited. 

The  plaintiff  was  then  nonsuited,  Mr.  Gumey  having  leave  to  move  to  enter 
a  verdict  for  the  plaintiff  for  the  sum  of  34/.  4s.t 

Gumey f  and  Taifourd^  for  the  plaintiff.  - 

Marty ai^  and  Stephen^  for, the  defendant. 

[Attomies— i?oe,  and  CoIUmC^ 


GOLDSTEIN  v.  FOSS  et  al. 

A  circular  by  the  secretary  of  a  society  for  the  protection  of  trade  against  swindlers  snd 
shsrpers,  stating,  that  the  plaintiff  is  considered  an  improper  person  to  be  propowd  lo 
be  ballotted  for  as  a  member  of  that  society,  meaning  thereby,  that  the  plaintiff  is  a 
sharper  and  swindler,  is  a  libel  j  and  if  the  Jury  are  satisfied  that  that  imputaiioa  is 
made,  it  is  a  libel,  however  cautioasly  the  paper  may  be  worded. 

Libel.     The  first  count  of  the  declaration  stated,  that  the  plaintiff  was 
always  reputed,  and,  dec,  to  be  of  good  *name  and  credit,  and  that  he  r^^^^ 
now,  and  for  divers  years  had  exercised  and  carried  on,  and  still  carries  *- 
on  the  trade  and  business  of  a  merchant,  in  co-partnership  with  Alexander 
Cohan  Caetlei  and  behaved  himself  honestly,  d^c,  in  his  trade  and  business, 

t  No  motion  was  aver  made. 

X  In  casea  of  defamation,  two  persons  cannot  in  general  join  in  one  action,  for  wordi 
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«ad  was  iieTer  gviltf  of  aotuig  in  any  wiae  dishonestiyy  and  was  acquicnif 
great  gains  and  profits ;  and  that  certain  persons  had  been  associated  together 
under  the  name  and  description  of  **  The  Society  for  the  protection  oi  Trade 
against  swindlers  and  sharpers  ;'*  and  that  the  said  defendant,  JE,  J.  /bsi^ 
"under  color  and  pretence  of  being  secretary  of  the  said  society,  had  from, 
time  to  time  published  and  was  accustomed  to  publish  certain  printed  reports^ 
for  the  purpose  of  denoting  and  signifying  to  the  members  of  Uie  said  society 
the  names  of  such  persons  as  were  deemed  and  considered  swindlers  and 
sharpers,  and  improper  persons  to  be  proposed  to  be  ballotted  for  as  members 
of  the  said  society,  to  wit,  at,  ^.,  yet  the  said  defendant  well  knowing  the 
premises,  and  greatly  envying,  ^.,  and  contriving,  dec,  and  thereby  to  injure 
the  said  plaintiff  in  his  trade  and  business  aforesaid,  on,  d^c,  at,  d^c,  fiadsely 
and  maliciously  did  compose,  print,  and  publish,  d^c,  of  and  concerning  the 
plaintiff,  the  false,  dec.,  libel,  containing,  among  other  things,  the  false,  scanda* 
Ions,  defamatory,  and  libellous  matter  following,  of  and  concerning  the  said  plain- 
tiff in  the  way  of  his  said  trade  and  business,  that  is  to  say,  10  Correspond- 
ence,  18t5,  Society  of  Guardians  for  the  Protection  of  Trade  against  Swindlers 
*2541  *^^^  Sharpers,  Richard  C/arib,. Esq.,  Chamberlain  of  Lofidon,  Presi- 
^  dent ;  George  Bridges^  Esq.,  Alderman,  and  M.  P.,  Vice  President ; 
Messrs.  WUfiam  Praed  ^  Co.^  Bankers,  Treasurers.  I  (meaning  the  said 
defendant  E,  J,  F.)  am  directed  to  inform  you,  that  the  persons  under*named« 
or  using  the  firms  of  Goldetetn^  (meaning  the  said  plaintiff,)  Casilee,  ^  Co.^  61 
Mark  LoMj  and  Benfamin  Porter^  BtScer,  Hacknev  Road^  are  reported  to 
this  society  as  improper  to  be  proposed  to  be  ballotted  for  as  members  thereof* 
(thereby  then  and  mere  meaning  that  the  said  plaintiff  was  a  swindler  and 
sharper,  and  an  improper  person  to  be  a  member  of  the  said  society.'*) 

The  second  count  stated  the  libel  to  be  of  and  concerning  the  plaintiff  in  his 
business  as  a  merchant ;  and  the  concluding  innuendo  was,  ('*  meaning  thereby 
that  the  said  plaintiff  was  an  improper  person  to  become  a  member  of  the  said 
society,  and  was  not  a  person  fit  to  be  entrusted  in  the  way  of  his  trade  and 
business  as  a  merchant.'') 

The  third  count  was  similar,  except  that  the  concluding  innuendo  was 
(**  thereby  then  and  there  meaning  that  the  said  plaintiff  was  an  improper 
person  to  be  a  member  of  the  said  society,  and  had  been  and  was  guilty  of  dis- 
honest and  dishonorable  conduct.") 

The  fourth  count  did  not  state  the  libel  to  be  of  the  plaintiff  in  his  business ; 
and  the  concluding  innuendo  was  (**  thereby  then  and  there  meaning  that  the 
said  plaintiff  was  not  a  person  of  honest  and  upright  conduct.")  Plea — Gene- 
ral issue. 

The  libel  was  by  putting  the  plaintiff's  name  and  address  in  what  is  com- 
monly called  the  swindling  list.  Mr.  /bss,  one  of  the  defendants,  was  the 
secretary  of  a  society  called  The  Society  for  the  Protection  of  Trade,  and  he 
sent  the  printed  circular,  stated  in  the  declaration,  to  the  members  of  that 
society,  which  was  the  libel  complained  of.  The  other  defendant  was  the 
printer. 

Mr.  Praed,  a  banker  in  London,  and   another  witness,  proved  that  they 
understood  the  plaintiff  to  be  the  person  meant,  and  that  they  understood  the 
*2551  ^^^^^  ^  import  that  *he  was  a  man  not  fit  to  be  trusted,  and  connected 
-*  with  swindlers. 

>Poken  of  both  of  them.  In  the  case  of  Smith  v.  Booker^  Cro.  Car.  512,  it  is  laid  down^ 
foat  if  one  say  to  two,  you  jointly  murdered  J.  6\,  each  must  bring  ■  separate  action;  but 
m  the  case  of  Bod$  t.  Batckelor,  3  Bos.  &  PuK  150,  it  was  held,  that  if  words  be  spoken 
<>i^partieB  in  respect  of  their  trade,  and  there  be  special  damage  to  them  in  their  trade, 
they  may  maintain  a  joint  action,  though  the  words  were  actionable  on  themselves.  Ana 
"r.  Serjeant  WillituM  gives  it  as  his  opinion  (1  Wms.  Saund.  117,  a.)  that  two  or  more 
ptrtners  may  join  in  an  action  for  words,  although  they  have  sustained  no  apecial 
dainage. 

2  w2 
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The  defendant's  counsel  contended,  that  the  terms  of  the  libel  not  impatiBg 
any  offence,  were  not  actionable  without  special  damage. 

Abbott,  G.  J.  On  this  evidence,  can  any  human  beinff  doubt  what  wm 
meant  to  be  imputed  to  the  plaintiff?  and  no  proof  of  speciu  damage  is  neees* 
sary  after  such  an  imputation,  however  cautiously  worded. 

Verdict  for  the  plaintiff.— Damages,  1501. 

SearktU  F.  Pollock^  Brougham^  and  Chitty^  for  the  plaintiff. 
Oumej/f  Campbell^  and  Comyn^  for  the  defendants. 

[Attoinies — E.  laaaeSf  and  /bss.] 


BEFORE  ABBOTT,  C.  J.,  BATLEY,  HOLROTD,  AND  LITTLEDALE,  J& 

In  Banc. 

Campbell  now  moved  in  arrest  of  judgment,  on  the  ground,  that  as  Ae 
action  was  for  publishing  alleged  libellous  matter,  which  did  not,  on  the  face 
of  it,  import  the  meaning  applied  to  it  to  make  it  actionable,  the  dedaratioo  wtf 
bad ;  because  it  did  not  contain  any  colloquium,  nor  any  introductory  averment 
that  the  alleged  libel  was  written  of  and  concerning  the  extrinsic  matter,  which 
made  it  of  libellous  import ;  and  that  the  innuendo  could  not  supply  the  omis- 
sion :  and  he  cited  Holt  v.  Scholefield^  6  T.  R.  691,  and  Hawke*  v.  Hanku, 
8  East,  427.t 

The  Court  granted  a  rule  to  show  cause. 

t  The  case  of  Holt  v.  Scholefieldt  woe  an  action  for  slander.  The  declaration  stited, 
that  the  plaintifT  was  of  good  fame,  and  never  suspected  of  perjury ;  and  that  the  defend* 
ant  maliciously  intending  to  injure  him.  and  subject  him  to  the  punishnaent  provided  for 
the  crime  of  periury,  spoke,  &c.  *'  of  and  concerning  the  plaintifT;"  Tim  HoU  (meM« 
ingthe  plaintitf)  has /orf loom  himself,  (meaning  that  the  plaintiff  had  committed  wilful 
and  corrupt  perjury.)  It  was  objected,  in  arrest  of  judgment,  that  the  word  forsworo  did 
not  necessarilv  imply  a  false  swearing  in  a  judicial  proceeding,  and  that  the  meaning  coold 
not  be  varied  by  the  innuendo,  unless  with  reference  to  some  colloquium,  (which  wtt  not 
here,)  from  which  it  might  appear  that  the  words  were  sooken  concerning  some  jadicitl 
proceeding  in  which  the  plaintiff  had  given  testimony.  Lord  Kenyon  said,  that  "either 
the  words  themselves  must  be  such  as  can  only  be  understood  in  a  criminal  sense,  or  it 
must  be  shown  by  ^  colloquium  in  the  introductory  part,  that  they  have  that  meaning:" 
and  the  iudsment  was  arrested.  In  that  case,  the  previous  authorities  on  this  subject  will 
be  found  collected. 

In  the  case  of  Hawke»  v.  Hawket,  which  was  also  a  case  of  verbal  slander,  the  declara- 
tion stated,  that  the  plaintiff  had  duly  put  in  his  answer  on  oath  to  a  bill  in  the  Exckejutr, 
and  that  the  defendant  said  of  and  concerning  the  plaintiff,  that  he  was  forawom,  (meaniog 
that  the  plaintiff  had  perjured  himself  in  his  said  answer  to  the  bill  so  filed  against  bimu 
aforesaid.)  It  was  here  objected,  that  there  was  no  colloquium  or  introductory  avermeot 
that  the  words  were  spoken  of  the  plaintiff  with  reference  to  any  judicial  proceeding. 
This  was  held  to  be  bad,  and  Lord  Ellenborough  said,  *'  that  the  clear  rule  was,  tbst,  not 
only  where  the  words  spoken  do  not  in  themselves  naturally  convev  the  meaniog  impnted 
by  the  innuendo,  but  also,  where  they  are  ambiguous  and  equivocal,  and  require  expltos* 
tion  by  reference  to  some  extrinsic  mstter  to  make  them  actionable,  it  must  not  only  be 
predicated  that  such  matter  existed,  but  also,  that  the  words  were  spoken  of  and  concern* 
ing  that  matter.  As  Lord  C.  J.  De  Grey  says  in  the  case  of  The  Kimgy.  Home,  (2Cowp. 
684,)  speaking  of  Barkam^$  case,  (4  Rep.  20  a,)  where  the  slander  was,  '  he  has  burnt  of 
barn,'  the  plaintiff  cannot  say  by  way  of  innuendo,  *my  barn  full  of  corn,'  because  thti  ii 
not  an  explanation  of  ihe  words,  but  an  addition  to  them.  But,  if  in  the  iotrodactioa  it 
had  been  averred,  that  the  defendant  had  a  bam  full  of  com,  and  thai  inaditcoune^efU 
that  bam  the  defendant  had  spoken  the  words,  an  innuendo  that  he  meant  by  these  woroi 
the  barn  full  of  corn,  would  have  been  good.*' 
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COURT  OF  COMMON  PLEAS. 

SITTINGS  IN  LONDON,  AFTER  HILARY  TERM,  1826. 
BEFORE  LORD  CHIEP  JCJSTICB  BEST. 


WILLIAMS,  Gent,  One,  ice.,  v.  GOODWIN,  the  Elder. 

If  an  attorney,  haying  given  credit  to  a  person  for  the  coats  of  a  suit,  put  forward  such 
person  as  a  witness,  and  have  him  examined  on  the  trial  of  the  cause,  without  a  release, 
(no  objection  being  taken,)  he  cannot  afterwards  msintain  an  action  against  him  for  the 
recoTery  of  such  costs.  If  an  attorney's  clerk  give  s  receipt  for  money  on  account  to 
a  diflerent  person  from  that  to  whom  he  gives  credit,  to  enable  such  person  to  deceive 
others,  sach  act  of  the  clerk  will  not  affect  the  maater's  right  to  recover  the  remainder 
arainst  such  person,  though,  if  the  attorney  had  done  it  himself,  it  would  be  good  ground 
of  nonsuit.  , 

'  Assumpsit  for  an  attorney's  bill. — The  charges  were  for  bringing  an  action 
against  a  person  named  Stansfeld,  of  the  Aldtmey  Dairy  Company^  on  behalf 
of  Goodwin  the  younger,  for  a  malicious  prosecution ;  and  the  question  of  fact 
in  the  cause  was,  Whether  the  employment  of  the  plaintiff  to  conduct  that 
iction  was  by  the  younger  Goodwin,  or  his  father,  the  defendant. 

From  the  evidence  of  the  plaintiff's  managing  clerk,  it  appeared  that  the 
present  defendant,  Goodwin^  senior,  had  given  the  instructions  for  the  former 
suit,  and,  after  plea  pleaded,  was  told  by  3ie  witness  that  20/.  would  be  wanted 
towards  the  expenses  of  the  cause.  He  came  afterwards  with  the  money,  and 
brought  his  son  with  him.  On  the  money  being  paid,  the  attorney's  clerk  was 
about  to  give  a  receipt  in  the  name  of  Goodunn,  senior,  when  he  said,  **  It  will 
make  no  difference  if  you  give  it  in  my  son's  name,  for  if  the  cause  is  lost, 
we  shall  get  the  cow-keepers  to  subscribe,  if  they  think  it  is  my  son's  action, 
bat  they  will  not  subscribe  if  they  tliink  I  have  any  thing  to  do  with  it."  The 
receipt  was  accordingly  given  in  the  son's  name.  The  son  was  at  the  time  in 
insolvent  circumstances.  On  the  cross-examination  of  this  witness,  he  admitted 
that  Goodunn,  senior,  had  been  called  and  examined  in  his  son's  cause  (no 
question  being  asked  as  to  his  interest)  without  having  been  released ;  but  it 
appeared  that  a  release  was  in  Court,  ready  to  be  filled  up  if  any  objection  had 
been  taken. 

*2561  SpankiCf  Serjt,  for  the  defendant  There  has  been  *a  great  deal  of 
^  irregularity  in  the  conduct  of  this  plaintiff.  His  calling  old  Goodwin 
as  a  witness  was  a  fraud  upon  the  Judge  and  Jury.  Will  public  policy  permit 
an  attorney  to  act  in  such  a  manner?  Will  it  allow  him  to  recover  from  a  per- 
•en  whom  he  presents  in  Court  as  an  impartial  and  disinterested  wimess  T  He 
has  put  forwaid  the  person  in  the  character  of  a  party  not  liable  to  him,  and 
be  is  bound  and  concluded  by  that  act. 

BEvr,  C.  J.,  observed.  If  the  attorney  himself  had  given  the  receipt  men- 
tioned, I  should  have  nonsuited  him  upon  it  immediately ;  but  I  doubt  whether 
he  is  answerable  for  the  act  done  by  his  clerk.  My  opinion,  however,  upon 
the  whole  of  the  facts  is,  that  an  attorney,  under  such  circumstances  as  are  dis- 
closed in  this  case,  is  not  in  a  situation  to  maintain  an  action.  I  will  put  it  to 
the  jury  to  say,  whether,  in  point  of  fact,  the  credit  was  given  to  the  elder 
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Ooodwin  ;  but  if  they  find  that  it  was,  I  will  notwithstanding  nonsnit  the  plain- 
tiff, and  give  him  leave  to  move  to  enter  a  verdict. 

The  Jury  found  that  the  credit  was  given  to  the  elder  Croodwin  alone. 

Nonsuit,  with  leave  to  movei 

Vaughan,  Seijt,  and  Andrtws^  for  the  plaintiff. 

Spankie,  Serjt.,  and  TVietiger^  for  the  defendant. 

[Attomies — 71  N»  WUliami^  and  DoUman.'] 


On  the  3d  day  of  tlie  ensuing  Term^  VaughaHf  Seijt,  moved  to  set  uide 
the  nonsuit,  pursuant  to  the  leave  given.  If  the  attorney  has  miscondocted 
himself,  he  is  liable  to  be  punished.  The  putting  an  incompetent  witness  into 
the  box  is  of  every  day's  occurrence,  and  it  is  for  the  opposite  counsel  to  take 
an  objection  to  his  testimony.     The  question  here  is  upon  a  contract, 

'Park,  J.  I  think  it  would  be  holding  out  a  dangerous  precedent  to  rMcA 
grant  a  rule  to  show  cause  in  this  case.  The  sources  of  justice  should  *- 
be  kept  pure.  I  think  my  Lord  Chief  Justice  was  right  in  directing  a  nonrait 
at  the  trial.  I  think  the  impression  upon  which  he  acted,  was  an  honorable, 
honest,  and  legal  impression.  And  what  do  we  do,  by  refusing  a  rale,  but  put 
this  plaintiff  in  the  same  situation  as  he  would  have  been  in  if  he  had  released 
the  defendant — which  he  must  have  done  if  the  objection  had  been  taken  T  For 
these  reasons,  I  am  of  opinion,  that  a  rule  ought  not  to  be  granted. 

The  rest  of  the  Court  agreed. 

Rule  refused. 


SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM,  1826. 


GILES,  Assignee  of  HILLS,  a  Bankrupt,  v.  POWELL. 

After  the  plaintiff  has  closed  his  case,  the  learned  Judge  will  in  general  allow  him  to 
adduce  fresh  evidence  to  obviate  objections  which  are  beside  the  justice  of  the  case,  bat 
not  to  get  rid  of  any  difficulty  on  the  merits. 

In  actions  by  the  assignees  of  bankrupts,  if  the  commission  issued  between  the  2d  ofitfcjr 
and  the  let  of  Septemhett  1625,  the  formal  proofs  in  support  of  the  commission  must  bs 
made  out  by  parol  evidence  of  the  trading,  act  of  bankruptcy,  &>o.,  whether  notice  of 
disputing  them  has  been  given  or  not. 

Smnble  — That  evidence  of  the  mere  facts  of  a  bankrupt  havina  drawn  or  indorsed  a  bill 
for  lOOZ.,  and  of  that  bill  being  over-doe  in  the  hands  of  a  holoer,  is  not  sufficient  proof 
of  a  petitioning  creditor's  debt,  without  proof  of  a  default  in  the  acceptor. 

AssuMPSTT  for  work  and  labor  done  by  tbe  bankrupt  before  his  bankruptcy. 

The  commission  was  put  in.    It  was  dated  on  the  21st  of  il/ay,  1826 ;  theis 
was  no  notiee  of  disputing  the  petitioning  creditor's  debt,  ^c. 

Best,  C.  J.,  (afVer  referring  to  the  stat.  6  Oeo.  4,  e.  16.)— The  statute  6  Gto, 
4,  c.  98,  is  instandy  repealed  on  the  passing  of  this  act,  which  received  tht 
royal  assent  on  the  2d  of  May,  1825,  except  as  to  what  relates  to  *cer-  rM^^ 
tificates.  Now,  the  new  act  is  not  to  take  effect  till  the  1st  of  Septem'  *- 
her,  1825.  This  commission  is  between  those  two  dates ;  and  the  repeal  of 
the  Stat.  5  Geo.  4  being  immediate,  and  the  provisions  of  the  stat.  6  Geo.  4  not 
taking  effect  till  a  later  period,  you  cannot  avail  yourself  of  the  modes  of  proviqg 
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the  pedtioning  ereditor's  debt,  ^.^  which  aro  pointed  oat  by  either  of  those 
statutes. 

The  plaintiff's  counsel  proceeded  to  give  parol  evidence  of  the  trading  and 
act  of  bankruptcy. 

The  petitioning  creditor's  debt  was  on  two  bills  of  exchange,  to  the  amount 
of  124/.,  of  which  the  petitioning  creditor  was  the  holder,  the  bankrupt  being 
the  indorser  of  both,  and  the  drawer  of  one  of  them.  The  handwriting  of  the 
bankrupt  to  both  was  proved.  One  of  the  biDs  was  dated  February  4th,  1825, 
and  was  for  74/.,  payable  three  months  after  date :  the  other  was  dated  Decern^ 
6er24th,  1824,  for  50/.,  at  two  months.  The  work  done,  for  which  the  action 
was  broaght,  was  not  disputed. 

The  plaintiff's  counsel  having  closed  their  case, 

Vaughan^  Serjt.,  objected,  that  as  the  bankrupt  was  the  drawer  of  one  of 
these  bills,  and  the  indorser  of  the  other,  the  proof  of  his  handwriting,  and  the 
fact  of  their  being  over-due,  would  not  show  a  good  petitioning  creditor's  debt 
without  proof  that  the  acceptor  had  made  default. 

Best,  O.  J.  If  the  acceptor  makes  default,  the  drawer  becomes  liable ;  but 
unless  I  am  shown  some  authority  to  warrant  it,  I  shall  not  hold  that  the  drawer 
or  indorser  is  liable  without  a  default  of  the  acceptor  being  proved. 

The  plaintiff's  counsel  wished  to  call  a  witness  to  prove  that  the  bilb  had 
been  dishonored,  and  that  due  notice  of  dishonor  had  been  given  to  the  bankrupt. 
Mgi-i  *Faughan,  Seijt.  I  hope  your  Lordship  will  not  allow  them  to  add 
^  this  fresh  evidence,  after  they  have  closed  their  case. 

Best,  G.J.  I  shall  alwayti  allow  a  party  to  adduce  fresh  evidence  on  pomts 
of  this  kind.  I  had  a  conversation  with  my  Lord  Chief  Justice  Abbott  on  the 
sabject ;  and  his  Lordship  stated,  that  he  would  never  allow  a  witness  to  be 
called  back  to  get  rid  of  any  difficulty  on  the  merits,  or  on  any  thing  which 
went  to  the  justice  of  the  case;  but  that  he  always  allowed  it  to  be  done  to  get 
rid  of  objections  which  were  beside  the  justice  of  the  case,  and  little  more  than 
matter  of  form.     I  shall,  therefore,  allow  the  witness  to  be  examined.! 

The  witness  proved  the  dishonor  of  the  bills,  and  the  notice  to  the  bankrupt. 

Verdict  for  the  plaintiff. 

Toddy ^  Serjt,  and  Storks^  for  the  plaintiff. 

Vaughmif  Serjt.,  for  the  defendant. 

[Attomie8-»i7a//e/  4*  -^v  &n<^  Carlon,] 


ADJOURNED  SITTINGS  IN  LONDON,  AFTER  HILARY  TERM,  182«. 


^     BECKWITH  V.  CORRALL  et  al. 

If  a  party  possess  himself  of  a  stolen  bill  or  note  improperly,  a  demand  and  a  refusal  are 
not  necessary  previous  to  an  action  of  trover  brought  for  its  recovery  by  the  loser. 

If  a  party  be  robbed  of  a  negotiable  security  eight  days  before  it  is  payable^  and  ho  does 
not  give  notice  of  his  loss  till  the  end  of  aeven  days,  and  then  only  to  the  payer,  but 
gives  no  notice  of  any  kind  to  the  public,  be  does  not  use  due  diligence,  ana  cannot 
recover  in  trover  against  a  party  who  discounted  such  security  six  daya  after  the  loss. 


t  See  poitf  pp.  369,  270. 
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And  in  snch  a  case,  the  qneationa  proper  for  the  jary  are,  first,  whether  the  plaintiff  hai 
used  due  diligence ;  and  then,  whether  the  defendant  has  acted  with  doe  caution,— 
unless  there  sbould  be  reason  to  suspect  that  the  defendant  knew,  when  he  discounted 
the  security,  that  it  had  been  obtained  by  means  of  a  felony ;  in  which  case,  the  conduct 
of  the  plaintiff  may  be  left  out  of  the  question. 

Trover  for  a  bill  of  exchange  for  33/.  2j.,  drawn  by  Hammond  4*  Co>t 
bankers  at  Canterbury,  on,  and  ^accepted  by  Remington  ^  Co.,  bank-  tmim 
ers  in  London,  payable  to  the  order  of  H.  Meredith,  and  indorsed  *> 
by  him. 

On  the  23d  of  December,  1825,  the  plaintiff  was  at  an  election  at  St,  Dwi- 
»tttn*a  Church.  He  left  between  seven  and  eight  in  the  evening,  haring  his 
pocket-book  with  the  bill  in  question  in  it,  and  retired  to  the  Sussex  notd, 
where,  on  feeling  for  his  pocket-book  to  answer  a  question  put  to  him,  he  found 
that  his  pocket  had  been  cut,  and  the  book  taken  away.  A  letter  was  the  next 
day  written  to  Mr.  Meredith,  at  Liverpool,  for  the  particulars  of  the  bill,  anJ 
his  answer  was  received  on  the  26th,  On  the  27th,  the  following  adTertifle- 
ment  was  inserted  by  the  plaintiff  in  the  Morning  Advertiser: 

*•  Lost,  on  Tuesday  last,  near  St.  DunstaxCs  Church,  Fleet  street,  a  pocket-book 
rdescribing  it.]  Whoever  will  bring  it  to  [mentioning  some  public-house  in  Hoi" 
Dom,'\  shall  receive  two  guineas  reward.  No  furUier  reward  will  be  offered, 
as  the  contents  are  not  worth  a  shilling  to  any  one  but  the  owner." 

On  Friday  the  30/A,  notice  of  what  had  happened  was  given  to  Remington 
^  Co,,  the  acceptors.  The  bill  became  due  on  Saturday  the  Slst;  and  about 
six  o'clock  on  the  evening  of  that  day,  it  was  ascertainea  that  it  had  been  paid. 
On  Sunday  the  1st  of  January^  1826,  the  plaintiff's  son  went  down  to  the 
banking-house  of  the  defendants  at  Maidstone,  and  saw  their  principal  clerk, 
who  stated  that  he  had  taken  the  note  in  question  on  Thursday  the  29/A  of 
December,  of  two  young  men,  one  of  whom  represented  to  him  that  the  indorse- 
ment by  Meredith  was  in  the  handwriting  of  his  father:  that  he  (the  clerk) 
knew  there  was  no  such  person  as  Meredith  residing  at  Maidstone  :  that  he  sup- 
posed the  young  men  to  be  persons  passing  through,  and  that  he  could  nol 
swear  to  them  if  he  were  to  see  them.  It  appeared  that  the  pocket-book,  with- 
out the  bill,  was  thrown  down  the  area  of  the  plaintiff's  house  on  Monday 
*the  2d  of  January,  accompanied  by  a  letter  written  in  the  name  of  r«>Ao 
^Catchall.'*  l^" 

It  was  admitted  that  the  defendants  had  given  value  for  the  bill. 

Taddy,  Serjt,  for  the  defendants,  upon  this  state  of  facts  contended  that 
there  was  no  conversion  to  maintain  the  action  of  trover.  There  should  bate 
been  a  demand  made  of  the  bill. 

Best,  C.  J.  There  is  no  necessity  for  a  demand,  if  the  party  possessing 
himself  of  the  bill  did  so  improperly. 

Taddy,  Serjt.  The  plaintiff  should  have  sent  immediately  to  Remington% 
instead  of  which  he  suffers  seven  days  to  elapse  without  giving  any  notice. 
We  did  not  keep  the  bill.  If  any  of  the  parties  had  failed,  we  should  have 
been  liable  to  the  plaintiff;  we  acted  in  the  proper  course. 

Best,  C.  J.  If  you  have  not  used  due  caution,  yon  ought  not  to  have 
touched  the  bill ;  the  very  touching  it  is  a  conversion. 

Taddy,  Serjt.,  then  went  to  the  Jury.  He  contended,  that  the  plaintiff  was 
not  cntided  to  recover,  as  he  had  not  .conducted  himself  with  all  proper  dili* 
gence.  The  advertisement  is  no  notice  to  the  public  of  the  loss  of  any  biL 
Notice  also  should  have  been  given  to  the  drawers.  The  defendants,  being 
country  bankers  at  Maidstone,  must  have  been  acquainted  with  the  hand- 
writing of  the  drawers,  who  were  bankers  at  Canterbury,  in  the  same  countf* 
Is  not  a  banker  justified  in  discounting  a  bill  drawn  by  a  neighboring  banker t 
Is  he,  without  any  advertisement,  or  any  circumstance  of  suspicion  appearinf, 
to  ask  questions,  and  suspect  that  the  party  presenting  it  has  obtained  it  through 
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*264l  '  ^®^^^y  ^  '^^  plaintiff  might  have  prevented  *the  mischief  which  hap* 
•J  pened,  if  he  had  given  timely  notice,  either  generally,  or  at  Remington 
4*  Cb.'f.  Remington  4*  Co,  would  have  given  notice  to  the  drawers,  and  the 
drawers  would  have  given  notice  to  the  discounters.  Though  the  case  of 
Lawson  v.  Weaton,  4  Esp.  N.  P.  G.  66,  has  heen  overruled,  yet  the  general 
principles  of  that  case  are  good,  and  apply  themselves  to  this.  The  late  case 
of  Snow  V.  Peacock,  ante,  p.  216,  went  mainly  on  the  magnitude  of  the  note, 
it  being  for  500/. ;  but  in  this  case  the  amount  is  only  33/. 

Best,  C.  J.  The  circumstances  of  this  case  are  very  different  from  those  of 
Snow  V.  Peacock.  The  question  is,  has  the  plaintiff  done  all  that  he  ought  to 
do  in  order  to  apprise  the  public  of  the  loss  of  the  bill  T  If  he  has  not,  I  am  of 
opinion,  that  he  cannot  recover.  The  bill  was  lost  on  the  23d  of  December. 
Cfuf  ht  not  the  plaintiff  to  have  given  notice  immediately  ?  In  the  case  of  Snow 
v.Peaeoekf  hand-bills  were  circulated,  and  advertisements  inserted  in  *^71ie  Hue 
md  Cry.**  But  in  this  case  nothing  of  the  kind  was  done.  No  notice  at  all 
was  given  till  the  day  before  the  biU  became  payable,  and  then  only  to  the 
payers.  There  was  no  notice  at  all  to  the  public.  His  Lordship  left  the  case 
to  the  Jury,  who  found  a 

Verdict  for  the  defendants. 

Wilde,  Serjt.,  and  S.  M.  Phillippi,  for  the  plamtiff. 

Toddy,  Serjt.,  and  Comyn,  for  the  defendants. 

[Attomies — Hefwon  ^  D.,  and  Egan  Sp  Waterman.'] 


On  the  let  day  of  the  following  Term,  Wilde,  Serjt.,  moved  for  a  new  trial, 
on  the  ground,  that  it  should  not  have  been  left  to  the  Jury  to  say,  1st.  Whe- 
*2a51  ^^^  ^®  ^plaintiff  had  acted  with  due  caution,  and  if  he  had,  then, 
-'  whether  the  defendants  had  done  so ;  but  that  it  should  have  been  left 
to  them  to  say,  at  all  eventif  whether  or  no  the  defendants  were  bona  fide 
holders. 

Park,  and  Bubrouoh,  Js.,  thought  that  the  question  had  been  rightly  left  to 
the  Jury. 

Gazslee,  J.  There  may  be  a  case  in  which,  notwithstanding  the  plaintiff 
has  not  done  his  duty,  yet  the  defendants  may  have  so  conducted  themselves 
as  to  make  themselves  liable;  but,  in  this  case,  I  do  not  find  such  circum- 
Btuices. 

Best,  G.  J.  I  quite  agree  with  my  Brother  Gazsleb;  and  if  there  had 
been  the  aliffhtest  reason  to  think  that  the  defendants  in  this  case  had  any 
knowledge  m  the  bills  having  been  stolen,  or  if  I  had  been  asked  by  either 
party  to  put  that  question  to  the  Jury,  I  should  have  ffiven  the  go  by  to  the 
other  question  of — whether  or  no  the  plaintiff  had  used  due  diligence  T  But 
there  is  no  pretence  for  any  such  idea.  And  I  think,  that  in  those  cases  where 
a  negotiable  security  is  lost,  it  is  the  duty  of  the  loser  to  give  notiee  to  the 
public,  or  else  a  person  may  very  innocently  receive  it,  and  give  value  fairly 
for  it. 

Rule  refused. 
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♦COURT  OF  KING^S  BENCH. 

SITTINGS  AT  WESTMINSTER,  AFTER  EASTER  TERM,  1826. 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


FAIRMAN  V.  GRIMBLE. 

The  ■enrant  of  the  defendant,  a  coach  spring  maker,  received  a  spring  of  the  pUintiff'its 
repair,  and  promised  to  bring  it  .back,  by  a  certain  hour.  The  defendant,  after  that, 
refused  to  return  it  without  being  first  paid  for  the  repair  :*~Held,  not  a  sufficient  eoB' 
version  to  support  trover.    The  action,  if  any  will  lie,  should  be  special  tutumpiit. 

Trover  for  a  carriage  spring.     Plea — General  issue. 

The  defendant  was  a  coach  spring  maker,  and  it  was  proved  that  his  8e^ 
yant  took  a  broken  spring  off  a  single  horse  break  of  the  plaintiff,  and  said  he 
would  mend  and  replace  it  by  12  o'clock  on  the  same  day.  He  did  not  brin^ 
it  back ;  and  on  the  defendant  being  applied  to  for  the  spring,  he  said  he  would 
not  put  it  on  till  he  was  paid  for  the  repair.  The  plaintiff  said  he  woold  pay 
him  as  soon  as  he  had  replaced  the  spring ;  but  the  defendant  insisted  on  being 
paid  first. 

Abbott,  C.  J.  This  is  nothing  like  a  conversion  by  the  defendant  to  his 
own  use.  If  an  action  will  lie  at  all,  it  must  be  for  the  breach  of  a  special 
contract. 

Nonsuit. 

Mrahamy  for  the  plaintiff. 

Scarlett^  for  the  defendant 

[Attomies— C7arie,  and  Gruham^ 


•ADJOURNED  SITTINGS  IN  LONDON  AFTER  EASTER  r«« 


TERM,  1826. 


COOPER  t;.  AMOS. 

If  the  declaration  is  on  a  bill  of  exchange,  and  for  goods  sold,  and  a  particular  of  demtiid 
is  obtained  under  a  Judge's  order,  the  plaintiff  may  recover  on  the  bill,  though  it  ii  oet 
mentioned  in  his  particular  of  demand. 

Ajssumpsit.  The  first  eount  of  the  declaration  was  on  a  bill  of  exchange  for 
4u/.,  of  which  the  defendant  was  the  indorser.  The  second  count  was  on  a 
bill  of  exchange  for  20/.,  of  which  the  defendant  was  also  the  indorser.   Theiv 
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was  also  a  count  for  goods  sold,  and  the  other  money  counts.     Plea — General 
issue. 

The  plaintiff  made  out  a  case  on  the  two  bills,  and  also  for  goods  sold. 

R.  8.  Richard*^  for  the  defendant,  stated  that  the  plaintiff  s  attorney  had 
delivered  a  particular  of  his  demand  under  a  Judge's  order,  in  which  the  de- 
mand for  the  goods  and  the  bill  stated  in  the  second  count  were  specified ;  but 
that  in  the  particular,  the  bill  for  40/.  was  not  mentioned ;  he  therefore  con- 
tended, that  as  that  bill  was  not  mentioned  in  the  particular  of  demand,  the 
plaintiff  could  not  recover  on  it. 

Abbott,  C.  J.  That  is  no  objection;  if  the  bill  is  stated  in  the  declaration, 
it  Deed  not  be  mentioned  in  the  particular.  You  must  give  a  particular  of  goods 
sold,  but  you  never  need  give  a  particular  of  bills  of  exchange,  if  they  appear 
in  the  declaration. 

Verdict  for  the  plaintiff.— Damages  142/. 

Campbell^  for  the  plaintiff. 

R.  S,  Biehardif  for  the  defendant. 

[Attomies — O^baldaton  ^  If.,  and  H.  HughesJ] 

For  the  other  authorities  on  the  sabject  of  particalars  of  demand,  see  Arch.  Pract. 
B.281.  * 


•^^3  *OOURT  OF  COMMON  PLEAS. 

srrnNGS  at  Westminster,  in  easter  term,  i826. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


WALLS  V.  ATCHESON. 

if  a  i>erBoii  let  apartments  for  a  year  to  a  tenant,  who  occupies  them  part  of  the  year,  for 
which  he  pays,  and  then  quits ;  and  the^  party  letting  suffer  another  to  occupy  on  an 
agreement  also  for  a  year,  so  that  the  first  tenant  could  not,  if  he  had  wished,  have 
obtained  possession,  such  second  letting  is  a  rescinding  of  the  first  contract,  so  as  to 
prevent  any  rent  being  recovered  under  it. 

Use  and  occupation.  The  defendant  took  lodgings  in  the  plaintiff  *s  house, 
irom  14th  Septetnbtr^  1824,  for  a  twelvemonth  certain,  at  sixty-five  guineas  a 
year ;  he  occupied  during  the  whole  of  the  first  and  part  of  the  second  quarter. 
The  rent  for  the  first  quarter  had  been  paid,  and  it  was  to  recover  rent  for  the 
remainder  of  the  twelvemonth,  that  the  action  was  brought.  It  appeared  that, 
about  three  weeks  after  the  defendant  ceased  to  occupy,  the  plaintiff  let  the 
lodgings  to  a  General  Harley,  who  occupied  for  three  months,  went  on  the  Con- 
tinent for  three  noonths,  and  then  came  again  into  occupation,  and  had  continued 
to  occupy  up  to  the  time  of  the  trial. 

Crosi^  Serjt.,  for  the  defendant,  contended  that  the  plaintiff  had  no  right  to 
recover.     It  is  absurd  to  say,  according  to  t^e  terms  of  the  declaration,  that 
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the  defendant  **  occupied  by  the  permUsion  of  the  plaintiff,^*  when  in  fsct 
another  person  was  occupying  by  her  permission  on  another  contract 

Faughan,  Serjt.  I  submit  that  this  case  comes  clearly  within  the  principle 
laid  down  by  Lord  Kenyon^  in  Redpath  v.  Bobert$t  3  Esp.  225.  If  the  plain- 
tiff has  used  the  premises  improperly,  then  let  the  defendant  bring  an  action 
'against  her.  There  is  nothing  that  manifests  an  intention  on  the  part  r^gg 
of  the  plaintiff  to  release  the  defendant.  *- 

Chitty,  on  the  same  side. — This  case  is  analogous  to  the  second  sale  of 
goods,  which  the  first  purchaser  refuses  to  accept.  There,  the  difference  is 
allowed  to  be  recovered  ;  and  so  it  ought  to  be  here :  it  is  to  prevent  a  total 
loss. 

Best,  C.  J.  The  question  is,  whether  the  act  of  the  plaintiff  is  not  a  re- 
scinding of  the  contract.  I  am  of  opinion  that  it  is.  1  can  see  no  fact  to  leave 
to  the  Jury.  There  is  no  doubt  that  the  letting  was  for  a  twelvemonth,  and 
if  nothing  had  taken  place,  the  defendant  must  have  paid  for  the  whole  time. 
Mr.  Chitty  has  compared  this  case  to  the  case  of  a  sale  of  goods  which  a 
party  has  refused  to  accept ;  but  there,  it  is  usual  to  give  a  notice,  requiring 
that  the  goods  may  be  taken  away  ;  and  then  if  they  are  not  taken  away,  that 
is  a  circumstance  from  which  a  Jury  may  presume  an  assent  to  a  second  sale 
on  the  part  of  the  person  to  whom  the  notice  was  given.  But  in  this  case, 
^ere  is  no  notice  to  the  defendant.  If  the  plaintiff  put  in  Greneral  HarUy,2siA 
could  not  turn  him  out,  the  defendant  could  not  have  the  benefit  of  his  contract, 
and  therefore  is  not  liable  to  pay. 

Vaughan^  Serjt.,  then  proposed  to  read  a  notice  which  he  had  intended  to 
have  given  in  evidence,  but  which,  from  some  circumstance  or  other,  had  been 
overlooked. 

CroBB^  Serjt.,  objected  to  the  plaintiff's -mending  his  case  after  an  aigument 

Best,  C.  J.  I  would  not  allow  the  addition  of  any  parol  evidence  by  a  wit- 
ness. I  have  communicated  with  the  Chief  Justice  of  the  K.  'B.  upon  this 
subject ;  and  we  have  agreed  that  it  is  better  not  to  lay  down  any  particular 
rule,  but  to  leave  it  to  the  discretion  of  the  Judge  who  tries  a  *cause,  r^^ 
under  the  particular  circumstances,  to  admit  or  not  to  admit  what  may  ^ 
be  material.!  In  this  case,  I  think  I  ought  to  admit  this  paper,  because  it 
cannot  have  been  got  up  and  manufactured  for  the  purposes  of  the  cause  since 
the  commencement  of  the  trial. 

The  notice  was  then  read.  It  only  applied  to  the  period  of  time  subsequoit 
to  the  three  months  during  which  General  Harley  had  occupied  under  the 
second  contract. 

Best,  C.  J.,  was  of  opinion,  that  the  reading  of  such  a  notice  did  not  pat 
the  plaintiff  in  a  better  situation  than  he  was  in  before ;  and  adhering  to  his 
previous  opinion,  directed  him  to  be 

Nonsoited. 

Faughan^  Serjt.,  and  Chitty,  for  the  plaintiff. 

Cross f  Serjt.,  for  the  defendant. 

[Attomies— i?.  Hillt  and  Lever.'] 


•In  the  course  of  the  Term,  Vaugharif  Serjt.,  moved  for  a  new  trial.  He 
again  cited  the  case  of  Redpath  v.  Roberts. 

Best,  G.  J.  There  is  a  distinction  between  that  case  and  the  present ;  for 
m  that  case,  there  was  only  an  endeavor  to  let,  which  was  not  snecessful ;  voi 


t  See  ante,  261. 
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till  any  other  penon  got  actually  into  possession,  the  original  tenant  might 
have  resumed  his  occupation,  and  received  the  benefit  of  his  contract. 

Vaugkan^  Serjt,  then  cited  the  case  of  MoUett  v.  Brayne^  2  Camp.  103. 
^»j^      *Park,  J.     I  think  the  Chief  Justice  was  right  in  nonsuiting  the 
-'  plaintiff,  and  that  there  is  no  color  for  this  application.     I  should  like 
to  have  the  case  of  MoUeit  v.  Brayne  reconsidered. 

BuRRouoH,  J.  If  there  was  a  continued  holding  by  the  defendant,  to  let 
any  other  into  possession  was  a  tortious  act,  which,  in  my  opinion,  amounts 
to  an  eviction,  and  must  be  considered  as  determining  the  tenancy. 

Gaselee,  J.  I  think  the  plaintiff  should  have  given  notice  of  her  intention 
to  let  the  premises. 

Rule  refused. 


BEFORE  BEST,  O.  J.,  AND  PARK,  BURROUGH,  AND  GASELEE,  J8. 

At  Bar. 

RICHARD  TOOTH,  Demandant;  JOHN  BAGWELL,  Tenant. 

On  the  trial  of  m  writ  of  right,  though  the  demi-mark  hu  been  tendered,  the  tenant  most 
begin. 

The  demi-mark  may  be  tendered  either  at  the  joining  of  the  mite  or  at  the  swearing  of 
the  grand  aeeize  ;  and  if  it  has  been  done  at  the  joining  of  the  mise,  it  is  too  late,  at  the 
time  of  trial,  for  the  demandant  to  take  the  objection.  An  examined  copy  of  an  answei 
in  Chancery,  by  a  person  not  partv  to  the  action,  is  evidence  ;  and  it  is  not  necessary 
to  produce  the  original,  or  prove  the  handwriting  of  the  party. 

Wrft  of  rightt — The  Usher  of  the  Court  made  proclamation.  Mr.  Secon- 
dary Griffliha  then  called  the  Jury. — Sixteen  appeared,  Ave  of  whom  were 
Knights,  and  the  remainder,  Esquires. — He  then  administered  the  oath  to  each 
juror  separately  as  follows : — 

**  I do  swear  that  1  will  say  the  truth  whether  John  Bagwell  hath 

more  near  right  to  hold  the  tenements,  which  Richard  Tooth  demands  against 

*2721  ^^"^  ^^  ^^^  ^'^^^  ^^  i^h^  or  .^c  ^^i^  Richard  Tooth  to  have  *them  as 
^  he  demandeth,  and  for  nothing  to  let,  but  to  say  the  truth — So  help  me 
God." 

ffllde,  Serjt.,  for  the  tenant,  then  opened  the  pleadings. 

Vaughan,  Serjt.,  who  was  also  for  the  tenant,  then  submitted,  that  as  the 
demi-mark  had  been  tendered,  the  demandant  should  be  required,  in  the  first 
instance,  to  show  the  seisin  of  his  ancestor. 

BuRRouoH,  J.,  mentioned  a  case  oi  Luke  ▼.  Harrie^  2  Bl.  1261,  1293,  in 
which  the  demi-mark  had  been  tendered,  and  yet  the  Court  held  that  the 
tenant  ought  to  begin. 

Vaugfum,  Serjt  The  object  of  tendering  the  demi-mark  is  to  raise  the 
question. 

Gaselee,  J.  There  was  a  case  of  Bolton  v.  Harvey,  tried  in  Doreetshire, 
m  which  the  practice  mentioned  by  my  brother  Burrouoh  was  acted  on.  I 
thought  at  first  that  it  was  contrary  to  common  sense,  but  on  looking  into  the 
facts,  I  found  that  it  was  not  so ;  for  it  became  a  question,  whether  the  seisin 
was  not  a  mere  permission  of  the  other  party  ;  and  if  that  course  had  not  been 

t  See  nnte,  p.  187,  for  the  previous  parts  of  this  ease. 
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adopted,  the  case  must  have  been  gone  into  twice.  It  was  said  in  the  case  i 
allude  to,  that  it  had  been  ruled  in  Lukit  v.  Harris,  that  the  tenant  ought  t» 
begin. 

Bbst,  C.  J.     It  having  been  once  decided,  I  shall  act  upon  tliat  decision. 
One  decision  is  enough  upon  such  a  point  as  this. 

Vaughan^  Seijt.,  mentioned  the  cases  of  Hardman  r.  CUgg,  I  Holt  N.  P. 
C.  657,  and  Throgmorton  y.  Broker^  Booth,  98. 

*Bbst,  G.  J.  Luke  v.  Harris  does  not  appear  to  have  been  referred  r^^ 
to  there.  *• 

The  Court  then  decided  that  the  tenant  should  begin. 

Vaughan^  Serjt.,  then  addressed  the  grand  assize,  and  established  a  case  of 
possession  for  some  years,  on  the  part  of  the  tenant 

Bosanquet,  Serjt.,  for  the  demandant. — There  is  a  question  in  this  case, 
whether  the  demi-mark  has  been  tendered  at  the  proper  time.  The  utmost 
effect  to  be  produced  by  it  is,  to  call  upon  the  demandant  to  show  that  Tootk, 
under  whom  he  claims,  was  seised  in  ttie  course  of  the  reign  of  the  late  Kh^ 
George  III.  It  is  said  by  one  of  the  Judges  that  the  demi-mark  is  of  no  con- 
sequence, as  the  demandant  must  prove  seisin  without  it.  But  this  is  contrary 
to  the  practice.  The  stetute  of  the  32  H  VIII.  c.  62,  «.  6,  says,  that  if  any 
person  sue,  ^c^  for  any  manors,  lands,  4^.,  and  cannot  prove  that  they  or 
their  ancestors  were  in  actual  possession  or  seisin  within  the  time  limited  by 
that  act,  if  the  same  be  traversed  or  denied,  it  shall  be  a  bar.  The  statute  is 
not  pleaded,  there  is  no  traverse  of  the  seisin  here  ;  if  it  had  been,  it  would 
have  been  tried,  as  a  collateral  issue,  by  twelve  jurors  in  the  common  way. 
It  is  said  in  Booth  on  Real  Actions,  pp.  98,  99,  that  the  time  of  tendering  the 
demi-mark  is  at  the  period  of  swearing  the  grand  assize,  which  in  this  case 
has  not  been  done.  There  never  was  an  instance  in  which  the  demandant 
was  called  on  to  prove  seisin,  when  the  demi-mark  had  not  been  tendered  at 
the  time  of  the  trial.  Andrews  v.  Cramtoell,  Moore,  762,  referred  to  by  Se^ 
jeant  Hill^  in  his  notes  on  Booth. 

Best,  C.  J.  Does  not  that  mean  that  the  demi-mark  may  be  tendered  at 
the  joining  of  the  mise,  but  that,  if  *it  is  omitted  then,  it  will  be  in  time  r^m^ 
if  it  be  done  at  the  swearing  of  the  grand  assize  ?  ^ 

Oasbleb,  J.,  was  of  opinion  that  the  demandant  should  have  urged  the 
objection  at  the  time,  instead  of  joining  in  the  mise.  His  Lordship  stated, 
that,  in  the  Dorchester  case,  the  demi-mark  was  tendered  at  the  joining  ot  the 
mise,  and  not  at  the  time  of  the  trial« 

BusRouoH,  J.,  concurred  in  the  opinion  that  it  was  too  late  to  make  the 
objection. 

The  Court  then  disallowed  it,  and  the  demandant  went  intp  his  case. 

In  the  course  of  the  proof  it  became  necessary  to  read  certain  extracts  from 
an  answer  in  a  suit  in  Chancery,  of  Sir  John  St.  Aubyn,  Bart.,  and  an 
examined  copy  was  proposed  to  be  put  in  evidence. 

fFitde,  Serjt.,  objected  that  as  Sir  John  St,  Aubyn  was  not  a  party  to  the 
action,  the  original  answer  must  be  produced,  and  his  handwriting  proved. 

TVufdfy,  Serjt.,  mentioned  a  case  of  The  Countess  of  Dartmouth  v.Roberlh 
16  East,  836. 

Best,  C.  J.  Where  a  man  is  a  party  to  the  suit,  there  the  identity  is 
known ;  but  in  this  case  the  handwriting  of  the  party  should  be  seen ;  it  may 
be  material  as  to  the  question  of  identity. 

Toddy,  Serjt.,  then  cited  the  case  of  Henndl  v.  Lyon,  1  B.  &  A.  182. 

Gaselbe,  J.,  mentioned  a  case  tried  on  the  Western  Circuit,  in  which  a  pe^ 
son  from  the  Court  of  Chancery  proved  that  that  Court  would  not  suffer  the 
original  answer  to  be  takei>  to  Nisi  Prius,  unless  in  a  case  of  perjury. 

*The  Court  aAer  some  further  discussion  yielded  to  the  authority  of  r«^0 
Hermell  v.  Lyon,  and  received  the  copy  in  evidence,  without  proof  of  *• 
the  handwriting  of  the  party  to  the  original  answer. 
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The  demandant  then  went  on  with  his  case,  but  being  unable  to  deduce  his 
title  in  a  regular  order,  the  tenant  succeeded. 
Bo»anquet,  and  Taddy^  Serjts.,  for  the  demandant 
Vaughan^  and  TPilde,  Serjts.,  for  the  tenant 

[Attomies — Hallett  ^  JST.,  and  Lane."] 


SITTINGS  AT  WESTMINSTER,  AFTER  EASTER  TERM,  1820. 


MERLE  et  al.,  Assignees  of  BROOKS,  v.  MOORE. 

In  ao  action  by  the  assignees  of  a  bankrupt,  commnnications  made  by  the  bankrupt  to  his 
attorney  may  be  given  in  evidence,  to  prove  the  act  of  bankruptcy,  if  the  bankrupt  con- 
sents ;  and  it  does  not  lie  in  the  moata  of  the  defendant  to  take  the  objection  to  their 
disclosure. 

AssTTHFsrr  for  goods  sold.  A  deed,  dated  the  30th  February^  1822,  between 
Brooks  and  the  defendant,  assigning  all  Brooks*  property  to  the  defendant,  in 
fraud  of  his  creditors,  was  put  in  as  evidence  of  an  act  of  bankruptcy  by 
Brooks,  And  hb  former  attorney  was  called,  and  asked  as  to  the  circumstances 
in  which  his  client  was  at  the  time  the  deed  was  executed.  His  knowledge 
of  those  circumstances  appeared  to  have  been  derived  from  communications 
made  to  him  by  Brooks j  in  his  character  of  an  attorney. 

Vaughan^  and  Lowes,  Serjts.,  submitted  that  these  were  confidential  com- 
mimications,  and  could  not  be  inquired  into. 

WUde,  SeQt     The  objection  does  not  lie  in  the  mouth  of  the  defendant. 
Miwo-i       ^Vijughatit  Serjt.     The  law  raises  the  confidence,  and  the  attorney 
J  is  estopped  from  making  the  disclosure. 

BsffF,  C.  J.  It  is  not  in  your  mouth  to  make  the  objection.  It  is  for  the 
bankrupt  to  object,  and  if  he  does  not,  I  shall  receive  the  evidence. 

Vaughanj  Serjt.  This  is  incidentally  making  the  bankrupt  a  witness  to 
support  his  commission;  it  is  Brooks  speaking  through  the  mouth  of  his 
attorney. 

Bbst,  G.  J.  It  only  removes  an  objection,  it  does  not  give  effect  to  what  is 
not  evidence. 

Verdict  for  the  plaintiffs. 

ffUde,  Serjt,  and  F.  FoUock,  for  the  plaintiffs. 

Vaughan,  and  LaweSf  Serjts.,  for  the  defendant. 

[Attomies — Mayhew^  and  Crofts.l 
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SITTINGS  IN  LONDON,  AFTER  EASTER  TERM,  1826. 


SMITH  V.  COOK  et  al. 

If  the  miller  to  a  vendor  of  corn  receive  an  order  from  such  vendor  to  deliver  a  qaintity 
of  flour  to  the  vendee,  and  actually  deliver  a  part  under  several  aub-ordera  from  tht 
a^ent  of  the  vendee,  and  afterwards  refuse  to  deliver  the  remainder,  on  the  grouod  of 
his  having  no  more  of  the  vendor's  flour  in  his  possession,  the  vendee  may  maintain 
trover  against  him,  and  will  not  be  put  to  bring  a.  special  action  of  aa»ump$U  on  an 
implied  promise  to  deliver  the  whole. 

Trover  for  thirty-nine  sacks  of  flour.  On  the  25th  November^  1825,  the 
plaintiff  bought  two  hundred  sacks  of  flour,  of  Messrs.  Harvey  ^  HUU  who 

Sive  a  delivery  order,  addressed  to  the  defendants,  who  were  millers,  and  had 
rge  premises  attached  to  their  mill,  in  which  flour  was  deposited,  requiring 
them  to  deliver  two  hundred  sacks  to  the  plaintifl*.  This  order  was  served 
upon  the  defendant's  foreman,  who,  when  he  receiyed  it,  said,  **  very  well." 

*It  appeared,  that  one  hundred  and  sixty -one  sacks  had  been  deli-  r^a^m 
▼ered  on  orders,  signed  by  a  Mr.  BulU  who  was  the  agent  of  the  plain-  ■- 
tiff;  but  when  the  order  for  delivery  of  the  remainder  was  presented,  it  was  not 
attended  to,  in  consequence,  as  was  said  by  the  defendants,  of  their  not  having 
any  more  flour  of  Harvey  ^  HilPs  in  their  possession. 

Mams^  Serjt.,  for  the  defendants,  submitted  that  the  plaintiff  should  be  non- 
suited. He  has  mistaken  his  form  of  action.  Suppose  the  order  received  hy 
the  defendants  is  binding  on  them,  and  raises  a  promise  to  deliver  the  whole 
two  hundred,  whether  they  were  in  their  possession  or  not,  yet  the  form  of 
action  must  be  ass^impnt  for  non-performance  of  the  promise,  and  not  trover^ 
which  cannot  be  maintained  without  possession  of  the  article.  There  is  no 
evidence  of  the  defendants  having  more  flour  than  they  delivered. 

Best,  C.  J.  I  think  there  is  evidence  to  go  to  the  Jury,  for  them  to  say 
whether  there  were  not  at  one  time  two  hundred  sacks  of  flour  belonging  to  the 
plaintifl'  in  the  hands  of  the  defendants,  which  they  thought  proper  to  under- 
take to  deliver;  and  I  am  of  opinion,  that  the  plaintiff,  under  these  circum- 
stances, is  not  obliged  to  bring  a  special  action  of  asswnvsit, 

Mams,  Serjt.,  then  addressed  the  Jury.  The  defenaants  are  not  wharfin- 
gers, nor  warehousemen,  but  millers  only,  who  receive  corn  to  be  ground. 
The  order  was  accepted  by  the  defendants,  on  the  idea  that  there  would  be 
enough  in  their  possession  to  execute  it.  They  have  done  their  duty  as  mQ- 
lers,  and  ought  not  to  be  concluded  by  the  mere  circumstance  of  receiving  the 
order  given  for  the  delivery  of  the  whole  number. 

Best,  G.  J.  In  my  opinion  there  is  no  defence  to  this  action.  Yon  mast 
certainly  be  satisfied  that  two  hundred  sacks  of  flour  were  in  the  custody  of 
the  defendants,  as  ^millers  to  Harvey  4*  Hiil,  And  I  think  there  is  r^g 
abundant  evidence  of  that  The  moment  they  deliver  any  part*  under  •• 
the  sub-orders,  do  they  not  admit  that  they  had  the  whole  quantity  ?  It  is  true, 
that  there  is  no  proof  of  any  one's  having  seen  the  com  upon  the  premises,  but 
that  is  not  conclusive.  Trade  could  not  go  on,  if  the  facts  which  have  been 
proved  were  not  to  be  considered  as  evidence  of  possession. 

Verdict  for  the  plaintiff. 

Wilde,  Serjt.,' and  Evans,  for  the  plaintiff. 

Adorns,  Serjt.,  and  Alderson,  for  me  defendants. 

[Attomies,         ,  and .] 
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ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  EASTER 

TERM,  1826. 


MACDOUGALL  t;.  YOUNG. 

Evidence  is  admiMible  in  an  action  for  tithes  on  atat.  37  H.  8,  of  the  fact  of  some  of  tlM 
parisbea  in  London  pacing  at  the  rate  mentioned  in  the  decree,  made  by  virtue  of  that 
statute,  in  order  to  raise  a  presumption  thai  such  decree  had  been  enrolled,  no  entrjr  of 
such  enrolment  being  to  be  found ;  a  copy  of  the  decree  annexed  to  the  statute,  in  a 
printed  copy  obtained  from  the  King's  printer,  being  produced. 

Debt  for  tithes.  The  first  count  in  the  declaration  stated,  that  in  and  by  a 
certain  Act  of  Parliament,  made  in  the  37th  year  of  the  reign  of  King  Henry 
Vlll.f  intituled  ^  An  Act  for  Tithes  in  London**  it  was  among  other  things 
enacted,  that  such  end,  order  and  direction  as  should  be  made,  decreed,  and 
concluded  by  -the  Right  Reverend  Father  in  God,  TTiomas^  then  Archbishop 
of  Canterbury^  the  iSght  Honorable  Lord  Wryothesly^  then  Lord  Chancellor 
of  England,,  and  (several  other  persons,  naming  them,)  or  any  six  of  them, 
t»efore  the  1st  day  of  March  then  next  ensuing,  of,  for,  and  concerning  the  pay- 
ments of  the  tithes,  oblations,  and  other  duties  within  the  city  of  London^  and 
the  liberties  of  the  same,  and  enrolled  in  the  King's  High  Court  of  Chancery 
of  record,  should  stand  and  remain,  and  be  as  an  Act  of  Parliament,  and  should 
bind  as  well  all  citizens  and  inhabitants  of  the  said  city  and  liberties,  as  the 
Mwn-i  parsons,  ^c,  of  the  said  city,  and  their  successors  for  *ever,  according 
-I  to  the  effect,  purport,  and  intent  of  the  said  order  and  decree  so  to  be 
made  and  enrolled.  The  declaration  then  averred,  that  af^rwards,  and  before 
the  said  1st  day  of  March,  to  wit,  on  the  24th  day  of  February,  1545,  it  was 
fully  ordained  and  decreed,  by  the  said  Right  Reverend  Father,  ^c,  that  the 
citizens  and  inhabitants  of  the  said  city  of  Loruion,  and  the  liberties  of  the  same 
for  the  time  being,  should  yearly,  without  fraud  or  covin,  for  ever  pay  their 
tithes  to  the  parson,  &c.,  afler  the  rate  therein  following,  that  is  to  say,  of  every 
10».  rent  by  the  year,  of  all  and  every  house,  &c.,  16id.,  and  of  every  20«. 
rent  by  the  year,  2«.  9(f.y  and  so  above  the  rent  of  20«.  by  the  year,  ascending 
from  10«.  to  10«.,  according  to  the  rate  aforesaid.  The  declaration  then  alleged, 
that  the  said  order  and  direction,  or  decree,  was  aflerwards,  and  before  the 
commencement  of  the  suit,  duly  enrolled  in  the  King's  High  Court  of  Chan- 
cery of  Record,  but  that  the  same  had  since  been  lost  by  time  and  accident. 
There  was  also  an  averment  of  the  plaintiff's  title  to  sue  as  a  person  seised  in 
fee  of  the  impropriate  rectory  of  the  parish  of  St.  Helen,  Biahopsgale,  within 
the  city  of  London,  and  also  of  the  defendant's  liability  to  pay,  as  the  inhabit- 
ant of  a  house  in  that  parish.  The  second  and  third  counts  were  for  tithes 
baigained  and  sold;  the  fourth  count  was  on  a  composition  to  pay  12/.  12«« 
a  year:  and  there  were  also  the  common  money  counts. 

The  pleas  were,  1st,  the  general  issue,  nil  debet;  2d,  a  plea  alleging,  that 
under  the  statute  no  action  could  be  maintained  at  law ;  3d,  a  plea  to  nearly  the 
same  effect ;  4th,  a  plea  that  the  decree  had  not  been  enrolled  in  manner  and 
form  as  averred  in  the  declaration.  To  the  2d  and  3d  pleas  the  plaintiff 
demurred,t  and  joined  issue  upon  the  1st  and  4th. 

t  In  the  case  of  Skidmore  ▼.  BM,  3  Esg.  &,  Y.  Tithe  Ca.  1202,  a  prohibition  was  granted 
to  the  Chancellor  of  the  Diocese  of  London,  on  the  ground  that  he  had  no  jurisdiction  of 
tithes  vnder  this  statute ;  but  in  the  case  of  Walt$  v.  Warren,  3  Gwill.  1054,  and  3  Eag. 
&  T.  Tithe  Ca.  1202,  a  plea  to  the  jnrisdietioo  of  the  Court  of  Exchequer,  on  a  bill  filed 
there  for  tithes  under  this  statute,  was  overruled ;  and  in  the  case  of  Tho  Canom  qf  Su 
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*A  pnnted  copy  of  the  act  declared  upon,  obtained  from  &e  King's  prinV 
eiB,  was  produced  in  evidence.  It  had  annexed  to  it  a  printed  copy  of 
what  purported  to  be  the  decree  in  question.  And  a  witness  proved  that  he 
had  searched  at  the  RolU  Chapd  and  could  not  find  the  original  decree  there. 
Witnesses  were  then  called  to  prove,  that  in  some  parishes  in  London  some 
persons  paid  the  2«.  9(/.  according  to  the  supposed  decree. 

fVilde,  Seijt.,  objected.  Proof  of  what  is  done  in  one  parish  is  not  evidence 
to  affect  persons  in  another. 

Onslow,  Serjt.,  relied  on  an  wfiionymotif  case  in  2  Yentris,  257  ;t  Thun- 
ton  V.  Slatfordj  I  Salk.  184^  and  the  case  of  Knight  \.  Bolder. % 


*Be8t,  C.  J.     I  think  the  evidence  is  admissible.    It  is  quite  clear 


[•»! 


that  the  decree  has  been  treated  as  enrolled,  in  the  city.  I  do  not  re- 
ceive the  evidence  of  what  is  done  in  one  parish  as  proving  the  custom  in 
another.  But  it  is  proved,  that  in  the  printed  statute  book  there  is  a  copy  of 
this  decree,  and  I  receive  the  evidence  of  payment  as  collateral  proof  of  that 
which  has  been  enrolled.  Is  the  right  of  a  party  to  be  lost  through  the  negii* 
gence  of  public  officers  ?  We  must  look  to  the  evidence.  It  appears  that  di^ 
ferent  parishes  have  paid  tithes  in  conformity  with  the  decree ;  and  in  a  case  in 
which  it  became  necessary  to  show  a  recovery  in  ancient  demesne,  the  original 
being  lost,  other  proof  of  its  having  been  sufTered  was  received  in  evidence. 

The  witnesses  were  then  examined,  but  their  evidence  was  not  satisfactory 
in  proving  any  uniform  practice.  On  the  contrary,  it  tended  to  show,  that 
although  the  claim  of  2«.  9</.  was  paid  by  some,  yet  its  legality  was  disputed 
by  others.  Evidence  was  also  given  to  show,  that  the  defendant  was  under 
an  agreement  to  pay  12/.  12«.  a  year  as  a  composition.  The  title  of  the  plaiih 
tiff  as  impropriator  was  also  proved. 

Wilde,  Serjt.,  for  the  defendant.  The  plaintiff  alleges  a  right  to  2s.  9i,  in 
the  pound,  under  a  decree  made  in  pursuance  of  the  stat.  o£Hen.  VIII.  I  sub- 
mit, that  no  such  decree  was  made  and  enrolled  in  pursuance  of  that  statute. 
*There  is  no  evidence  of  it  The  document  produced,  I  admit,  is  printed  pMoo 
by  the  King's  printer,  and  attached  to  the  Act  of  Parliament,  as  if  it  ^ 
were  the  decree.  But  that  originated  in  the  mistake  of  a  learned  person,  {Rah 
tidt)  who,  in  making  an  edition  of  the  statutes*  supposed  that  this  document 

Faul  V.  Crickettt  2  Ves.  Jun.  5d3,  the  Lord  Chanoellor  held,  that  the  Court  of  Chaneery 
had  original  juriBdiction  on  bill  filed,  without  first  applfing  to  the  Lord  Mayor,  aayiogthat 
an  Act  of  Parliament,  creating  ■  special  juriadiction,  never  oasts  the  jurisdiction  of  Wett- 
mintter  Hall  without  apecial  worde.  ^ 

t  Ejectment  on  a  trial  at  bar  for  Isoda  in  ancient  demesne,  in  which  there  was  ahowa  a 
recovery  in  the  court  of  ancient  demesne,  to  cut  off  an  entail  which  had  been  suffered  loDt 
before,  and  the  posseaeion  had  gone  accordingly.  The  recovery  itaelf  was  not  prodoceo, 
because  it  had  been  loet,  nor  was  any  cop^  of  it  siven  in  evidence.  The  Court  admitted 
other  proof,  aaying,  '*  If  a  record  be  lost,  it  may  be  proved  to  a  Jury  by  testimony,  ai  (ht 
decree  in  Hen.  Vfll.'a  time  for  tithea  in  London  is  lost,  yet  it  hath  been  often  allowed 
that  there  waa  one.*' 

t  Mich.  12  Wm.  in.  B.  R.— AttMsipvd  in  G.  6.  for  5Z.  received  to  plaintiff'a  nae,  beiitf 
fees  of  the  ofiice  of  clerk  of  the  peace  of  Ox/ordahire.  On  non  asBuwtpttit,  it  was  inststea 
that  the  plaintiff  bad  forfeited  his  office  by  not  takingthe  oaths  required  by  law.  Toprova 
this  fact,  the  record  of  the  sessions  was  produced.  l*o  this  evidence  a  bill  of  ezceptioai 
was  tendered,  which  was  removed  into  K.  B.  with  the  record,  by  writ  of  error ;  and  HoUt 
C.  J.,  held,  that  the  record  was  evidence,  saying,  mier  alts,  "  that,  indeed,  if  there  be  a 
mia-entry,  it  might  be  supplied  and  corrected  by  other  evidence,  for  a  party  should  not  be 
concluded  by  the  mistake  or  negligence  of  the  officer.*' 

$  Hardr.  323.— "/«  ejeetiont  Jirma,  for  the  rectory  of  BurgkJuHd.  Upon  a  demise  for 
veara  and  a  trial  at  bar,  the  ease,  upon  evidence,  appeared  to  be,  that  the  Earl  of  "t 
being  a  popish  recusant  convict,  had  presented  the  lessor;  who  thereupon  was  institated 
and  inducted  into  the  said  rectory.  But  the  record  of  the  conviction  was  burnt,  as  wai 
supposed,  amonest  other  records  of  the  same  nature  in  the  Inner  Tetimle;  wherefore  the 
defendant  offered  to  prove  it  by  other  evidence.  And  it  was  held,  by  Ha/e,  C.  B.,  and  the 
whole  Court,  that  in  such  a  eaae  as  this  a  record  may  be  proved  by  evidence,  becaoas  the 
conviction  here  is  not  the  direot  matter  in  issue,  but  is  only  inducement  to  it ;  as,  if  aa 
appropriation  were  in  issue,  Uie  Kind's  license,  if  it  eould  not  be  found  upon  reeord,  mig^t 
De  proved  in  evidence  withintt  showing  a  record  of  it,  although  it  be  the  foundatiea  of  ua 
•ppropriation." 
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was  the  decree  made  under  the  statute,  and,  therefore,  appended  it  to  the  sta- 
tute. If  a  copy  of  it,  contemporaneous  with  the  act,  had  been  produced,  that 
might  have  been  strong  evidence  of  its  existence.  And  even  if  there  was  a 
decree,  to  have  binding  force,  it  must  have  been  enrc^led.  Now,  has  this 
supposed  decree  been  enrolled  ?  If  it  has,  why  has  the  claim  lain  dormant  for 
yean,  and  even  centuries  ?  Why  was  it  not  enforced  about  the  time  when 
the  decree  was  made?  There  is  not  the  slightest  evidence  of  the  enrolment 
Nothing  of  the  sort  is  to  be  found  in  the  enrolment  office ;  and  as  to  the  evi- 
dence of  persons  having  paid  at  the  rate  claimed,  that  is  easily  accounted  for, 
as  some  would  rather  submit  to  a  demand  of  that  sort  than  involve  themselves 
in  a  lawsuit    Others,  it  appears,  are  actually  contestii^the  point. 

Best,  G.  J.,  left  these  two  points  to  the  Jury.  1st,  Whether  they  were  satis* 
fied  that  a  decree  had  been  made  in  pursuance  of  the  statute  of  Hen.  VIII.  ?  and 
if  80,  whether  that  decree  had  been  enrolled  ?  And,  2d,  Whether  the  defendant 
had  entered  into  an  agreement  of  composition  T 

The  Jury  found  that  they  were  not  satisfied  that  the  decree  was  duly  made 
and  enrolled,  but  that  the  dlefendant  was  under  terms  of  composition. 

Verdict  for  the  plaintiff  on  the  fourth  count,  and  for 
the  defendant  on  all  the  others* 

Onslow^  Seijt,  and  Hendertor^  for  the  plaintiff. 

WUdt^  Seijt,  andPal/eson,  for  the  defendant 

[Attomies — MaedougaU  4*  CO't  and  T,  M.  Viekery.] 


•2831  *^^  ^®  second  day  of  the  following  THnity  Term,  Onslow,  Serjt, 
■^  moved  for  a  new  trial.  He  cited  Ivatt  v.  Warren,  in  the  time  of  James 
I.i  reported  in  Gwillim,  1054 ;  Western  on  the  Tithes  of  London;  and  the 
case  of  fFard  v.  HUdet^  Gwillim,  538 ;  and  Wood's  Exchequer  Cases,  p.  305; 
and  relied  on  the  circumstance  of  no  point  having  been  made  in  any  of  those 
cases  about  the  enrolment  of  the  decree. 

The  Court  granted  a  rule  to  show  cause.t 

t  This  rule  has  not  vet  been  argned. 

On  the  subject  of  titnea  in  London,  see  the  stat.  37  Hen,  VIII.  c,  12,  and  the  copf  of  the 
decree  which  imniediatelf  foilowa  it ;  and  alao  2  Inat.  659 ;  and  the  foUowins;  cases:  Green 
1,  Piper,  Cro.  Eiiz.  276  :  and  1  Eag.  &  Y.  Tithe  Ca.  105.  Laneham  v.  Baker,  Hard.  116, 
130;  and  1  Eag.  &  Y.  Tithe  Ca.  428.  Anon.,  1  Gwill.  Tithe  Ca.  285.  Dunn  v.  Burrell 
^  Gafe,  1  Sag.  &  Y.  270 ;  and  1  Gwill.  299.  Sheffield  ▼.  Pierce,  2  Gwill.  503 ;  and  1 
Gb£.  &  Y.  Tithe  Ca.  421.  Ward  v.  Hilder,  2  Gwill.  538 ;  and  1  Eag.  &  Y.  576.  Saycr 
T.  Mwnford,  2  Gwill.  546 ;  and  I  Eag.  &.  Y.  587.  Kynaeton  v.  Miller,  3  Gwill.  903 ;  and 
2  Eag.  &  Y.  196.  Brameton  v.  Heron,  4  Gwili.  1314 ;  and  3  Eag.  &  Y.  1359.  Bennett 
▼.  Treppae,  2  Gwill.  633 ;  and  1  Eag.  &  Y.  782.  The  Warden  and  Minor  Canone  of  St. 
PauVs  V.  Crickett,  2  Yes.  Juar.  563 ;  and  2  Eag.  &  T.  417.  Same  v.  Morrie,  9  Ves.  155  ; 
and  2  Bag.  &  Y.  516.    Antrobue  v.  The  East  India  Company,  13  Ves.  9;  and  2  Eag.  ia 


&  Y.  866 ;  and  Owen  v.  Nodin,  1  M'Cleland,  239 :  and  3  Eag.  &  Y.  1149. 

In  Raithby's  edition  of  the  Statutes  at  Large,  there  is  the  following  note  immediately 
after  the  stat.  37  Hen.  VIII.  e.  12,  and  the  decree : — "N.  B.  This  decree  is  not  entered 
OD  the  statute-roll  of  this  year  in  Chancery  ;  nor  has  it  been  found  enrolled  on  any  other 
roH  in  Chancery ;  nor  is  it  annexed  to  the  bill  in  the  Parliament  Office.  It  was  not 
inserted  in  the  earliest  printed  editions  of  the  statutes.  It  is  printed  in  RastaPs  Abridg- 
ment of  the  Statutes,  (edit.  1579,  Title,  Tithes,)  and  in  Pulton's  Stat,  at  Large,  printed  in 
1618."  However,  on  a  reference  to  the  authorities  above  cited,  it  will  be  found  that 
several  decrees  in  the  Courts  of  Chancery  and  Exchequer  have  been  made  for  payment 
■ecording  to  it. 
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♦SELLECK  V.  SMITH  et  al. 

In  an  action  of  trover  brought  againat  the  Treaanrer  of  the  Wegt  India  Dock  Compamfft  fat 
refaaing  to  deliver  articlea  deposited  in  the  Wett  India  Doeka,  he  ia  eniiiled  to  the  pn> 
tection  of  the  Dock  Act,  which  requires  that  actions  for  anjr  thing  done  in  pursnance  or 
under  color  of  that  act  ahould  be  brought  within  three  montha.  And  the  circumstanoe 
of  hia  having  taken  a  bond  of  indemnity,  ia  not  a  waiver  of  auch  protection. 

Troybr  for  a  quantity  of  sugar,  which  a  person  named  PtttU^  to  whom  i* 
had  been  consigned  by  die  plaintiff,  had  pledged  with  two  of  the  defendants, 
named  Keeling  and  Drake.  The  other  defendant,  Smith,  was  the  treasurer 
of  the  fVest  mdia  Dock  Company, t  in  whose  possession  die  sugar  was,  and 
who  had  refused  to  deliver  it  to  the  plaintiff's  order,  and  for  which  refusal  he 
was.  indemnified  by  Messrs.  Keeling  and  Drake. 

Bosanquet,  Serjt.,  who  appeared  for  Mr.  Smith,  submitted  that  he  was  enti- 
tled to  a  verdict,  on  the  ground  that  the  action  had  not  been  brought  within 
three  months,  as  required  by  the  fFeit  India  Dock  Act,  39  &l  40  Creo.  3,  c. 
69,  8.  185.     He  cited  Wallace  v.  Smith,  5  East,  115. 

Vaughan,  Seijt.  This  is  a  case  in  which  the  statute  does  not  apply;  the 
act  done  must  be  one  done  in  the  execution  of  the  statute  itself.:^ 

Best,  C.  J.  At  present,  I  think  the  Dock  Company  are  within  the  protec- 
tion of  the  statute,  but  I  will  give  you  leave  to  move  to  enter  a  verdict  for  the 
plaintiff. 

Vaughan,  Serjt.  Does  not  your  Lordship  think,  that  the  indemnity  gim 
so  identifies  Mr.  Smith  with  the  act  of  the  other  defendants,  as  to  be  a  wairer 
of  his  protection  under  the  statute? 

Best,  C.J.    I  think  not.    I  think  that  Mr.  Smith  did  *right  in  taking  r^^ 
an  indemnity.     The  Dock  Companu  are  so  much  dependent  upon  ser-  ^ 
vants,  that  if  parties  were  not  to  bring  actions  within  a  reasonable  time,  they 
would  not  be  able  to  defend  themselves. 

A  verdict  was  taken  for  Mr.  Smith,  with  leave  to  Vaughan,  SerjU,  to  move 
to  enter  a  verdict  for  the  plaintiff  against  him ;  and  the  Terdict  was  for  the 
plaintiff  against  the  other  two  defendants;  which  verdict  for  the  plaintiff  vas* 
afler  argument  on  a  rule  nisi  for  a  nonsuit,  confirmed  by  the  Court. 

Vaughan,  and  Taddy,  Serjts.,  and  F.  PoUock,  for  the  plaintiff. 

Bosanqutt,  Serjt.,  for  the  defendant  Smith. 

fVUde,  Serjt.,  and  Jeremy,  for  the  defendants  Keeling  and  Drake. 


[Attomies^Af^otn  fy  Co.,  and  Frethfidd  9r  Cb.] 


In  the  course  of  the  ensuing  Term,  Vaughan,  Serjt,  moyed,  pursuant  to  the 
leave  given  at  the  trial,  to  enter  a  verdict  for  the  plaintiff  against  the  defendant 
Smith;  but  the  Court  were  of  opinion  that  he  was  entitled  to  the  protection  of 
the  act,  and,  therefore,  refused  a  rule. 

t  The  Dock  Act  requires  that  the  Companj  shall  sue  and  be  sued  in  the  name  of  their 
Treaaurer. 

X  The  words  of  the  statute  are,  **  for  any  thing  done  in  pnrsaance  or  under  eolor » 
ilia  act.*' 
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•ADJOURNED  SITTINGS  IN  LONDON,  AFTER  EASTER 

TERM,  1836. 


CLARK  V.  KING. 

In  atiumpsit  on  an  agreement  to  transfer  ■  pablic-houee,  and  astiffn  the  licenses,  the  par- 
ties binding  themseWes  in  a  penalty  for  the  performance  of  tne  terms,  if  the  vendor 
coald  not  assign  the  licenses,  and  the  vendee  had  not  the  mone^  ready  at  an  appointment 
to  settle  the  business,  the  penalty  cannot  be  recovered ;  but  if  the  vendee  nas  paid  a 
deposit,  it  may  be  recovered  back. 

A  check  upon  a  brewer's  house  is  not  sufficient  in  such  a  caasj  if  tendered  in  payment, 
though  it  be  proved  to  be  the  constant  practice  to  use  checks  instead  of  money,  in  order 
to  prevent  robberv,  on  account  of  the  lateness  of  the  hour  at  which  settlements  take 
place  in  the  transfer  of  public-houses. 

Assumpsit  ;  with  a  special  count  on  an  agreement,  and  the  money  counts. 

The  agreement  was  for  the  transfer  by  the  defendant  to  the  plaintiff  of  a 
public-house,  together  with  the  lease,  and  also  for  assignment  of  the  licenses. 
A  deposit  of  40/.  had  been  paid  by  the  plaintiff,  and  both  parties  bound  them- 
selves in  the  sum  of  100/.  each  for  the  performance  of  the  agreement.  An 
appointment  was  made  to  settle  the  business,  which  was  attended  by  a  clerk  of 
Messrs.  Combe  4*  Co.,  the  brewers,  who  had  agreed  to  advance  a  part  of  the 
purchase-money  to  the  plaintiff;  but  he  had  not  with  him  the  sum  required  in 
cash,  but  only  a  check  on  the  house.  It  was  stated,  that  this  was  the  practice 
in  almost  every  instance,  in  order  to  prevent  robbery,  as  the  business  was 
usually  transacted  at  very  late  hours. 

Best,  C.  J.  If  it  was  necessary  that  the  plaintiff  should  have  the  money 
ready,  I  am  clearly  of  opinion  that  the  check  of  the  most  respectable  house  in 
London  will  not  do. 

It  appeared  that  the  defendant  was  not  in  a  condition  to  assign  the  licenses 
to  the  plaintiff. 

Vaughan,  Serjt.,  for  the  defendant,  relied  on  the  circumstance  of  the  plain- 
tiff's not  being  ready  to  pay  in  cash,  as  an  answer  to  the  action. 

ffilden  Serjt.,  contended,  that  as  the  defendant  was  not  in  a  situation  to  assign 
*2871  ^^  licenses,  it  was  not  incumbent  *on  the  plaintiff  to  have  the  money 
-l  ready,  as  it  could  never  be  deemed  necessary  for  a  party  to  do  a  nuga- 
tory act 

Best,  C.  J.  The  question  is,  whether  you  can  maintain  your  action  for  the 
penalty  ?     I  think  you  cannot,  as  you  had  not  the  money  ready  at  the  instant. 

TFUde^  Serjt,  submitted,  that  the  plaintiff  was  entitled  to  recover  back  the 
deposit 

Vaughan^  Sent,  contended  that  he  was  not. 

Best,  C.  J.  It  appears  to  me,  that  neither  plaintiff  nor  defendant  were  in 
a  condition  to  perform  the  agreement  They  have  been  making  a  bargain 
which  could  not  be  carried  into  effect  without  their  doing  more  than  either  of 
them  has  done.  I  think,  as  the  defendant  was  unable  to  perform  that  part  of 
the  agreement  by  which  he  undertook  to  assign  the  licenses  to  the  plaintiff, 
that  &e  contract  is  at  an  end,  and  the  plaintiff  is  entitled  to  recover  his  deposit 

Verdict  for  the  plaintiff — ^Damages  40L 

ffiUtf  Serjt,  and  Pattetovu  for  the  plaintiff. 

yaughan^  Seijt,  for  the  defendant 

[Attomies— nncm/,  and  PaimdL'] 
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*COURT  OF  KING'S  BENCH. 

SITTINGS  AT  WESTMINSTER,  AFTER  TRINITY  TERM,  1826 

BEFOKP  LORD  CHIEF  JUSTICE  ABBOTT. 


BOOTH  V.  HANLEY  et  al. 

If  •  party  be  turning  towards  the  wall  in  a  street  at  night,  for  a  particular  ooeukni,  a 
watchman  is  not  justified  in  collaring  him,  to  preTent  his  so  doing. 

AsssuLT  and  false  imprisonment.  Plea — General  issue.  (There  were  also 
seyeral  justifications,  but  they  were  not  proved.) 

The  defendant  Hartley  was  a  police  officer;  and  it  appeared,  that  at  about 
half-past  ten  o'clock  on  the  night  of  the  Ist  of  October ,  1825,  the  plaintiff  was 
m  Paul  street,  Finshury,  and  that  he  was  turning  to  the  wall  for  a  partknzlar 
occasion,  when  a  watchman  came  tip  to  him  and  collared  him ;  and  on  this,  a 
scuffle  ensiling  between  the  plaintin  and  the  watchman,  the  defendant  Ibnlen 
came  up,  and  (with  the  other  defendants)  took  the  plaintiff  to  the  watch-house 
of  St.  Leonard,  Shorediteh,  where  he  was  locked  up. 

Abbott,  C.  J.  (In  summing  up  the  case  to  the  Jury.)  The  watchman  ce^ 
tainly  had  no  right  to  go  up  to  a  man  and  collar  him  for  that  which  the  plain- 
tiff appears  to  have  been  doinff.  He  might  have  gone  up  to  him  and  remon- 
strated with  him,  or  have  asked  him  to  go  somewhere  else ;  but  he  clearly  had 
dO  right  to  assault  him  for  that 

Verdict  for  the  plaintiff. — ^Damages,  Stf. 

Scarlett,  C.  PhiOapi,  and  B.  Quin,  for  the  plaintiff 

Denman,  and  George,  for  the  defendants. 

[Attornies— /farmer,  and  Amory  4*  C.'l 


DOE,  on  the  demiiie  of  UBELE,  v.  KILNER.  [*S89 

An  examined  copj  of  the  regittrf  of  a  deed  in  the  registry  of  the  county  of  MtiHeatt,  ii 

admisafble  as  secondary  eWdence  of  its  contenta. 

Ejectment  for  a  small  piece  of  land  in  the  parish  of  Christ-church,  jjn/oA 
Jields. 

The  lessor  of  the  plaintiff  claimed  the  land  in  question  as  part  of  his  fi:ee* 
hold,  to  which  it  adjoined. 

To  show  his  title,  a  clerk  of  the  attorney  for  the  lessor  of  the  plaintiff  proved, 
that  he  had  carefully  searched  amonff  the  deeds  and  papers  of  ihe  lessor  of  the 
plaintiff,  and  could  not  find  any  deeds  of  lease  and  release  of  the  dates  of  the 
28d  and  24th  of  May,  1735.    The  witness  then  produced  an  examined  copj 
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of  the  registrar  of  thoM  deeds^  taken  front  the  originiJ  regislfem  of  tikem  in  the' 
registry  office  in  the  county  of  Mddlesex, 

These  copies  were  put  in  and  read  as  secondary  evideneei  of  the  deed*     N« 
oS>jection  being  made  to  their  admissibili^  on  die  part  of  die  defendant^ 

The  case  wae  referred. 

Jkmnan^  and  CanitigUm^  for  the  lessor  of  the  plaintiff* 

Chitty,  and  C  Sfufpard^  for  the  defendant 

[Attoraies— ifurroy  4^  SoHf  and  Arviiii.} 

Registers  of  all  deedk»  eonreyaneet,  tnd  wills,  afifecthig  real  property  in  the  county  ot 
MidHetex,  are  made  in  pursuance  of  the  atat.  7  Ann.  e,  ^7  by  the  Ist  section  of  which  it 
IB  enacted,  *'  That  a  memorial  of  all  deeds  and  conveyances,  which  from  and  after  the 
29tb  dajr  of  Sepletnber,  in  the  year  of  our  Lord,  1709,  shall  be  made  and  executed,  and  of 
•11  wills  and  oeviaes  in  writins,  made  or  to  be  made  and  published,  where  the  devisor  or 
testatrix  shall  die  after  the  said  29th  day  of  Septe$nb«r,  of  or  concerning,  and  whereby  any 
honors,  manors,  lands,  tenements,  or  hereditaments  in  the  said  county,  may  be  any  way 
affected  in  law  or  equitv,  may  be  leKiatared  ia  aoah  manner  as  is  hereinauer  directed : 
and  that  every  such  deea  or  conveyance,  that  shall  at  any  time  after  the  said  29th  dav  of 
Seplewiher  be  made  and  executed,  shall  be  adjudged  fraudulent  and  void  against  any  subse- 
quent purchaser  or  mortgagee  for  valuable  consideration,  unless  such  memorial  thereof  be 
registered  as  by  this  act  la  directed,  before  the  registering  of  the  memorial  of  the  deed  or 
«AQAi  'conveyance  under  which  auch  aubsequent  purchaser  or  mortgagee  shall  claim; 
^  and  that  everv  sueb  devise  by  will  shall  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable  consideration,  unless  a  memorial  of 
anch  will  be  registered  at  such  times  and  in  such  manner  as  is  hereinafter  directed.'*  By 
die  5th  and  6th  aections  of  the  same  statute,  it  is  enacted,  *'  That  all  and  every  memoriaJa, 
so  to  be  entered  and  registered,  shall  be  put  into  writing  in  vellum  or  parchment,  and 
brought  to  the  said  office,  and  in  case  of  deeds  and  conveyances  shall  be  under  the  hand 
and  aeal  of  some  or  one  of  the  grantors,  or  some  or  one  ofthe  grantees,  his  or  their  heirs, 
cxecators  or  administrators,  guardians  or  trustees,  attested  by  two  witnesses,  one  whereof 
to  be  one  of  the  witnesses  to  the  execution  of  such  deed  or  conveyance;  which  witneaa 
aiiall,  upon  hia  oath  before  one  of  the  aaid  registers,  or  masters,  or  before  a  Masie?  in 
Chancery,  ordinary  or  extraordinary,  prove  the  signing  and  sealing  of  such  memorial,  and 
the  execution  of  the  deed  or  conveyance  mentioned  in  such  memorial ;  and  in  ease  of  willa, 
the  memorial  shall  be  under  the  hand  and  seal  of  some  or  one  of  the  devisees,  his  or  theiv 
heirs,  executors  or  adininiatratore,  guardians  or  trustees,  attested  by  two  witnesses,  one 
whereof  shall,  upon  his  oath  before  the  said  registers  or  masters,  or  before  such  Mastec 
m  Chancery  na  aforesaid,  prove  the  signing  and  sealing  of  such  memorial ;  which  respective 
oaths  the  said  registers  or  masters,  and  Masters  in  Chancery,  are  hereby  empowered  to 
administer,  and  shall  indorse  a  certificate  thereof  on  every  such  memorial,  and  sign  the 
same." — **  That  every  memorial  of  any  deed,  conveyance,  or  will,  shall  contain  the  day 
ofthe  month  and  the  year  when  such  deed,  conveyance,  or  will  bears  date,  and  the  namea 
and  additions  of  all  the  parties  to  such  deed  or  conveyance,  and  of  the  devisor  or  testatrix 
of  sDch  will,  and  of  all  the  witnesees  to  soch  deed,  conveyance  or  will,  and  the  places  of 
their  abode,  and  aball  express  or  mention  the  honors,  manora,  lends,  tenements-,  and 
hereditaments  contained  m  such  deed,  conveyance,  or  will,  and  the  names  of  all  the 
parishes,  townships,  hamlets,  precincts,  or  extraparochial  places  within  the  said  county, 
where  any  soch  honors,  manors,  lands,  tenements,  or  hereditsmenta,  are  lying  or  being%, 
that  are  given,  granted,  conveyed,  deviaed,  or  any  way  affected  or  charged  by  any  such 
deed,  conveyance,  or  will,  in  such  manner  as  the  same  are  expressed  or  mentioned  m  such 
deed,  conveyance,  or  will,  or  to  the  same  effect ;  and  that  every  sach  deed,  conveyance, 
and  will,  or  probate  of  the  same,  of  which  such  memorial  is  so  to  be  registered  as  afora- 
nid,  shall  be  produced  to  the  said  registers  or  masters  at  the  time  of  entering  such 
memorial,  who  shall  indorse  a  certificate  on  everv  such  deed,  conveyance,  and  will,  or 
probate  thereof,  and  therein  mention  the  certain  an^,  hour,  and  time  on  which  such  me- 
norial  is  so  entered  or  refftstered,  expressin|[  also  in  what  book,  page,  and  number  tb» 
•^jl  same  is  entered ;  and  that  the  aaid  ^registers  or  masters  shall  aign  the  said  cerii& 
cafe  when  so  indorsed;  which  certificates  shall  be  taken  and  allowed  as  evidence 
of  such  respective  registries  in  all  courta  of  record  whatsoever ;  and  that  every  page  of 
•och  register  books,  and  every  memorial  that  shall  be  entered  therein,  shall  be  numbered, 
and  the  dsy  of  the  month,  and  the  year,  and  hour,  or  time  of  the  day  when  every  memo* 
rial  ia  registered,  sh«ll  be  entered  in  the  margenis  of  the  aaid  register  books,  and  in  the 
margenta  of  the  said  memorial ;  and  that  every  such  register  or  master  shall  keep  an  alphas 
hetical  kalendar  of  all  parishes,  extraparochtaf  placea  and  townships  within  the  ssid  county*, 
with  reference  10  the  number  of  every  memorial  that  concerns  1  he  honors,  manors,  lands,  tene- 
ments, or  hereditaments  in  every  such  parish,  extraparochial  place  or  township  respectively, 
sod  of  the  names  of  the  partiea  mentioned  in  such  memorials;  and  that  every  auch  register 
or  maater  shsll  duly  file  every  such  memorial  in  order  of  time  as  ihe  sanno  shall  be  broeght 
to  the  aaid  office,  and  enter  or  register  the  said  memorials  in  the  same  order  that  tney 
ahall  respectively  come  into-  bis  hands.'*  And  to  prevent  the  falsification  of  these  regis* 
tries,  it  is  by  the  15th  sect,  enacted,  **  That  if  any  person  or  persons  shall  at  any  tune 
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form  or  coantorfeit  toy  entry  of  the  acknowledgment  of  any  aaeh  memorial,  certificata,  ar 
indoraement,  as  is  herein  mentioned  or  directed,  and  be  thereof  lawfully  convicted,  ntk 
person  or  persona  shall  incur  and  be  liable  ^o  such  pains  and  penaltiea  aa  in  and  by  an  tct 
nade  in  the  fifth  jrear  of  Queen  Elitabeik,  intituled.  An  ad  agaimst  fomn  cffaheietii 
und  wrtiiMgt,  are  impoaed  upon  peraona  for  forging  and  publishing  of  false  deeds,  ehsrttn 
or  writings,  sealed  court  rolls  or  wills,  whereby  the  freehold  or  inheritance  of  soy  psnoa 
or  persons  of,  in  or  to  any  lands,  tenements,  or  hereditaments  shall  or  may  be  rooleitcd, 
troubled,  or  charged ;  and  that  if  any  peraon  or  peraona  shall  at  any  time  forswear  himtelf 
before  the  said  regiatera  or  maatera,  or  before  any  Judge,  or  Master  in  Chancery,  in  inf 
of  the  cases  herein  mentioned,  and  be  thereof  lawfully  convicted,  such  person  or  psnosa 
■hall  incur  and  be  liable  to  the  aame  penalties  aa  if  the  aame  oath  had  been  made  in  anf  of 
the  courts  of  record  at  Wastmimtwr."  Thia  apecies  of  aeoondary  evidence  is  not  oftca 
resorted  to;  but  it  is  accessible  to  everybody.  The  memorial  does  not  contsin  every 
thing  that  ia  contained  in  the  deed,  but  it  often  happens  that  it  may  contain  what  a  party 
wanta  to  prove.  Aa  to  the  regiatry  of  deeds  in  the  county  of  York,  see  the  sut  8  &  1 
^iMi.  e.  4 ;  5  6l6  Ann,  c.  18 :  6  Ann.  c.  35 ;  and  8  (reo.  8,  c  6. 


•FLEMINGTON  v.  SMITHERS.  [•«« 

If  the  plaintiff*a  aon,  who  was  in  fact  his  aervant,  in  delivering  pareels  from  a  atage-eoaeh, 
receive  an  injury,  bv  which  the  father  ia  deprived  of  hia  services,  the  father  is  not  enti- 
tled, aa  part  of  the  aamagea  in  an  action  for  loaa  of  his  son's  services,  to  have  a  compen* 
■ation  for  the  injury  done  to  hia  parental  feelinga. 

Cask  by  the  plaintiff,  the  proprietor  of  a  stage-coach,  against  the  defendant, 
the  owner  of  a  waffon,  for  the  negligence  of  his  servant  in  driving  the  wagon, 
whereby  the  plaintiff's  son  and  servant  was  thrown  off  the  plaintiff's  coach 
and  injured,  per  quod  servUium  amUii,    Plea — General  issue. 

It  appeared,  that  the  plaintilTs  son  delivered  parcels  for  the  plaintiff,  who 
acted  as  coachman  to  his  own  coach ;  and  the  son,  who  was  a  lad  of  aboat 
fifteen,  was  paid  half  the  parcel*money  by  his  father  as  wages.  At  the 
time  of  the  accident  he  was  thrown  off  the  coach,  and  being  much  iojared,  he 
was  taken  to  an  hospital,  where  his  mother  took  him  clean  linen,  and  such 
things  as  were  not  there  provided. 

The  defence  was,  that  there  was  no  negligence  in  the  defendant's  servant 

Marry  at,  in  reply,  contended,  that  if  the  plaintiff  recovered,  the  mere  loss  of 
service  ought  not  to  be  the  measure  of  damages ;  but  that,  as  the  party  in  ques- 
tion was  the  son  as  well  as  the  servant  of  the  plaintiff,  the  Jury  ought  to  give  a 
further  compensation  for  the  injury  to  the  plaintiff's  parental  feelings,  the  same 
as  in  cases  of  seduction,  which  were,  in  point  of  form,  actions  for  loss  of  ser« 
vices  like  the  present 

Abbott,  C.  J.,  (in  summing  up.)  With  regard  to  the  amount  of  damages,! 
should  tell  you,  that  this  action  is  brought  to  recover  such  sum  as  you  (the 
Jury)  may  think  the  plaintiff  entitled  to  for  the  loss  of  the  services  of  his  son. 
You  ought,  therefore,  if  you  find  for  the  plaintiff,  to  find  for  such  reasonable 
sum  as  to  you  appears  proper  for  the.  loss  the  plaintiff  has  sustained  in  beinf 
deprived  of  the  assistance  of  his  son,  and  also  the  expense  he  must  1-^93 
*have  been  put  to  by  his  being  out  of  his  place,  and  also  some  small  ^ 
compensation  for  his  mother  going  to  visit  him  as  she  did.  But  beyond  those 
things,  it  appears  to  me,  that  you  ought  not  to  go  in  your  estimate  of  damages. 

Verdict  for  the  plaintiff— Damages  20/. 
Marryat,  and  Gunnings  for  the  plaintiff. 
Scarieiti  and  Jlndrews^  for  the  defendant 

[Attomies— ^nff ,  and  Hofitj/.} 
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With  nnrd  to  aetioiis  for  tedaetioii,  in  the  eaae  of  CkamUrB  ▼.  Irmin,  tried  at  the 
BritUl  AmseB,  1800,  (3  Selw.  N.  P.  1100.)  it  was  laid  down  by  Lord  Eldon,  that  the  Jury, 
ia  calculating  the  quantum  of  damages,  were  not  to  look  merely  to  the  loaa  of  aerrioe, 
which  might  amount  only  to  a  few  pounds,  but  alao  to  the  wounded  feelinga  of  the  party, 
HoweTer,  in  the  ease  or  Jrwin  ▼.  bmrwun.  Lord  Ellenborougk  aaid,  that  it  had  always 
beea  considered  as  an  action  tui  f§nerii,  where  a  person  'standing  in  the  relation  of  a 
parent,  or  m  leeo  paremtUf  is  permitted  to  recover  damages  for  an  injury  of  this  naturo 


sAfis  the  mare  loss  of  serrice. 


PfiOMOTIONS. 


In  this  Vacation,  Sir  John  Singleton  Coplevt  Knt.,  his  Majesty's  Attorney 
Generalt  was  appointed  Master  of  the  Rolls,  mce  Lord  Ojffbrd^  deceased. 

Sir  CharUi  freihereU^  Knt.,  was  appointed  Attorney  Genera],  vice  Sir  J,  S. 
Copley. 

NiehoUu  Conyngham  Tlnded^  Esq.,  was  appointed  Solicitor  General,  viu 
Bit  C.  WethereU. 

Charlee  Chritiopker  Pepye^  Esq.,  was  appointed  one  of  his  Majesty's  coun- 
td  learned  in  law. 


•«w3  *COURT  OF  KING'S  BENCH. 

ADJOURNED  SITTINGS  AT  GUILDHALL,  AFTER  TRINITY 

TERM,  1826. 

BEFORE    LORD    CHIEF   JUSTICE    ABBOTT. 


SAUNDERS  V.  MUSGRAVE,  Bart 


If  an  agreement  for  the  aasignment  of  a  piece  of  ground,  on  payment  of  a  aum  of  12602., 
contain  a  clauae,  that  the  i>arty  agreeini^  to  take  the  aaaignment  shall  pay  and  allow,  at 
the  rate  of  lOOZ.  per  ofiiivsi,  from  the  time  of  taking  possession  until  the  completion  of 
the  purchase,  in  equal  half  yearly  payments ;  a  aheriff  on  a  writ  of  JE.  /a.  ought  not, 
nnder  such  clause,  to  treat  the  lOOi.  as  rent,  and  deduct  it  out  of  the  procee<M  of  the 


execution. 


AssuMPSiT  for  money  had  and  received.  From  the  admissions  in  the  cause, 
it  appeared  that  a  writ  oi fieri  fadae^  at  the  suit  of  the  plaintiff,  against  a  person 
named  AfoAim,  was  delivered  to  the  defendant,  who  was  High  Sheriff  of  Qlou 
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ctBiarshirBj  in  Odober^  1825.  The  defen&nt  mM  under  Ae  writ»  and  pud  lo 
a  person  named  T^idfcer » a  sum  of  50/L«  whicht  it  waa  alleged,  be  was  entitled 
to  demand  as  half  a  year's  renl»  which  became  due  in  the  pievioua  month  of 
July,  under  an  agreement  dated  the  22d  Deeembtfy  18t4.  By  the  agreenwo^ 
Tucker  undertook  that  he  would  assign  to  Mohun  a  certain  plot  of  ground,  widi 
a  house,  &c.,  for  the  residue  of  a  term  of  years  for  which  he  held  them«ea  tba 
payment  of  a  sum  of  1260/.  The  clause  on  which  the  defendant  relied  was  in 
the  following  terms : — ^**  And  it  is  agreed,  that  in  the  mean  time,  and  until  the 
said  assignment  be  made,  he,  the  naid  H.  H.  Mohun^  shall  pay  and  allow  onto 
the  said  Joseph  7\idker,  at  the  rale  of  1%9L  j^er  onntmi,  from  die  time  of  taking 
possession  of  the  said  premises  until  the  completion  of  the  said  purchase,  ia 
equal  half  yearly  payments." 

Mohtm  was  called  as  a  witness,  and  proved  that  he  went  into  possession  of 
the  premises  on  the  9th  or  10th  oi  January ^  1825 ;  that  a  room  which  was  to 
have  been  built  in  the  month  of  March  was  not  buib  at  all :  that  he  had  to  pat 
in  stoves  which  ouffht  to  have  been  supplied  by  Tucker,  *for  which  rMg. 
Thicker  was  to  pay  him  12/. ;  in  addition  to  which  he  haid  advanced  ^ 
him  a  sum  of  10/. 

Marfyai^  for  the  plaintifi^  refeirad  to  the  case  of  Dunk  ▼.  BunUr^  5  B, 
&  A.  322.t 

Campbellf.  for  the  defendant  In  Jhmk  v«  Hunter,  there  was  no  rent  spe- 
cified  to  be  paid  in  the  mean  time ;  but  in  this  case  there  is  a  specific  sum  of 
100/.  a  year  to  be  paid. 

Abbott,  C.  J.  The  question  is,  whether  it  is  to  be  considered  aa  reot,  or 
to  be  taken  into  account  aflerwards  T  It  would  make  a  goeat  difference  to  the 
parties.  For  100/1  would  considerably  exceed  the  interest.  The  words  of 
the  agreement  specify  both  the  sum  and  the  time.  It  seems  to  me  that  there  ii 
no  fact  to  be  lefi  to  die  Jury. 

Campbeli.    Then  perhaps  your  Lordship  would  nonsuit  the  plaintiff. 

Abbott,  C.  J.  According  to  my  present  view  of  the  case,  I  think  the  plais- 
tiff  is  entitled  to  a  verdict.     But  I  will  give  you  leave  to  move. 

Verdict  for  the  plaintiff— Damages,  60L 

Marryat,  and  F.  Ketly,  for  the  plaintiff. 

OimpbeU^  tor  the  defendant,. 

[Attomies — Overton  ^  C,  and  HammonJ] 


*0n  the  first  day  of  the  ensuing  3£chaelma»  Term,  Campbell  moved  p«296 
in  pursuance  of  the  leave  given  at  the  trial,  and  the  Court  granted  a         ^ 

Rule  to  show  cause. 


t  That  case  decides,  that  a  landlord  has  no  right  to  distrain,  unless  there  be  aa  ^/Uai 
demise  to  the  tenant  at  a  jUed  rent ;  and,  thetefora,  where  a  tenant  was  in  poeieaii«o, 
under  a  memorandum  of  agreement  to  let  on  lease,  with  a  purchasing  clause,  tor  twesty* 
one  years,  at  the  net  clear  rent  of  63Z.,  the  tenant  to  enter  any  time  on  or  before  a  ptf* 
ttciilar  day  r— it  was  held,  that  tbie  only  amounted  to  an  agreement  for  a  future  lease,  aod 


that  no  lease  having  been  executed,  and  no  leat  subsequently  paid,  the  laadloni  wsssot 
entitled  to  dietrain. 


296] 
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EVANS  V.  CURTIS  et  al. 


In  atsMmpBti  on  k  written  agreement,  where  the  atteeting  witness  to  the  ezeention  was  not 
produced  at  the  trial :  it  was  held  avfllcieDt,  in  order  to  let  in  evidence  of  bis  handwriting, 
to  pfOTo  by  a  pevaofi  who  knew  him,  bat  bad  not  aeen  him  for  eighteen  months,  that  at 
the  request  of  the  plaintiff's  attorney,  he  had  made  inquiry  for  him  at  coffee  honses  and 
other  places,  where  be  thought  he  might  hear  of  him,  but  without  snccess;  and  that 
it  was  not  neceaaary  to  ahow  that  inquiry  had  been  made  of  both  the  pariiea  who  had 
eiecttfed  the  agreement. 

An  agreement  for  letting  premises  (under  hand  only)  waa  signed  **ff,  Curtig  ^  Co.;"  and 
it  appeared  that  there  were  two  peraons  trading  under  that  firm,  but  it  was  not  proved, 
through  the  absence  of  the  attesting  witneaa,  in  whoae  handwriting  it  waa  aigned :-» 
field,  upon  e¥idence  that  both  persooe  acted  in  the  business,  ibat  there  was  sufficient 
proof  of  an  execution  by  the  partnership. 

If  an  agreement  for  letting  part  of  a  houae,  at  a  rent  of  30/.,  contain  a  clause,  that  the  tenant 
aball  be  liable  only  to  the  eaid  rent,  auch  clauae  ia  a  clause  of  indemnity,  and  an  action 
will  lie  upon  it,  it  the  tenant's  goode  are  oeiied  under  a  diaireaa  for  rent  by  the  original 
landlord,  though  the  party  giving  the  indemnity  be  not  the  immediate  tenant  of  such 
original  landlord.  But  if  no  notice  be  given  to  the  party  indemnifying,  that  he  may  pay 
the  rent  and  protect  his  tenant's  goods,  such  tenant  cannot  recover  apecially  on  a  count 
framed  on  the  indemnity,  ihcnigb  ne  may  reoover  the  money  on  the  common  counts. 

Thb  declaration  ateledi  that  belbre  and  at  the  time,  ^c,  one  Henry  Ibbeii$6n 
was  the  fwperior  landlord  of  a  cortain  messuafey  &c.,  and  the  said  defendants 
were  tenants  of  a  certain  part  thereof;  and«  hereupon,  in  consideration  that 
the  said  plaintiff  had  bectHne  tenant  to  the  said  defendants  of  a  certain  part 
of  the  said  messuage,  d^c^  at  the  yearly  rent  of  30/.,  they^  the  said  defendants, 
undertook,  ^c,  to  indemnify  and  save  harmless  him,  the  said  plaintiff,  from 
and  against  the  payment  of  any  rent  payable  to  the  said  Henry  IbbetUon^  as 
nich  superior  landlord  as  aforesaid.  The  declaration  then  went  on  to  allege, 
that  the  defendants  neglected  to  indemnify  the  plaintiff  according  to  their 
promise,  in  consequence  of  which  a  distress  was  put  into  the  premises  by 
Ibbeltson  for  a  sum  of  65/.,  under  which  the  plaintiff's  goods  were  sold,  and  he 
was  greatly  injured  in  his  business.  There  were  the  usual  money  counts^  and 
the  plea  was — Non  asntmpsU. 

The  agreement  between  the  parties  was  as  follows: — ** Memorandum  of 
agreement,  made  24th  day  of  June,  1825,  between  Henry  Curlie  ^  Co,,  of 
Oxbridge^  on  the  one  part,  and  William  Evans,  of  Fleet  Street,  fishmonger, 
togiyi   *of  the  other  part.     The  said  Henry  Curtis  agrees  to  let  unto  the  said 

-I  William  Evans,  his  under-tenant,  and  assigns  all  the  back  part  of  the 
tround  floor  of  dwelling  house,  situate  No.  1,  Lawrence  Lane,  Cheapside, 
IjOndan,  to  hold  the  same  from  Midswnmer'day  last  past,  from  year  to  year, 
during  the  time  of  the  said  Henry  Curtis  ^  Co,*s  holding  of  it,  and  under  the 
clear  yearly  rent  of  80/.,  payable  half  yearly  to  the  said  Henry  Curtis  ^  Co. 
It  being  the  express  intention  cf  the  parties  hereunto^  thai  the  said  William 
Evatis  shall  be  liable  only  to  the  said  rent  of  30/.  And  further,  that  the  said 
WtUiam  Evans  agrees  to  take  the  premises,  ^.,  &c. 

"Witness,  (Signed)  ««B:  Curtis  ^  Co. 

^John  Lowe.  *^Wm.  Evans,*^ 

The  subscribing  witness,  John  Lowe,  was  not  produced ;  but  a  person  was 
called,  who  proved  that  he  had  not  seen  him  since  eighteen  months  before,  at 
which  time  he  kept  the  Echo  Office  for  servants,  in  Lawrence  lAxne,  London, 
which  office  had  been  shut  for  a  twelvemonth ;  that,  at  the  request  of  the 
plaintiff's  attorney,  he  had  made  every  search  for  Lowe  at  different  coffee 
houses,  and  other  places,  but  he  could  not  find  him.  It  was  then  proposed  to 
prove  Lowe's  handwriting. 

Comyn,  for  the  defendants,  objected.  Enough  has  not  been  done  to  let  in 
parol  evidence.  Inquiries  should  have  been  made  of  the  parties  to  the  agree- 
ment. 
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Abbott,  C.  J.,  thought  that  the  evidence  should  be 

A  servant  of  the  plaintiff's  proved  that  the  defendants  (who  were  CwrtU  ^ 
Baker)  were  in  partnership,  under  the  firm  of  H.  CurtU  ^  Co.f  and  that  he 
had  seen  them  both  frequently  on  the  premises. 

The  father  of  IbhttUon  granted  a  lease  of  the  premises  *to  a  person  i-f^gg 
named  Fisher^  who  assigned  to  one  KennetU  who  mnted  an  under  ^ 
lease  to  Gibbons^  who  assigned  the  under  lease  to  Embdai^  who  let  the  pre- 
mises in  parts  to  the  defendants  and  others.    The  plaintiff's  goods  had  been 
sold  under  a  distress,  for  55/.  due  to  IbbettBtm. 

Comyrit  for  the  defendants.  The  plaintiff  must  be  called.  There  is  no 
evidence  of  the  execution  of  the  agreement  by  Thoma$  Bakery  one  of  the 
defendants. 

Abbott,  C.  J.  The  signature  may  be  Baker* 9  for  aught  I  can  telL  I 
think  there  is  enough  to  show  that  both  defendants  are  parties  to  the  agree- 
ment. There  is  evidence  of  their  acting  together,  which  shows  a  partneishipt 
and  one  partner  may  bind  another  except  by  deed. 

Comyn,  I  submit  that  there  is  not  evidence  of  a  partnership:  but  if  there 
be  a  lease,  it  is  not  that  sort  of  document  which  a  partner  is  authoriied  to 
execute  for  a  firm.  The  interests  of  two  partners  may  be  distinct  as  to  the 
right  in  the  premises.  I  submit,  also,  that  the  action  is  not  maintainahle 
against  the  defendants.  There  are  no  words  on  the  hce  of  the  instrument 
which  at  all  touch  the  question  of  indemnify  against  any  title.  The  plain- 
tiff has  declared  specially  on  an  indemnity  against  lAetiMon,  Now,  the 
relation  of  landlord  and  tenant,  as  between  lbbett$an  and  the  defendants,  does 
not  exist.  They  must  show  that  the  party  against  whom  the  action  is  brongfat 
is  the  party  liable  to  pay  the  rent 

Abbott,  C.  J.  They  must  show  that  tke  premueu  were  subject  to  the 
payment. 

Comyn,  It  is  the  fault  of  IUker*9  representatives:  the  defendants  were  not 
liable  to  pay,  therefore  they  are  not  liable  in  this  action.  There  is  no  evidence 
that  the  premises  belonged  to  the  partnership. 

*  Abbott,  C.  J.  Supposing  the  handwriting  of  the  attesting  witness  r^^ 
to  be  proper  evidence  of  the  handwriting  of  the  party,  there  is  abun-  *■ 
dant  evidence  of  an  execution  by  the  partnership.  Both  partners  act  in  the 
matter,  and  that  is  a  ratification.  The  written  agreement  is  not  quite  so  bare 
as  is  supposed,  for  it  contains  this  clause  :  **  It  being  the  express  intention  of 
the  parties  present,  that  the  said  William  Evane  shall  be  liable  only  to  the 
said  rent  of  80/."  The  question  is,  Whether  that  is  not  in  effect  an  engage- 
ment to  indemnify  against  any  other  rent  ?  I  think  it  is.  But  it  does  not 
appear  that  any  notice  was  given  to  the  defendants  that  they  might  pay  the 
rent.     Therefore,  I  think,  the  plaintiff  cannot  recover  on  the  special  count. 

The  plaintiff  had  a  verdict  on  the  common  counts  for  a  sum  of  40/^ 
being  the  remainder  of  the  amount  distrained  for,  aAer  deducting  a 
sum  of  15/.  due  from  him  to  the  defendants  for  rent,  which  it  wis 
agreed  should  be  settled  in  this  way. 

Campbdh  and  Flatty  for  the  plaintiff. 

Comynf  for  the  defendants. 

[Attomies— 7*.  Miller,  and  Jillm  ^  Co.] 
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•KERBY  V.  ENGLAND. 

If  ■  lettar,  giTiDg  notice  of  the  diehoDor  of  •  bill,  eoniein  this  paBeage — "  I  d«d  not  know 
till  within  tkete  /no  dayt,  where  you  were  to  be  found" — eucb  paoasffe  ia  not  to  be 
taken  aa  proYin|f  that  the  notice  waa  not  given  on  the  next  day  after  the  reaidence  of 
the  party  waa  diacovered. 

AssmiFsrr  on  a  bill  of  exchange,  by  the  indorsee  against  the  drawer. 

Notice  of  dishonor  had  not  been  given  for  several  months  ;  and  to  account 
for  this  delay,  one  of  the  indorsers  of  the  bill  proved,  that  as  soon  as  he  could 
find  the  party  who  paid  the  bill  to  him,  he  inquired  for  the  defendant,  and  was 
told  that  he  kept  a  public-house  in  the  neighborhood  of  Hackney^  Homeriont 
or  Clapton,,  and  that  he  then  inquired  for  him  at  those  places,  but  was  not  able 
to  find  him  sooner*  The  letter  which  contained  the  notice  had  this  passage 
in  it : — **  I  did  not  know,  till  within  iluu  few  days,  where  you  were  to  be 
found." 

CkUty,  for  the  defendant,  submitted,  that  due  diligence  had  not  been  used  in 
giving  him  notice.  The  letter  was  an  admission  that  his  address  had  been 
known  for  several  days  before ;  and  a  notice  ought  to  be  given  on  the  very 
next  day  after  a  party  is  discovered. 

Abbott,  C.  J.  For  aught  I  can  tell,  **  within  these  few  days"  may  meav 
the  previous  day :  I  cannot  say  that  it  does  not. 

Chitty.  If  I  prove  that  the  defendant  has  lived  in  the  same  house  for  seve 
nl  years,  does  your  Lordship  think  that  &ct  will  vary  the  case  ? 

Abbott,  C.  J.  I  think  not.  Everybody  is  not  bound  to  know  every  pub 
bean  in  a  place. 

Verdict  for  the  plaintiff. 

Denman,  C.  S.,  and  JibrahrnHf  for  the  plaintiff. 

CkUly^  for  the  defendant. 

[Attomies— -#*.  IKU^  and  In  Person.] 


•9A11       ^GUTHRIE  et  al.,  Assignees  of  DEVEREUX,  a  Bankrupt,  v. 
^"*J  CROSSLEY. 

A  trader  atopped  payment  generally  on  the  5th  o(  January;  and  on  the  evening  of  the  6th, 
aent  a  100^  note  to  a  particalar  creditor,  aaying  it  waa  to  help  him  over  hie  paymenta. 
Held,  that  auch  trader  afterward  a  becoming  bankrupt,  bis  assignees  might  recover 
the  money  in  a»»ttmp9Ut  although  it  appeared  that,  at  the  time  of  payment,  a  bill  for  a 
larger  amount  waa  becoming  due,  which  had  been  accepted  by  the  creditor  for  the  bank- 
npt*8  accommodation,  and  Tor  which  he  had  promised  to  provide  ;  and  that  the  creditor 
conid  not  be  conaidered  aa  the  agent  of  the  bankrupt  to  pay  the  money  for  the  bill, 
becauae,  he  being  a  party  to  it,  the  payment  operated  pro  tanto  in  his  discharge. 

Assumpsit  for  money  had  and  received.  The  commission  was  dated  the 
27th  of  January,  1 826,  and  the  assignment  the  28th  of  February, 

The  bankrupt*s  clerk  proved,  that  the  bankrupt  stopped  payment  on  the  6th 
of /tmtiartr.*  that  on  the  evening  of  the  6th,  he  directed  him  to  carry  a  200/. 
Bank  of  England  note,  which  he  took  from  his  cash-box,  to  the  defendant 
Crossley.  The  witness  was  then  asked  what  he  said  to  the' bankrupt  upon 
receiving  the  note. 

Oumev,  for  the  defendant,  objected  to  the  receiving  evidence  of  statementf 
made  in  the  defendant's  absence. 
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Abbott,  0.  J.,  thought  the  question  a  proper  one,  «8  the  inquiry  wu  into 
the  bankrupt's  motives,  for  wluoh  purpoee  tt  aigbt  be  important  to  hear  the 
answers  which  he  gave  to  the  witness. 

The  witness  ^len  stated,  that  he  asked  the  bankrupt  why  he  w«s  to  take  the 
money  to  Orossiey,  The  bankrupt  answered,  to  help  him  over  his  paymenU. 
The  witness  sai^  **  You  may  do  as  you  please,  sir ;  but,  if  I  were  yoa,  I 
would  do  no  such  thing :  I  would  not  commit  myself  with  any  party,  but 
would  take  care  of  what  these  ia,  and  not  make  tthe  effects  UMe  in  any  way." 
The  banknipt  said,  **  I  don't  know  what  to  ^ :  I  promised  lo  send  him  200/." 
The  witness  said,  «>At  all  events,  send  him  oidy  100/*;  it  is  as  well  to  risk  bm 
half  of  it."  The  bankrupt  said,  •«  Well,  do  as  yon  ptease."  The  witoea 
accordingly  took  lOOL  to  die  defendant,  and  received  two  posit^kfted  checb 
for  the  amount 

It  appeared  from  the  cross-examinatiien  of  the  wteeas,  that  a  bill  wtt 
becoming  due  the  next  day,  which  the  defendant  *had  accepted  for  the  p^m 
bankrupt's  accommodation,  for  170/.,  and  for  which  the  bankrupt  was  ^ 
40  provide;' and  it  seemed  from  the  balanc&«heet,  that  on  the  whole  aoeoont 
between  the  parties,  the  bankrupt  was  indebted  4o  the  defendaal  in  a  swm  d 
148/. 

Marry ai^  for  the  plaintiff,  relied  on  the  case  oi  Poiandf  assignee  of  IftAvit* 
thegt  a  bankrupt,  v.  6r/yn.t 

Abbott,  C.  J.,  inquired  of  Mr.  Oumey  if  he  eonld  dbtiqgatsh  &at  case 
from  the  present! 

Gumey  submitted,  that  the  defendant  in  fliis  ease  was  the  agent  of  the  bank- 
rupt to  make  the  payment  for  the  bill. 

Abbott,  G.  J.  I  cannot  consider  it  in  that  light  If  the  defendant  had  sit 
been  a  party,  but  the  bill  had  been  merely  made  payable  at  his  house,  then, 
like  any  servant,  he  might  receive  the  money  with  one  hand,  and  pay  it  OFer 
with  the  other ;  but  as  he  is  a  party  to  the  bill,  it  is  for  his  dischaige  fuv  tenio. 
I  cannot  myself  distinguish  this  case  from  that  of  Poland  v.  Glyn^  but  I  will 
give  you  leave  to  move  the  Court  for  a  aonsuit 

Verdict  for  the  plaintiffs. 

Marryat^  and  E,  Lawei^  for  the  plaintiffs. 

Oumey  f  for  the  defendant 

[Attomies— Doums  ^  O.,  and  Walker  4*  Co.] 
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StmhU,  that  in  oBsumptit  on  a  bill  of  exchange  against  the  acceptor,  where  the  hill  ii 
drawn  payable  to  order  in  Londamt  it  is  necessary  to  prove  presentment  at  some  plao* 
in  London. 

AssnxFsrr  on  a  bill  of  exchange.     Drawer  against  acceptor.     The  bill  was 
iraum  payable  lo  order  in  London.    The  cause  was  not  defended. 

tS  Dow  &  Ry.  310.  In  that  case  it  was  held,  that  if  a  person  in  trade  pays  a  sum  o! 
money  to  one  of  his  creditors,  and  his  affairs  are  in  each  a  state  that  he  may  reasonabljf 
believe  bankruptcy  probable,  but  not  inevitable,  at  the  time  he  makea  such  paymeai,  it 
ia  fraudulent  within  the  meaning  of  the  bankrupt  laws ;  and  if  bankniptcy  afiervardi 
•nsues,  the  assignees  may  maintain  antuwiptit  for  money  had  and  received  to  their  aWi 
aigainst  the  person  to  whom  such  voluntary  payment  haa  been  mada. 
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Ammtt,  d.  J.«  iuiai^  it  neeeenny  for  tfat  pisintif'  <o  piore  pteseixtinent  at 

to  dotke 


jilaeein  Zonrfpn,  which  aoiiMttug  in  aituatwa  to  db,  he  was 

Nonraited. 
But  leavtt  wag  ghan  for  a  aiotinB  ts  Ae  Ooart  to  anter  a  nvrdict  for  the 
flaintiC 
Suiehuuon^  for  ItuB 


{A^ndeB— Smith  fy  W.^  :aiid  Babituon  4*  £.] 


In  the  ensuing  Michadfanaa  Term,  ButihiMon  moved  pursuant  to  the  leave 
{iTen,  and  cited  Sdby  y.  EdtnA 
Hie  Court,  on  ^e  amhoritf  of  that  ease,  granted  a 

Bule  to  show  cause. 


MANYELL  v.  THOMSON. 

In  tKipaM  for  seducing  the  plaintiff's  niece  and  servant,  j>%r  quod  ienritium  amiMit ;  evi- 
dence tbat  the  part|r  sedoced  (beio^  about  eiiteen  years  ef  a|re)  oocaaiooally  aseisted  in 
the  household  wor£,  no  servant  being  kept  in  the  faniily,  is  sufficient  to  constitute  the 
relation  of  master  and  servant  between  the  uncle  and  niece:  and  such  relation  is  iK>t 
destroyed  by  the  circumstance  of  the  niece's  being  entitled,  on  her  coming  of  age,  to  a 
turn  of  nearly  500/.,  of  which  the  interest  is  applied  in  the  mean  time  for  her  benefit. 

rreof  in  such  ease,  that  the  niece,  after  her  seduction  and  abandonment  by  the  defendant, 
letnraed  to  her  uncle's  houee,  where  she  continued  some  time  in  a  state  of  great  agita* 
tion,  and  received  medical  attendance,  and  was  obliged  to  be  watched,  lest  she  should 
do  herself  some  injury,  is  sufficient  to  raise  the  presumption  of  that  loss  of  service  by 
the  uncle,  which  is  necessary  to  maintain  the  action. 

TaBSPABs  for  sedacing  llie  plaintiff's  niece  and  servant. 

The  plaintiff  was  a  ticket-porter,  and  his  niece,  the  suhject  of  the  action, 
was  a  girl  of  about  sixteen  years  of  age,  whose  parents  had  been  dead  some 
jneanL  A  som  of  nearly  600/.  a-piece  was  left  by  her  parents  to  herself 
MQ^<I  *and  her  brothers  and  sisters,  which  was  deposited  in  the  Bank  till 
^  they  should  eome  of  age.  She  was  brought  up  at  her  uncle's,  and  was 
for  some  time  out  at  service,  but  returned  to  her  uncle's  house  previously  to 
the  time  when  she  was  debauched  by  the  defendant.  It  appeared  that  while 
she  was  at  her  uncle's,  who  had  several  children,  she  assisted  them  in  {tie 
domestic  business  of  the  house,  as  they  kept  no  regular  servant. 

Denaum^  for  the  defendant.  The  action  is  not  maintainable:  the  evidence 
of  service  is  too  slight.  The  presumption  of  her  being  a  servant  to  her  uncle 
is  rebutted  by  the  fact  of  her  having  so  large  a  sum  of  money ;  and  the  relation 
of  uncle  and  niece  is  not  of  itself  sufficient. 

Abbott,  C.  J.  Certainly  the  relation  of  uncle  and  niece  of  itself  will  not 
do :  but  I  think  there  is  enough  in  the  evidence  to  constitute  the  relation  of 
master  and  servant.  Suppose  a  son  has  money  enough  to  find  himself  in 
clothes,  the  relation  of  father  and  son  is  not  destroyed  by  that  circumstance. 
In  this  case,  the  uncle  is  in  loco  parentis.    The  smadiest  degree  of  service  will 

t  This  case  decides,  that  where  a  bill  is  accepted  payable  in  London,  presentment  of  it 
there  need  not  be  averred  in  the  deelaratioa.— 11  J.  B.  Moore. 
Vol.  XU.— 74 
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do.  It  seemi  there  wae  no  eenrant  kept ;  uid  it  ii  reasonable  to  eonclode,  thit 
all  the  members  of  the  family  assieted  in  turn  in  the  performance  of  the  home- 
hold  work. 

The  cousin  of  the  girU  and  a  surgeon,  proved,  that  when  she  returned  to  her 
ancle's  house,  after  she  had  been  seduced  and  abandoned  by  the  defendant,  the 
was  in  a  state  of  very  great  agitation,  and  continued  so  for  some  time :  diat 
f  he  received  medical  attendance,  and  was  obliged  to  be  watched,  lest  she  should 
do  herself  some  injury.  This  was  taken  as  evidence  raising  the  presumption 
of  loss  of  service  by  the  uncle ;  and  he  had  a 

Verdict— Damages  400L 

*•/.  ffiUiama,  and  Law^  for  the  plaintifi^  r^. 

Denman^  C.  S.,  for  the  defendant.  ■- 

[Attomies— J.  Piaii,  and  Mkhell.} 

The  Mnersl  evidence  in  cuee  of  thie  deeeriptioni  to  prove  Iom  of  oervioe,  i»  the  fact  of 
the  birto  of  a  child,  and  the  aickneas  and  confinement  which  are  attendant  upon  it :  bat,  in 
the  preaent  case,  ihe  party  had  no  child ;  and  therefore  the  above  waa  the  only  evideiM 
given  to  aapport  that  part  of  the  ease. 


PAWCETT,  Gent.,  One,  Ac*,  v.  WRATHALL. 

In  oitMrnj^U  on  an  attorney's  bill,  where  the  charges  are  for  boaineaa  done  for  two  per* 
Bona,  partnera ;  if  one  only  ia  sued,  and  there  ia  no  plea  in  abatement,  the  other  may  be 
called  as  a  witneaa  for  the  plaintiff. 

Assumpsit  on  an  attorney's  bill.  The  chaiges  were  partly  for  preparing 
briefs  for  counsel  to  attend  before  the  dommissioners  on  the  behalf  of  the  defend- 
ant, and  a  person  who  was  in  partnership  with  him  when  they  had  becoise 
bankrupts. 

This  partner  was  called  as  a  witness  for  the  plaintiff. 

Marryatf  for  the  defendant,  objected  to  his  testimony,  on  the  ground  of 
interest. 

/*.  Pollock^  for  the  plaintiff,  stated,  that,  in  a  case  from  the  Northern  Cir* 
cuit,  the  Court  of  King's  Bench,  a  few  Terms  previously,  had  decided,  that  if 
a  contract  is  joint,  and  only  one  is  sued,  if  there  be  no  plea  in  abatement,  the 

garty  who  is  not  sued  is  a  competent  witness  even  to  prove  Ihe  defendant's 
ability. 

Abbott,  C.  J.,  disallowed  the  objection. 

It  appeared  that  separate  bills  had  been,  delivered  to  the  defendant  and  the 
witness,  and  that  the  witness  had  paid  his. 

Verdict  for  the  plaintifil 
F.  PoUock,  for  the  pUintiff. 
Marryat  for  the  defendant 

[Attcmies — FawceH^  and  CAes/er,  junr.] 
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*MYERS  V.  TAYLORt  Gent,  One,  Ac. 


A  picm  "  jNitf  dmrrnm  co«Iwiimm*'  may  be  receiTed  at  Ni$i  FriuM  on  papor,  ud  need  not 

bo  truwcribtd  apon  parcbment 

Chittt,  for  the  defendant,  tendered  a  plea  puU  darrein  eontinuanee.  It 
was  on  paper. 

Flaiii  for  the  plaintiff,  submitted,  that  it  ought  to  be  put  upon  parchment:-— 
it  is  to  form  part  of  the  record. 

Abbott,  G.  J.,  observed,  that  he  had  inquired  of  Mr.  Bellamy f  who  said 
that  it  was  usual  on  circuit  to  put  such  a  plea  upon  parchment. 

Searletit  ae  amtctis  curiae^  remarked,  that  the  plea  at  Nisi  Priue  is  pleaded 
ere  tenue^  and  is  afterwards  transcribed  by  the  clerk  of  Niti  Priue  on  the 
record,  and  it  is  a  mere  matter  of  form  whether  it  is  on  parchment  or  not. 

Chitty  mentioned  that  his  Lordship  had  decided  in  a  similar  case  before, 
that  the  plea  need  not  be  transcribed  on  parchment 

Abbott,  G.  J.  Mr.  Chiiiy  has  referred  me  to  a  former  decision  of  my 
own ;  I  shall  act  in  unison  with  that  decision,  and  receive  the  plea  upon  paper. 
The  plea  was  received,  and  the  cause,  of  course,  could  not  be  tned. 

Plati^  for  the  plaintiff. 

Chiity^  for  the  defendant. 

[Attomies — ScargiU  f  i?.,  and  Cottle.] 


,j^yy,  •ADJOURNED  SITTINGS  IN  LONDON,  AFTER  TRINTTY 

TERM,  1826. 


BOURKE  V.  WARREN  et  al. 

If,  in  a  libel,  asterisk!  be  put  instead  of  the  name  of  the  party  libelled,  to  make  it  action* 
able,  it  is  sufficient  that  the  part]r  should  be  so  designated,  that  those  who  know  the 
plaintiff,  may  understand  thai  he  ia  the  person  meant ;  and  it  is  not  necessary  that  all 
the  world  should  understand  it.  But  if  witnesses,  who  state  that  they  understand  that 
the  plaintiff  is  the  person,  also  say  that  thev  were  enabled  so  to  understand  by  the 
perusal  of  another  libel,  with  which  the  defendant  had  no  concern,  their  evidence  ought 
to  be  laid  out  of  the  case. 

If  a  letter,  set  out  as  inducement,  be  alleged  to  contain  "the  wordt  and  wutter  following  :** 
and  when  the  letter  ia  read  in  evidence,  it  is  found  to  contain  all  that  is  stated  in  the 
declaration,  and  something  more,  this  is  no  ▼ariance. 

This  was  an  action  for  a  libel  published  in  the  Cdurier  newspaper,  accusing 
the  plaintiff  of  being  the  writer  of  a  fabricated  letter,  signed  ^Jo,  Evane.^^ 

llie  declaration  stated,  that  the  plaintiff,  before,  &c.,  was  accustomed  to 
attend  at  a  certain  police-office,  commonly  called  the  Marlborough  Street 
police-office,  to  collect  information,  and  was  commonly  known  by  the  descrip- 
tion of  the  Timee  reporter ;  and  that  Charles  Burton  Lane  appeared  there, 
and  made  information  on  oath,  that  a  person  had  committed  an  indecent  assault 
on  him.    That  one  John  Orosset  Muirhead  was  apprehended,  and  was  coo- 
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mitted  on  that  charge ;  and  that  Bobert  SpUnhury^  to  whom  Lane  was  an  ap 
prentice,  was  bound  by  Teeagnizance  for  the  appearance  otLmie  to  give  evidence 
against  Mtnrhead;  and  that  before  the  publishing,  &c.,  of  the  scandalous,  ke^ 
tiM  hereisafter  sext  mentioned,  on,  ^'C.,  st,4i;c.,  a  oeHain  letter  was  addretsei 
written,  and  sent  to  the  said  flcbert  Spitsbury^  whidi  said  letter  contained  tkt 
words  and  matter  following,  of  and  concerning  the  said  John  Chroseei  Muirhead^ 
and  of  and  concerning  the  said  chaige,  and  of  and  concerning  the  said  Charla 
Burton  Lane^&nd  of  and  concerning  the  said  Robert  SpUtbury^  and  of  and  con* 
ceming  the  said  recognizance.  (The  letter  was  here  set  out  verbatim  with  tnnum- 
doei.  It  contained  a  request  that  Mr.  SpUsbury  would  get  Lane  oot  of  the  way, 
and  a  promise  of  indemnity,  and  a  present  of  500/.,  and  so  &r  the  letter  wai 
act  out  exactly  as  it  really  was ;  but  in  the  declaration  it  went  on :)  ^As  diere  ii 
nothing  unworthy  a  peHectly  honest  man  in  what  I  (meaning  ihe  writer  of  lbs 
said  letter)  propose,  and  which  you  (meaning  the  said  Robert  Spitsbttry)  may 
with  perfect  *propriet^  accede  to,  I  (meaning  the  writer  of  the  said  let-  r,«^ 
ter)  shall  expect  a  wntten  answer."  (It  then  set  out  the  letter,  which  *- 
was  signed  Jo,  Evans  to  the  end.)  The  declaration  then  stated,  as  indnce- 
ment,  a  paragraph  in  the  Courier  newspaper,  in  which  it  was  stated  that  the 
letter  had  been  written  by  a  person  who  had  been  sued,  and  also  a  letter  writtea 
to  the  magistrates  at  die  Marlborough  Street  police-office,  by  a  person  named 
Edmonds,  (which  letter  was  a  copy  of  the  libel,  except  that  the  part  of  it,  in 
which  were  five  asterisks  in  the  libel,  was  supplied  with  the  words  *'7lmei 
reporter**  in  this  letter,  and  then  the  libel  itself  was  set  out.  The  libel  itself 
professed  to  be  a  copy  of  the  letter  of  Edmonds,  "Hiat  letter,  as  stated  in  the 
libel,  asked  the  magistrates  to  declare  that  Edmonds  was  not  the  author  of  the 
fabricated  letter,  (signed  Jo,  Evans  ;)  and  the  libel  went  on  to  say,  that  if  the 
magistrates  would  not,  "  the  only  alternative  I  (meaning  the  said  Edward 
Edmonds)  now  have,  is  to  state  that  the  *  *  *  *  *  (meaning  the  said  plaintiff,)t 
is  the  person  accused  by  Mr.  H,  of  fabricating  the  letter  sent  to  Mr.  SpUsbwy»^ 
Plea — General  issue. 

When,  as  a  part  of  the  proof  of  the  introductory  averments,  the  letter,  signed 
Jo,  Evans,  was  put  in,  it  was  verbatim  the  same  as  staled  in  the  declaration, 
except  that  one  paragraph  of  it  was  as  follows  :-—** As  there  is  nothing  unwor- 
thy a  perfecdy  honest  man  in  what  I  propose,  and  which  you  may  with  perfect 
propriety  and  ^^fj^y  accede  to,  I  shall  expect  a  written  answer." 

Scarlett,  and  F,  'Pollock,  for  the  defendants,  objected  that  this  was  a  variance; 
the  word  S€ffety  conveying  a  different  sense  from  the  word  propriety ;  the  one, 
in  this  case,  meaning  the  absence  of  legal  guilt,  the  other  moral  correctness; 
and,  from  the  context,  those  words  evidently  bore  different  meanings. 

*Gumey,  and  Piatt,  contra.     This  letter  is  not  the  libel  complained  r^2K^ 
of,  and  we  do  not  profess  to  set  out  the  exact  words  ;  we  only  say,  that  ^ 
the  letter  contained  "  the  words  and  matter"  that  we  have  set  forth ;  and  it 
does  so :  and  though  it  may  contain  two  words  more,  we  have  proved  all  that 
we  have  alleged. 

Abbott,  C.  J.  This  ia  not  a  variance.  This  letter  is  mere  inducement,  and 
not  the  libel  itself.  This  letter,  no  doubt,  must  be  set  out  with  a  ceruin  degree 
of  correctness,  but  it  need  not  be  in  the  exact  words  ;  all  that  is  or  need  be 
alleged,  is  the  substance,  or  so  much  of  it  as  is  necessary,  which  is  here  proved 
as  laid. 

In  the  libel  the  party  libelled  was  designated  by  five  asterisks.  To  prove 
th^t  the  plaintiff  was  the  person  meant,  Mr.  Roe,  the  magistrate,  and  Plank 
ail  officer  of  the  Marlborough  Street  pohce^iffice,  proved  £at  they  understood 
it  to  mean  the  plaintiff;  but  they  bo&  stated  that  they  did  not  derive  their 
knowledge  entirely  finom  the  perusal  of  the  libel  itself,  but  partly  from  the  letter 

t  This  was  the  only  ptsaage  in  the  libel  which  ooald  by  any  peeaibiUty  apply  to  i^ 
pbiatiC 
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tiiEdmondtf  which  had  heen  sent  to  Mr.  Roe^  in  which  the  words  **71fnei 
reporter"  were  introduced  instead  of  the  fi/ve  asterisks. 

Another  witness  proved,  that  he  considered  the  plaintiff  was  the  person 
nsaotk  beoMwoi  m  toe  fivst  Courier  newspaper,,  whicii  was  mentioned  in  tte 
^eckuBtien,  the  writer  of  the  letter  to  Mr.  SpiMmy  was  asserted  to  be  a  per- 
ton  who  had  been  sued  by  Mr.  If. 

On  this  evidence,  the  defendants'  counsel  went  to  the  jucyi  on  the  ground 
that  it  was  not  sufficiently  shown  that  the  plaintiff  was  the  person  meant  by 
the  libeL 

Abbott,  C  J.,  (to  summing  np^  to  the  jury.)  The  question  ibi  your  conr 
sideratiott  is,,  whether  yon  think,  the  libel  designates  the  plaintiff  in  such  a  waj 
MA-i  as  to  let  those  *who  knew  him  understand  that  he  was  the  person 
J  meant  ?  It  is  not  necessary  that  all  the  world  should  understand  the 
libel ;  it  is-  sufficient  if  those  who  know  the  plaintiff  can  make  out  that  he  is 
the  person  meant.  With  regard  to  the  evidence  of  Mr.  Roe^  and  of  Plonks  I 
think  yon  ought  to  lay  that  out  of  the  case,  because  they  had  seen  the  written 
letter  of  EtiinondMj,  (with  which  the  defendants  had  nothing  to  do,)  and,  there* 
ibie,  they  pertly  derive  their  information  from  that*  In  Sie  nrior  newspaper 
some  allusion  was  made  to  a  person  who  had  been  sued,  ana  that  was  what 
guided  the  last  witness.  You  must,  therefore^  consider*  whether  the  two  news* 
papers  showed  to  those  who  knew  the  plaintifl^  that  he  was  the  person  meaaU 

Verdict  for  the  defondants. 

Gumty^  and  Pbtt,  for  the  plaintiff. 

Scttrm^  and  JP.  Pollocks  for  the  defendants. 

[Attomiea— &.  GUI,  and  21  <^  &  Pearee:\ 

la  Rmt^B  case,  Trio.  12  Ann.  (I  Curw.  Hawk.  543,)  it  was  reBoIved,  that  a  defamatorj 
writing,  ezpressioff  only  one  or  two  letteri  of  a  name,  in  luch  a  manner  that,  from  what 
goes  before  and  foilowg  efier,  it  mast  needs  be  understood  to  siffnify  such  a  particular  pei^i 
■on,  in  the  plain,  obvious,  and  natural  construction  of  the  wholei  is  as  properly  a  libel  as 
if  it  had  ezpreaaed  the  whole  name  at  large. 


WEBBER  V.  VENN. 

A  ncticB  of  aet-off  can  only  be  ffiven  with  the  plea  of  the  ffeneral'  issue.    If  there  be  any 
other  plea  heaidee  ua  general  issue,  the  set-off  mast  be  plesdad. 

Assuiffsir.  The  declaration  stated,  that  the  defendant  was  employed  as 
slerk  to  the  plaintiff,  and  that  he  undertook  to  obey  the  directions  of  the  plain- 
tiff, and  Aat  he  was  directed  to  accept  bilb  to  the  amount  of  2400/.  only :  but 
that,  not  r^rding»  ^.,  he  accepted  biUs  to  a  greater  amount.  There  were 
also  the  common  money  counts.  Pleas— The  general  issue ;  the  statute  of 
limitations ;  with  a  notice  of  set-4^. 

t^jll  *Abbott,  C.J.  I  observe  that  there  are  the  general  issue,  and  a  plea 
•I  of  the  statute  of  limitations,  with  a  notice  of  set-off.  This  is  wrong:  I 
think  it  proper  to  mention  it,  as  this  is  a  mistake  sometimes  made.  A  no/tea 
of  set-off  cannot  be  given  with  any  other  plea  but  the  general  issue*  In  all 
other  cases,  a  ast-off  must  be  pleaded. 

Verdict  for  the  plaintiff-^Damages  6000L  by  eonsent. 

Scarlett^  and  F.  Pollock,  for  the  plaintiff. 

Gtrme^,  for  the  defen^nU 

[AJitiamiea'^Peachy,  and  OrlebawJ} 

2Z 


690  Parkin  v.  Far.   T.  T.  1826.  [Sll 


PARKIN  V.  FRY. 

If  m  person  who  ii  the  iiiTentor  of  t  scheme  get  gentlemen  to  set  as  a  committee,  witk 
intention  of  forming  a  joint*8tock  company  to  carry  it  into  efiect.  and  he  himaelf  act  ii 
secretary  to  the  committee,  he  cannot  mamtain  an  action  against  one  of  the  commiittt 
for  bis  services  aa  such  secretary,  or  for  his  tronbie,  or  for  jonrnies  he  undertakes  in 
iurtherance  of  the  execatioo  of  the  scheme. 

AssmrPfliT.  The  declaration  stated,  that  in  consideration  that  the  plaintiff 
would  permit  the  defendant  and  others  to  use  an  invention  for  which  he  had 
obtained  a  patent,  the  defendant  promised  to  pay,  iui.  There  was  also  a  coont 
for  work,  labor,  and  joumies  performed,  and  the  common  money  eoontk 
Plea-General  issue. 

It  appeared  that  the  plaintiflT  had  invented  a  mode  of  laying  pieces  of  granite 
of  the  width  of  nine  inches,  end  to  end,  so  as  to  form  a  substitute  for  iron  rail- 
roads, at  a  much  less  expense ;  and  that  for  this  invention  the  plaintiff  had 
obtained  a  patent,  and  that  prospectuses  (which  mentioned  the  patent)  had  been 
issued,  for  forming  a  joint  stock  company,  to  be  called  77^  Naiional  Stom'Wtg 
Company.  It  was  proved  by  a  clerk  of  the  solicitor  to  the  company,  that  a 
committee  was  appointed,  and  that  the  plaintiflT  acted  as  secretary.  It  was 
admitted  that  money  was  advanced  for  the  intended  company,  and  that  a  balaooe 
was  ill  the  hands  of  the  defendant,  who  was  a  banker,  and  that  the  plaintiff 
acted  as  the  secretary  at  the  meetings  of  *the  committee,  and  took  seve-  r^^m 
ral  joumies  on  the  business  of  the  intended  company,  (of  which  his  ^ 
actual  expenses  had  been  paid  out  of  the  company's  funds ;)  and  evidence  waa 
also  given  of  the  value  of  his  services.  However,  the  only  evidence  to  connect 
the  defendant  with  the  case  as  having  acted  in  the  affairs  of  the  company,  wu 
the  following  resolution  of  the  committee  of  the  intended  Naiional  StaM-waji 
Company : 

*^June  6th,  1825. — Resq|[ved,  that  William  Fry^  Esq.,  be  added  to  the  com- 
mittee ;'* 

And  abo  the  fact  of  his  attending  a  meeting  of  the  committee  on  the  23d  of 
«/tine,  1825,  at  which  the  plaintiff  acted  as  secretary,  and  at  which  the  defend- 
ant moved  a  resolution  which  appeared  in  the  minutes  of  the  meeting  as 
follows : 

''  Adjourned  tint  dit^  the  secretary  being  instructed  to  summon  the  committee 
as  soon  as  necessary.'* 

F,  Pollock^  for  the  defendant  It  is  true  that  Mr.  Fry  has  a  small  som  of 
money  in  his  hands ;  but  that  he  holds  for  the  subscribers  to  the  company,  to 
whom  he  must  pay  it  when  they  call  it  out  of  his  hands.  But  my  answer  to 
this  action  is  this  :^-The  whole  scheme  was  the  plaintiff*'s,  he  being  the 
inventor  of  the  plan.  The  committee  met  on  his  suggestion,  to  carry  his  plan 
into  effect :  he  has  no  more  right  to  bring  an  action  against  Mr.  Fry  for  his 
acting  as  secretary,  than  Mr.  Fry  has  to  bring  an  action  against  him  for  acting 
as  one  of  his  committee ;  and  1  submit  to  his  Lordship,  that  if  the  company 
originated  with  the  plaintiff,  he  must  look  to  the  scheme  for  his  reward ;  and 
instead  of  the  company  calling  on  the  plaintiff  to  assist  them,  he  collected  the 
company  together. 

Abbott,  G.  J.  Where  is  the  proof  (hat  the  plaintiff  was  emplo3red  by  the 
defendant  ? 

*  Scarlett.    The  plaintiff  is  recognized  by  the  committee  as  the  secre-  ^i^ 
tary ;  and  in  the  very  resolution  moved  by  the  defendant,  is  a  direction  ^ 
to  the  secretary  to  do  an  act. 

Abbott,  G.  J.  Will  it  be  more  than  this — ^that  the  plaintiff  has  obtained  a 
patent,  and  assembles  gentlemen  to  sanction  it,  for  a  company  could  not  go  on 
without  a  higher  sanction;  and  when  it  is  determined  that  joumies  sh^  he 
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made,  tfiey  pay  his  expenses :  indeed,  I  was  forcibly  struck  by  Mr.  PoUoeVt 
aignment,  that  they  might  iust  as  well  chsrge  him  for  their  attendance. 

ScarleiL    Bnt,  my  Lord,  the  company  stiU  exists,  and  is  not  dissolved. 

Abbott,  C.  J.  I  consider  it  as  never  yet  formed.  If  the  gentlemen  had  sent 
for  the  plaintiiT  to  assist  them,  it  would  have  been  different;  but  he  is  plainly 
the  first  mover  and  instigator  of  it,  and  I  cannot  say  that  there  is  any  evidence 
that  the  plaintiff  was  employed  by  Mr.  /Vy. 

Nonsuit, 
ScarlaU  and  CkUiy^  for  the  plaintiff. 
F,  PoUockt  for  the  defendant. 

[A-ttomies — Baker^  and  Young  4r  VaOinga.} 


In  ^e  ensuing  MxekoilmoM  term,  ChiUy  moved  the  Court  to  set  aside  the 
nonsuit;  but  the  Court  refused  the  Rule. 


« 


*814]  *SNOW  et  al.  v.  LEATHAM  et  al. 

In  ra  action  of  trover  to  raeorer  bank-Dotea  belonging  to  the  plaintifia,  which  the  defend^ 
•nta  had  taken  without  uaing  due  caution,  if  it  appear  that  the  plaintifTa'  porter  had  dif- 
ferent securitiea  for  money  to  set  turned  into  bank-notes  and  cash,  and  that  he  came 
back  with  the  odd  cash,  but  alleged  that  the  notes,  whicit  were  the  remaining  j>roeeeda 
of  the  aecuriitea,  were  stolen,— ^t  will  be  for  the  Jury  to  aay,  whether  the  securities  were 
stolen  from  him  before  they  were  cashed,  or  whether  the  bank-notea  wrere  stolen  after- 
wards, and  when  they  were  the  property  of  the  plainttfTs  in  his  hands.  If  the  latter, 
it  is  not  material  whether  the  porter  purloined  the  bank-notea  himself,  or  was  robbed  of 
them  by  thievea. 

If  the  defendants  received  notice  of  the  loss,  that  notice  is  not  to  be  considered  in  point  of 
law  as  operating  as  a  notice  for  all*  time ;  and  unless  such  notice  be  renewed,  it  will  be 
for  the  Jury  to  say,  whether,  if  the  defendants  heard  no  more  of  the  matter  for  a  year  or 
more,  they  might  not  fairly  conclude  that  the  notes  had  been  got  back. 

A  mistake  of  the  date  of  one  of  the  notes  in  such  a  notice  (the  number  and  amount  bein^ 
correctly  stated)  will  not  avail  the  defendants,  unless  they  were  misled  by  it.  And  it 
is  no  answer  to  an  action  of  this  kind,  that  the  defendants  were  always  in  the  habit 
of  changing  notes  for  strangers  without  ssking  the  names,  dec,  of  those  who  brought 
them,  nor  even  that  other  country  bankers  did  so, — provided  the  Jury  are  satisfied  that 
the  defendants  took  these  notes  under  such  circumstances  as  would  awaken  suspicion 
in  the  mind  of  a  reasonable  man  acquainted  with  business. 

Trover  for  three  bank-notes  of  200/.,  100/.,  and  50/. 

From  the  evidence  on  the  part  of  the  plaintiffs,  it  appeared  Ihat  they  were 
bankers  in  London^  and  that,  on  the  evening  of  the  7th  September^  1824,  they 
collected  their  securities  for  money,  and  gave  those  payable  east  of  7*emj9/e- 
Ear  to  a  confidential  porter,  since  deceased,  to  obtain  payment  of  them  next 
day.  Among  them  was  a  dividend  warrant  for  1379/.  6«.  Oc/.;  a  check  on 
Messrs.  Glyn  fy  Co.  for  294/.  7«.  9(/. ;  and  a  check  on  Messrs.  RtmingtonM 
for  50/.  14s.  8(/.  On  the  morning  of  Uie  8th,  it  appeared  that  the  porter  came 
in  with  his  coat  pocket  cut,  and  in  great  agitation,  and  said  he  had  been  robbed 
of  all  the  notes  he  received  for  these  three  securities  and  others.  The  odd 
Bovereigns  and  silver  he  brought  with  him.  It  was  proved  that  the  100/.  note 
was  one  of  the  notes  paid  on  the  dividend  warrant,  the  200/.  note  at  Messrs. 
OlyrCn^  and  the  50/.  note  at  Messrs.  RemingtorC 8  $  but  neither  of  the  clerks 
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caraM  recollect  wketfier  Aitj  ieBp«etif«l3r  paid  ffane'  notes  t»  iiim  porlR  ef  t2» 
plaintif&  or  to  any  other  person.  Ob  tint  8lh  of  Sepiemberf  kaod-bilb  woe 
printed t  stating  the  nnmbers,  dates^  and  annants  of  these  notes^  (and  oC  oihen 
stolen  with  tfajem;)-  but  in  these  bills  the  2001.  note  was  described  as  of  the  dale 
rf  the  9th  of  AuguHr  1^8M«  whereas  in  £u:t  its  dale  was  the  IMi  of  f^upaiit 
1824.  Cki  the  eve  of  the  Bmuatitr  races  in  tliat  year,  which'  am  in  the  mooik 
of  September^  it  being  expected  that  the  notes  wtwid  be  ^attempted  to  ,^^. 
be  passed  there,  TVmnlon,  a  Bouhsfreei  officer,  called  at  the  defend-  ^ 
ants'  bank  at  Donctuter^  and  gave  them  one  of  the  hand-bills ;  and  it  also 
appeared  that  one  of  the  plaintiffs  wrote  a  letter  te  the  defendants  mi  the  sub- 
ject ill  the  course  of  that  month :  and  it  was  proved,  by  the  evidence  of  Mr. 
nenson,  the  plainlifis'  attorney,  who  traced  the  notes,  that  he  called  on  the 
defendants  on  the  26th  of  October,  1825,  when  they  stated  that  they  received 
the  notes  in  question,  and  had  given  their  own  notes  in  change  for  them,  daring 
the  Doneaster  race-week  of  1825;  and  diat,  it  being  the  race  week,  they  did 
not  know  of  whom  they  had  received  them,  nor  did  they  ask  the  person  his 
name. 

On  this  evidenee  it  was  contended,  that  the  defendants  bad  not  eidy  evioeed 
a  want  of  due  caution  in  the  manner  in  which  they  had  taken  the  notes,  bnt 
that,  once  having  had  distinct  notice  that  they  were  the  plaintiffs*  property, 
the  defendants  must  be  considered  as  taking  them  with  a  knowledge  of  whose 
they  were. 

The  Solicitor  Oeneral  contended^  that  the  plaintiffii  ought  to  be  nonsuited. 
There  was  no  evidence  that  these  bank-notes  ever  were  die  property  of  the 
plaintiffs:  because,  if  the  dividend  warrant  and  cheques  were  lost  by  the 
porter,  and  taken  by  others  to  the  places  where  they  were  payable,  these  notes 
never  belonged  to  the  plaintiffii. 

Abbott,  G.  J.  I  must  leave  it  to  the  Jury  to  say,  whether  the  porter  was 
robbed  before  or  afler  the  securities  were  satisfied.  There  is  the  strong  feet 
of  his  bringing  back  the  loose  cash  on  them. 

The  SoUcitar  Omeral  went  to  the  Jury.  I  do  not  mean  to  deny,  that  it  is 
the  duty  of  a  person  to  refuse  to  change  a  note,  where  there  is  probable  ground 
to  suppose  that  it  was  unfeirly  come  by.  But  if  it  is  taken  under  such  dr- 
eumstances  as  not  to  raise  a  suspicion,  the  loss  *must  fall  on  the  plain-  rMt « 
tiffs ;  and  if  the  plaintiffs  themselves  were  negligent,  they  cannot  recover  *- 
against  another  party  who  has  incautiously  taken  the  note.  In  September, 
1824,  nodce  of  the  loss  was  given  to  the  defendants;  but  from  the  number  of 
notes  changed  by  country  bankers,  and  the  quantity  of  these  notices,  it  ctn 
never  be  incumbent  on  them  to  look  through  their  bundle  of  notices  before 
they  give  a  customer  change  for  a  note.  If  stolen  notes  are  not  recovered,  it  is 
uicumbent  on  the  losers  lo  renew  their  notices  from  time  to  time.  Here  a 
notice  was  sent  in  1824,  with  a  view  to  the  Doncaeter  races  in  diat  year. 
Now,  as  the  notice  was  not  renewed  the  next  year,  it  led  the  defendants  to 
believe  that  the  notes  had  been  got  back :  and  further,  the  plaintiffs*  own  DOtiee 
was  calculated  to  mislead,  as  it  gave  a  wrong  date  to  one  of  the  notes.  It 
would  be  {nx)i^d  that  notes  of  a  large  amount  were  oflen  changed  at  the  lai]^r 
country  banks,  and  that  it  was  never  the  practice  to  ask  for  the  address  of  the 
party  bringing  the  note.  And  if  it  were,  it  would  be  an  idle  question,  for  the 
party  would  only  give  a  false  address,  which  would  mislead  the  parties,  instead 
of  being  of  any  use.  Indeed,  at  the  Bank  of  England,  the  most  ragged  man 
in  London  would  have  notes  changed  to  any  amount,  without  any  qnestioii,  if 
ke  only  wrote  his  name  on  the  back  of  them. 

For  the  defendants,,  it  was  proved  that  value  was  given  far  these  notes  by 
the  defendants,  and  that  it  was  the  practice  of  their  and  of  several  other  emi* 
Bent  country  banks,  not  to  take  the  address  of  the  persons  they  chaoged  notes 
iur.  nor  to  make  any  entry  of  the  numbers,  though  some  of  them  asked  the 
name  of  the  bringer* 
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Scarlett,  in  reply,  contended,  that  the  mistake  of  the  date  in  the  notice  made 
no  difference,  as  Uie  defendants  were  not  misled  by  it;  and  as  to  the  notice 
being  renewed,  notice  once  given,  is,  in  point  of  law,  always  notice,  and  no 
lenewal  could  be  ever  required. 

Mi»n       *Abbott,  C.  J.    (To  the  Jury.)    The  plaintiflfs  allege  that  they  were 
^  deprived  of  these  notes  without  a  change  of  property,  and  that  the 
defendants  took  them  in  such  a  manner  as  not  to  entitle  them  to  keep  them. 
The  law  should  be  such  as  not  to  impede  the  circulation  of  notes  on  the 
one  hand,  and  not  to  give  encouragement  to  theft  and  fraud,  by  allowing  too 
great  a  facility  in  disposing  of  stolen  property,  on  the  other.     If  a  person  take 
a  Bank  of  England  note,  under  circumstances  which  might  awaken  suspicion 
in  the  mind  of  a  reasonable  man  acquainted  with  business,  and  which  ought  to 
cause  him  to  make  inquiries,  and  he  forbear  to  do  so,  he  cannot  hold  the  pro- 
ceeds of  such  note  from  the  person  who  has  lost  it     In  this  case,  you  have  to 
consider  whether  the  stealing  was  after  the  securities  were  cashed  and  turned 
into  money ;  for,  if  it  was,  whether  the  porter  purloined  the  notes  himself,  or 
whether  they  were  stolen  from  him  by  thieves,  is  immaterial.    On  the  approach 
of  the  Dancaater  races,  in  1824,  notice  of  the  robbery  was  sent  to  the  defend- 
ants, on  a  supposition  that  it  was  likely  that  the  notes  would  be  attempted  to 
'be  passed  there.     Now  it  is  contended,  as  matter  of  law,  that  notice  once  given 
ia  notice  for  all  time.     I  do  not  go  aU  that  way  with  the  learned  counsel  for 
the  plaintifis :  and  I  think  it  is  for  you  to  consider  whether,  as  men  of  business, 
the  defendants  would  fairly  advert  to  a  notice-  of  this  kind,  given  a  year  before, 
or  whether  they  might  not  suppose,  as  they  heard  nothing  more  about  the 
matter,  that  the  notes  had  been  got  back.     As  to  the  mistake  of  the  date  of  one 
of  the  notes,  that  I  think  makes  no  difierence,  unless  the  defendants  were  mis- 
led by  it.     It  is  proved  for  the  defendants,  that  they  do  not  ask  who  brines  the 
notes,  nor  enter  numbers  or  dates.     But  the  question  for  you  to  consider  is, 
whether  the  defendants  conducted  their  business  in  the  race  week  in  such  a 
manner  as  to  hold  out  temptation  to  persons  unlawftilly  possessed  of  property 
to  pass  it  to  them — ^the  defendants  knowing  that  at  such  a  time  aU  sorts  of 
*S1R1   P^^^°^»  some  being  of  the  highest,  and  some  of  *the  most  depraved 
-'   classes,  were  then  at  that  place.    If  you  think  that  was  so,  you  ought 
to  find  for  the  plaintiffs ;  but  if  you  think  that  there  was  nothing  incorrect  in 
the  manner  in  which  the  defendants'  bank  was  carried  on,  and  that  the  defend- 
ants  took  the  notes  in  the  regular  and  proper  course  of  business,  you  will  find 
a  verdict  in  their  fiivor. 

Verdict  for  the  plaintiffs — ^Damages  350/. 

Abbott,  C.  J.  I  hope  that  the  gentlemen  who  carry  on  the  business  of 
bankers  in  the  country  will  be  warned  by  what  has  taken  place,  and  conduct 
their  business  with  more  care  in  fiiture. 

Scarlett,  Brougham,  and  Piatt,  for  the  plaintiffs. 

The  Solicitor  Ueneral,  Denman,  and  Parke,  for  the  defendants. 

[Attomies^-^enson  4*  ^'*  and  Leaver,'] 

See  the  eases  otBeehuntk  v.  Corrall,  ante,  p.  261 ;  Snow  v.  Feaeoek,  ante,  p.  215 ;  Dawnt 
Hailing,  ante,  p.  lit  and  the  cases  there  cited. 
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FUSSTL  et  al.»  Executors  of  D\WSON,  v.  BROOKES  et  al. 

If  ft  bond  be  sWen  for  the  repayment  of  money,  with  interest  at  51.  per  emt.,  proof  thtt 
the  obligee  naa  received  intereei  on  it  at  71  per  cent,  will  not  avoid  the  bond,  unlev  the 
jury  are  satisfied  that  it  was  acreed,  at  or  before  the  execution  of  the  bond,  that  moif 
than  51.  per  eetU.  should  be  paia. 

Debt  on  a  bond,  dated  Mcy  8,  1820,  in  the  penal  sum  of  120<ML,  m  seeaic 
the  repayment  of  600/.  and  interest,  at  6/.  per  ctnL,  on  the  8th  of  May^  1832. 
Pleas,  Ist,  the  general  issue,  and,  2d,  that  the  loan  was  usurious,  the  money 
being  lent  at  7i  per  cent. 

It  was  proved,  that  in  July,  1823,  the  defendant  went  to  />aur«on,  (who  died 
iXi  Jipril^  1824,)  and,  having  put  down  15/.,  which  was  half  a  year's  interest  at 
5/.  per  cent,,  said,  **  Now,  Mr.  Dawson^  what  have  I  more  to  pay,  to  make  op 
the  7i  per  cent, 9^^  To  this  Dawnon  replied,  *'  I  have  had  things  of  you  to  the 
amount  of  2/.  10«.,  and  if  you  give  me  5/.  more,  that  will  be  the  sum;"  and 
that  the  defendant  did  so. 

*  Scarlett,  in  reply,  contended,  that,  as  the  interest  was  payable  in  r^,^ 
May,  if  this  further  interest  was  paid  for  the  forbearance  tiU  July,  ^ 
though  the  payment  would  be  usurious,  it  would  not  avoid  the  bond. 

Abbott,  C.  J.  To  avoid  the  bond,  it  is  necessary  that  the  usurious  interest 
ihould  have  been  agreed  for  at  or  before  the  execution  of  the  bond ;  and  if  the 
Jury  are  satisfied  that  it  was  so  agreed  for  at  or  before  the  execution  of  the 
bond,  there  is  no  doubt  that  the  bond  is  void ;  but  if  it  was  agreed  for  afte^ 
wards,  the  bond  will  be  good,  though  that  payment  was  usurious. 

Verdict  for  the  plaintifi. 

Scarlett,  and  Parke,  for  the  plaintiffs. 

Marryat,  for  the  defendants. 

[Attomies — Adlington  fy  Co,,  and  Frowd  4*  i^.] 

By  the  stat.  12  iinne,  at.  2,  c.  16,  it  is  enacted,  "  That  no  person  or  persons  wfaitso- 
ever.  from  and  after  the  nine  and  twentieth  day  of  SepHemher^  in  the  year  of  our  Lord,  1714, 
upon  any  contract,  which  shall  be  made  from  and  after  the  said  nine  and  twentieth  day  of 
September^  take,  directly  or  indirectly,  for  loan  of  any  moniea,  wares,  merchandise,  or 
other  commodities  whatsoever,  above  the  value  of  five  pounds  for  the  forbearance  of  one 
hundred  pounds  for  a  year,  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a  lon^r 
or  shorter  time;  and  that  all  bonds,  contracta,  and  aasurances  whatsoever,  made  after  the 
time  aforesaid,  for  payment  of  any  principal,  or  money  to  be  lent  or  covenanted  to  be  per- 
formed upon  or  for  any  usur]^,  whereupon  or  whereby  there  shall  be  reserved  or  taken 
above  the  rate  of  five  pounds  in  the  hundred,  aa  aforesaid,  shall  be  utterly  void;  and  that 
all  and  every  person  or  persons  whatsoever,  which  ahall,  after  the  time  aforesaid,  upon  any 
contract  to  be  made  after  the  aaid  nine  and  twentieth  day  of  September,  take,  accept,  am 
Mcetve,  by  way  or  means  of  any  corrupt  bargain,  loan,  exchange,  chevizance,  soift,  ot 
interest  of  any  wares,  merchandize,  or  other  thing  or  things  whataoever,  or  by  any  deceit- 
ful way  or  meana,  or  by  any  covin,  engine,  or  deceitful  conveyance,  for  the  forbeariof  or 
S'ving  day  of  payment  for  one  whole  year,  of  and  for  their  money  or  other  thing,  above 
e  sum  of  five  pounds  for  the  forbearing  of  one  hundred  pounds  for  a  year,  and  so  after 
that  rate  for  a  greater  or  lesser  sum,  or  ior  a  longer  or  shorter  *term,  shall  forfeit  r*^^ 
and  lose  for  every  such  offence  the  treble  value  of  the  monies,  warea,  merchandizes,  ^ 
and  other  things  so  lent,  bargained,  exchanged,  or  shifted." 

In  the  case  of  Tate  v.  Wellings,  3  T.  R.  538,  Mr.  Justice  BuUer  laya  it  down,  that,  to 
avoid  a  contract  on  the  ground  of  usury,  it  must  be  shown  that  it  waa  usurious  at  the  tiiaa 
it  was  entered  into ;  for,  if  the  contract  were  legal  at  that  time,  no  subsequent  event  can 
make  it  usurious.  And  in  Nieholt  v.  Lee,  3  Anst.  940,  in  debt  on  bond,  the  defendant 
plead*  d,  that,  after  the  execution  of  the  bond,  the  plaintifi'  took  and  received  from  dii 
defendant  more  than  lawful  interest  for  the  money  due.  This  plea  was  held  bad  on  demar- 
rer,  Maedonald,  C.  J.,  aaying,  that,  to  avoid  a  aecurity  aa  usurious,  you  must  show  tbat 
the  agreement  waa  illegal  from  ita  origin. 

In  the  case  of  Lord  Bernard  v.  Saul,  1  Str.  498,  it  waa  laid  down,  that,  in  action!  of 
oMiumpnit,  the  defendant  may  give  unury  in  evidence  under  the  eeneral  issue ;  bat  that, 
where  the  plaintifi*  sues  on  a  specialty,  it  must  be  pleaded.  And  in  the  caae  of  HiBf- 
Montague,  2  M.  &  S.  377,  it  was  held,  that  a  plea  of  uaury  to  an  action  of  debt  on  bead, 
must  particularly  set  forth  the  corrupt  contract,  and  the  usurious  interest :  and  a  plea,  not 
stating  these,  waa  held  bad  on  apecial  demurrer. 
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M'GILLIYRAT  et  al.,  Assignees  of  INGLIS  et  al.,  Bankrupts,  v.  SIMSON. 

Ao  agreement  by  a  broker,  that  he  will  sell  goods  for  his  principals,  and  pay  over  the  pro* 
coeds,  without  setting  off  a  debt  duosfrom  the  principals  to  him,  is  not  binding. 

But  if  be  also  agrees  not  to  set  off  a  debt  due  from  a  prior  firm,  which,  by  a  previous  letter, 
the  principals  had  agreed  to  pay  him,  the  principals  having  assumed  the  funds  of  that 
firm;  the  letter  and  the  agreement  must  be  set  against  each  other,  and  the  broker  will 
Dot  be  allowed  to  set  off  that  debt  against  the  proceeds  of  the  goods. 

Assumpsit.  The  declaration,  which  contained  several  special  counts,  stated, 
that  the  bankrupts,  together  with  another  partner,  since  deceased,  carried  on 
business  with  one  JEdward  Ellice,  under  the  firm  of  Inglis^  Ellice^  fy  Co,,  snd 
that  Elliee  retired  from  the  said  partnership  on  the  30th  of  ^pril,  1821,  and 
that  the  bankrupts  and  the  now  deceased  partner  commenced  business  under 
the  firm  of  Inglu  ^  Co.;  that  a  sum  of  1844/.  7«.  5(f.  was  due  to  the  defend- 
ant from  the  firm  of  Inglis,  EUtce^  ^  Co.,  and  a  further  sum  of  418/.  4s.  2c/. 
from  the  firm  of  Inglis  ^  Co. ;  and  that  the  firm  of  Jnglis  ^  Co.,  since  the 
death  of  the  deceased  partner,  was  possessed  of  four  bills  of  lading,  whereby  a 
great  quantity  of  dmber  was  deliverable  to  them ;  and  that,  at  the  time  of  the 
*3211  ^^^^  ®^  ^^  promise,  the  firm  *of  Inglis  ^  Co.  was  insolvent,  of 
^  which  the  defendant  had  notice ;  and  that,  in  consideration  that  Jnglis 
4*  Co.  would  employ  the  defendant  as  broker  to  dispose  of  the  timber,  for  a 
certain  commission,  and  would  indorse  and  deliver  the  bills  of  lading  to  him, 
the  defendant  undertook  to  account  for  and  pay  over  the  proceeds  of  the  sale, 
tcithoui  deducting  thertfrom  the  Mume  of  money,  or  either  of  thetn,  eo  due  to 
Um  as  (foresaid.  The  plaintifis  then  averred  performance,  on  the  part  of  the 
bankrupts,  before  their  bankruptcy,  and  that  the  timber  sold  fof  9000/.  besides 
the  expenses  and  charges  of  the  sale ;  but  that  *'  the  defendant,  not  regarding, 
^.,  aid  not,  nor  would  account  for  and  pay  over  the  proceeds  without  deduct 
ing  the  two  sums  due  to  him  as  aforesaid ;  but,  on  the  contrary,  rendered  an 
account,' in  which  he  deducted  the  whole  of  tfie  said  two  sums;  and  hath 
refijsed  to  render  any  other  account.*'     Plea — General  issue. 

That  the  plaintifils  were  the  assignees  of  Inglis  4*  Co.,  was  admitted.  And 
it  appeared  by  the  evidence  of  Mr.  James  Inglis,  that  the  partnership  of  the 
house  of  Inglis,  Elliee,  4r  Co,  was  dissolved  on  Uie  30th  of  •^pril,  1821,  that 
firm  then  owing  between  1800/.  and  1900/.  to  the  defendant;  and  that  the  firm 
of  IngHs  fy  Co.,  after  the  retirement  of  Mr.  EUice,  (who  is  still  alive,)  was 
indebted  to  the  defendant  in  about  400/.  On  the  death  of  the  witness's  father, 
on  the  7th  of  August,  1822,  it  was  found  that  the  house  was  insolvent,  and 
the  witness  called  the  creditors  together,  (and  among  them  the  defendant,)  and 
informed  them  of  it.  In  the  monSis  of  October  and  November,  1822,  the  bills 
of  lading  in  question  arrived :  they  were  of  timber,  the  property  of  the  house. 
The  defendant,  who  had  long  been  the  broker  of  the  house,  was  asked  to  act 
as  broker  in  the  sale  of  them,  and  was  told  that  he  must  not  set  ofif  the  debt 
doe  from  either  of  the  firms  against  the  proceeds,  but  must  render  an  account 
of  the  whole  proceeds,  and  pay  them  ever.  To  this  the  defendant  assented. 
However,  on  his  cross-examination,  the  witness  stated  that  it  was  then 
*3221  *i^^®°^®^  ^^^  there  should  not  be  a  bankruptcy,  but  that  the  business 
-■  should  be  carried  on  by  the  partners,  under  the  inspection  of  trustees ; 
and  this  was  done  firom  August,  1822,  t«  May,  1823;  but  on  the  29th  of 
May,  1823,  a  commission  of  bankrupt  was  sued  out  The  defendant  delivered 
an  account  in  the  following  form  :— 

Drs.      Inglis,  ElKce^  ^Co.m  acct  with  Alexr.  SUmsonf  Or. 

To  brokerage  and  measuring  I 

on  mahogany,  ^81844    7    6  dCO    0    0 
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Inglin  ^  Co.        in  acct.  with 


Altxr.  Simion^ 


Cr. 


^Here  followed  a  number  of  items, 
including  the  whole  of  the  debt  of  the 
firm  of  Inglia  ^  Co,;  and  the  whole 
of  these,  together  with  the  sum  of 
1&44/.  78,  bd,t  above  stated,  were 
added  together  as  a  total.) 


(On  this  side  of  the  account  the 
defendant  gave  credit  for  the  proceeds 
of  the  timber,  and  also  for  some  other 
items.) 


Tlie  effect  of  this  account  being  to  set  off  the  debts  of  both  finns  against  the 
proceeds  of  this  timber.     This  was  the  case  for  the  plaintiffs. 

AsnoTT,  0.  J.  It  strikes  me,  that,  Mr.  JSilice  being  still  alive,  the  debt  dae 
from  the  firm  of  Inglis,  EUice,  ^  Co,  cannot  possibly  be  set  off.  Bat  it  also 
appears  to  me,  that  the  promise  not  to  set  off  the  new  account  is  not  binding. 
The  bankruptcy  has,  clearly,  nothing  to  do  with  it. 

Scarlett^  for  the  defendant.  I  submit,  that  Mr.  Simaon  is  justified  in  what 
he  has  done.  He  made  the  promise  to  render  the  entire  proceeds,  when  it 
was  understood  on  all  hands,  that  there  was  to  be  no  bankruptcy;  and  that 
promise  being  made  under  a  difierent  set  of  circumstances,  the  assignees  can 
only  recover  on  the  bankrupt  laws,  which  *allow  of  the  setting  off  of  t^^m 
debts  due  from  the  bankrupts.  It  is  said,  as  to  the  account  due  from  '- 
InglU,  Eilice,  ^  Co.,  that  that  is  a  debt  due  from  three,  which  cannot  be  set 
off  against  a  debt  due  to  two.  However,  I  shall  show  that  the  bankrupts 
wrote  the  defendant  a  letter,  in  these  terms  :— 

**London,  30th  Aprils  1821. 
"  We  beg  to  acquaint  you,  that  Mr.  ERice  retires  from  our  firm  from  the  pre- 
sent date.  The  business  of  the  house  will  be  continued,  as  heretofore,  by  the 
remaining  partners,  wh4>  assume  the  funds  and  charge  themselves  tcilh  the 
liquidation  (f  the  debts  of  the  partnership.  We  remain,  respectfully.  Sir, 
your  most  obedient  servants, 

'^Inglin,  EUieey  ^  Co, 
"j£.  Simson,  Esq." 

Now,  by  this  letter,  in  consideration  of  taking  the  funds,  they  alsq  take  the 
debts  on  themselves.  Suppose  there  had  been  no  agreement  wi&i  Mr.  Simsor^ 
and  that,  afler  such  a  circular,  the  new  firm  had  put  goods  into  the  hands  of 
the  broker,  could  he  not  have  set  off  the  old  debt  against  these  goods  ?  The 
creditor  may  not  be  bound  by  receiving  this  letter ;  but  they  are  bound,  as  the 
writers  of  it.  They  thake  themselves  the  debtors ;  and  I  submit,  that  we  may 
charge  both  accounts  against  them. 

Campbell.  In  the  very  account  delivered,  the  defendant  calls  this  the  debt 
of  Ingtis^  Ellice,  ^  Co, 

Scarlett,  No  doubt  it  was  so;  but  Inglis  ^  Co,  having  adopted  it,  he 
charges  it  against  them. 

Abbott,  C.  J.  I  am  of  opinion,  that,  if  the  effect  of  that  letter  be  such  as 
Mr.  Scarlett  states,  then  the  conversation  between  Mr.  Inglis  and  the  defendant 
must  be  set  against  it,  and  the  parties  must  therefore  come  to  their  legal  rights ; 
and  then  the  old  rule  prevails,  that  the  debt  *of  three  cannot  be  set  off  r^^ 
against  two.  The  new  account  due  from  Inglis  4*  Co.^,  amounting  to 
418/.  4s.  2d,,  you  may  set  off,  but  not  the  old  one  of  Inglis,  EUice,  ^  Co, 

Verdict  for  the  plaintiffs  accordingly. 

Ourney,  and  Campbell,  for  the  plaintiffs. 

Scarlett,  Marryat,  and  Parke,  for  the  defendant. 

[Attomies— i7ea/e;yt  and  JV.  Wright.} 
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In  the  ensuing  Aiichaelmaa  Term,  Crumey  moved  for  a  rule  nisi  for  a  new 
trial,  and  contended,  that  the  defendant  was  not  entided  to  Bet  off  the  debt  due 
from  either  of  the  firms,  because,  in  consideration  of  the  brokerage  of  the  tim- 
ber, he  agreed  not  to  set  off  dther  of  the  debts ;  and  this  being  a  promise 
founded  on  a  valuable  consideration,  he  must  be  bound  by  it.  The  Court,  after 
adverting  to  the  cases  of  Elmid  v.  Cart^  1  East,  375  ;  Corr^orth  v.  Riveit^  2 
M.  &  S.  510  ;  and  Atayer  v.  Atas,  8  Moore,  276,  and  1  Biiig.  311,t  refused 
ferule. 

t  Tn  the  case  o(  Eland  y.  Carr,  the  Court  held,  that  if,  to  ft  plea  of  aet  off,  the  plaintiff 
replies,  that  the  goods  for  which  the  action  is  broaght,  were  to  be  paid  for  in  ready  numey^ 
inch  replication  is  bad.  In  the  case  of  JPair  ▼.  itt*7eer,  16  East.  130,  Lord  Bllenhorougk 
impears  to  doubt  the  authority  of  that  case.  However,  in  the  case  of  Con^orth  ▼.  Eivettt 
toe  Court  held,  that,  in  a»»umip»ii  for  goods  sold,  the  defendant  night  set  on  an  acceptance 
of  the  plaintiff 's,  which  had  come  into  his  hands  after  the  delivery  of  the  goods,  although 
the  defendant  had  agreed  to  pay  for  the  goods  in  readv  money.  And  in  the  case  of  Mover 
T.  Niaa,  the  Court  of  Common  Pltfas  reeogniied  toe  authority  of  the  esse  of  Eland  v, 
Csrr. 


*325]  *LOTD  et  al.  v.  FRESHFIELD  and  KAYE,  Gents.,  Two,  ^. 

If  money  be  lent  to  one  of  two  partners,  who  says  he  borrows  it  for  the  fitm,  and  he  mis- 
apply It,  and  there  be  proof  thst  the  plaintiff  lent  it  under  circumstances  of  negligence, 
and  out  of  the  ordinary  course  of  business,  he  cannot  recover  against  the  other  psrtner. 

If  money  be  lent  to  one  partner  on  his  individual  credit ;  the  faet  that  it  is  sppiied  in  dis- 
cbarge of  the  liabilities  of  the  firm  will  not  enable  the  lender  to  sue  the  firm  for  its 
repayment. 

If  a  witness  is  called,  and  refreshes  his  memory  as  to  the  numbers  of  blank  notes,  by  an 
entry  In  a  book,  the  counsel  of  the  opposite  party  may  cross-examine  as  to  the  other 
parts  of  that  entry. 

Deeds  ought  to  be  atteated  in  the  same  room  in  which  they  are  executed,  and  not  carried 
sway  for  attestation.  The  witnesses  ought  to  be  csreful  that  they  hear  the  formal  words 
of  delivery  used ;  and  it  is  highly  expedient  thst  the  party  executing  should  state  that  he 
fiiUy  nnderstanda  what  he  is  executing.  But  to  make  the  party  designate  the  instrument 
in  the  presence  of  the  witnesses,  as  by  saying  "  this  is  my  power  of  attorney,'*  or  the 
like,  would  be  laying  down  a  rule  someiimes  productive  of  inconvenience, 

the  banker  of  one  of  the  parties  in  a  cause  is  bound  to  answer  what  such  party's  balance 
was  on  a  given  day,  as  it  is  not  a  privileged  communicatioD. 

Monet  lent.    Plea — General  issue. 

The  case  opened  on  the  part  of  the  plaintiffs  was,  that  they,  beuig  bankers, 
bad  advanced  a  sum  of  7000/.  to  Mr.  Charles  Kaye,  one  of  the  defendants,  on  the 
23d  of  August^  1825,  and  a  further  sum  of  70007.  more,  on  the  20th  of  the  same 
month.  It  was  opened,  that  these  sums  were  advanced  on  the  credit  of  the  firm 
of  Frtshfield  fy  Kaye^  (the  defendants,)  who  were  solicitors  to  the  Bank  of  Eng* 
land  ;  and  also  that  a  great  part  of  it  had  been  applied  in  discharge  of  liabilities 
of  that  firm,  which  they  must  otherwise  have  made  good,  if  they  had  not  been 
liquidated  by  the  money  advanced  by  the  plaintiffs,  and,  therefore,  that  (he 
defendants*  firm  profited  by  the  advance.  To  substantiate  this,  the  plaintiffs' 
counsel  stated,  that  Mr.  Charles  Kaye  went  to  the  plaintiffs'  banking-house, 
and  said  to  one  of  them  that  he  was  instructed  to  raise  money  for  Mr.  Legh^ 
of  Cheshire^  who  was  a  client  of  the  firm  of  Freshfield  8r  Kaye^  and  that  a  sum 
of  7000/.  was  wanted  for  him.  This  sum  was  advanced  by  the  plaintiffs,  on  the 
23d  q{  JlugtMt;  but  Mr.  Kaye  was  not  authorized  by  Mr.  Legh  to  borrow  it, 
nor  did  the  money  ever  reach  him ;  the  way  in  which  it  was  disposed  of  being  as 
follows :  A  lady,  named  Fitzgerald^  the  daughter  of  Sir  James  Fitzgerald^  had 
ft  sum  of  20,000/.,  3  per  cent.  Reduced,  standing  in  her  name,  and  she  had 
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given  Messrs.  Frezhfidd  fy  Kaye  a  joint  and  several  power  of  attorney  to  seH 
it  out  if  they  should  think  fit.  This  stock  was  sold  out  by  Mr.  Charles  Kayty 
and  tlie  firm  were,  therefore,  liable  to  make  it  good ;  and  it  woold  be  shown 
that  11,000/.  of  the  sum  advanced  by  the  *piaintifi8  was  put  into  the  r^^^ 
hands  of  Mr.  Ecuthope,  a  broker,  for  the  purchasing  stock  to  replace  ^ 
that  of  Miss  Fitzgerald.  With  regard  to  2000/.  more  of  the  money  advanced 
by  the  plaintiff,  it  was  opened  that  Mr.  Tale^  a  gentleman  residing  in  Yorh 
shire,  who  was  a  client  of  the  firm,  had  borrowed  through  them  a  sum  of 
5000/.  from  the  Albion  Insurance  Office ;  2000/.  of  that  sum  was  paid  by  Mr. 
Edye  to  his  credit,  at  his  private  banker's,  and  1791/.  of  the  2000/.  of  the 
plaintiffs',  was  sent  by  Mr.  Kaye  to  Mr.  Tale  in  discharge  of  the  liability  of 
the  firm ;  and  200/.  more  of  it  was  paid  by  Mr.  Charles  Kaye  to  the  bankers 
of  the  firm,  Messrs.  Snuihf  Payne,  4*  'Smith;  a  sum  of  7000/.  had  been 
repaid  to  the  plaintiffs  by  Mr.  Charles  Kaye ;  and  for  the  other  7000/.  the  pre- 
sent action  was  brought.  It  was  admitted  in  the  opening  that  Mr.  Freshfield 
was  totally  ignorant  of  the  whole  of  the  transactions  above  detailed,  and  that 
the  way  in  which  it  was  sought  to  fix  him  was,  as  being  at  that  time  the  part- 
ner of  Mr.  Kaye. 

On  the  subject  of  the  loan  of  the  money,  a  clerk  of  the  plaintifls'  proved, 
that  Mr.  Charles  Kaye  called  at  their  banking-house,  and  after  a  conference 
with  Mr.  Lewis  Loya,  seven  notes  of  1000/.  each  were  given  to  him,  on  his 
(Mr.  C.  Kaye's)  check ;  and  the  clerk  stated,  that  it  being  usual  to  pat  in  their 
books  the  initiab  of  the  person  to  whom  notes  were  paid,  in  this  instance 
the  initials  C  K,  were  entered.  He  further  stated,  that  the  defendants*  j^rm 
never  had  an  account  at  the  plaintififs'  banking-house.  These  notes  were  paid 
by  Mr.  Charles  Kaye  to  the  credit  of  his  account,  at  his  private  banker's,  (who 
was  not  the  banker  of  the  firm.) 

The  evidence  as  to  Miss  Fitzgerald's  stock  amounted  to  this,  that  the  defend- 
ant, Freshfield,  and  Mr.  Kaye,  senior,  the  father  of  Mr.  Charles  Kaye,  had 
been  attornies  to  her  father ;  but  it  did  not  appear  that  she  was  ever  a  cuent  of 
the  firm  of  the  defendants ;  and  on  some  mquiries  being  made,  in  the  year 
1825,  it  appeared  that  her  *8tock  had  been  all  previously  sold  out  by  r,^ 
Mr.  Charles  Kaye,  under  a  joint  and  several  power  of  attorney  from  *- 
her  to  the  defendants ;  she  having  stated  to  Mr.  Harman,  a  bank  director,  that 
she  had  signed  some  paper,  but  did  not  know  that  it  gave  a  power  to  sell  the 
stock.  The  stock,  however,  had  been  purchased  back  again  into  her  name, 
through  the  agency  of  Mr.  Easthope,  who  was  employed  by  Mr.  Charles  Ka^ 
in  his  own  name,  Mr.  Kaye  using,  in  a  letter  he  wrote  to  Mr.  Easthope,  the 
words  "/,"  "  it  will  be  a  great  convenience  to  me,"  and  signing  his  own  name, 
and  not  the  name  of  the  firm.  In  the  purchase  of  that  stock,  a  considerable 
portion  of  the  money  advanced  by  the  plaintiffs  was  applied.  The  power  of 
attorney  which  was  put  in,  was  a  joint  and  several  power  to  Messrs.  Freshjield 
^  Kaye,  to  sell  the  whole  or  any  part  of  the  stock.  The  instructions  for  it 
were  written  by  a  clerk  of  that  firm  in  their  office,  but  by  the  direction  of  Mr. 
Charles  Kaye  only. 

Another  clerk  of  Messrs.  Freshjield  4*  Kaye  proved  that  he  witnessed  the 
execution  of  the  power  of  attorney  by  Miss  Fitzgerald ;  he  stated,  that  she 
was  in  a  drawing-room  at  the  office,  which  was  not  ordinarily  used  for  the 
purposes  of  business,  and  which  was  beyond  Mr.  Charles  Kaye's  prif'ate 
room.  He  further  stated,  that  he  was  called  in  to  see  her  sign  it,  he  not  knowing 
what  it  was  ;  and  that  afler  seeing  her  execute  it,  he  took  it  into  the  next  room 
to  attest  it,  but  that  he  heard  no  explanation  given  to  her  as  to  what  it  was. 

Abbott,  C.  J.     What  did  Miss  Fitzgerald  say  ? 

The  witness.   I  don't  know  that  she  said  any  thing  except  the  formal  words. 

Abbott,  G.  J.  Without  meaning  to  cast  any  imputation  on  the  witness,  I 
must  say,  that  I  think  too  little  attention  is  paid  to  this  matter ;  very  t^m 
ofbn  deeds  are  carried  *out  of  the  house  to  be  attested,  and  in  some  '- 
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eases  it  has  been  foigotten  and  omitted.  In  my  judgment,  the  attestation  should 
in  all  cases  be  made  in  tbfi  room  where  the  deed  is  executed,  and  witnesses 
should  be  careful  that  the  formal  words,  "  I  deliver  this  as  my  act  and  deed," 
are  used  by  the  party.  I  think  it  also  highly  expedient  that  the  witness  should 
hear  the  party  say,  diat  he  understands  what  it  is  that  he  is  doing.  Too  little 
attention  b  paid  to  this  matter ;  it  ought  to  be  treated  with  much  more  care 
than  it  is. 

Scarlett,  It  occurs  to  me,  my  Lord,  that  it  would  be  much  more  advanta- 
geous if  the  party  said,  <*  this  is  my  power  of  attorney,"  or  designated  the 
instrument  he  was  executing. 

Abbott,  C.  J.  I  think  that  that  would  be  holding  the  parties  too  strictly, 
because  there  might  be  cases  where  binding  parties  to  adhere  to  such  a  rule 
would  be  highly  inconvenient.  I  have  thought  it  right  to  say  what  I  have,  as 
it  is  a  matter  worthy  of  the  most  serious  consideration  of  the  profession. 

As  to  the  part  of  the  plaintiflf's  money  which  was  paid  to  Mr.  7b/e,  it  was 
proved  that,  on  the  26th  of  AugUBt^  Mr.  Tatty  who  lived  in  YorkMhirty  had 
borrowed  5000/.  of  the  Albion  Insurance  Office.  The  firm  of  Freshfield  ^ 
Kayt  were  his  attorneys,  and  that  sum  was  in  the  hands  of  Mr.  Charle$  Kaye; 
and  that  3000/.  of  that  5000/.  he  sent  to  Yorkshire^  but  paid  2000/.  of  it,  on 
the  same  day,  to  his  own  private  banker,  and  sent  1791/.  of  the  money 
advanced  by  the  plaintiffs  into  Yorkshire  instead ;  and  200/.  more  of  the 
money  advanced  by  the  plaintiffs,  Mr.  Kave  paid  into  the  bank  of  Smithy 
Payne  ^  Smithy  to  the  credit  of  the  defendants'  €rm ;  and  it  appeared  that 
Mr.  Charles  Kaye  had  not  the  power  of  drawing  on  the  funds  of  the  house  in 
the  hands  of  their  bankers. 

«3291       *^  ^^r\i  in  the  house  of  Whitmore  4*  ^m  who  were  Mr.  Charles 
^  Kay^s  private  bankers,  was  asked  what  Mr.  Charles  Kay^s  balance 
was  at  a  given  day. 

The  witness  applied  to  the  Lord  Chief  Justice,  and  said,  that  their  orders 
were  not  to  state  what  the  balance  of  any  customer  was,  except  by  the  direc- 
tion of  the  Judge. 

Abbott,  C.  J.  It  is  not  a  confidential  communication ;  I  think  you  are 
bound  to  answer  the  question. 

Searletty  for  the  defendant,  Freshfield,  It  is  clear  that  the  money  was  not 
lent  to  Mr.  Charles  Kaye  on  the  credit  of  the  firm  of  Freshfield  fy  Kaye, 
because  it  was  advanced  on  the  check  x>f  Mr.  Charles  Kaye  alone ;  and  as  to 
its  being  applied  to  partnership  purposes,  Miss  FUzgeralawhs  never  a  client 
of  the  firm,  and  it  is  not  even  asserted  that  Mr.  Freshfield  was  conusant  of  the 
transactions  relative  to  her  stock,  but  quite  the  contrary ;  and  in  directing  the 
broker  to  buy  it,  Mr.  Charles  Kaye  fives  the  order  on  his  own  sole  account. 
As  to  Mr.  Tate^s  money,  that  stands  thus :  Mr.  Kaye  had  5000/.  from  the 
AUnon  for  Mr.  Tate,  who  was  a  client  of  the  house.  Now  he  keeps  two  of 
the  thousand  pound  notes  received  from  the  Albion,  and  sends  Mr.  Tate  one 
of  the  notes  advanced  to  him  {Charles  Kaye)  by  the  plaintiffs,  and  a  part  of 
the  proceeds  of  another  of  them.  That  is  a  mere  change  of  one  note  for 
another  of  equal  value,  and  not  an  applying  of  the  plaintiff's  money  to  the 
purposes  of  the  house. 

Abbott,  C.  J.  This  case,  on  the  part  of  the  plaintiffs,  has  been  put  on  two 
grounds :  First,  That  the  money  was  lent  by  the  plaintiffs  to  the  firm  of  Fresh* 
field  ^  Kaye,  This  ground  clearly  fails,  for  it  is  shown  that  it  was  advanced 
to  Mr.  Charles  Kaye  alone,  his  initials  C.  K,  being  put  in  the  plaintiffs*  books 
at  the  time  the  notes  were  given  to  him.     The  second  ground  on  which  this 

*3301  ^^^  ^^  *^^^  ^'  ^^^  ^^  money  was  applied  to  partnership  purposes  in 
^  re-purchasing  stock,  which  both  the  defendants  were  liable  to  make 
fi[t)od.  On  the  evidence,  it  is  very  doubtful  whether  Mr.  Freshfield  could  have 
been  called  on  to  make  good  that  stock,  but  on  this  I  give  no  opinion.  Charles 
Riye  alone  employed  tlie  broker  to  buy  it — ^he  gave  directions  in  his  own 
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name  only— ^nd  wrote  a  letter  on  the  subject  in  hie  own  name^  and  signed  H 
**  CharUs  Kayt^  and  not  Freshfield  4"  ^oy^9  and  he  does  not  profess  to  say 
that  it  is  a  transaction  of  the  partnership.  As  to  the  2000/.,  part  of  which 
was  sent  to  Mr.  7Vi/e,  and  200/.  of  the  residue  paid  to  the  bankers  of  the  firm; 
it  appears  that  Charles  Kaye^  as  a  partner  of  the  house,  had  received  5000/1, 
and  that  instead  of  sending  the  identical  five  notes  of  1000/.  each,  he  takes  two 
of  those  five,  and  the  next  day  sends  Mr.  Tate  instead,  the  proceeds  of  part 
of  two  of  the  notes  advanced  to  him  by  the  plaintifis. 

Ald(trean.  My  Lord,  it  appears  that,  on  the  25th  of  Auguei^  he,  as  a  part* 
ner  of  the  house,  gets  5000/.  of  Mr.  Tate^e  money  ;  he  keeps  2000/.,  and,  on 
the  26th,  he  gets  the  plaintififs'  money,  and  repays  Mr.  Tate  out  of  that 

Abbott,  C.  J.  That  is  no  more  than  the  case  of  a  man  borrowing  a  ten 
pound  note  to  pay  his  butcher,  and  instead  of  paying  the  butcher  with  that 
individual  note,  he  receives  some  money  of  his  partners,  and  pays  the  butcher 
with  that. 

Brougham.  I  would  put  it  thus,  my  Lord:  Charles  Kaye  misapplied  7We*t 
money  on  the  26th,  and  for  this  the  partners  were  liable  ;  and,  therefore,  they 
were  benefited  by  the  money  of  the  plaintifis,  as  it  discharged  them  from  thit 
liability. 

Abbott,  C.  J.     Gendemen  of  the  jury,  you  have  heard  *Mr.  r^^ 
Brougham* s  observation ;  and  if  you  think  that  there  was  a  loan  of  ^ 
money  by  the  plaintifiis  to  the  partners,  you  will  find  a  verdict  for  the  plaintiffii 

Verdict  for  the  defendanti. 

Abbott,  C.  J.  Now  the  cause  is  over,  I  can  say,  that  as  soon  asitwtf 
proved  by  the  plaintifis'  clerk,  that  the  initials  C.  K.  were  entered  in  their  bo(^ 
I  considered  the  cause  at  an  end. 

Brougham*  Alderson^  and  Cameron^  for  the  plaintifis. 

ScarletU  and  Gumey,  for  the  defendant  Freshfidd. 

[Attomies — WUlis  ^  Co.^  for  the  plaintifis ;  Freshfield^  in  person ;  and  Crw- 

der  ^  JIf.,  for  the  defendant,  C  JToye.] 


BEFORE  ABBOTT,  C.  J.,  AND  BATLE7,  J.f 

In  Banc. 

Brougham  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial.  He  contended,  that  as  the  power  of  attorney  was  given  by  MiM 
Fitzgerald  to  the  firm  oiFreshfield  ^  Aaye,  she  must  be  considered  as  a  client 
of  the  house,  and  that  the  money  of  the  plain ttfiTs  was  paid  in  discharge  of  the 
liabilities  of  the  firm ;  and  further,  that,  as  the  plaintifis  lent  their  money  on  a 
representation  that  it  was  for  Mr.  Legh,  who  was  avowedly  a  client  of  the  firm, 
it  was  lent  on  the  credit  of  both  th**  defendants. 

Baylet,  J.  It  would  stand  thus :  that  Mr.  Charles  Kaye^  being  partner  of 
a  house,  stales  (what  is  not  true)  that  the  house  want  to  borrow  money  for  Mr. 
Legh,  Now,  *unless  you  connect  Mr.  Freshjield  with  the  transaction,  r^^ 
it  is  not  evidence  against  him.  ^ 

Brougham.     But,  my  Lord,  to  borrow  money  for  their  clients,  was  within 

1  Mr.  Justice  Holroyd  was  in  the  Bail  Conrt,  and  Mr.  Jnstice  LittleMe  had  gone  to 
diambeis. 
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the  scope  of  their  business  as  attornies.  I  have  further  to  object,  that  there 
was  not  legal  evidence  of  the  fact  that  the  initials  ^C.  JT."  were  placed  against 
the  entry  of  the  notes  in  the  plaintiffs'  books.  I  called  the  clerk  to  prove  the 
loan  of  die  notes,  and  he  refreshed  his  memory,  as  to  the  numbers,  by  an  entry 
made  by  himself;  and  Mr.  Scarlett  cross-examined  him  as  to  the  initials. 

Batley,  J.  Were  not  the  initials  **C.  JT."  a  part  of  the  entry  you  exa- 
mined to? 

Abbott,  G.  J.  Tes.  And  if  you  make  one  half  the  entry  evidence,  ought 
not  the  other  side  to  have  the  rest  of  the  entry,  if  they  wish  it  T  It  would  be  a 
diigrace  to  the  administration  of  justice,  if  half  an  entry  could  be  read  without 
the  rest. 

Batlbt,  J.  The  witness  can  only  say.  This  entr^  is  in  my  handwriting : 
I  have  no  doubt  that  the  numbers  of  the  notes  are  right,  because  they  are  m 
this  book.  Now,  if  he  speaks  so  far  from  the  entry,  he  ought  to  give  the 
whole  of  it. 

Brougham,  Then,  my  Lord,  it  should  have  been  left  to  the  Jury  to  con- 
trast the  entry  with  Charles  Kaye^e  assuming  to  act  for  Mr.  Ltgh^  a  client  of 
the  house. 

Batlbt,  J.  Is  it  a  regular  mode  of  doing  business  to  lend  7000/.  without 
any  security  but  such  a  check  as  this,  and  without  any  voucher  from  the  client  f 

Brougham,     We  also  submit,  that,  if  this  money  was  borrowed  by  Charles 
*3a31    ^^^  alone,  and  was  appUed  in  ^discharge  of  the  liabilities  of  the  firm, 
•■    both  partners  are  liable. 

Abbott,  C.  J.  Taking  the  evidence  together,  it  appeared  to  me,  that  the 
advance  was  to  Charles  Kaye  alone,  and  not  to  Freshfield  ^  Kaye,  As  to  any 
rule,  that  if  one  partner  borrows  money  on  his  separate  credit,  he,  by  applying 
it  to  partnership  purposes,  thereby  makes  the  house  liable;  I  wish  it  to  be  dis- 
tinctly understood,  that  I  do  not  subscribe  to  that  doctrine.  I  considered,  that 
these  were  private  transactions  of  Charles  Kaye,  in  fraud  of  his  partner. 

Batlbt,  J.  It  seems  to  me,  that  there  is  no  ground  for  disturbing  this  ver- 
dict. In  point  of  law,  one  of  several  partners  may  pledge  the  partnership  name 
for  money  bona  fide  lent,  the  lender  supposing  that  one  partner  has  the  authority 
of  the  house  to  borrow,  and  that  he  is  borrowing  for  the  purposes  of  the  house. 
But  if  there  be  gross  negligence,  and  the  transaction  be  out  of  the  ordinary 
course  of  business,  the  lenders  cannot  recover  against  the  other  partners,  if  the 
money  be  misapplied.  The  plaintiffs  lend  to  Charles  Kaye  alone  :  the  sum  is 
very  large ;  and  there  is  no  document,  not  even  a  letter  from  Mr.  Legh,  stating 
that  he  wants  any  money ;  and  no  deed  passes.  Now,  is  this  a  loan  that  a 
man  would  be  expected  to  make?  If  a  man  lend  where  no  prudent  man  ought, 
he  is  himself  answerable  if  there  be  any  thing  wrong.  It  is  said  that  1800/. 
and  200/.  went  into  the  joint  funds  of  Freshfidd  4*  Kaye,  over  which  Charles 
Kaye  had  no  control.  But  I  answer,  that  it  is  not  sufiicient  to  show,  that  the 
money  was  applied  to  the  purposeir  of  the  house,  unless  the  firm  had  &ir 
ground  to  presume  that  it  was  properly  borrowed  for  them ;  if  this  were  enough, 
yon  would  enable  one  partner  to  defraud  the  others.  There  were  5000/.  to  be 
sent  to  Mr.  Tate^  from  the  Albion,  If  Mr.  Kaye  had  not  obtained  diis  loan 
*a341  ^^^^  ^^  plaintififs,  Freshfield  would  have  found  *that  1800/.  were  mis- 
'  applied :  that  would  have  drawn  his  attention  to  the  matter.  But  by 
this  loan  he  is  lulled  into  security,  and  supposes  all  to  be  regular.  If  Messrs. 
Loyd  fy  Co.  lend  money  irregularly,  they  cannot  sue  Mr.  Freshfield  if  it  be 
misapplied.  It  was  a  negligent  act,  at  least,  in  the  plaintififs  to  lend  it;  and 
they  therefore  cannot  call  on  an  innocent  party  for  its  repayment 

Rule  refused. 
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THOMPSON  et  al.  v.  TRAIL  et  al. 

Where  the  master  of  a  ship  gives  a  receipt  for  goods  put  on  board,  it  behores  him  not  to 
sign  a  bill  of  lading  till  that  receipt  is  given  up. 

If  such  a  receipt  is  in  the  hands  of  the  consignor,  who,  after  the  failure  of  the  consigOM, 
demands  ihe  goods,  and  the  Captain  refuse  to  deliver  them,  assigning  as  his  reason,  thtt 
he  has  signed  a  bill  of  lading  to  the  consignee,  this  is  a  conversion;  although  the  coo- 
■ignor  did  not  lender  either  the  freight  or  a  compensation  for  the  trouble  of  losdiog. 
And  the  fact,  that  one  of  the  consignors  said  to  one  of  the  consignees,  after  the  failure, 
that  he  was  sorry  for  it,  but  would  do  as  the  other  creditors  did,  will  not  make  it  least 
conversion,  if  that  conversation  was  unknown  to  the  Captain.  However,  if  the  Cap- 
tain, instead  of  assigning  the  reason  he  did  for  the  non>delivery,  had  said,  **  (he  goooi 
are  now  on  board,  and  I  must  take  them  to  their  destination,"  that  would  have  been  no 
conversion.  The  fact,  that  the  ship  is  named  by  the  consignee,  makes  no  difference  u 
to  a  stoppage  in  transitu. 

w 

Trover  for  ten  barrels  of  bar  tin.     Plea — Greneral  issue. 

The  plaintiffs  were  lead  and  tin  merchants,  and  the  defendants  the  owners 
and  master  of  the  ship  George  and  Mary,  It  was  proved,  on  the  part  of  the 
plaintiffs,  that,  on  the  23d  of  January ^  1826,  the  plaintiffs  received  an  order 
from  Messrs.  May,  Aylwin^  fy  Co.^  of  St,  Mary^axe,  London,  for  the  tin  ii 
question,  to  be  shipped  on  board  the  George  and  Mary,  for  Leghorn,  The 
goods  were  shipped  on  the  24th,  and  the  plaintiffs  took  the  following  receipt 
from  the  mate :— - 

**  Received  on  board  the  George  and  JIfary,  Captain  Browne  for  Leghmn, 
from  Thompeon,  FamtDorth  ^  Co.,  Dowgate  Iron  Wharfs 


<^ 


^\   N°.  Y^^        10  Barr«b  Tin. 


''Jan.  24,  1826.  '^John  Swan,  Mate.*' 

*Thi8  receipt  the  plaintiffs  kept  in  their  own  possession ;  and  it  was  i-^qm 
proved,  that  May,  ^yltoin,  it  Oo>  stopped  payment  on  the  4th  of  ^ 
February;  and  that,  on  the  6th,  a  clerk  of  the  plaintiffs  went  on  board  the 
George  and  Mary,  and,  producing  this  receipt,  demanded  of  the  Captain  that 
the  goods  should  be  delivered  back.  The  Captain  refused  to  deliver  them,  say- 
ing, that  he  had  signed  a  bill  of  lading  to  May,  Aylwin,  fy  Co, 

Campbell,  for  the  defendants.  I  submit,  that  this  is  no  conversion.  These 
ffoods  were  shipped  for  Leghorn,  and  in  the  hold,  the  ship  being  ready  to  sail. 
The  goods  are  not  delivered  to  the  plaintiffs,  it  is  true ;  but  the  goods  were  part 
of  a  general  cargo,  and  no  tender  was  made,  either  of  the  amount  of  the  freight, 
or  of  any  compensation  for  the  trouble  occasioned.  The  plaintiffs  had  no  right 
to  have  them  delivered  up ;  and  your  Lordship  cannot  possibly  hold  this  to  be 
a  conversion,  unless  the  owner  of  goods  on  board  a  ship  has  a  right,  at  any 
time  before  her  sailing,  to  have  the  goods  delivered  up  to  him*  without  any 
offer  of  compensation. 

Abbott,  C.  J.  That  alone  would  not  be  a  conversion;  but  the  Captain 
says,  he  has  signed  a  bill  of  lading.  If  the  Captain  says,  **  I  won't  deliver  the 
goods  to  you,  but  will  deliver  them  to  A,,  B,,  or  C,"  that  is  a  conversioo. 

Campbell,  to  the  Jury.  The  receipt  given  to  the  plaintiffs  is  not  in  the  form 
of  those  in  the  cases  relied  on.  They  were  '*  shipped  on  account"  of  the 
sellers ;  here,  the  receipt  is  merely  **  from"  the  sellers ;  leaving  it  doubtfiil  on 
whose  account  they  were  shipped.  Here,  not  only  were  the  g(K>ds  invoiced  to 
May,  Aylwin,  4"  Co,,  but  the  ship  was  named  by  them  in  the  order. 

Abbott,  C.  J.  The  ship's  being  named  by  the  buyer  makes  no  difference 
■■  to  a  stoppage  in  trantUu. 
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^Evidence  was  given,  on  the  part  of  the  defendants,  that  Mr.  Famworth^ 
one  of  the  plaintiflrs,  saw  Mr.  May  on  the  same  day  that  Mm^y  Jiyiunriy  ^  Co. 
stopped  payment;  and  that*  af)er  expressing  his  regret  at  their  failure,  Mr. 
Famworth  said,  that  they  should  be  willing  to  do  as  the  other  creditors  did. 

Abbott,  C.  J.  It  has  been  decided,  that  where  a  receipt  is  given  for  goods 
put  on  board  a  ship,  it  behoves  the  Master  not  to  sign  a  bill  of  lading  till  that 
receipt  is  given  up ;  and  it  is  highly  convenient  that  the  law  should  be  so :  if 
it  were  not  so,  it  would  be  in  the  power  of  the  Master  of  the  ship  to  elect  which 
party  should  have  the  goods.  In  one  case  it  was  held,  that  the  circumstance 
of  the  seller's  name  being  omitted  in  the  receipt,  made  no  difference.  As  to 
the  conversation  between  Mr.  Famworth  and  Mr.  May^  I  don't  see  how  that 
can  affect  the  defendants ;  because  the  defendants  were  strangers,  and  could  not 
have  been  influenced  by  it.  If  the  Captain  had  been  apprised  of  that  conver- 
sation, at  the  time  of  his  signing  the  bill  of  lading,  it  would  have  been  most 
important. 

One  of  the  Special  Jury,  Is  it  your  Lordship's  opinion,  that,  when  the 
goods  were  demanded,  the  Captain  was  obliged  to  give  mem  upT 

Abbott,  C.  J.  If  the  Captain  had  said,  when  the  goods  were  demanded, 
'*I  cannot  five  them  up:  they  are  on  board,  and  I  must  take  them  to  Leg- 
horn;*^ I  should  have  held,  that  that  was  no  conversion;  but  instead  of  that, 
the  Captain  says  he  has  signed  a  bill  of  lading:  and  a  refusal  on  that  ground, 
is,  in  my  judgment,  a  conversion. 

Verdict  for  the  plaintiffs.— Damages,  180/. 

Scarlett^  and  Comyn^  for  the  plaintiffs. 

Campbellt  for  the  defendants. 


[Attomies— Fonc/eroofli  4*  Comyrif  and  Swain  ^  Co,"] 


%owi       *In  the  ensuing  Michaelmas  Term,  CkanpbeU  moved  to  set  aside  the 
•■  verdict,  but  the  Court  refused  the  rule. 


man*8  receipt  is  the  person  entitled  to  the  bill  of  lading,  which  ought  to  be  given  only  to 
the  holder  of  that  receipt ;  consequently,  the  holder  of  that  receipt  retains  a  control  over 
the  goods,  at  least,  until  be  has  exchanged  the  receipt  for  the  bill  of  lading."  And  m  ths 
case  of  Buck  v.  Hatfeld,  5  B.  &  A.  632,  where  gooas  were  sold  free  on  board,  and,  upon 
their  shipment,  the  agent  of  the  consignors  tendered  a  receipt,  which  the  Mate  (in  tha 
Captain's  absence)  refused  to  sisn,  and  next  day  signed  bills  of  lading  to  the  consignees; 
It  was  held,  that  the  consignors  nad  a  right  to  stop  tn  tranaiiUi  on  the  insolvency  of  the 
vendees.  And  Abbott,  C.  J.,  observed,  tnat  it  was  important  for  the  plaintiff  to  have  the 
receipt :  for,  so  lonff  as  he  retained  poaseasion  of  it,  he  was  enabled  to  interpose  t  delay 
on  the  delivery  of  the  goods. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  TRINITT 

TERM,  1S36. 


BO  WRING  et  al.  v.  STEVENS. 

^tb€  declaratidn  state  that  the  defendant  falsely  represented^tfmt  in  his  pnblk  hoaie  *'bii 
•  retaros  had  aTerafped,  and  then  averaged  3002.  a  month.'*  Thb  aliention  is  proTed  by 
evidence  that  he  aaid  he  was  "  doing  3002.  m  month  in  the  house  r*  the  fact,  that  fas 
named  his  brewer,  and  kept  a  pass-book  of  his  beer  and  spirits,  and  that  the  pltintifi 
neither  inqnired  of  the  brewer,  nor  asked  for  the  pass*-book,  ao  not  go  in  bar  of  the  aetios, 
but  are  fit  matter  for  the  conaideraiion  of  the  jury,  on  the  question,  whether  the  defend- 
ant practised  a  fraud  and  deceit  on  the  plaintiff.  When  it  is  objected,  thst  an  aigieflment 
which  bears  a  U.  stamp,  is  inadmissible,  because  it  contains  more  than  one  tbottund 
and  eighty  words,  the  eottnsel  making  the  objection  must  be  prepared  with  a  witnesi, 
who  can  prove  that  he  has  counted  the  worda,  and  can  positively  atate  their  numbsL 
The  receipt  for  the  penalty  put  on  an  agreement  at  the  stamp-office,  when  it  is  stampM 
there,  on  payment  of  the  penalty,  is  not  to  be  reckoned  in  counting  whether  the  i^rw- 
ment,  "with  everr receipt,  dtc,  indorsed  thereon,"  contains  one  thousand  and  ei^bty 
words,  although  tne  ^reement  eaanot  be  Mad  unlaas  snob  receipt  for  the  penalty  ■ 
indorsed  on  it. 

*Ca8b. — The  first  count  in  the  declaration  stated,  that  the  defendant  carried 
on  the  trade  of  a  publican,  at  a  certain  messuage  called  the  Xing  and  Qwtn^ 
situate  in  Dukt  Street;  and  that  the  plaintiff  had  agreed  to  purchase  the  lease 
of  the  house,  and  goodwill  of  the  trade,  at  2350/. ;  and  *that  the  defend-  i-m^ 
ant,  at  the  time  of  that  barsrain,  falsely  represented  that  the  said  house  ^ 
*<  was  doing  150/.  fer  month  in  Foreign  and  British  spirits,  and  selling  from 
twelve  to  thirteen  outts  of  beer  per  month  of  WhitbrtacTa^  and  in  all  was  doiM 
200/.  per  month ;"  and  that  the  plaint!^  in  consequence  purchased  and  paid 
for,  &c.  The  count  then  proceeded  to  aver  the  representations  to  be  false. 
The  second  count  stated,  that  the  representation  hy  the  defendant  was,  **  that 
his  returns  in  his  said  trade  and  business  as  a  publican,  had  averaged,  and 
then  averaged,  300/.  per  month.**  The  third  count  stated  a  represeDtation, 
that  **  he  received  from  the  sale  of  Foreign  and  British  spirits,  compounds,  and 
wine,  200/.  per  month.*'     Plear— Qeneral  issue. 

It  was  proved,  that  during  the  negotiations  for  the  purchase  of  the  house, 
Ihe  defendant  was  asked  as  to  the  extent  of  his  trade,  and  he  stated  that  he  did 
about  200/.  a  month  in  spirits  and  wine,  and  300/.  a  month  altogether ;  and 
he  stated  that  WhUbrmd  was  hb  brewer.  It  appeared,  that  persons  who  keep 
public  houses  have  pass-books,  in  which  the  beer  and  spirits  are  entered  as 
they  receive  them :  out  the  persons  who  made  these  inquiries  for  the  pUiB- 
tiflfs,  did  not  aSk  for  a  sight  of  the  pass-books,  nor  did  they  inquire  at  Messrs. 
WMtbread^B  what  beet  they  had  sold  to  the  defendant.  The  agreement,  as 
stated  in  the  declaration,  was  put  in. 

/.  Williame,  for  the  defendant,  objected,  that  it  was  not  properly  stamped. 
By  the  stamp-act,  55  (ho.  3,  c.  184,  every  agreement,  <*  together  with  everj 
schedule,  receipt,  or  other  matter,  put  or  indorsed  thereon,  or  annexed  thereto, 
where  the  same  shall  not  contain  more  than  one  thousand  and  eighty  words, 
being  the  amount  of  fifteen  common  law  folios  or  sheets,  of  seventy-two  words 
each,*'  is  to  be  stamped  with  a  1/.  stamp ;  and  if  there  be  a  greater  number 
of  words,  1/.  15s.  Now  this  agreement,  tofi^ether  with  a  receipt  on  the  back 
of  it,  contained  more  than  one  thousand  and  eighty  words. 

Abbott,  C.  J.     It  is  a  general  rule,  that  where  an  "objection  of  this  r«339 
sort  is  made,  the  party  must  be  prepared  to  prove  the  hcU     We  never  '- 
wait  on  such  objections  as  this.     Haye  you  a  witness  now  ready  to  prore  that 
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he  has  counted  the  words,  and  who  can  tell  us  on  his  oath  wha;  the  num- 
ber is? 

y.  WtUiams.  He  has  counted  the  words  of  the  agreement,  but  not  of  the 
re^ipt ;  because  we  have  no  copy  of  it. 

Abbott,  C.  J.    I  will  allow  to  count  the  words  of  the  receipt  now. 

The  defendant's  counsel  then  called  a  witness,  who  proved  that  the  dupli- 
cate of  the  agreement,  which  was  in  the  defendant's  hands,  contained  fourteen 
folios  and  thirty-seven  words  more.  He  counted  the  words  in  the  receipt, 
which  were  forty-eight,  which  brought  it  to  thirteen  words  over  fifteen  folios. 

When  the  receipt  came  to  be  looked  at,  it  was  the  receipt  for  the  penalty 
paid  at  the  stamp-office  for  stamping  the  agreement,  it  having  been  originally 
without  a  stamp* 

Abbott,  G.  J.    That  receipt  must  not  be  counted  ia« 

•7.  WUiiams.    But,  my  Lord,  the  agreement  cannot  be  read  without  it 

Abbott,  C.  J.     It  is  no  part  of  the  agreement 

The  agreement  was  read,  and  evidence  was  given  to  show  that  the  business 
of  the  house  was  much  less  than  the  defendant  had  asserted. 

/.  WUHams  objected,  ^atnone  of  the  counts  were  proved.  As  to  the  repre* 
sentation  in  the  first  count,  the  witness,  who  was  to  prove  that,  qualified  the 
*a401  i^pro^cn^^oi^  *^y  ^^  introduction  of  the  important  word  **  about,'* 
-I  instead  of  proving  a  positive  representation  of  200/.  a  month.  The 
second  count  statea  that  Sie  business  had  averaged^  and  then  averaged^  300/. 
a  month.  Now,  in  the  evidence,  the  defendant  merely  asserts  that  of  the 
then  present  time,  but  says  not  a  word  about  averaging ;  and  there  is  no  evi- 
dence at  all  applicable  to  the  third  count 

Scarlett^  contra.  This  is  said  to  be  matter  of  variance  :  but  this  not  being 
a  contract,  it  is  sufficient  if  we  prove  enough  of  our  declaration  to  sustain  a 
case  of  fraud.  As  to  the  first  count,  it  is  said,  that  the  word  ^  about"  occurs ; 
but  it  must  be  taken,  that  the  defendant  did  not  mean  to  represent  the  exact 
quantity  of  business  he  was  doing;  so  that  if  he  said  that  he  was  doing  150/. 
a  month,  and  he  proved  that  he  sometimes  did  140/.,  and  sometimes  ISl/.^ 
that  would  be  proof  of  his  assertion,  considering  what  that  assertion  fairly 
imported.  As  to  the  second  count,  the  question  is,  whether,  if  a  man  says,  I  am 
douig  business  to  the  extent  of  300/.  a  month,  it  does  not  mean  that  his  business 
averages  that.    K  so,  the  allegation  and  the  evidence  are  substantially  the  same. 

Abbott,  C.  J.  I  doubt  whether  the  first  count  is  proved ;  but  I  take  it,  that 
the  defendant's  statement  denotes  that  his  business  averaged  300/.  a  month. 

The  defendant's  counsel  then  contended,  that  as  the  plaintifi*  neglected  to 
obtain  all  the  information  they  might  have  procured,  and  omitted  to  inquire  at 
Messrs.  WhitbrecuTsy  and  to  call  for  the  pass-books,  they  could  not  maintain 
an  action  for  the  false  representation,  it  being  laid  down  by  a  very  able  lawyer, 
that,  *•  if  the  party  had  the  full  means  of  detecting  the  fraud,  and  ascertaining 
the  truth,  and  neglected  to  inform  himself  of  it  when  he  might  easily  have  done 
*a4l1  ^^*  ^^  ^^^^^  ^^^  ^Q  action  for  deceit  cannot  *be  supported,  and  vigiian- 
•^  tibus  non  dormientibus  jura  subveniunt.**    2  Stark.  Ev.  471. 

Abbott,  C.  J.  The  question  here  is,  whether,  on  the  whole  of  the  evi- 
dence, the  jury  are  satisfied  that  the  defendant  practised  a  fraud  and  deceit  on 
the  plaintiffs  ;  and  in  forming  their  judgment  on  that  question,  the  jury  ought  to 
take  into  their  consideration  the  facts,  that  the  plaintifis  might  have  asked  for  the 
pass-books,  and  have  inquired  at  the  brewer's ;  and  they  should  also  make  rea- 
sonable allowance  for  the  sort  of  representations  a  man  always  makes,  when 
he  is  going  to  sell  any  kind  of  property. 

Verdict  for  the  plaintifiT.— Damages,  200/. 

Scarlett,  Qumey^  and  Zee,  for  the  plaintiffs. 

/.  WiUiamSf  for  the  defendant 

[Attoxnies— A'c/ney,  and  Burgoynt  ^  Son.'\ 

8a2 
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In  the  ensuing  Afiehaelmat  Term,  a  new  trial  was  applied  for,  but  di0 
Court  refused  the  rule. 


BRATHWAITE  «.  CHURCHILL. 

If  the  defendant  has  eaid  that  he  cannot  pay  a  debt,  bat  will  gire  a  bill  for  it,  and  tiie 
amount  be  not  mentioned,  but  the  defendant  apeak  of  having  Men  arrested  for  it ;  proof 
of  this  admission  will  entitle  the  plaintiff  to  a  verdict  for  102.,  as  the  defendant  could 
not  have  been  arrested  for  a  leas  sum. 

AssuMPsrr  for  goods  sold.     Plea — General  issue. 

This  was  an  undefended  cause,  and  the  plaindflf  claimed  25/. 

A  witness  stated,.that  he  called  on  the  defendant,  who  said  that  he  could  not 
pay  the  debt,  but  would  give  a  bill  for  it  The  amount  of  the  debt  was  not 
mentioned  ;  but  the  defendant  spoke  of  having  been  arrested  for  it. 

Abbott,  C.  J.     What  the  amount  of  the  debt  was,  is  *lefl  wholly  r^q 
uncertain  in  this  evidence ;  but  as  he  could  not  be  arrested  for  less  than  ^ 
10/.,  I  think  that  this  may  be  sufficient  to  entitle  the  plaintiff  to  a  verdict  for 
that  sum. 

Verdict  for  the  plaintiff. — Damages,  10/. 

/?otoe,  for  the  plaintiff. 

[Attomies— SAotifrruf^e,  and  MooreJ} 

See  the  case  of  Dixon  v.  Dtveridge^  afifs,p.  109.  Nothing  is  more  indiscreet  is  eaaet 
of  goods  sold,  or  work  and  labor,  which  are  expceted  to  be  undefended,  than  to  tmit  to 
proof  of  a  supposed  admission  of  the  debt  to  a  witness,  instead  of  proving  the  deliverjiad 

Crice  of  the  goods  in  the  one  case,  and  the  doing  of  the  work  and  its  value  in  the  other; 
ecause  it  so  often  happens,  that  the  witness  who  is  to  prove  the  admission  safe,  tkitno 
amount  was  mentionea ;  and  thus  it  is  not  uncommon  for  the  plaintiff  either  to  be  non- 
suited, or  oblii^d  to  take  a  verdict  for  much  leas  than  his  demand  ;  in  cases  where  he 
cotfid  have  easily  made  out  his  full  claim,  if  one  or  two  other  witnesses,  who  were  not 
subpoenaed  under  the  mistaken  notion  of  economy,  had  been  in  attendance. 


BOND  V.  RUST  et  al. 

If,  in  an  action  for  falee  imprisonment,  two  of  the  defendants  are  acquitted,  beci^iiie  the/ 
were  constables,  and  the  veims  was  not  laid  in  the  proper  county,  another  defendint  if 
not  entitled  to  be  acquitted  as  acting  in  their  aid,  it  in  his  plea  ne  state,  thit  he.  "!■ 
owner  of  a  certain  house,  and  the  other  defendants,  as  constables,  acting  is  At>  aiit 
took  the  plaintiff,  &c." 

Assault  and  false  imprisonment.  Pleas — 1st.  The  general  issue;  sod  2d. 
That  the  plaintiff  was  making  a  disturbance  and  doing  wilful  damage  in  the 
house  of  the  defendant  Eustf  and  that  he,  as  owner  of  the  said  house,  and  the 
other  two  defendants  as  constables  ading  in  Ait  aidf  took  the  plaintiff  to  • 
watch-house,  as  they  lawfully  mightt    Keplication — be  uyuria. 

t  This  justification  was  framed  on  the  stat.  1  Geo,  4,  c.  56,  commonly  called  the  mili' 
SUNis  trespass  act. 
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From  the  evidence  it  appeared,  that  the  defendant  Rusi  was  the  owner  of  a 
house  in  Charlotte  Street,  Blackffiara  Road,  in  the  county  of  Surry;  and 
that  the  plaintiff  and  other  workmen  were  taking  down  a  room  of  the  house, 
*3431  ^^  consent  of  a  person  who  had  been  RubVb  tenant;  and  *that  the 
•I  three  defendants  took  the  plaintiff  to  a  watch-house,  where  he  was 
detained  all  night,  but  was  discharged  by  the  ma^trate  next  day. 

Abbott,  C.  J.  As  the  whole  of  this  occurred  in  Surry ^  the  constables  must 
be  acquitted.! 

Giimey,  for  the  defendants.  I  submit  that  Ru9t  is  also  protected,  because 
he  was  acting  in  their  aid. 

Abbott,  C.  J.  The  plea  states,  that  they  were  acting  in  his  aid,  and  not  he 
in  their's ;  and  he  is,  therefore,  not  entitled  to  that  protection. 

A  verdict  was  taken  for  the  plaintiff  as  against  Ruit^  subject  to  the 
opinion  of  the  Court  above,  on  the  question,  whether  the  defend- 
ant Ru$t  could  justify  what  he  had  done,  under  the  stat.  1  (ho. 
4,  e.  56.    The  constables  were  acquitted. 

Dmman^  and  E,  Lawei^  for  the  plaintiff 
Chtrmyf  and  Chitty^  for  the  defendants. 

[Attomies — RicMngs^  and  Meymott,} 
tSae  the  stat.  21  /oe.  1,  c.  18,  f.  5,  tnd  amiet  Vol.  1,  p.  41,  n.  (a.) 


RAGGETT  v.  BISHOP. 

The  muter  of  a  club-hoasa  is  the  proper  person  to  sue  one  of  its  members  for  the  arrears 
of  bis  subscriptions ;  and  if  by  one  of  its  mles,  ever^  member  is  to  be  taken  as  continu- 
ing so,  unless  be  give  previous  notice  of  his  intention  to  discontinue  being  a  member, 
he  is  liable  to  be  sued  tor  his  arrears  of  subscriptions,  unless  he  can  prove  that  he  gave 
such  notice. 

Assumpsit  to  recover  10/.  10s.,  being  the  amount  of  one  year's  subscription^ 
aUeged  to  be  due  from  the  defendant  as  a  member  of  the  Cocoa-tree  Clubf  in 
^.  /times*  Street  for  the  year  1824. 

It  appeared  from  the  evidence,  that  the  plaintiff  was  master  of  that  club,  and 
«g^-i  that  the  defendant  became  a  *member  in  the  year  1828,  the  subscription 
*'  being  ten  guineas  a  year.  By  the  rules  of  the  club,  (which  were  put 
in,)  it  appeared  that  the  subscription  was  to  be  paid  every  year,  on  the  1st  of 
January;  and  that  if  no  notice  were  given  by  members  of  their  intention  to 
discontinue,  they  were  to  be  considered  as  members.  By  one  of  these  rules, 
the  master  was  empowered  to  collect  the  ^<  house  bills.*' 

Scarleitj  for  the  defendant  I  submit  that  the  plaintiff  is  not  the  proper 
person  to  sue.  The  master  of  a  club  is  merely  the  agent  of  that  club,  who  have 
their  general  meetings,  and  make  regulations  independent  of  the  master. 

Abbott,  G.  J.  I  think  that  as  the  plaintiff  is  the  master  of  the  house,  every 
member  must  be  considered  as  a  debtor  to  him  for  his  arrears.  The  membere 
may  take  upon  them  the  management  of  the  affairs  of  the  club  ;  but  I  think 
they  are  bound  to  pay  the  master ;  and  if  so,  the  defendant  is  liable  in  this 
action,  unless  he  can  show  that  in  the  year  1823,  he  gave  notice  of  his  intention 
to  discontinue  his  subscription  after  that  year. 

Verdict  for  the  plaintiff.— Damages,  10/.  10s. 


606  Barnbs  t^.  Winkler.    T.  T.  1826  [344 

Oumey,  and  CkUiyi  for  the  pUintiff. 
Searieiti  for  the  defendant. 

[Attomies— /bAcr  ^  &,  and  JohmioruJ] 


WILKINS»  AseigBee  of  KEEN,  an  InaoWent,  v.  FORD. 

An  toioWent  debtor  it  not  a  competent  witness  for  the  plaiiitiff  in  an  action  by  his  assignee 
to  recover  a  sum  due  for  work  done  bj  him  before  his  insolvency. 

Assumpsit  for  work  and  labor  done  by  the  insolvent  before  his  insdvencj 
Plea — General  issue  ;  with  a  notice  of  set  off. 

The  plaintiff's  tide,  as  assignee,  was  made  out,  and  the  insolvent  was  called 
to  prove  the  work  done.  On  the  voire  dire  he  stated,  that  his  estate  would 
not  pay  20«.  in  the  pound. 

*Mraham,  for  the  defendant.     I  submit  that  he  is  not  a  competent  r^^iK 
witness.     This  is  not  like  the  case  of  a  certificated  bankrupt ;  because,  '- 
till  20«.  in  the  pound  are  paid,  an  insolvent's  future  effects  are  liable. 

Abbott,  G.  J.  Gertainly,  and  the  more  that  is  paid  by  the  effects  that  are 
assigned  under  the  insolvency,  the  less  will  be  to  be  paid  by  him  aflerwards, 
out  of  his  future  effects;  therefore,  by  increasing  the  verdict  to-day,  he 
decreases  his  own  future  liability.    .1  think  he  is  not  a  competent  witness. 

The  case  was  made  out  by  other  evidence. 

Verdict  for  the  plaintiff. 

Gcimey,  and  Andrews,  for  the  j^intiff. 

Mraham^  for  the  defendant 

[Attomiefl — Plaitif  and  SUfhiM,'] 


BARNES  V.  WINKLER. 

A  Court  for  the  recovery  of  debts  under  AQ$.,  may  give  md^ent  for  the  plsintiff,  slthoogfa 
it  appears  that  the  debt  was  above  40f.,  if  the  plaintiff  will  waive  so  much  of  his  debt  a 
will  bring  his  claim  under  40s.,  provided  there  be  nothing  in  the  act  of  Parliament  cod* 
stituting  that  Court  which  prevents  his  so  doing.-  The  judgment  of  s  Court  for  the 
recovery  of  debts  under  40s.  is  not  conclusive.  But  proof  that  the  plsiniiff  soed  there 
for  the  debt  he  now  seeks  to  recover,  and  that  his  complaint  was  dismissed  on  meritf 
is  proper  for  the  considerstion  of  the  Jury. 

Assumpsit' for  board  and  lodging  furnished  to  the  defendant's  wife  up  to  the 
month  of  October,  1 824.     Plea — ^General  issue. 

For  the  plaintiff,  a  promise  to  pay  2/.  1 2a.  was  relied  on. 

The  defence  was,  that  on  the  23d  of  September^  1824,  the  plaintifTsummoDed 
the  defendant  to  the  Middleaex  County  Court,  for  the  board  and  lodging  up  ^ 
that  time ;  and  that  the  case,  after  being  fhlly  heard,  was  dismissed  on  merits. 

To  prove  this,  a  clerk  from  the  County  Court  produced  *the  book  r^^ 
kept  at  that  Court,  in  which  he  made  minutes  of  the  cases  as  they  were  ^ 
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disposed  of:  he  stated,  that  this  ease  was  dismissed  on  merits;  and  that 
although  that  Court  could  only  take  cognizance  of  debts  under  40«.,  the  case 
would  not  be  dismissed,  because  the  debt  appeared  to  be  greater  in  amount  than 
40f .,  provided  that  the  plaintiff  consented  to  waive  enough  of  his  debt  to  bring 
it  under  40«. 

Abbott,  C.  J.,  (in  summing  up.)  If  a  man  dismiss  his  wife  without  reason, 
and  any  one  supply  her  with  necessaries,  the  husband  must  pay  for  them ;  and 
80  he  must  if  they  are  supplied  by  his  consent ;  but  if  the  wife  goes  away  of 
her  own  accord,  Uie  husband  is  not  liable.  The  plaintiff  here  relies  on  the 
husband's  consent  Now  the  defence  in  this  case  is,  that  the  plaintiff  sued  on 
his  claim  for  this  very  board  and  lodging,  which  is  the  subject  of  the  present 
action,  in  the  County  Conrt,  and  that  his  complaint  was  dismissed.  We  have 
been  told,  that  if  the  debt  be  of  a  greater  amount  than  that  Court  can  take  cog* 
nizance  of,  the  plaintiff  has  judgment  in  his  favor,  if  he  waives  enough  to  bring 
it  under  %i.;  and  in  point  of  law,  if  a  debt  of  2/.  and  more  is  due,  and  the 
plaintiff  consents  to  waive  it,  and  to  claim  only  1/.  19«.  6</.,  and  wishes  to 
'resort  to  a  cheap  tribunal  for  the  recovery  of  it,  I  see  no  reason  why  he  may 
not  do  so,  provided  there  be  nothing  in  the  Act  of  Parliament  constituting  that 
Court  which  prevents  him.  The  judgment  of  the  County  Cogrt  is  in  this  case 
not  conclusive  ;  but  it  is  fit  matter  for  consideration  in  estimating  whether  the 
wife  of  the  defendant  was  at  the  house  of  the  plaintiff  by  the  assent  of  her  huB« 
band,  because,  something  might  have  occurred  at  the  County  Court,  to  show 
that  the  plaintiff  took  her  on  his  own  responsibility. 

Verdict  for  the  plaintiff. — ^Damages,  2/.  12a. 

AndrewBy  for  the  plaintiff. 

Gumeyt  for  the  defendant. 

[Attomies— P/iotf/a,  and  Harfner.'] 

•3iy^  *  Courts  of  Requests  are  established  by  different  sets  of  Parliament  in  varJons 
'  parts  of  the  kingdom.  And  if,  in  a  case  within  their  jurisdicticm,  a  plaintiff  sues 
in  the  Buperinr  Courts,  ne  is  put  under  great  disadvantages,  such  as  paying  double  costs, 
&€.  These  Courts  have  jurisdiction  in  a  great  many  large  towns,  and  also  in  many  cases 
OTer  hundreds,  wapentakes,  parishes,  &.c:  They  are  much  too  numerous  to  be  enume- 
rated in  this  note ;  but  the  places  in  which  they  have  jurisdiction,  and  the  extent  of  tb« 
powers  of  each,  with  all  other  necessarv  information,  will  be  found  in  Mr.  PratV$  work 
on  Courts  of  Requests;  some  of  them  have  only  jurisdiction  to  the  amount  of  40jr.,  many 
more  extend  to  51. ;  amon^  which  are  those  of  London  and  Souihwark.  That  of  Bath 
(which  also  includes  the  parish  of  WaUot,  and  a  great  deal  of  the  surrounding  neighbor- 
hood)  extends  to  lOZ. ;  and  this,  and  several  others,  not  only  have  cop^nizance  over  cases 
of  debt,  but  also  of  fro«er,  detinue^  trespass  in  taking  goods,  rent,  bills  of  exchange  and 
promissory  notes,  and  bonds  for  the  payment  of  money. 

The  cases  on  the  subject  of  costs,  where  actions  have  been  brought  in  the  superior 
Courts,  where  the  subject  matter  was  within  the  jurisdiction  of  a  Court  of  Requests,  will 
be  found  in  2  Arch.  K.  B.  Pr.  294. 

As  to  sciions  brought  in  England^  where  the  cause  of  action  arose  in  WaleM,  see  Moore 
▼.  Waiiauu,  ante,  Vol.  1,  468. 


APPLETON  V.  C   jiPBELU 

If  a  party  lets  lodgings  to  an  immodest  woman,  to  enable  her  to  consort  with  the  other 
sex,  he  cannot  recover  in  an  action  for  the  lodging  so  supplied ;  but  if  the  woman  merely 
lodges  there,  and  receives  her  visitors  elsewhere,  he  may. 

Assumpsit  for  board  and  lodging.  The  defence  was,  that  the  defendant  was 
an  immodest  woman,  and  used  the  lodgings  for  the  purposes  of  prostitution*  to 
the  knowledge  of  the  plaintiff. 

Vol,  XII.— T7 
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To  substantiate  this,  another  female,  who  lodged  in  the  house,  and  who  was 
ealled  for  the  plaintiflf,  proved,  on  her  cross-examination,  that  the  defendant 
was  in  the  habit  of  receiving  male  visiters,  and  that  the  plainUfT  used  some- 
times to  open  the  door  for  them ;  and  that  the  plaintiff  told  her,  that  the  defend- 
ant was  an  immodest  woman. 

Abbott,  G.  J.  If  a  person  lets  a  lodging  to  a  woman,  to  enable  her  to  con- 
tort with  the  other  sex,  and  for  the  purposes  of  prostitution,  he  cannot  recover 
for  the  lodging  so  supplied.  But  if  the  defendant  had  her  lodgings  there, 
*and  received  her  visiters  elsewhere,  the  plaintiff  may  recover,  although  r^^g 
she  be  a  woman  of  the  town,  because  persons  of  that  description  must  '- 
have  a  place  to  lay  their  heads ;  but  if  this  place  was  used  for  immoral  par- 
poses,  the  plaintiff  cannot  recover. 

Verdict  for  the  defendant. 

Oumeyf  and  Abraham^  for  the  plaintiff. 

ScarktU  for  the  defendant. 

[Attomies— G.  WWiama^  and  Carton  ^  JTl] 
See  the  case  of  Bom  v.  Btnnttt,  1  Camp.  246,  and  the  cases  there  cited. 


COURT  OF  COMMON  PLEAS. 

* 

SITTINGS  AT  WESTMINSTER.  IN  TRINITY   TERM,  182«. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


DOE,  on  the  Demise  of  SCOTT,  v.  MILLER. 

In  an  action  of  ejectment,  the  plaintiff  must  be  nonsuited,  if  it  be  proTcd  that  a  notice  to 
oait  at  the  end  of  six  months  was  given  by  the  lessor  of  the  plaintiff  to  the  occupier  of 
the  premises  a  short  time  before  the  bringing  of  the  action. 

Ejectmsnt  to  recover  possession  of  certain  premises  at  We$tmvnster,  for 
the  breach  of  the  covenants  to  pay  rent  and  repair. 

On  the  part  of  the  defendant,  it  was  proved,  that  a  short  time  before  the 
action  was  brought,  a  notice,  dated  the  21st  of  Decetnber,  1825,  was  given  bv 
the  lessor  of  the  plaintiff  to  the  defendant,  requiring  her  to  quit  and  deUver  ap 
the  premises  on  or  before  Midsummer-day,  1826,  describing  them  in  these 
terms,  *•  which  you  now  hold  of  me  as  tenant  from  year  to  year." 

Vaughan,  Serjt.,  submitted,  that  this  notice  could  have  no  operation  to  defeat 
the  action,  as  the  party  might  not,  *at  the  time  when  it  was  given,  have  r^An 
discovered  the  state  of  the  premises.  *- 

Mama,  Serjt.,  contended,  that,  pending  the  notice,  the  action  was  not  main- 
tainable, inasmuch  as  it  was  a  waiver  of  the  forfeiture,  and  a  continuation  of 
the  tenancy.  He  cited  Doe  v.  JiUan,  3  Taunt.  78,  where  it  u>  3aid,  that  the 
receipt  of  rent  is  such  an  affirmation  of  a  tenancy,  as  to  prevent  the  briogiog 
ejectment  for  a  precedent  forfeiture. 

Bkst,  C.  J.     The  giving  a  notice  to  quit  is  similar  to  the  receipt  of  reot 
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Otherwise,  a  man  might  be  at  liberty  to  say  to  his  tenant,  ^jqu  may  stay  in 
for  six  months,"  and  then  immediately  after  bring  an  ejectment  against  him 
This  is  my  opinion,  in  the  absence  of  any  authority  which  decides  the  point 
I  think  the  plaintiff,  under  the  circumstances,  must  be  called. 

Nonsuit,  with  leave  to  move.t 

Vaughanf  Serjt.,  and  Steer^  for  the  plaindff 

Jidmif  Serjt,  for  the  defendant 

[Attomies — Tcungy  S.  ^  E*n  and  jffriff.] 

No  motion  was  made. 


^^,  »SECOND  SITTINGS  AT  GUILDHALL  IN  TRINITY  TERM, 
^^  1826. 


PRATT  V.  WILLET. 

If  in  agent  employed  to  aell  coals,  make  a  bargain  in  hia  own  name  with  atradeaman  to 
forniab  him  with  coala  on  credit,  for  which,  in  return,  he  is  to  receive  goods  on  credit, 
and  the  coala  and  the  gooda  be  both  delivered,  the  real  aeller  of  the  coals  may  recover 
the  price  of  the  tradeaman,  if  his  name  be  in  the  ticket  sent  with  the  coala  aa  toe  seller, 
becanse  the  tradesman  after  that  is  bound  to  inquire  into  the  nature  of  the  agent'a  aitua- 
tion,  and  ahonld  not  continue  to  treat  him  aa  a  principal. 

Assumpsit  for  goods  sold. 

A  npn  named  Surteea^  being  authorised  to  sell  coals  as  the  agent  of  the 
plaintiff,  went  to  the  defendant,  who  was  a  tailor,  and  in  his  own  name  made 
a  bargain  to  furnish  the  defendant  with  coals  on  credit,  for  which  the  defendant 
was  to  furnish  him  with  clothes  also  on  credit  At  one  time,  when  he  called, 
he  gave  to  the  defendant's  wife  a  card,  on  which  was  written  **SurteeSy  Goal- 
merchant,*'  &c.  When  the  coals  were  delivered,  there  was  in  the  tickets  sent 
widi  them  the  name  of  Prattt  as  the  seller.  The  defendant  had  delivered 
clothes  to  Surieea  in  performance  of  his  part  of  the  bargain. 

For  the  defendant,  it  was  contended,  that  the  plaintiff  had  no  right  to  sae 
him  for  the  coals,  as  the  bargain  had  been  made  with  Surteea  as  a  principal, 
without  any  knowledge  of  his  being  the  plaintiff's  agent,  and  therefore  that  the 
price  of  the  clothes  might  be  set  off  against  that  of  the  coals.  The  case  of 
George  v.  dagett  was  cited.t 

Best,  C.  J.,  was  of  opinion,  that,  as  the  name  of  the  plaintiff  was  in  the 

tickets  as  the  seller  of  the  coals,  the  defendant  ought  to  have  made  inquiry 

into  the  nature  of  the  situation  of  Surteea,  and  should  not,  after  that,  hav* 

*a5l1  *^^^^  ^^^  ^^  ^  ^  principal.     His  Lordship  left  the  question  to  the 

.J  jury,  who  found  a 

Verdict  for  the  plaintiff* 

t  7  T.  R.  359.  The  point  decided  in  that  case  waa,  that  "  If  a  factor,  who  aella  under  a 
id  ertdere  commiaaion,  aella  gooda  aa  hia  own,  and  the  buyer  knowa  nothing  of  any  prin- 
cipal, the  buyer  may  set  off  any  demand  he  may  have  on  the  factor  againat  the  demand  for 
the  gooda  made  by  the  principal." 


613  Ware  v.  Juda.    T.  T.  1826.  [351 

Bllde,  Serjt.,  k)aA  Orowder,  for  the  plaintiff. 
Vaughtmi  Serjt.,  and  Pattaon^  for  the  defendant 


[Attomiee— i?ruflom  and  ffright.'J 


WARE  V.  JUDA. 

An  allegation  in  t  declaration,  that  the  plaintiff  lent  ahane,  is  snpported  by  eTideoee,  tint 
what  he  lent  was  a  mare.  In  an  action  for  injury  to  a  horae,  proof  that  the  defeodut, 
on  being  charged  with  driving  it  from  London  to  Chatham,  instead  of  to  DaHf9rd,  ic* 
cording  to  hia  nodertaking.  stated,  that,  in  fact,  he  only  drove  to  Dartford,  is  sufficient 
to  support  an  allegation  that  the  contract  was  to  drive  only  to  Dart/ord;  and  it  is  not 

.  necessary  to  offer  diptinct  evidence  of  what  took  place  at  the  time  when  the  agreement 
was  made.  In  aueh  an  action,  if  it  «ppear  that  the  animal  was  the  property  oftne  plain* 
tiff,  but  let  by  a  stable-keeper  to  the  defendant  for  a  peconiary  recompense,  the  jud^e 
at  the  trial  will  not  call  upon  the  plaintiff  to  ahow  that  he  waa  authorised  to  let  nones 
for  hire,  if  the  defendant  does  not  produce  any  statute  or  other  authority  making  regnlt* 
tions  on  the  subject.    Nor,  in  the  absence  of  such  authority,  will  ho  reserve  the  poinL 

Thb  first  coant  in  the  declaration  stated,  that  in  consideration  that  die  {Jain- 
tiff  would  lend  and  deliver  to  the  plaintiff  a  certain  horse  of  his,  to  be  driven, 
harnessed  to  a  chaise,  from  Dorset  Creteeni  to  Dartford,  and  back  again  $ 
the  defendant  undertook  that  he  would  not  perform  another  and  different  jon^ 
ney,  and  that  he  would  drive  and  use  the  horse  in  a  moderate,  careful,  and 
proper  manner.  It  then  averred,  that  the  plaintiff  did  lend  the  horse,  bat  tbt 
the  defendant,  not  regtirdinff  his  promise,  went  from  Dorset  Crt$eeni  to  Qvd' 
ham^  and  hack  again  ;  and  that  he  so  immoderately,  violently,  carelessly  and 
improperly  drove  the  horse,  that  its  knees  and  head  were  much  cut  and  injured; 
in  consequence  of  which  the  plaintiff  was  deprived  of  the  use  of  it  for  the 
space  of  ten  weeks,  and  had  to  pay  a  certain  sum  of  money  for  its  core,  and 
was  uldmately  forced  to  sell  it  for  a  less  price  than  it  would  have  fetched  if  the 
defendant  had  not  so  acted.  There  were  other  counts,  omitting  different  parH 
of  the  special  matter,  and  one  stating  generally  that  the  defendant's  promise 
was,  that  **  he  would  take  due  and  proper  care*'  of  the  horse.  Plea— JVim 
aBHumpnt, 

The  witnesses  in  their  evidence  spoke  of  the  animal  as  *a  mate,  r^mi^ 
The  only  evidence  on  the  part  of  the  plaintiff  of  the  terms  of  the  con-  '- 
tract  was,  that  the  defendant,  in  a  conversation  with  the  plaintiff  subsequent  to 
the  injury,  said,  that  he  had  not  driven  the  mare  all  the  way  to  Chaiham^  bat 
only  to  Dartford^  and  that  he  had  hired  another  to  go  from  Dar^ord  to 
Chaiham, 

*  Vaughan^  Seijt,  upon  this  made  two  objections :  First,  that  the  tern  hoim 
used  in  the  declaration  was  incorrect,  it  appearing  from  the  evidence  dnt  a 
mare  was  the  thing  lent ;  and.  Secondly,  that  the  evidence  given  of  the  terms 
of  the  contract  was  not  sufficient  to  support  the  allegation  of  it. 

Best,  C.  J.,  was  of  opinion  that  neither  of  the  objections  was  tenable. 

Vaughan,  Serjt.,  then  called  a  witness,  who  stated  that  he  went  with  the 
defendant  to  the  livery  stables  of  a  man  named  Ton/,  and  that  the  defendant 
agreed  with  7by  for  the  mare  in  question,  to  go  to  Dartford^  for  15«.  for  the 
day.  Upon  this,  he  submitted,  that  the  plaintiff  was  bound  to  show  that  he 
was  licensed  to  let  horses. 

Best,  C.  J.    I  think  not;  show  me  ^ome  statute  upon  the  subject 

Vaughan^  Serjt.     Will  your  Lordship  reserve  the  point? 
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Bbst,  C.  J.    Oertainly  not    You  have  not  made  me  doubt.    If  your  client 
wishes  me  to  give  him  an  opinion  on  the  revenue  lawSi  he  must  lay  some 
authority  before  me. 
There  was  conflicting  evidence  as  to  the  cause  of  the  injury. 

The  jury  found  for  the  plaintiff. 
MKg-|       *Taddyt  Serjt«  and  Paynt^  for  the  plaintiff. 
^       Vaughan^  Serjt.,  for  the  defendant. 

[Attomies^-^o^Aon  ^  Son^  and  haae9»'] 


MATTfflAS  V.  MESNARD. 

Jornsent  to  a  ftctor  for  sale,  and  deposited  by  him  in  the  warebonse  of  a  granary-keeper, 
be  not  faavine  any  warehouse  of  bis  own,  is  nnder  the  ssme  protection  against  a  distress 
for  rem,  aa  it  it  were  deposited  in  a  wareboaae  belonging  to  the  factor  himself. 

Tbover  for  com.  The  plaintiff  was  a  corn-merchant,  residing  in  Walts^ 
and  the  defendant  landlord  of  premises  occupied  by  Messrs.  Rylana  Sjr  Knight^ 
iigiiterman  and  granary-keepers  to  Messrs  Ryland  if  Son^  who  were  the  plain- 
tiflr*8  factors  in  ISngiand.  Messrs.  Ryland  ^  Son  had  no  warehouses  of  their 
own,  but  deposited  the  com  sent  them  by  the  plaintiff  for  sale,  in  the  ware- 
houses of  Messrs.  Ryland  ^  Knight.  In  the  month  of  January,  1826,  rent 
being  due  from  Messrs.  Ryland  &-  Knight,  the  defendant  put  in  a  distress,  and 
took  some  com  of  the  plaintiff's,  which  happened  to  be  lying  on  their  pre- 
mises.    To  recover  this' com,  the  present  action  was  brought 

WUdtt  Serjt,  for  the  plaintiff,  contended,  that  com  placed  in  a  public  ware* 
house  for  the  purpose  of  being  sold,  was  not  liable  to  be  taken  under  a  distress 
ibr  rent ;  because  warehouses  would  be  injured  if  they  could  not  afford  pro- 
tection to  the  goods  of  third  persons,  which  were  deposited  in  them. 

Toddy,  for  the  defendant,  denied  that  the  action  was  maintainable.  The 
fedulgence  of  a  factor  has  been  extended  to  a  wharfinger,  but  not  to  a  ware- 
house-keeper. The  cases  determined  have  been  of  this  nature.  The  first  was 
Ihe  case  of  a  wharfinger,  on  whose  wliarf  goods  are  of  necessity  placed  for 
importation  or  exportation ;  and  it  is  on  the  ground  of  necessity  that  goods  so 
^3541  P^^^^  ^^  protected.  The  other  was  the  case  of  ^goods  in  the  factor's 
^  own  warehouse  ;  but  in  the  present  case  we  are  carried  a  step  farther. 

Best,  G.  J.  Look  at  what  is  quoted  in  the  case  of  Thomson  v.  Alashita, 
8  Moore,  260,  from  Lord  Holft  opinion  in  the  case  of  GitboufTi  v.  Hurst, 
where  he  says,  **  that  goods  delivered  to  any  person  exercising  a  public  trade 
or  employment,  to  be  carried,  wrought,  or  managed,  in  the  way  of  his  trade 
or  employ,  are  for  that  time  -under  a  legal  protection,  and  privileged  from  dis- 
tress for  rent ;"  and  where  his  Lordship  also  alludes  to  a  case  of  Rtde  v.  ^tir* 
/ey,  Cro.  Eliz.  506,  where  two  tradesman  brought  their  wool  to  a  neighbor's 
bam,  which  he  kept  for  his  private  use,  and  it  was  held  that  it  could  not  be 
distrained.  I  am  of  opinion,  that  there  is  no  substantial  difference  between  the 
case  of  a  factor's  warehouse  and  the  warehouse  of  another  which  the  factor 
uses. 

Toddy ^  Serjt  The  plaintiff  should  have  known  that  his  fectors  had  no 
warehouse,  and  should  have  placed  his  com  with  some  person  who  had  one« 
This  case  is  not  founded  on  the  necessity  of  trade.  It  is  not  necessary  to 
employ  a  factor,  who  is  to  employ  a  warehouse-keeper  under  him. 

SB 
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Best,  C.  J.  If  the  cases  referred  to  had  decided  the  insulated  points  of  a 
factor's  and  a  wharfinger's  protection,  I  should  have  paused  in  my  determint- 
tion  now.  But  the  judges  in  those  cases  only  confirmed  the  general  principle. 
A  landlord  has  by  the  general  law  a  right  to  take  any  property  found  upon  die 
premises  of  his  tenant.  But  many  years  ago,  in  favor  of  trade,  excepdoos 
were  made,  as  in  the  case  of  the  delivery  of  cloth  to  a  tailor,  and  in  many 
other  cases.  A.  landlord  must  know  that  he  cannot  take  the  com  of  other  par- 
ties ;  and  therefore,  if  his  tenants  are  *granary-keeper8,  he  can  take  other  1-^55 
security  for  his  rent.  What  foreigner  or  what  person  living  in  the  coun-  ^ 
try  would  send  articles  to  a  granary-keeper,  if  they  were  to  be  put  in  danger 
in  this  way.  It  seems  to  me,  that  I  should  be  breaking  in  upon  a  principle 
almost  essential  to  the  existence  of  trade,  if  I  were  to  hold  that  this  plaintiff  ii 
not  entided  to  recover. 

Verdict  for  the  plaintiff. 

WUde^  Serjt.,  and  Jeremy^  for  the  plaintiff. 

Toddy f  Serjt.,  and  Carter^  for  the  defendant. 

[Attomies — ^^en,  and  Parker  &  Sons.] 


TOWNE  V.  GROWDER,  Esq.,  et  al.,  Sherifis  of  Middlesex. 

In  an  action  for  a  false  return  of  nulla  bona  to  %Ji.fa,,  if  the  plaintiff  ahow  the  debtor  la 
be  poaseaaed  of  certain  gooda,  it  ia  no  defence  for  the  aherin  to  ahow  «  prior  eiecatioi 
to  an  amount  of  greater  value,  if  to  that  execution  the  sheriff  alao  returned  nmlU  Um. 
Nor,  if  the  sheriff  has  the  proceeds  of  the  goods  in  his  handa,  ia  it  any  defence  to  diov 
that  the  jE./a.,  on  the  return  of  which  the  action  ia  brought,  waa  delivered  at  theahsriff*! 
office  at  a  quarter  past  5  o'clock  on  the  day  on  which  it  ia  returnable. 

Cask  against  the  defendants  as  Sheriffs  of  Middlesex^  for  a  Mae  return  to  i 
writ  of  fieri  facias,  sued  out  against  Thomas  George  Western,  at  the  sait  of 
the  plaintiff,  indorsed,  to  levy  379/.  16s.  6i.,  besides,  d^c.  The  first  count  of 
the  declaration  stated,  that  the  sheriff  levied  to  the  amount,  an^  falsely  returned 
nulla  bona  ;  and  the  second,  that  he  could  and  might  have  levied,  but  that  he 
neglected  to  do  so.     Plea — General  issue. 

It  appeared,  that  a  sum  of  300/.  was  in  the  hands  of  Mr.  Henchman^  of  the 
Sheriff  of  Middlesex's  office,  that  sum  having  been  paid  into  his  hands  by  t 
person  named  Langdon.    Some  time  afler,  a  bill  of  sale  had  been  executed 
by  the  sheriff  to  a  person  named  Crook,  of  the  goods  taken  by  the  sheriff  under 
an  execution  against  Western,  at  the  suit  of  Mrs.  Stone,     The  bill  of  sale  was 
dated  on  the  10th  oi  March,  1825.     It  also  appeared,  that  Western  lived  in  a 
large  house  in  New  Ortnond  Street,  and  used  the  goods  included  in  that  bill 
of  sale :  and  that  a  considerable  quantity  of  them  were,  by  the  direction  of 
Western,  removed  off*  the  premises  in  New  Ormond  Street,  about  the  33d  of 
January,  1826.     On  the  23d  of  January,  a  writ  of  yieri  facias  was  r«^ 
sued  out  against  Western,  at  the  suit  of  persons  named  Machin  and  *- 
Debenham,  to  levy  414/.  14s.  8</.,  and  the  present  plaintiiTwas  their  atloney 
in  that  case.     To  that  execution,  the  sheriff  returned  mdkt  bona ;  on  which 
an  action  for  a  false  return  had  been  commenced,  but  had  not  been  brought  10 
trial.     It  also  appeared,  that  the  writ  ot  fieri  facias  in  the  action  of  T\fwnt  t. 
Western,  (on  the  return  of  which  the  present  action  was  brought,)  was  delirered 
at  the  8herifir*s  office  on  the  13th  of  February,  at  a  quarter  past  5  o'clock,  and 
was  returnable  in  eight  days  of  the  Purification,  (the  same  aay.)  To  this  tfaeis 
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was  also  a  return  of  nulla  bona^  which  was  now  alleged  by  the  plaintifT  to 
be  false. 

Vaughan,  Serjt.,  for  the  defendants.  The  writ  of  JierifaeiaB  was  sued  out 
by  the  plaintiff,  after  the  Court  had  risen  on  the  last  day  of  the  Term ;  and 
after  that  day  the  sheriff  had  no  power  to  do  any  thing.  There  is  no  evidence 
that  the  sheriff  had  nodce  of  any  goods  that  Weitem  was  possessed  of;  and, 
therefore,  no  negligence  can  be  imputed  to  the  sheriff.  Another  point,  which 
mast  put  an  end  to  this  action,  is : — Maehin  and  DehenhanCi  execution  was 
prior  to  this.  Now,  if  the  bill  of  sale  is  good,  fVtBttm  had  no  goods ;  and  if 
the  bill  of  sale  is  bad,  then  the  goods  are  absorbed  by  that  execution :  but  either 
way  there  could  be  no  goods  to  satisfy  the  plaintiff's  execution.  And  as  au 
action  is  brought  for  a  false  return  to  Maehin  and  Debenham^a  writ,  if  the 
goods  were  ff^t/eni'f,  the  sheriff  would,  if  a  verdict  was  found  against  him 
here,  have  to  answer  twice  for  tlie  same  goods. 

Best,  C.  J.  If  you  have  returned  nulla  tona  to  Maehin  and  DehmhanC^ 
execution,  that  will  not  protect  you. 

Vaughan^  Seijt.  We  are  also  in  a  condition  to  prove,  that,  before  both 
these  executions,  the  goods  were  sold  by  bill  of  sale  to  a  person  named  Crooks 

*3571  ^^^  ^^P^  ^  "^^^  ^^  'possession  of  them.  If  the  bill  of  sale  is  valid,  the 
J  goods  did  not  belong  to  fFeatem^  and  the  return  is  a  true  one ;  and  as 
to  the  Ute  delivery  of  the  writ  of  execution,  it  should  be  observed,  that  the 
sheriff  could  not  instruct  counsel  to  move  to  enlarge  the  time  for  returning  the 
writ,  as  it  was  on  the  last  day  of  the  Term,  and  the  Court  had  risen. 

Best,  C.J.  If  the  sheriff  had  not  been  in  possession  of  the  proceeds  of  the 
goods,  he  had  abundant  cause  to  show  against  an  attachment ;  he  might  have 
stated  that  the  execution  was  issued  to  hurt  him,  and  not  for  the  purpose  of 
being  executed. 

On  the  subject  of  the  bill  of  sale,  evidence  was  given,  that,  on  the  10th  of 
March,,  1825,  Crooks  who  was  the  sheriff's  broker,  took  the  bill  of  sale  of  the 
goods  at  the  desire  of  Western ;  and  that  a  man  belonging  to  the  officer  of  the 
sheriff  in  Mrs.  Stone^i  execution,  kept  possession :  and  Crook  stated,  in  his 
cross-examination,  that  Western  was  to  have  the  goods  back  again,  if  he  could 
repay  the  amount,  and  that  he  (Crook)  had  been  repaid  the  consideration 
money  on  the  bill  of  sale,  by  a  person  named  Langdon^  who  was  a  friend  of 
Weitem^  to  whom  he  had  agreed  to  execute  an  assignment  of  the  bill  of  sale ; 
and  he  also  proved  that  fFeatem  paid  the  man  who  kept  the  possession. 

Best,  C.  J.  The  sheriff  has  in  this  case  returned,  that  there  were  no  goods 
fA Western^  on  which  he  could  levy ;  and  a  sheriff  is  justified  in  so  returning, 
unless  he  has  the  goods  in  his  own  possession,  or  has  notice  where  they  are. 
If,  in  the  present  case,  the  sheriff  had  not  had  a  control  over  these  goods,  I 
should  have  told  the  jury,  that  the  writ  coming  in  at  half-past  five  was  too  latet 
and  that  the  sheriff  was  not  bound  to  execute  it.  But  here  the  sheriff  keeps 
possession  of  the  goods.  There  had  been  a  writ  o{  fieri  facias  at  the  suit  of 
Maehin  and  Debenham,  If  that  had  been  executed,  and  these  goods  applied 
*a581  ^  ^^  ^^^  *would  have  been  a  difference.  But  the  sheriff  returns  nulla 
-I  bona  to  that  writ ;  and  he  cannot  protect  himself  from  the  consequences 
of  the  false  return  by  another.  Then  a  bill  of  sale  is  set  up.  The  question  is. 
Whether  the  jury  believe  that  to  be  a  fair  transact^n,  or  whether  the  goods 
were  really  bought  with  the  debtor's  money ;  because,  if  so,  it  would  be  fraud- 
ulent. If  Langdon  bought  the  goods  out  and  out,  the  bill  of  sale  protects  die 
goods ;  but  if  he  only  bought  with  Western* s  money,  it  is  a  fraud. 

Verdict  for  the  plaintiff— Damages,  370/. 

WUde^  Seijt.',  and  Chitty,  for  the  plaintiff. 

Vaughqn^  Seijt.,  and  Carrington^  for  the  defendants. 

[Attomies— 7'otme,  and  Smith  4*  BJ] 
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SYMES  V.  LARBT. 


In  replevint  if  the  defendant  avow  for  rent  in  arrear,  and  the  plaintiff  repliea,  im«  tewit, 
on  which  iasue  ia  joined ;  if  the  pla"    '*  ^  t^- •-•-      •/•       i^?  i-- 

open  the  pleadinga,  he  may  be  nonv 


on'which  iasue  ia  joined ;  if  the  plaintiff  doea  not  appear  by  himself  or  his  cohumI  1« 

inauiied,  although  it  is  the  defendant's  record. 


Rbplbtin.  The  defendant  avowed  as  bailiff  of  Henry  Jackson  for  leot 
arrear.     Plea — Non  tenttit;  on  which  issue  was  joined. 

No  counsel  appeared  for  the  plaintiff. 

Best,  C.  J.  I  think,  as  the  plaintiff  is  not  here  bj  himself  or  his  counsei,  I 
ought  to  nonsuit 

Vaugkan^  Serjt.,  for  the  defendant.  It  has  been  considered,  that  as  it  is  the 
defendant's  record,  he  must  prove  his  case  and  take  a  verdict,  though  no  one 
appears  for  the  plaintiff. 

Carringion^  for  the  defendant,  then  opened  the  pleadings. 

Best,  C.  J.    I  still  think  I  ought  to  nonsuit. 

Chittyt  amicus  eurUe,     I  remember  a  case  some  years  ago,  exaedy  like  dtis, 
in  the  Court  of  King's  Bench.     The  difficulty  raised  there  was,  that,  as  it  wts 
the  defendant's  *record,  the  plaintiff  could  not  lose  his  writ  of  ntri  r^^g 
pHtis;  but  my  Lord  Chief  Justice  thought,  that  as  the  plaintiff"  did  not  ^ 
appear,  he  might  be  nonsuited. 

Best,  C.  J.  I  entirely  concur  with  my  Lord  Chief  Justice  Abbott  on  this 
point.  The  plaintiff's  counsel  should  appear  to  open  the  pleadidgs,  and  if  the 
plaintiff  does  not  appear  when  called,  he  must  be  nonsuited. 

The  plaintiff  was  then  called  three  times,  and  not  appearing,  a  nonsuit 
was  recorded. 

Vaughanf  Seijt.,  and  Carrington^  for  the  defendant 

[Attomies— J7.  Hughes,  and  Smith  ^  B.^ 

PROWETT  V.  CRACKNALL  et  tl. 

Beplevtn.    Avowrv  for  rent  arrear.    Plea — 17tefi«  tii  arrmr. 

The  defendants  had  brought  down  the  record.  The  plaintiff  did  not  appear;  the  plead- 
inga were  not  opened;  but  a  nonsuit  was  entered  immediately;  and  it  was  there  stid, 
that  the  Court  of  King'a  Bench  had  very  lately,  in  Banc,  decided  that  auch  was  tba 
proper  eourae. 

Vanghant  Serjt.,  and  Pajme,  for  the  defendanta. 

[Attornies— ^MMfeit  4*  W,,  and  MiAard^on  ^  P.] 

rThia  case  waa  tried  at  Nui  Priu*  before  Bbst,  C.  J.,  December  6th,  182(S.l 

A  similar  doubt  was  formerly  entertained,  whether  a  plaintiff  could  be  nonsuited  after 

a  plea  of  tender,  but  it  is  now  held  that  he  may.    See  the  case  of  Anderson  ▼.  Shdto,  uie, 

p.  85. 


SULLIVAN  V.  BISHOP. 

A  landlord  has  no  right  to  distrain  for  double  rent  upon  a  weMjf  tenant,  who  holds  ortr 
after  a  notice  to  quit. 

Case  for  an  illegal  distress.  The  first  count  was  for  an  excessive  distress. 
The  second  count  was  for  not  selling,  at  the  expiration  of  five  days,  under  stat 
2  WUliam  4*  Mary,  sees.  1,  c.  5,  t.  2.  There  was  also  a  count  'm*irovir  for 
the  article  seized. 

It  appeared,  that,  on  the  6th  October,  the  defendant  distrained  on  the  re^fio 
plaintiil^  who  was  his  tenant  by  the  *week,  for  a  sum  of  I  St.,  5s.  of  ^ 
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h  being  for  one  week's  rent  prmaus  to^  and  10».  for  anoiher  week's  rent, 
(which  was  chaT]p[ed  double,)  after  a  notice  to  quit. 

The  article  seized  was  a  table,  of  the  value  of  two  guineas.  The  sum  of 
10».,  being  the  two  weeks'  single  lent,  was  tendered  on  the  4th  of  October, 
The  broker,  when  he  seized  on  the  6th,  did  not  demand  any  specific  sum,  nor 
was  any  tender  made  at  that  time.  On  the  part  of  the  plaintifiT,  the  case  of 
Lioyd  T.  Boebee^  2  Gamp.  453,  was  relied  on,  to  show  that  the  defendant 
could  have  no  right  to  claim  a  double  rent  under  the  statute.t 

WUde^  Seijt.,  for  the  defendant,  contended,  that  the  action  would  not  lie. 
The  party  had  a  clear  right  to  distrain  ;  and  he  only  seized  a  single  article. 
A  second  offer  of  the  10s.  should  have  been  made  to  the  broker.  A  landlord 
is  not  bound  to  look  round  with  a  microscopic  eye  to  select  the  nearest  article 
in  value  to  the  sum  claimed.  The  taking  the  same  article  for  16s.  which 
might  have  been  seized  for  10».  is  not  such  an  excessive  distress  as  will  main- 
tain an  action.  The  statute.  Which  speaks  of  double  rent,  is  intended  not  as  a 
penalty,  bat  for  the  relief  of  the  landlord.  The  sum  is  in  the  nature  of  an 
increased  rent,  and  recoverable,  as  the  former  rent,  on  the  original  contract. 

Bbst,  G.  J.  The  broker  must  be  taken  to  have  demanded  the  15s.:  if  he 
had  demanded  the  10s.  only,  I  think  it  would  have  done.  If  there  had  been 
no  tender,  I  should  have  thought  the  diflbrence  of  5t.  too  small  to  support  an 
action.  I  feel  this  description  of  tenants  to  be  a  class,  with  respect  to  whom 
the  statute  would  do  more  good  than  any  other,  because  it  would  be  a  dreadful 
tiling  to  be  put  to  bring  ejectment  against  weekly  tenants.  But  as  my  Lord 
*3611  -^^^^^^^^S^**  ^  ^h®  only  authority  upon  that  *8ubject,  I  shall  act 
-'  upon  it.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  a  verdict  for 
small  damages,  as  the  defendant  might  have  had  all  his  rent.  I  will  give  my 
Broker  Wilde  leave  to  move  for  a  nonsuit. 

With  respect  to  the  not  selling  at  the  expiration  of  five  days,  it  appeased 
that  the  writ  in  the  action  had  been  served  before  that  time  had  expired. 

Verdict  for  the  plaintiff — Damages,  Is.,  the  table  to  be  given  up* 

Vaughmi,  Serjt.,  and  Comyn^  for  the  pkLntiff. 

WUdet  Serjt.,  for  the  defendant. 

[Attomies — /.  Af.  HUl^  and  Sichardsotu] 


In  the  ensuing  Michaelmai  Term,  Wilde,  Serit.,  moved,  pursuant  to  tlie 
leave  given  at  the  triid,  to  enter  a  nonsuit,  but  the  Court  refused  a  rule. 

t  The  point  decided  in  that  caie  is,  that  "  debt  for  double  value  on  4  Geo,  2,  c,  28,  does 
not  lie  againat  a  weekly  tenant." 


GHINN  V.  MORRIS. 

If  a  constable  tell  a  person  given  into  his  charge,  that  he  mvat  go  with  him  before  a 
magistrate,  and  sucn  person  in  conseqnence  goes  quietly,  without  any  force  being  used 
by  that  constable,  it  is  a  sufficient  imprisonment  to  support  an  action  of  trespass. 

Evidence  of  reasonable  suspicion  of  felony  may  be  given  in  mitigation  of  damages,  in  aa 
action  of  false  imprisonment. 

Trespass  and  false  imprisonment    Plea — General  issue. 

A  constable  proved,  that  the  defendant,  who  was  a  butcher,  gave  the  plaintiff^ 

Vol.  Xn.— 78  8  B  2 
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who  was  of  the  same  business,  into  his  custody,  <m  a  charge  of  stealing  e 
quantity  of  fat;  upon  which  he  told  the  plaintiff*  that  he  must  go  to  Union  Hall; 
tfiat  the  plaintiff  made  no  resistance ;  and  that  in  consequence  no  force  wii 
used.  A  charge  of  felony  was  preferred  before  the  magistrate,  and  dismined 
by  him,  because  the  defendant  could  not  identify  the  fat  as  his  property. 

For  the  defendant,  it  was  submitted,  that  the  action  would  not  lie,  as  there 
was  no  actual  imprisonment,  or  assault;  and  as  a  malicious  chaige  might  be 
the  ground  of  another  and  different  form  of  action. 

*Bbst,  C.  J.   I  am  of  opinion  that  this  is  an  imprisonment    I  should  pMM 
think  it  an  imprisonment,  if  a  constable  told  me  that  I  must  go  to  Union  ^ 
Hall ;  for  I  should  know  that  if  I  refused,  he  would  compel  me.    I  think  it 
amounts  to  a  trespass. 

The  case  of  Storuhottse  v.  Elliott  was  cited.t 

Best,  G.  J.,  allowed  evidence  of  reasonable  suspicion  of  felony  to  be  gives 
in  mitigation  of  damages ;  and  in  summing  up,  his  Lordship  told  the  jury  that 
m  justification  would  have  been  of  no  use,  because  the  defendant  could  not 
have  proved  that  a  felony  had  been  committed,  as  he  could  not  identify  the 
stolen  property  as  his  own.  If  the  defendant  intended  to  injure  the  plaintif, 
and  to  prevent  his  beinff  a  rival  in  trade,  then  the  plaintiff  would  be  entitled  to 
large  damages  ;  but  if  he  honestly  took  him  before  a  magistrate,  believing  that 
m  felony  had  been  committed,  and  that  he  was  doinff  his  duty  to  the  public, 
then  small  damages  would  be  sufficient  The  defendant,  as  a  plain  unleUered 
man,  might  imagine  that  there  was  sufficient  evidence,  when  a  magistrate, 
knowing  the  law,  miffht  be  of  a  different  opinion.  His  Lordship  then  left  it  to 
the  jury  to  say,  under  what  motives  the  defendant  had  acted;  and  they  re- 
turned a 

Verdict  foi*  the  plaintiff — ^Damages,  one  fitrthing. 

^Wilde^  Serjt,  and  Wilde^  for  the  plaintiff.  r^^ 

Spankief  Serjt,  for  the  defendant  ^ 

[Attomies — Hartner^  and  Chester.] 

t  The  point  ruled  in  that  case,  as  reported  in  1  Esp.  N.  P.  C.  273,  that  the  action  ■boaU 
be  for  malicious  prosecution,  was  overmled  on  a  motion  for  a  new  trial,  which  will  be 
found  in  6  T.  R.  315  ;  when  it  was  held,  that  if  one  suspect  a  peraon  of  haviof  robbed 
him,  and  deliver  him  over  to  a  constable,  such  party,  if  innocent,  may  maintain  trespun 
And  in  the  case  of  Samuel  v.  Payne,  Doug.  345.  it  was  held,  that  a  constable  mty  juitiff 
an  arrest  on  a  reasonable  charge  of  felony,  without  a  warrant,  although  ii  eheuld  c/^«r- 
wards  appear  that  no  felony  had  been  committed;  but  that  a  private  person  cannot.  How- 
ever, in  the  case  of  Arrowamith  ▼.  Lemeeurier,  2  N.  R.  211,  it  was  held,  thai,  where  t 
constable  showed  the  plaintiff  a  warrant,  and  the  party  went  with  the  constable  to  a 
magistrate,  this  was  no  imprisonment,  as  the  warrant  was  only  used  as  a  summons.  See 
also  the  case  of  J7»seefi  v.  Luaut  ante.  Vol.  1,  p.  153. 
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BEFORE  MR  JUSTICE  GA8ELEE, 


(Who  Hti  for  the  Lord  Chirf  Juitiee.) 


WILSON  (a  Pauper)  v.  COHEN  et  al. 

The  brokers  to  certain  ship  owners,  cberaed  their  employers  certain  Bums  ot  money  for 
work  done  to  their  ships  under  the  head  of  stevedore.  The  labor  of  a  atevedore  was 
performed  by  a  man  whom  ihey  emplojed,  and  to  whom  they  paid  aeveral  sums  of 
mooev,  but  far  less  in  amount  than  their  own  charges ;  the  ship  owners  were  aware 
that  the  brokers  chareed  them  more  than  they  paid  the  workmen,  but  made  no  objec- 
tion, on  account  of  tneir  seal  and  diligence : — Held,  that  one  of  the  workmen,  uiidet 
such  circumstances,  could  not  maintain  an  action  for  the  larger  sums  received  by  the 
brokers,  as  money  bad  and  received  to  his  use. 

AssnxpsiT  for  money  had  and  received  to  the  plaintiflTs  tise  for  the  work 
and  labor  of  a  stevedore,  to  certain  ships  belonging  to  Messrs.  Goldsmith  ^  Co., 
to  whom  the  defendants  were  brokers,  and  for  which  they  had  charged  their 
employers  the  nnder-menfioned  sums,  viz.  for  the  Albion^  15/.;  for  the  Altxan- 
der,  15/.;  for  the  Alliance^  10/.;  for  the  Duckenfieid^  15/.;  for  the  Har court ^ 
25/.;  for  the  JuHus  Cmsar^  16/.;  for  the  Zephyr^  12/.  10«.  There  was  a  ship 
called  the  Wellesley^  for  which  no  charge  under  the  head  of  stevedore  had  been 
nade  by  the  defendants.  The  declaration  also  contained  counts  for  work  and 
bbor. 

The  defendants  had  employed  the  plaintiff  to  perform  the  duty  of  a  steve- 
dore to  the  ships  in  question.  One  of  the  partners  in  Messrs.  Goldsmith^s 
house,  who  was  called  as  a  witness  for  the  plaintiff,  said,  that  they  knew  that 
the  defendants  charged  them  more  than  they  actually  paid  the  workmen,  but 
that  they  shut  their  eyes  to  the  fact,  on  account  of  the  great  zeal  manifested  by 
the  defendants  in  the  management  of  their  concerns.  It  appeared  that  the 
accounts  Between  the  defendants  and  Messrs.  Goldsmith^  were  running 
accounts. 

Wiide^  Serjt,  for  the  defendant,  applied  for  a  nonsuit. 
*3641        Oaselbe,  J.    My  opinion  is  very  strongly  against  the  ^plaintiff;  but, 
-1   as  he  is  a  pauper,  I  will  not  stop  the  cause,  but  give  you  leave  to  move. 

JfVde^  Serjt.,  then  contended,  that  the  plaintiff  was  not  entitled  to  recover 
from  the  defendants  the  amount  which  they  had  charged  to  their  employers. 
The  title  stevedore  is  an  item  which  imports  not  a  payment  to  a  particular  man, 
but  the  charges  of  loading  the  ships  generally.  The  circumstance  of  there  being 
no  charge  made  under  the  head  of  stevedore  for  the  ship  fFe//M/«y,  shows  that 
there  was  a  particular  mode  of  dealing  between  the  defendants  and  Messrs, 
Goldsmiths,  differing  from  that  which  existed  between  the  defendants  and  the 
workmen  employed  under  them. 

A  witness  then  proved  that  he  had  paid  the  plaintiff,  during  a  period  of  two 
years,  several  sums  of  money  for  acting  as  stevedore  to  various  ships,  some- 
times by  previous  agreement  for  a  specific  sum,  and  sometimes  without  any 
agreement.  That,  at  the  time  of  payment,  the  plaintiff  had  said,  that  he  ought 
to  have  more,  but  took  what  was  given,  and  subsequently  accepted  employ- 
ment, for  which  he  was  paid  at  the  same  rate.  A  sum  of  2/.  had  been  paid  to 
the  plaintiff  for  the  ship  Julius  Csesar  by  the  defendants.  There  were  charges 
nnder  different  titles  in  the  accounts  between  the  defendants  and  Messrs.  Gold* 
smith :  such,  for  instance,  as  dunnage,  but  there  was  no  general  charge  made 
for  commission. 
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» 

Oaseleb,  Jm  in  summing  up,  said,  I  am  still  of  opinion  that  the  plaintiff  has 
not  made  out  his  title  to  reeeive  the  difierence  between  the  sum  paid  him  ud 
that  chargred  by  the  defendants  to  Messrs.  Goidamith,  It  does  not  follow  that, 
because  S\e  defendants  have  charged  Messrs.  Goldsmith  too  much,  therefore 
the  plaintiff  can  recover  it  of  them.  A«  to  the  accounts,  there  is  no  charge  for 
commission  or  for  trouble ;  but  there  are  a  variety  of  charges,  such  as  dunnage, 
&c.  Therefore,  it  is  quite  clear,  that  *the  contract  between  Messrs.  r,gg. 
Goldsmiths  and  the  defendants,  was  not,  that  the  latter  were  merely  to  *- 
charge  the  money  out  of  pocket.  I  do  not  understand  the  effect  of  the  evi- 
dence to  be,  that  the  defendants  have  actually  received  the  money ;  but  that 
will  not  make  any  difference*  There  ia  another  question  on  the  pleadings, 
whether  the  plaintiff  has  been  properly  paid  by  the  defendants.  You  may  give 
him,  on  the  counts  for  work  and  labor,  ajs  much  as  you  think  he  ought  to  have, 
provided  there  was  no  agreement  for  the  sum  actually  received,  and  provided 
he  has  not  by  his  acts  shown  that  he  was  satisfied  with  what  had  been  paid 
him.  There  being  no  charge  for  the  WeUtsUy  under  the  head  of  stevedore, 
•hows  that  the  chai^ges  were  of  an  ad  libitum  description. 

The  Jury  found  a  verdict  for  the  plaintiff. — Damages,  13^ 

Vaughan^  Serjt.,  and  Platte  for  the  plaintiff. 

fVilde^  Serjt.,  for  the  defendants. 

[Attomies^-fFome  4*  Son^  and  CooteJ] 


THE  CITY  OF   LONDON  GAS-LIGHT  AND  COKE  COMPANY  9. 

NICHOLLS  et  al. 

The  Citf  of  London  Gaa  Light  and  Coke  Company  may  maintttin  asonwipnt  for  gu  np* 
plied  to  the  occupiers  of  ■  wharf;  and  it  ia  not  neceaaary,  in  each  a  caae,  tluit  then 
ahould  have  been  any  contract  by  deed  executed  by  the  Companv. 

Both  of  two  partners  are  liable  tor  gaa  furnished,  if  they  have  Doth  had  the  use  of  it, 
although  the  lease  of  the  wharf  upon  which  it  is  supplied,  is  granted  only  to  one  of  them. 

Assumpsit  for  gas  supplied  at  a  place  called  Sun  Wharf,  of  which  the 
defendants  were  the  occupiers.  It  appeared  that  the  gas  pipes  had  been 
mppraised  to  the  defendants,  when  they  took  possession  of  the  wharf,  and  that 
they  had  paid  at  times  for  the  repair  of  those  pipes. 

Taddy,  Serjt.,  for  the  defence,  contended,  that  there  was  nothing  to  fix  the 
defendants  as  contracting  with  a  public  'corporation.     Unless  both  are  r^^ 
bound,  neither  are  so ;  and  it  requires  something  like  a  deed  to  bind  a  ^ 
corporation. 

Best,  C.  J.  It  is  quite  absurd  to  say,  that  there  ie  any  necessity  for  a  con- 
tract by  deed  in  such  a  case  as  this. 

Camj^tU  mentioned  a  case  in  the  King's  Bench,  in  which  the  Gas  Com- 
pany were  sued  as  the  acceptors  of  a  bill  of  exchange. 

Toddy ^  Serjt.,  then  put  in  the  lease  of  the  wharf,  which  was  only  granted  to 
one  of  tne  defendants,  and  contended  upon  this  that  it  was  wrong  to  sue  both. 

Best,  C.  J.  It  appears  that  the  defendants  have  had  the  use  of  the  gas; 
that  the  pipes  were  appraised  to  them,  and  that  they  have  paid  for  the  repair 
of  them ;  and  there  is  an  implied  undertaking  on  their  part  to  pay  for  the  gai* 

Verdict  (or  the  plaindfis. 

Vaughan,  Serjt,  and  Comyn^  for  the  plaintiffs. 

Tuddtft  Serjt.,  and  Mannings  for  the  defendants. 

[Attomies — 71  N.  Williams^  and  Boxsr.l 
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KEMPSON  V.  SAUNDERS. 


A  Compmnj  formed  for  the  purpose  of  making  a  railway,  one  of  the  regulationa  of  which 
waa,  that  fifteen  thousand  shares  of  50/.  each  should  be  raiaed,  and  then,  that  applica- 
tion should  be  made  to  Parliamem,  and  whieh.  «fur  continuing;  for  rather  more  than  a 
year,  waa  dissoWed,  because  no  eligible  line  of  road  could  be  found,  is  not  an  illegal 
Company,  under  the  act  6  Geo.  1,  e.  18,  ao  as  that  a  party,  who  has  bought  shares,  mav, 
on  that  account,  recover  back  the  money  paid  for  them.  But  if  the  party  who  has  sold 
shares  haa  not  complied  with  a  regulation  of  the  Comptnyi  stating  that  all  tranafera  to 
be  valid  must  be  approved  by  a  committee,  so  that  the  transfer  to  him  was  not  a  legal 
transfer,  a  person  who  has  purchased  of  him  may  recover  the  money  paid,  on  the  ground 
that  the  consideration  haa  failed,  although  he  did  not  tender  back  tne  scrip  receipts  b» 
received. 

Abbvupbtt  to  recover  back  a  sum  of  money  paid  as  the  price  of  certain  share* 
In  the  BrUioi  and  Northern  Bailway  Company,  An  auctioneer  proved,  that, 
on  the  25th  of  December,  he  sold,  hy  desire  of  the  defendant,  twenty  shares  ai 
^8071  ^^^  guineas  i  share,  that  he  received  the  *money  on  the  27th  of  Decern* 
-l  6er,  which  he  paid  to  the  defendant,  and  on  the  4th  of  January,  ho 
received  the  scrip  receipts,  which  he  handed  over  to  the  purchaser. 

It  appeared,  that  the  Company  was  formed  on  the  13th  o(  December,  1824 1 
at  which  time  certain  resolutions  were  passed,  one  of  which  was,  that  books  of 
suhscriptions  for  raising  fiAeen  thousand  shares  of  50/.  each,  should  be  opened 
at.  certain  specified  places,  and  that,  as  soon  as  convenient  after  that  number 
had  been  taken,  application  should  be  made  to  Parliament.  On  the  24th  Janu» 
ury,  1825,  a  meeting  of  the  original  subscribers  appointed  a  permanent  com- 
mittee, which,  on  the  10th  Afay,  1826,  dissolved  the  Company,  because  no 
eligible  line  of  road  could  be  found  for  carrying  its  plans  into  execution.  It 
was  one  of  the  Company's  regulations,  that  all  transfers  to  be  valid  must  be 
made  with  the  approval  of  the  committee ;  and  no  entry  of  any  transfer  of 
shares  to  the  defendant  appeared  on  the  Company's  books.  The  witness  whe 
proved  these  facts,  stated  that  the  scheme  was  bona  Me  in  contemplation. 

For  the  plaintiff  it  was  contended,  that,  having  paid  his  money  for  that  which 
could  not  benefit  him,  he  was  entitled  to  recover  it  back.  The  cases  of  Nock' 
til*  V.  Croeby^  and  Josephe  v.  FebrerJ^.  were  cited ;  and  it  was  also  contended 
that  the  Company  was  illegal,  under  the  statute  6  Geo.  1,  c.  118. 

Vaughan^  Serjt.,  for  the  defendant.  If  the  transaction  was  illegal,  jDO/tor  eet 
conditio  defendentie  ;  and  the  Court  will  not  assist  the  plaintifiT. 
^081  *Be8T,  C.  J.,  was  of  opinion,  that  the  Company  was  not  an  illegal 
^  one ;  but  that  as  the  defendant  had  not  the  confirmation  of  the  committee 
to  the  transfer  of  shares  made  to  him,  he  had  nothing  saleable ;  and  therefore 
the  plaintiff  might  recover  back  the  money  paid,  on  the  ground  that  the  con* 
sideration  had  failed. 

Vaughan,  Serjt.,  submitted,  that  the  defendant  should  have  tendered  back 
the  scrip  receipts,  which,  it  appeared,  he  had  not  done. 

BssT,  C.  J.,  was  of  opinion,  that  Uiat  was  not  necessary. 

Verdict  for  the  plaintiff. — Damages,  105/. 

Vnide,  Serjt.,  and  Bompae,  for  the  plaintiff. 
Vaughan,  Seijt,  for  the  defendant. 

[Attomies — ^ck»  4*  -^m  &nd  Vizard  4*  D."] 

1 5  Dow.  &  Rvl.  751.  In  that  case  it  was  held,  that  if  the  projectors  of  a  scheme  to  be 
carried  on  by  subscription,  induce  a  number  of  persons  to  subscribe  their  money  in  the 
pQrehaae  of  shares,  and  the  scheme  is  abandoned  before  it  comea  into  operation,  the  snb- 
aeribers  are  entitled  to  recover  back,  in  an  action  for  money  had  and  received,  tne  whole 
monev  subscribed,  free  from  any  deduction  for  elpeoses  incurred  in  the  formation  of 
the  plan. 

XAm%  VoL  1|  pp.  341,  507. 
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In  the  ensuiiif^  Mkhaelnuu  Term,  Vaughan^  Seijt,  moTed  for  a  new  trbl; 
but  the  Court  refused  a  rule,  considering  &e  holding  at  NiMi  PrUa  to  be  peh 
iectly  correct. 


ATWOOD  et  al.  v.  GRIFFIN  et  al. 

If  an  aceommodation  bill  be  drawn  parable  to  "  —  or  order,**  and,  after  aeceptanee,  tbi 
blank  be  filled  with  the  name  of  ''Gr&9t»"  the  bill  ia  not  thereby  Titiated;  and  it  miy 
be  sued  upon  without  having  any  fresh  atamp. 

AssuMPsrr  on  a  bill  of  exchange,  drawn  by  Harry  Cook^  and  accepted  by  ths 
defendants  for  his  accommodation :  the  plaintiffs  were  holders  for  a  Talaable 
consideration. 

The  bill  was  originally  made  payable  to or  order,  and,  after  accepts 

ance,  had  been  akered,  by  the  insertion  of  the  name  of  OrovtM  in  the  blanL 

For  the  plaintiff,  the  cases  of  Crutchiey  t.  Clarence^  2  M.  &  S.  00,  and 
Criitchiey  v.  Jlfann,t  were  relied  on. 

*Spankie^  Seijt.,  for  the  defendants,  contended,  that  the  plaintiffs  ^^^ 
ought  not  to  recover.  The  bill  is  not  die  same  bill.  It  is  no  matter,  '- 
whether  an  alteration  of  a  bill  increases  or  diminishes  the  liability.  If  it  be 
made  afVer  the  bill  is  perfecdy  issued,  it  will  vitiate  it.  In  this  case,  the  paitv 
suing  is  not  the  party  making  the  alteration.  If  the  bill  had  not  been  altered, 
and  there  had  been  a  count  stating  it  to  be  payable  to  bearer,  they  must  have 
recovered.  There  is  a  misdescription.  The  bill  is  stated  in  the  declaration  to 
have  been  originally  drawn,  payable  to  Grovta^  and  accepted  after  that,  and 
delivered  afker  that;  whereas  the  fact  is  the  reverse.  The  alteration  also  was 
contrary  to  the  stamp  act.  In  the  Crutchley  cases,  the  bill  was  not  inland,  and 
did  not  require  any  stamp. 

WUde^  Serjt.,  for  the  plaintiff.  Crutchley  v.  Clarence  decides  this  case.  The 
decision  there  is  on  the  general  grounds ;  and .  no  distinction  is  taken  as  to  the 
counts.  Mr.  Justice  Bayley  says,  **The  issuing  the  bill  in  blank,  without  the 
name  of  the  payee,  was  an  authority  to  a  bona  fide  holder  to  insert  the  name.** 

Best,  C.  J.  I  am  clearly  of  opinion  that  this  was  a  bill  payable  to  order. 
The  case  of  Crutchley  v.  Clarence  has,  in  my  opinion,  answered  all  the  pointi, 
with  the  exception  of  the  point  on  the  statute ;  but  I  think  the  principle  of  that 
case  applies  itself  to  that  point  also.  Lord  EUenhorough  says :  ^ As  the  de* 
fendant  has  chosen  to  send  the  bill  into  the  world  in  this  form,  the  world  ought 
not  to  be  deceived  by  his  acts.  The  defendant,  by  leaving  the  blank,  under- 
took to  be  answerable  for  it  when  filled  up  in  the  shape  of  a  bill.*'  And  Mr. 
Justice  Bayley  says,  that  the  issuing  the  bill  with  a  blank  for  the  payee's  name 
was  an  ^authority  to  a  bona  fide  holder  to  insert  the  name.  If  so,  then  r,«.0 
the  plaintiff  had  a  similar  authority  in  this  case.  I  think  there  is  no  ^ 
necessity  for  a  new  stamp,  for  there  is  no  new  contract  made ;  it  is  only  the 
perfecting  of  the  imperfect  contract  It  is  similar  in  principle  to  the  case  of  t 
man's  limiting  the  negotiability  of  a  bill,  by  indorsement  to  a  particular  penon. 

Verdict  for  the  plaintiff. 

Wilde,  Serjt.,  and  F.  Pollock^  for  the  plaintiff. 

Spankie^  SerjLf  for  the  defendant 

[Attomies — G.  Hobner^  and  Fandergucht.] 

t  5  Taun.  529.  dt  1  Marsh.  29.  The  first  of  these  eases  was  an  action  against  tht 
drawer,  and  the  other  against  the  acceptor  of  a  foreign  bill  of  exchange,  which  wss  isssts 
with  a  blank  for  the  name  of  the  psvee ;  and  it  was  decided  in  both  cases,  thst  a  (•««  fdt 
holder  might  fill  up  the  blank  with  his  own  name.  The  first  case  was  tried  in  the  ^'—*' 
Bench,  sal  Uis  otlier  in  ths  Common  Pleas. 
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PAGANI  V.  GANDOLFL 


If  M  agreement  be  entered  into  for  the  employment  of  e  elerk  for  four  yeere  from  the  let 
of  January ,  1823,  at  a  ealary  of  400/.  a  year,  and  the  salary  be  paid  up  to  the  let  of /an«- 
ery.  1825,  and  in  J^ht*  1825,  the  clerk  is  dismissed  from  his  eroplojrment,  he  may  com- 
mence an  action  in  MtekaelmaM  Term,  1825,  though  at  that  time,  according  to  the  agree- 
ment, a  year's  salary  would  not  be  due. 

Tm  declaration  (which  was  of  Michaelmas  Term,  6  Geo.  4)  was  on  an 
agreement  between  the  plaintiff  and  defendant  for  the  employment  of  the  plain- 
tiff by  the  defendant  as  a  clerk  for  four  years,  from  Isi  January^  1823,  at  400/. 
a  year.  It  appeared,  that  there  were  accounts  between  the  plaintiff  and  defend- 
ant,  on  which,  in  the  month  of  Febrttary^  1825,  the  plaintiff  had  paid  to  the 
defendant  a  sum  of  85/.  a^a  balance  due  to  him. 

The  plaintiff  was  dismissed  from  his  employment  in  the  month  of  Jtdy^ 
1825,  for  alleged  misconduct. 

Toddy f  Serjt,  applied  for  a  nonsuit,  and  contended,  that  as  by  the  agree* 
ment,  the  payments  were  to  be  made  from  the  1st  of  January,  1823;  and  the 
salary  was  a  yearly  salary^;  and  as  it  appeared  from  the  accounts  that  the 
salary  must  have  been  received  up  to  the  1st  o(  January,  1825,  the  action 
being  brought  in  AfiehaeimoM  Term,  1825,  was  commenced  too  soon,  because 
a  whole  year's  salary  would  not  be  due  till  the  month  of  January,  1826. 
*a7l1  *Bbst,  C.  J.  But,  it  seems,  you  have  dismissed  the  plaintiff  from 
J  his  employment. 

WxgkifMtn.  If  the  dismissal  was  wrongful,  then  he  may  be  entitled  to 
salary  ;  but  the  salary  is  not  yet  due. 

Bifrr,  G.  J.  I  tliink  he  was  not  bound  to  wait  till  the  end  of  the  year,  if 
you  dismissed  him  previously.  The  jury  may  infer  from  the  account  put  in, 
that  payments  were  made  from  time  to  time  :  and  indeed  his  necessities  would 
require  it.     I  am  of  opinion,  that  there  is  qo  foundation  for  the  objection. 

The  defendant  afterwards  had  a  verdict,  upon  the  groimd  that  the  dis- 
mission was  proper. 

Wildtf  and  Mama,  Serjts.,  and  Flati,  for  the  plaintiff. 

Taddy,  Seijt.,  and  Wightman,  for  the  defendant. 

[Attomies — Knight  4r  F,,  and  Webster  4*  Son.] 


The  SOUTHWARK  BRIDGE  COMPANY  v.  SILLS,  RAMSAY  ^ 

SILLS. 

Thn' Southwark  Bridge  Company  may  maintain  atiumpitt  for  the  use  and  occupation  of 

premises  held  under  them. 

Assumpsit  for  the  use  and  occupation  of  certain  arches  under  the  South* 
toark  Bridge,  near  to  T^ree  Cranes  Wharf,  of  which  the  defendants  were 
alleged  to  be  the  occupiers.     The  contract  was  contained  in  a  series  of  letters. 

A  covenant  to  produce  deeds,  purporting  to  be  between  the  three  defi^ndants 

(describing  them  as  wharfingers)  of  the  one  part,  and of  the  other 

part,  and  of  which  the  execution  by  Mr.  Ramsay  was  proved,  was  given  in 
•^1791  evidence  to  show  the  partnership  of  the  defendants;  *and  a  witness 
J  stated,  that  he  thought  he  had  seen  the  names  of  the  three  defendants 
npon  the  carts  used  at  Three  Cranes  Wharf  $  but  he  could  not  speak  posi 
lively  upon  the  subject. 
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Adams^  Seijt.,  objected,  that  this  eyidence  was  not  sufficient. 

Best,  G.  J.,  was  of  opinion  that  it  was. 

Adams i  Seijt.,  then  objected,  that,  as  a  corporation  can  only  demise  by 
deed ;  and  as  the  contract  in  this  case  was  not  by  deed,  the  plaintiffB  were  noi 
entitled  to  recover. 

Best,  C.  J.  I  ^ree  with  you,  that,  if  it  be  necessary  to  proceed  upon  a 
demise  in  the  case  of  a  corporation,  it  must  be  by  deed ;  but  in  this  case  there 
has  been  use  and  occupation,  for  which  I  am  of  opinion  that  the  defendants 
are  bound  to  pay. 

Verdict  for  the  plainlills. 

Vaughan^  and  WUdt^  (Serjts.,  and  Z>.  Pollock^  for  the  plaintiffs. 

Adorns^  Serjt.,  and  Dubois^  for  the  defendants. 

[Attomies — NettUshipf  and  7\frrdl  4*  SoM,'] 


HEWITT  t^.  THOMPSON. 

In  sn  action  on  a  bill  of  exchange  hj  the  aecond  indorsee  aeainst  the  drawer,  the  fine 

iodoraee  ia  a  competent  witoeaa  for  the  plaintiff. 

AssvMPsrr  on  a  bill  of  exchange  by  the  second  indorsee  against  the  drawer. 

The  first  indorsee  was  called  as  a  witness  for  the  plaintiff,  and  his  testimonj 
was  objected  to. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  his  evidence  was  admissi- 
ble, on  the  authority  of  Shuttleworth  *v.  Stevens,  1  Camp.  407 ;  Bich-  ^^3 
ardson  v.  AUem,  2  Starkie,  334;  Jordaine  v.  Lashbrook^i  and  Bayley  ^ 
on  Bills4 

fFilde,  Serjt.,  for  the  defendant. -~ In  Mr.  Chitty's  book,  it  is  said,  tliat  the 
case  of  ShuttUworih  v.  Stevens  has  been  overruled. $ 

Best,  C.  J.     I  will  allow  the  witness  to  be  examined,  and  give  my  brother 
Wilde  leave  to  move. 

The  plaintiff  was  afterwards  nonsuited. 

Spardtie,  Serjt,  and  Moody ,  for  the  plaintiff. 

Wilde^  Serjt.,  for  the  defendants. 

[Attomies — 71  West^  and  BaddeleyJ] 

t7  T.  R.  601. — ^In  this  caae,  the  pa^er  and  indoraer  was  held  to  he  a  competent  witneti 
for  the  defendant,  in  an  action  hj  indorsee  against  acceptor.  In  the  case  of  Sknttle- 
worth  ▼.  Stevens,  the  indorser  was  held  to  be  a  competent  witness  for  the  plaintiff  in  to 
action  bj  indorsee  against  drawer,  to  prove  that  he 'indorsed  it  to  the  plaintiff  for  vaiaabls 
consideration.  And  in  the  case  of  Richardton  v.  Allan,  the  indorser  was  called  to  provs 
his  own  indorsement,  when  another  witness  had  said  it  was  not  his. 

1 4th  Edit.  p.  422. — Where  his  Lordship  !ays  down,  that,  in  actions  by  indorsee  ag[aiDBt 
drawer  or  acceptor,  the  indoraer  ia  in  general  a  competent  witneaa  either  for  the  plaintiff 
.or  the  defendant. 

^  The  learned  author,  at  p.  415,  considers  the  case  of  Shuttlewortk  v.  Stevene  as  over- 
ruled by  the  cases  o(  Jonea  v.  Brooke,  4  Taunt.  464,  and  Hardwick  v.  BlauAard,  Gow,  N. 
P.  C.  113.  In  the  former,  it  was  held,  that  in  an  action  by  indorsee  against  acceptor,  if 
the  defence  be,  that  the  bill  was  an  accommodation-bill,  the  wife  of  the  drawer  is  not  t 
competent  witness  to  prove  that  it  was  so ;  because  the  drawer  of  an  accommodation-bill 
is  bound  to  indemnify  the  acceptor  against  the  consequences  of  such  a  bill.  In  the  case  of 
Hardwick  v.  Blandtard,  Gow,  N.  P.  C.  113,  it  was  held,  that  in  an  action  by  iodorfss 
against  acceptor  of  an  accommodation-bill,  the  drawer  was  not  a  competent  witness  to 
prove  that  the  plaintiff,  who  had  discounted  the  bill,  had  received  usurious  interest. 
However,  in  neither  of  these  cases  ia  that  of  Shuttlewortk  v.  Stevens  expressly  mentionsd. 
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•FISHER  V.  ALGAR  ic  KETTLE. 


A  lodffer  may  matntaio  an  action,  if  hia  goods  are  taken  on  an  ezceaaive  diitrera  bj  tbe 

laDdlord  ot  the  party  under  whom  he  occupies. 
The  request  of  the  tenant  will  justify  the  landlord  in  detaining  the  goods  of  a  lodger  upon 

the  premisea  beyond  the  proper  time  of  selling,  if  be  did  not  know  which  were  the 

goods  of  the  lodger,  and  which  those  of  his  tenant. 

Case  for  an  excessive  distress,  and  also  for  not  selling  within  the  proper 
time. 

The  plaintiff  was  a  lodger  in  the  house  of  a  person  named  Dodd^  who  was 
tenant  to  the  defendant  Kettle,  The  defendant  Jilgatj  who  was  a  broker, 
distrained  on  Dodd  for  rent  due  to  Kettle^  and  among  other  goods  took  the 
plaintiff's.  The  wife  of  Dodd  was  called  as  a  witness  ;  who  stated,  that  a 
sum  of  20/.  only  was  due,  (29/.  being  the  sum  distrained  for,)  and  that  there 
were  goods  enough  to  pay  the  20/.  without  touching  those  of  the  plaintiff. 
The  goods  remained  a  month  upon  the  premises,  at  the  request  of  Mrs.  Dodd^ 
before  they  were  removed.  The  plaintiff  was  compelled  to  pay  15/.,  the  sum 
at  which  his  goods  were  valued,  before  he  could  get  them  back. 

The  defendant's  counsel  contended,  that,  although  the  excess  in  the  distress 
might  be  a  good  ground  of  complaint  by  the  tenant  Dodd^  yet  that  it  was  no 
objection  in  the  mouth  of  the  plaintiff,  who  was  his  lodger. 

Best,  C.  J.  I  am  of  opinion,  that  if  a  lodger's  goods  are  taken  on  an 
improper  distress,  he  may  maintain  an  action. 

It  was  then  proved,  in  contradiction  to  the  evidence  of  Mrs.  Dodd^  that  the 
sum  of  29/.,  for  which  the  distress  had  been  made,  was  all  of  it  due. 

WUdey  Serjt.,  then  relied  on  the  fact  of  the  landlord  not  having  sold  tho 
goods  at  the  proper  time. 

Best,  C.  J.     That  was  in  consequence  of  Mrs.  Dodd* 9  request. 
*3751       *^t7(/e,  Serjt     I  apprehend  that  she  cannot  bind  us. 

J  Best,  G.  J.  I  think  that  if  the  party  distraining  did  not  know  which 
were  the  lodger's  goods,  the  request  of  Mrs.  Dodd  would  justify  the  detention. 
I  think  it  would  be  dangerous,  on  such  evidence  as  this,  to  find  a  verdict  for 
the  plaintiff,  in  this  species  of  action.  The  evidence  ought  to  be  extremely 
clear.    Fisher  must  seek  his  remedy  over  against  Mr.  Dodd, 

Verdict  for  the  defendants. 

WKirff,  Serjt,  and  Steer,  for  the  plaintiff. 

Taddy,  Serjt.,  for  the  defendant  Algar, 

Spankie,  Serjt,  and  Theaiger,  for  Sie  defendant  Kettle, 

[Attornies — Usher  4r  ^m  and  Scarth,"] 


LOADER  V.  KEMP. 

If  a  feasor  covenant  in  a  lease  with  his  lessee,  that  he  will,  in  case  the  premises  demised 
shall  be  burnt  down,  "  rebaild  and  replace'*  the  same  in  the  same  state  as  they  were  ia 
before  the  fire,  he  is  only  bound  to  restore  the  premises  to  the  state  in  which  they  were 
when  he  let  them,  and  not  to  rebuild  any  9dditional  parts  which  may  have  been  erected 
by  hia  tenant. 

CovKNANT  on  an  mdentnre,  dated  ifae  8tfa  of  November j  1813,  by  which  th# 
defendant  demised  certain  premises  to  the  plaintiff,  in  consideration  of  a  9001 
Vol.  XII.— 79  3  C 
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of  200/.,  and  in  which  he  (the  defendant)  covenanted  to  rebuild  them,  if  they 
should  be  destroyed  by  fire. 

It  appeared,  that  the  plaintiff,  aAer  the  lease  was  ^nted,  erected  a  third 
story,  the  premises,  at  the  time  of  the  demise,  consisting  only  of  two.  The 
premises  had  been  burnt  down  ;  and  the  question  was,  Whedier  the  landlord 
was  bound  to  restore  them  to  the  state  in  which  they  were  after  the  third  story 
had  been  added. 

The  words  of  the  covenant  were  as  follow : — ^And  also  that  he  (the  said 
lessor)  shall  and  will,  in  case  the  said  messuage  or  tenement,  shop  and  build- 
ings hereby  demised,  or  any  part  thereof,  be  burnt  down  or  damaged  by  fire, 
as  soon  as  may  be,  at  his  own  costs  and  charges,  rebuild  and  ^repkux  r^^^ 
the  same  in  the  same  state  as  they  toere  in  htfore  the  happening  (f  ^ 
tuchfirey 

Best,  C.  J.  It  appears  to  me,  that  the  landlord  is  only  to  rebuild  what  he 
let ;  for  a  landlord  would  be  in  a  desperate  situation,  if  he  were  bound  to 
rebuild  every  thing  which  his  tenant  may  think  proper  to  set  up.  He  might 
be  ruined  in  many  cases. 

The  case  was  referred  to  Mr.  Binghatnt  to  ascertain  all  the  &cts,  for  &e 
purpose  of  raising  the  point  for  the  opinion  of  the  Court  above. 

Vaughan,  and  Lawea^  Serjts.,  and  Campbell^  for  the  plaintiff. 

Wilde,  Serjt.,  and  Z>.  Pollock^  for  the  defendant. 

[Attornies — CoUinSf  and  Lovell.'] 


BIRE  V.  MOREAU. 

If  an  action  ia  brought  on  a  bill  of  exchange  not  haTtng  any  English  atamp,  and  purportiof 
to  be  drawn  at  ParU^  the  defendant  will  be  entitled  to  a  verdict,  if  it  appear  from  tha 
evidence  that  the  plaintiflfmuat  have  been  in  England  on  the  daf  on  whicn  it  purports  to 
have  been  drawn.  But  it  would  be  aufficient  to  enable  the  plaintiflfto  recover,  irtbebiu 
was  drawn  at  a  place  in  France  nearer  to  England  than  Pari$,  though  it  be  dated  u 
from  Farit, 

Assumpsit  on  a  bill  of  exchange  drawn  by  Petttt,  and  accepted  by  the  defend- 
ant, indorsed  by  Pettit  to  Oaltoay^  and  by  Galway  to  the  plaintiff.  The  bill 
was  in  French,  and  apparently  had  a  French  stamp,  but  no  English  one,  and 
purported  to  have  been  drawn  at  Paris  on  the  16th  of  October,  1824. 

After  the  formal  proof  for  the  plaintiff,  a  witness  was  called  for  the  defend- 
ant, who  stated,  that  he  saw  Pettit,  the  drawer,  on  the  8th  of  October,  in  Zoh- 
don  ;  that  he  thought  he  saw  him  every  other  day  during  that  month,  and  that 
he  had  no  doubt  that  he  saw  him  so  near  the  15th,  that  he  could  not  have  got 
to  Paris  upon  that  day.  A  lady,  who  lodged  in  the  same  house  with  PtttU, 
proved,  that  for  two  months  previous  to  the  beginning  of  November,  she  dined 
*in  his  company  eveir  day,  with  the  exception  of  a  few  days,  (not  con-  r«^ 
secutive,)  when  she  dined  out.  '* 

Taddy,  Serjt.,  for  the  plaintiff.  It  does  not  lie  in  the  mouth  of  the  acceptor 
of  a  bill  of  exchange  to  set  up  this  defence.  The  defendant  has  accepted  this 
bill  as  drawn  in  Paris,  and  has  given  it  credit  as  such.  It  apparently  has  a 
French  stamp.  The  eyidence  to  contradict  the  presumption  of  its  baring  been 
drawn  in  Paris,  ought  to  be  of  the  most  complete  and  convincing  deseiii^ 
tion. 
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Haiehinsont  also  for  the  plaintiff,  cited  Abrahatu  ▼•  Ihdm9,\ 

fiEST,  C.  J.,  in  summing  up,  observed — If  you  are  quite  satisfied  that  the  bill 
was  drawn  in  England^  then  the  defendant  is  entitled  to  a  verdict.  But  if  it 
is  possible  for  the  drawer  to  have  been  absent,  so  as  to  have  drawn  it  out  of 
England,  in  that  case  the  plaintiff  ought  to  have  a  verdict :  if  the  drawer  got 
to  Calms^  and  drew  the  bill  there,  and  dated  it  as  from  Paris,  I  think  that  will 
do.  The  question  is,  are  you  quite  satisfied  that  the  bill  was  drawn  in  this 
country :  if  you  are,  you  will  find  a  verdict  for  the  defendant ;  for  then  it  is  a 
fraud  upon  the  revenue  of  this  country,  which  either  party  may  take  advan- 
tage of. 

Verdict  for  the  defendant. 

Taddy^  Serjt.,  and  Hutchnuon,  for  the  plaintiff. 

Vaughany  Serjt.,  for  the  defendant. 

[Attomies — Thttie  4*  Co.j  and  Hubert.'] 

t4  Camp.  269.  This  was  an  action  on  a  bill  of  exchange,  dated  Part*.  March  1st.  The 
defence  was,  that  it  had  been  drawn  in  London^  and  was  void  for  want  of  a  stamp.  The 
proof  given  was,  that  the  drawer  was  in  London  on  the  3d  of  Marekt  at  11  o'clock  in  the 
forenoon.  Lord  EUmborougk  said,  that  as  the  drawing  a  bill  in  England,  purporting  to  be 
drawn  abroad,  for  the  parpose  of  evading  the  stamp-duties,  was  a  very  serious  offence,  the 
ftct  must  be  made  out  bv  distinct  evidence.  His  Lordship  ruled,  that  the  evidence  given 
was  not  sufficient ;  and  the  plaintiff  had  a  verdict. 


•378]  •MONEYPENNY  v.  HARTLAND  et  al. 

If  an  enffineer  is  employed  by  a  committee  for  erecting  a  bridge  and  forming  a  road  to  it, 
to  make  an  estimate  of  the  expense  of  the  works,  he  is  bound  to  ascertain  for  himself, 
by  ex|>eriments,  the  nature  of  the  soil ;  although  a  person  previously  employed  by  such 
committee,  having  made  the  experiments,  gives  him,  by  their  desire,  information  of  the 
result. 

If  an  eni^ineer,  employed  as  above,  makes  a  low  estimate,  and  thereby  induces  persons  to 
subscribe  for  the  execution  of  the  work,  who  would  otherwise  have  declined  it  ^  and  it 
turns  out  afterwards  that  such  estimaie  is  incorrect,  either  from  negligence  or  want  of 
skill,  and  that  the  work  cannot  be  done  but  at  a  much  greater  expense,  he  is  not  entitled 
to  recover  any  thing  for  his  trouble  in  making  such  estimate. 

Issus  to  try  whether  the  plaintiff  was  entitled  to  any  and  what  sum,  for  work 
and  labor  as  an  architect  and  engineer.  The  defendants  were  restrained  by  an 
order  of  the  Viee  Chancellor,  from  setting  up  partnership  as  a  defence.  The 
plaintiff  was  employed  by  the  defendants,  who  were  the  trustees  appointed  by 
the  subscribers  to  the  undertaking,  to  make  an  estimate  of  the  expense  of 
erecting  a  bridge  over  the  Severn^  and  making  a  road  thereto.  It  appeared  that 
a  person  named  Holland  was  employed  by  £e  committee,  previous  to  the  em- 
ployment of  the  plaintiff,  to  ascertain  by  boring  the  nature  of  the  soil,  and  that 
he  informed  the  plaintiff  of  the  result  of  his  experiments,  and  that  the  plaintiff 
acted  upon  that  information,  in  making  his  estimate,  and  did  not  make  any 
experiments  himself.  Holkmd  reported  the  soil  to  be  of  hard  marl  rock.  The 
plaintiff  laid  the  foundations  of  the  bridge,  about  forty  yards  distant  from  the 
spot  marked  out  in  his  plan,  for  the  8i£e  of  a  more  convenient  turn  into  the 
town  of  Tewkesbury  $  and  it  was  found,  afler  the  work  was  begun,  that  the  soil 
at  that  part  beinff  of  clay,  required  piling  and  planking,  which  created  an 
expense  of  1400^  in  admtion  to  the  sum  mentioned  in  the  estimate.  The 
expense  of  making  Uie  road  was  estimated  at  1700/.,  but,  in  point  of  fact,  it 
cost  3,300/.,  in  admtion  to  that  sum.    The  estimates  were  made  in  November ^ 
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1822 ;  the  work  was  began  in  Jwie^  1823.  On  Uie  1st  of  SqUember,  1823, 
tiie  plaintiff,  for  the  first  time,  examined  the  foundation,  and  discovered  that,  from 
the  nature  of  the  soil  of  the  river,  piling  and  planking  would  be  required.  In 
the  month  of  February ^  1824,  the  pkuitiff  was  dismissed  from  his  employmeot, 
and  Mr.  Telford  engaged  in  his  stead.  The  plaintiff  had  attended  at  the  House 
of  Commons  while  the  bill  was  in  progress ;  and  several  surveyors  proved  that 
the  usual  charge  for  such  attendance,  was  five  guineas  per  day. 

*Taddyt  Seijt.,  for  the  defendants.  Inasmuch  as  the  defendants  r,A-g 
relied  on  the  plaintiff's  skill,  as  to  ^e  propriety  of  the  situation,  and  &e  ^ 
expense  of  the  work ;  he  ought  not  to  have  been  satisfied  with  the  informatioii 
given  him  by  Mr.  HoUand^  but  should  have  made  experiments  to  ascertain  the 
facts  for  himself.  Though  HoUand  might  be  directed  to  give  the  plaintiff 
information,  the  plaintiff  was  not  thereby  released  by  the  committee  from  the 
necessity  of  making  further  inquiries.  It  was  to  raise  the  amount  mentioned 
in  the  estimate,  and  that  amount  only,  that  the  subscriptions  were  made.  If 
the  plaintiff's  report  was  wanted  in  a  hurry,  he  might  have  made  it,  with  a 
reservation  of  the  particular  point,  as  to  die  nature  of  the  soil.  He  cited 
Moruypenny  v.  Hartland,  (ante.  Vol.  1,  p.  352.) 

Mr.  Telford  was  examined  on  the  part  of  the  defendants,  waA  stated,  that  it 
was  the  duty  of  an  architect  or  engineer  to  examine  for,himself  into  the  nature 
of  the  soil ;  and  that  he  ought  to  consider  himself  reisponsible  for  it,  though 
another  person  had  given  him  information  on  the  subject. 

A  road  surveyor  was  abo  called,  who  stated,  that  he  had  estimated  the 
expense  of  making  the  road  from  the  Mythe  to  the  HoUybushrHUl,  (the  road 
in  question,)  at  the  sum  of  6,15(^«  and  that  it  could  not  possibly  be  made  for 
the  sum  of  1700/.,  which  was  the  amount  of  the  plaintiff's  estimate. 

It  was  also  proved,  that  the  plaintiff  had  put  down  his  name  for  some  shares 
in  the  concern,  in  the  following  form  : — ^'^  George  Moneypenny,  as  Architect 
and  Surveyor  to  the  Bridge  and  Roade^  500/.;"  and  it  was  admitted  that  this 
sum  had  been  demanded  in  the  month  oi  May,  1824. 

All  the  witnesses,  both  for  the  plaintiff  and  defendant,  agreed  as  to  the  plsin* 
tiff's  due  and  diligent  attendance  at  the  House  of  Commons. 

Faughan,  Serjt.,  for  the  plaintiff.  If  complaint  be  *made  against  a  r-^^ 
party  employed,  the  first  question  is,  has  the  party  employing  derived  ^ 
any  benefit  from  his  services ;  if  so,  he  must  pay  for  them,  and  seek  his 
remedy  by  a  cross  action.  Supposing  an.  action  had  been  brought  by  the 
defendants  against  the  plaintiff  for  the  omission  of  the  planking  and  piling, 
what  would  they  have  made  of  it  ?  He  has  not  been  guilty  of  negligence  as 
to  them.  Holland  says,  that  he  was  employed  by  the  Committee  before  the 
plaintiff  came,  and  made  all  the  preliminary  arrangements,  and  reported  the 
result  several  times.  It  would  have  been  officious  and  unnecessary  for  the 
plaintiff,  after  that,  to  have  undertaken  the  boring  himself.  An  estimate  must 
be  taken  to  mean,  that  the  expense  will  be  there  or  thereabout.  If  it  were 
followed  up  by  a  contract,  then  it  might  be  different*  The  plaintiff  was 
relieved  from  the  necessity  of  any  particular  examination  of  the  soil  by  the 
conduct  of  the  trustees  and  their  confidential  surveyor,  HoUand,  who  turned 
out  to  be  mistaken.  The  foundations  were  laid  with  parade  and  ceremony 
either  in  August  or  September,  1823,  and  complaint  was  not  made  till  the 
month  of  February,  1824.  The  delay  shows  that  the  objection  was  an  after* 
thought.  The  plaintiff's  witnesses  say,  that  there  are  oflen  contingencies  in  a 
work ;  and  there  is  in  the  plaintiff's  estimate  an  item  of  2000/.  for  contingen- 
cies. They  have  not  sustained  any  damage  in  consequence  of  the  plainti0''s 
not  having  bored.  With  respect  to  the  subscription,  it  was  done  to  show  his 
good  opinion  of  the  undertaking. 

Best,  C.  J.  The  first  question  will  be,  whether  the  plaintiff  is  entitled  to 
any  compensation ;  and  if  he  is,  then,  whether  it  wUl  extend  beyond  the  5001,; 
for  I  am  cleariy  of  opinion  that  he  is  answerable  for  die  subscription.    With 
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mpeet  to  the  fint  questioiiy  the  casea  appear  to  be  conflicting ;  and  there  is 
some  difficulty.     I  shall  take  the  liberty  of  laying  down  this  rule.     Supposing 
*3811  ^^S^^^^^^  ^^  want  of  skill  to  be  sufficiendy  made  out,  unless  *that  ne^^ 
^  ligence  or  want  of  skill  has  been  to  an  extent  that  has  rendered  the  work 
uaelees  to  the  defendants^  they  must  pay  him*  and  seek  their  remedy  in  a  cross 
action.    For  if  it  were  not  so,  a  man,  by  a  small  error,  might  deprive  himself 
of  his  whole  remuneration.     It  appears,  that  Mr.  Telford  adopted  a  part  of  the 
plaintiff's  plan ;  and  up  to  that  extent  Uie  defendants  have  been  benefited.     I 
grant,  that  it  is  not  a  trifling  deviation  from  an  estimate,  that  is  to  prevent  a 
party's  recovering.     But  if  a  surveyor  delivers  in  an  estimate,  greatly  below 
the  sum  at  which  the  work  can  be  done,  and  thereby  induces  a  private  person 
to  undertake  what  he  would  not  otherwise  do ;  then  I  think  he  is  not  entitled 
to  recover :  and  this  doctrine  is  precisely  applicable  to  public  works.     There 
are  many  in  this  metropolis  which  would  never  have  been  undertaken  at  all,  had 
it  not  been  for  the  absurd  estimates  of  surveyors.     I  think,  if  it  was  so  in  the 
present  case,  the  plaintifi*  is  not  entided  to  recover.     And  it  appears  from  the 
case  cited,  that  my  Lord  Chief  Justice  Jibbott  was  of  the  same  opinion.     His 
Lordship  says,  "  I  think  it  of  great  importance  to  the  public,  that  gendemen  in 
the  situation  of  the  plaintiff  should  know,  that  if  they  make  estimates,  and  do 
not  use  all  reasonable  care  to  make  themselves  informed,  they  are  not  entided 
to  recover  any  thing."    And  to  this  I  am  disposed  to  add   a  qualification, 
which  is  found  in  my  brother  Bayley*8  opinion.     His  words  are,  **  The  plain- 
tiff claims  as  much  as  his  services  are  worth  ;  and  if  he  led  hU  emptoyere  into 
a  great  expense  by  his  toant  of  eafe^  his  services  would  be  worth  nothing. 
If  you  think  the  lowness  of  the  estimate  in  this  case  induced  the  parties  to 
undertake,  the  work,  then  you  should  -find  your  verdict  for  the  defendants.     It 
is  said  to-day,  that  there  is  a  difference  between  an  estimate  and  a  contract.     1 
do  not  agree  in  that  observation  :  between  honest  men  there  is  no  difference  at 
all.    A  man  should  not  estimate  a  work  at  a  price  at  which  he  would  not  con- 
tract for  it;  for  if  he  does,  he  deceives  his  employer.     It  appears,  that  1400/. 
^g2i   in  addition  to  the  ^estimate,  was  required  for  planking  and  piling,  and 
^   3,300/.,  in  addition  to  the  1700/.,  for  the  completion  of  the  road.     Is  a 
man  to  tell  me  that  a  thing  can  be  done  for  1700/.,  which  cannot  be  completed 
for  less  than  5000/.F   But  it  is  said,  tliere  has  been  no  negligence  here,  because 
the  plaintiff  had  been  informed  by  another  of  the  state  of  the  soil.     In  my 
opinion,  he  should  not  have  trusted  to  such  information.     But  I  do  not  act 
Upon  my  own  opinion  alone :  for  I  find  the  opinion  of  Mr.  Telford  is  the 
same.     But,  it  seems,  the  plaintiff  did  not,  !n  fact,  act  upon  the  information ; 
for  he  built  the  bridge  forty  yards  distant  from  the  spot  where  he  was  told  the 
marl  rock  had  been  found.     However  great  the  plaintiff's  skill,  it  seems  to  me 
impossible  to  say,  that  he  has  conducted  himself  properly  in  this  case.     With 
respect  to  the  road,  were  not  the  trustees  to  understand,  diat  for  the  sum  men- 
tioned in  the  estimate  it  was  to  be  done  to  their  satisfaction,  and  that  of  the 
public?     You  will  ask  yourselves  these  two  questions: — 1st.    Is  there  not 
great  want  of  skill,  or  great  want  of  attention  ?    2dly .   Do  you  think  these 
defendants  would  have  engaged  in  this  scheme  if  they  had  been  truly  informed 
upon  the  subject?     K  you  doubt,  incline  against  the  plaintiff.     I  do  not  think 
the  charges  proved  to  be  customary  by  the  surveyors,  who  have  been  called, 
are  at  all  improper,  when  I  consider  the  great  skill  and  talent  which  these  gen- 
tlemen must  bring  to  bear  upon  the  questions  submitted  to  their  judgment. 

The  jury  found  for  the  plaintiff,  damages  750/.,  saying,  that  they 

held  the  plaintiff  liable  to  pay  his  subscription  of  600/.,  if  the 

subscribers  paid  their  proportions. 
Vaughan^  and  Wilde^  Serjts.,  and  Campbell,  for  the  plaintiff. 
Taddy,  Serjt.,  and  Patteson,  for  the  defendants. 

fAttomies— -Jftirc?  ^  /.,  and  Jenkins  4*  ^'l 
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*!■  the  ensuing  ARchadmaa  Term,  a  rule  nin  was  obtained  for  reducmf 
the  damages  to  250/.,  which  was  not  aigued,  as  the  plaintiff  consented  to  take 
his  verdict  for  that  sum. 

If  the  Bunreyor  to  an  undertakinff  of  this  sort  it  a  thareholder  in  the  work,  he  cannot 
recover  his  charges  in  an  action.  Holnua  r.  Uiggins,  2  Dow.  &,  Ry.  196,  a  short  abttraet 
of  which  will  be  foaod,  ante,  Vol.  1,  p.  353,  n.  (a,)  but  must  proceed  in  equity. 


WELLS  V.  HORTON,  Executrix  of  BUSSETT. 

A  person  borrowed  a  sum  of  money  in  the  year  1807.  In  the  year  1815,  be  stated,  bj 
parol,  to  the  attorney  of  the  party  entitled  to  it,  that  he  had  made  provision  by  his  will, 
and  had  directed  his  executors  to  pay  it  at  his  death.  He  died  in  the  year  1825,  without 
having  made  any  such  provision. — Held,  in  an  action  against  the  executor,  that  the  pro* 
mise  was  eood,  and  the  money  recoverable ;  that  neither  the  statute  of  frauds  nor  the 
statute  of  limitations  applied  to  the  case ;  and  that  a  moral  obligation  to  pay  was  aauffi* 
cient  consideration  for  the  promise. 

Assumpsit.  The  first  five  counts  were  on  promises  by  the  testator  for  money 
lent,  money  paid,  dec.  The  sixth  count  stated,  that  die  testator,  in  his  life- 
time, on  the  1st  o(  January ,  1808,  was  indebted  to  Mary,  the  wife  of  the  plain- 
tiff, then  being  sole  and  unmarried,  for  money  lent  and  forborne ;  and  the  taid 
money  remaining  unpaid,  the  said  testator  in  his  life-time  afterwards,  and  afler 
intermarriage  of  said  plaintiff  and  the  said  Alary ^  on  the  1st  of  January ,  1816, 
in  consideration  that  the  said  plaintiff  would  forbear  to  proceed  against  him  for 
the  recovery  of  the  money  during  his  life-time,  undertook  and  promised  the  said 
plaintiff  that  his  executor  should,  after  his  decease,  as  such  executor,  pay  to  the 
said  plaintiff  the  said  sum  of  money.  It  then  averred,  that  the  plaintiff  did  for- 
bear to  proceed  against  the  testator,  and  that  assets  came  to  the  hands  of  the 
defendant  more  than  sufficient  to  pay  debts,  legacies,  dec.  The  seventh  count 
was  similar  to  the  sixth,  except  that  it  contained  no  averment  either  of  forbear- 
ance or  of  assets.  The  eighth  count  was  on  an  account  stated  between  the 
{)laintiff  and  defendant  The  pleas  were  the  general  issue  and  the  statute  of 
imitations. 

A  clerk  in  the  bank  proved,  that  in  the  stock  ledger,  in  the  year  1807,  there 
was  a  sum  of  3108/.  9f.  7d*  standing  in  the  name  of  Alary  Blissett,  (who  was 
the  daughter  of  the  testator ;)  and  that  sum  was  transferred  to  the  testator  by  a 
power  of  attorney  given  to  him  on  the  2d  of  October^  *in  that  year.  Alary  r««gi 
Bluaett  was  married  to  the  plaintiff  in  October^  1812.  ^ 

Mr.  Alontriou,  an  attorney,  was  then  called  as  a  witness.  He  stated,  that  on 
the  13th  June^  1816,  he  had  an  interview  with  the  testator,  at  the  request  of 
the  plaintiff.  He  told  him,  that  the  plaintiff  and  his  wife  wished  to  make  a 
settlement  of  Mrs.  Well8*8  share  of  the  residuary  estate  of  Mr.  Tlbba,  prepara- 
tory to  which  they  were  desirous  of  coming  to  some  arrangement  with  him  as 
to  the  payment  of  that  part  of  it  which  had  been  lent  to  him.  The  tesUtor 
said,  they  were  aware  he  could  not  return  the  money  in  his  life-time;  that  he 
had  made  several  proposab  to  the  plaintiff  about  it,  to  which,  if  he  did  not 
think  proper  to  accede,  or  if  he  inconveniently  pressed  him  for  payment,  be 
should  erase  his  and  his  daughter's  name  out  of  his  will  altogether.  The  wit- 
ness replied,  that  it  was  not  2ie  plaintiff's  intention  to  press  him  inconveniently, 
but  he  wished  that  some  arrangement  might  be  made.  The  testator  said,  that 
he  had  made  provision  by  his  will,  and  had  directed  his  executors  to  pay  the 
money,  meaning  the  specific  sum ;  and  he  thought  that  the  best  security  which 
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the  plaintiff  conld  have.  The  witneaa  observed,  that  a  will  was  always  revoka- 
ble,  and  that  it  was  hardly  to  be  expected  that  the  plaintiff  should  rely  upon  it, 
and  suff^ested  the  giving  a  bond  or  promissory  note,  to  which  the  testator 
objecte  JT  The  witness  then  proposed  a  letter,  stating  what  his  intentions  were. 
The  testator  said,  that  he  would  not  subscribe  any  writing;  that  the  plaintiff 
knew  well  his  intentions  towards  his  daughter,  and  that  if  he  was  not  satisfied 
with  the  repayment  at  his  death,  he  might  take  his  own  course.  The  witness 
said,  he  would  relate  what  had  passed  to  the  plaintiff,  but  could  not  say  whe- 
ther he  would  agree  to  it  or  not  The  witness  did  communicate  it  to  the  plain- 
tiff, for  whom  he  was,  at  the  time,  professionally  concerned ;  and  he  was  not 
instructed  to  take  any  steps  agamst  the  testator :  but  he  stated  that  he  could  not 
say,  whether  the  forbearance  was  particularly  upon  the  faith  of  the  testator's 
*3851  P^'^^®*  ^^  ^^^  'cross-examination,  he  said,  that  the  plaintiff  and  his 
^  wife  were  separated,  and  that  the  plaintiff  was  a  sugar-broker,  and  in 
the  year  1824  stopped  payment,  and  paid  2f .  6d,  in  Uie  pound. 

The  will  of  the  testator,  proved  the  2d  of  January,  1826,  was  read.  It 
appointed  the  defendant  sole  executor.  It  gave  a  sum  of  100/.  a  year  to  the 
testator's  wife,  60/.  a  year  for  the  maintenance  of  a  natural  son,  and  50/.  a 
year  for  the  maintenance  of  a  natural  daughter.  It  then  gave  an  annuity  of 
100/.  a  year  to  the  plaintiff's  wife  for  life,  to  be  paid  half-yearly,  separate  and 
apart  from  the  control  of  any  husband.  This  annuity,  afler  her  death,  was  to 
go  to  his  granddaughter,  Rose  Welh^  and  afier  her  decease  was  to  form  part  of 
the  residuary  estate.  The  residuary  estate  was  given  to  the  testator's  son  and 
daughter;  and  if  they  should  die  before  the  age  of  twenty-one,  then  it  was  to 
go  to  his  next  of  kin  living  at  the  death  of  the  survivor  of  such  son  and  daughtier. 
The  property  was  sworn  under  18,000/. 

Onaloio,  Seijt.,  for  the  defendant  As  to  the  special  counts,  the  plaintiff 
ought  to  be  nonsuited,  as  the  promise  proved  \iy  the  witness  was  not  such  as 
to  support  what  is  laid  in  them.  And,  with  respect  to  the  money  counts,  the 
statute  of  limitations  puts  them  out  of  the  question. 

Best,  C.  J.     I  think  that  the  seventh  count  is  proved. 

Onslow f  Serjt.  Does  not  your  Lordship  think  that  the  statute  of  limitations 
applies  to  that  count? 

BsffT,  C.  J.  I  think  not,  as  the  undertaking  was  to  do  something  on  a  cer- 
tain event  which  event  has  occurred  within  the  six  years. 

Onslow^  Serjt,  then  submitted,  that  the  statute  of  frauds  was  applicable  to 
the  case,  and  the  promise  ought  to  have  been  made  in  writing. 
*3861  *BKB'i'f  ^*  4*  I  think  the  contingency  might  have  happened  within 
-'  the  year ;  and  that  will  bring  it  within  the  case  mentioned  in  Sdwyn 
about  the  ship's  coming  back.t  I  myself  think,  that  a  judge  at  Nisi  Prius  is 
not  warranted  in  going  against  the  decision  of  a  Court.  I  act  upon  the  deci- 
sion, but  will  give  you  leave  to  move  the  Court  upon  the  subject. 

Onslow,  Serjt     There  is  no  consideration  to  support  this  special  promise. 

Best,  C.  J.  I  think  there  is  plenty  of  consideration.  There  was  a  moral 
obligation  to  pay ;  and  I  hope  that  the  judges  in  Westminster  Hall  will  always 
hold,  that  a  moral  obligation  to  pay  is  a  sufficient  consideration  for  a  promise 
to  pay. 

t  Anonymoutt  Pas.  5  W.  6l  M.  C.  B.  Salkeld,  280.  A  parol  promise  was  made  to  pay 
asam  of  money  on  the  return  of  a  certain  ship.  The  ship  did  not  return  till  two  years 
after  the  promise.  All  the  Judges  held,  that  the  promise  was  good,  and  not  within  the 
statute  of  frauds,  saying,  that  it  only  extended  to  such  promises,  where,  6y  the  9xpre*B 
appointment  of  the  party,  the  thing  was  not  to  be  performed  within  a  year,  and  that,  by 
possibility,  the  return  of  the  ship  might  have  been  within  the  year,  though,  by  accident, 
It  happened  to  have  been  delayed  beyond  it.  This  case  was  cited  and  approved  by  Mr. 
Justice  IVUmot,  in  a  case  ofFenton  v.  Emblere,  executor  of  May,  reported  in  3  Burr.  1278. 
In  that  case,  the  Court  of  King's  Bench  held,  that  the  statute  did  not  apply  to  a  parol  pro- 
mise by  a  master  to  pay  yearly  wages  to  a  servant,  and  also  by  his  last  will  and  testament 
to  give  and  bequeath  to  such  servant  a  legacy  or  annuity  of  162.  a  year  for  life. 
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On$low^  Seijt.  The  words  of  the  promifle  pro?ed,  are,  that  he  had  made 
provision,  and  had  directed  his  executors  to  pay.  This  is  in  the  past  tense, 
god  the  declaration  is  in  the  futare. 

Best,  C.  J.,  in  summing  up,  said — ^If  you  think  the  plaintiflT  was  induced  to 
ibrego  his  claim  in  consequenee  of  ^his  expecting  a  legacy,  though  he  is  r^^g. 
disappointed  in  his  expectation,  yet  he  cannot  recover.  I  am  of  opinion,  '- 
that  the  words,  **  I  have  made  provision,"  used  by  the  testator,  are  sufficient  to 
satisfy  the  count  in  the  declaration.  If  you  think  the  testator  made  the  specific 
promise,  then  the  plaintiff  is  entitled  to  a  verdict  If  he  merely  promised  to 
make  provision  generally,  but  not  with  a  reference  to  the  specific  sum,  thoagh 
the  provision  was  not  sufficient,  yet  the  plaintiff  cannot  recover. 

Verdict  for  the  plainti£ 
Boaanquetj  Serjt.,  and  Holroyd^  for  the  plaintiff. 
Onslow^  and  SparMt^  Serjts.t  for  the  defendant 

[Attomies — BaxendaU^  T.  $*  U.,  and  JFameJ] 


In  the  ensuing  3Sehaelma8  Term*  a  rule  niH  was  obtained,  pursuant  to  the 
leave  given*  which  was  discharged  after  argument 


DEAN  et  al.  v.  M«6HIE  et  al. 

If  the  brokers  to  a  mortgagee  of  a  ship,  who  has  taken  possession,  receive  the  freight,  it 
is  not  recoverable  from  them  in  an  action  of  oMMumpsit  by  the  assignees  of  the  mortgigor, 
(he  having  become  bankrupt,)  if  a  sum  equal  in  amount  has  been  applied  by  the  mort- 
gagee to  the  payment  of  the  aeamen's  wages. 

Assumpsit.  The  plaintiffs  were  the  assignees  of  a  bankrupt  named  Frinct, 
and  the  defendants  were  the  brokers  of  a  person  named  Chance,  The  actios 
was  brought  to  recover  a  sum  of  money,  which  had  been  paid  to  the  defend- 
ants as  the  freight  of  a  ship  called  the  Rosalind. 

A  clerk  from  the  Custom  Hotise  produced  the  books  kept  there,  rdating  to 
the  ownership  of  vessels,  from  which  it  appeared,  that  on  the  29th  of /)ecem- 
ber,  1824,  the  bankrupt  Prince,  was  the  owner  of  the  Rosalind;  and  he 
proved,  that  on  the  3d  of  March,  1826,  an  indorsement  was  made  on  the  re^ 
ter  of  a  transfer  from  Prince  to  Chance  of  the  whole  of  the  ship,  by  a  bill  of 
sale  by  way  of  mortgage,  dated  the  16th  o{  November,  1825.  The  indorse- 
ment was  not  made  earlier,  because  the  ship  was  away  on  a  voyage ;  but  the 
witness  stated,  that  the  bill  of  sale  was  shown  to  him  on  the  25th  ^November, 

1825.  Prince  ^became  bankrupt  on  the  4th  oi February,  1826.  The  r««gg 
freight  was  paid  to  the  defendants  in  the  months  of  March  and  June,  *■ 

1826,  and  they  paid  it  over  to  their  principal.  Chance,  by  whom  they  were 
indemnified,  but  not  till  af^er  they  had  received  notice  not  to  do  so  from  the  plain- 
dffs.     The  right  of  the  plaintiffs  to  sue  as  assignees  was  admitted. 

For  the  plaintiffs,  it  was  contended,  that  they  were  entitled  to  recover; 
'^cause  Prince,  whom  they  represented,  continued  to  be  owner  of  the  ship,  not* 
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withstanding  the  mortgage,  and  as  such  was  entitled  to  the  freight.  The 
4  Geo.  4,  c.  41,  «•  43,  was  referred  to.t 

For  the  defendants,  it  was  contended,  that  the  statute  referred  to  had  no  ope- 
ration in  the  case  of  a  mortgagee  m  potsesHon;  and  also,  on  the  authority  of 
the  case  of  Dixon  v.  Hamond^  that,  being  the  agents  of  Chtmce,  they  could 
*a8Q1  *°^^  dispute  his  title,  but  were  bound  to  pay  over  to  him  the  money 
■*  they  received. 

The  bill  of  sale,  by  way  of  mortgage,  dated  16th  November ,  1826,  was  then 
offered  in  evidence.  It  had  no  stamp,  and  therefore  was  objected  to.  To 
answer  this  objection,  the  statute  6  (Tee.  4,  c.  41,  >•  1,  was  referred  to.§ 

BssT,  C.  J.,  was  of  opinion,  that  the  transfer  was  good. 

It  was  then  stated,  that  the  bill  of  sale  contained,  in  addition  to  the  assign- 
ment of  the  ship,  an  assignment  of  a  policy  of  insurance;  it  was  contended, 
that  as  such  assignment  was  not  mentioned  in  the  statute  which  had  been 
referred  to,  the  instrument  was  not  valid  unless  it  were  stamped. 

Best,  C.  J.  I  am  of  opinion,  that  that  circumstance  only  makes  it  void  pro 
tanto. 

The  biU  of  sale  was  then  read.  It  was  for  a  loan  of  8000/.  The  day  for 
redemption  was  the  16th  of  January,  1826.  Proof  was  then  dven,  that,  on 
*a901  ^^  ^^^  of  January,  1826,  *a  person  took  the  command  of  the  ship, 
J  by  order  of  the  defendants,  on  behalf  of  Chance,  when  she  was  on  her 
homeward  voyage,  at  a  place  called  the  Lower  Hope,  a  few  miles  below  Oravee* 
ind;  and  also  that  nearly  double  the  amount  sought  to  be  recovered  by  the 
plaintiffs  had  been  expended  in  the  payment  of  the  wages  of  the  seamen.  . 

Best,  C.  J.,  upon  this,  observed  to  the  plaintiff's  counsel— As  this  is  an 
action  for  money  had  and  received,  can  you  recover  ? 

Plaintiff^*  Counsel.  They  are  not  at  liberty  to  throw  all  this  upon  the 
freight? 

Best,  C.  J.  The  action  of  aseumpHt  is  an  equitable  action ;  and  my  Lord 
Manifield  said,  that,  in  assumpsit,  you  can  recover  nothing  but  what  you  are 
entitled  to  receive  in  equity.     You  were  liable  to  pay  these  things ;  and  the 

t  That  section  enacts  as  follows : — "  That  when  any  transfer  of  any  ship  or  vessel,  or  of 
anv  share  or  shares  thereof,  shall  be  raade  only  as  a  security  for  the  payment  of  a  debt  or 
debts,  either  by  way  of  morti^age  or  of  assignneBt  to  a  trustee  or  trustees,  for  the  pur- 
pose of  selling  the  same  for  the  payment  of  any  debt  or  debts,  then  and  in  every  such  case 
the  collector  and  comptroller  of  the  port  where  the  ship  or  vessel  is  registered  shall,  in  the 
entry  in  the  book  of  registry,  and  also  in  the  indorsement  on  the  certificate  of  registry  in 
manner  hereinbefore  directed,  state  and  express  that  such  transfer  was  made  only  as  a 
security  for  the  payment  of  a  debt  or  debts,  or  by  way  of  mortgage,  or  to  that  effect ;  and 
tlie  person  or  persons  to  whom  such  transfer  shall  be  made,  or  any  other  person  or  per- 
sons claiming  under  him  or  them  as  a  mortgagee  or  mortgagees,  or  a  trustee  or  trustees 
only,  shall  not,  bv  reason  thereof,  be  deemed  to  be  the  owner  or  owners  of  such  ship  or 
vessel,  share  or  snares  thereof;  nor  shall  the  peraoo  or  persons  making  such  transfer  be 
deemed,  by  reason  thereof,  to  have  ceased  to  be  an  owner  or  owners  of  such  ship  or  vea* 
sel,  any  more  than  if  no  such  transfer  had  been  made,  except  so  far  as  ma^  be  necessary 
for  the  purpose  of  rendering  the  ship  or  vessel,  share  or  shares  so  transferred,  available  bv 
sale  or  otherwise,  for  the  payment  of  the  debt  or  debtSi  for  securing  the  payment  of^  which 
such  transfer  shall  have  been  made.*' 

t  2  B.  &  A.  310.  It  was  there  held,  that  an  agent  cannot  dispute  the  title  of  his  prin- 
cipal; and,  therefore,  where  a  ship  originally  bemnged  to  one  of  two  partners,  and  had 
been  conveyed  to  B,  for  securing  a  debt,  and  B»  became  the  sole  registered  owner  of  the 
ship,  and  afterwards,  qm  agent  for  both  partnen,  insured  the  ship  and  freight,  and 
charged  them  with  the  premiums,  &c.,  and  on  a  loss  happening,  received  the  money  >rom 
the  underwriters:— Held,  that  he  was  accountable  to  the  assignees  of  the  surviving  part 
ner  for  the  surplus,  after  payment  of  his  own  debt,  and  not  to  the  executors  of  the  deceased 
partner,  to  whom  the  ship  originally  belonged. 

4  That  section  enacts  as  follows :  —  "  That  from  and  after  the  passing  of  this  act,  [lOth 
/ime,  1835,]  all  stamp  duties  now  payable  in  Great  Britain  and  Ireland  respectivel^r,  upon 
or  in  respect  of  any  bill  of  sale,  or  any  conveyance,  assignment,  or  Diher  deed  or  instru- 
ment whatever,  for  the  sale,  transfer,  or  other  disposition,  either  absolutely  or  by  way  of 
mortgage,  or  otherwise,  of  any  ship  or  vessel,  or  any  part,  interest,  share,  or  propertv  •' 
or  in  any  ship  or  vessel,  shall  wholly  cease,  determine,  and  be  no  longer  paid  or  payable 
any  thing  in  any  act  or  acts  of  parliament  contained  to  the  contrary  thereof  in  anywise 
notwithstanding," 
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defendants  have  paid  them  for  you ;  therefore,  you  cannot  recover  the  money 
from  them.     I  am  of  opinion,  diat  the  plaintiff  must  be  called. 


Bosanquet,  and  Taddy^  SeijtB.,  and  Evam^  for  the  plaintiffs. 
WUde^  and  ^dafna,  Serjts.,  for  the  defendants. 

[Attomies — Eearsey  ^  S.^  and  Bell  ^  BJ] 


Nonsuit 


In  the  ensuing  Michaelmas  term,  a  rule  niti  for  setting  aside  the  nonsuit  was 
obtained,  which  was  discharged  after  argument. 


•KING  V.  BUTTER  WORTH  et  al.  [•391 

(SpedalJury.) 

The  occupiers  of  houses  in  Serjeani^i  Jnn,  Fleet'ttreet,  are  not  liable  to  pay  poor's  rates  to 

the  parish  of  St,  DunMtan  in  the  West, 

Trespass  for  breaking  and  entering  the  dwelling  house  of  die  plaintiff, 
situate  in  a  certain  place  called  Serjeant'' 9  /fm,in  Fleet-etreet^KaA  taking  away 
his  goods  and  chattels.     Plea — Not  guilty .t 

It  was  admitted,  that  the  defendants  were  overseers  of  the  parish  of  A. 
Dunstan  in  the  IVest;  that  they  entered  the  plaintiff's  house,  which  was 
numbered  1 1  in,  and  always  formed  a  part  of,  Serjeant  a  Inn ;  that  they  took 
the  goods  of  the  plaintiff  as  a  distress  for  poor's  rates  claimed  by  the  parish; 
that  the  plaintiff  was  the  occupier  of  the  house  in  question ;  and  that  the  rate 
had  been  both  properly  made  and  demanded ;  and  also,  that  the  loaa  was 
within  the  city  of  London. 

The  question  was,  whether  Serjeant* 8  /nn, /7ee/-s/re6/,  formed  a  part  of  the 
parish  of  St,  Dunstan,  and  as  such  was  liable  to  the  payment  of  poor's  rates. 
This  was  the  first  time  that  the  claim  had  been  made,  and  the  absence  of  any 
previous  demand  was  relied  on  by  the  plaintiff  as  sufficient  to  call  on  the 
defendants  to  make  out  their  case. 

Wilde^  Serjt.,  for  the  defendants,  then  argued  as  follows : — In  former  times, 
opinions  and  prejudices,  not  well  founded,  led  to  the  neglect  or  omission  on 
the  part  of  parishes  of  calling  upon  some  persons  to  pay  rates,  who,  in  point 
of  law,  ought  to  have  been  so  called  on.  That  has  been  the  case  in  the  present 
instance.  About  the  fourteenth  century,  a  man  named  Dalby  bequeathed  a 
*sum  of  money  to  the  Dean  and  Chapter  of  York^  for  the  purpose  of  r^^M 
founding  a  chauntry,  in  which  masses  might  be  said  for  the  repose  of  *- 
his  soul.  With  this  money,  the  dean  and  chapter  purchased  a  house  in  St. 
Dunatah's  in  the  West^  standing  on  the  present  site  of  Serjeants  Inn.  It 
formed  no  part  of  a  monastery,  nor  was  it  subject  to  any  peculiar  jurisdiction. 

t  By  the  statute  43  Eliz.  c,  8,  t.  19,  it  is  enacted,  that  if  any  action  of  trespass  or  otbsr 
suit  shall  happen  to  be  attempted  and  brought  against  any  person  for  taking  of  an^  distress. 
&e.,  by  authority  of  that  act,  the  defendant  may  either  plead  not  guilty,  or  jusufy,&c 
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It  remained  in  the  hands  of  the  dean  and  chapter  till  the  Reformation,  when 
it  was  supposed  to  have  escheated  to  the  crown  as  property  devoted  to  super- 
stitious uses ;  and  in  consequence,  in  the  reign  of  jEdward  the  Sixths  it  was 
seized  into  the  hands  of  the  crown,  and  some  short  time  after  sold  to  Lord  Chief 
Justice  Montague,  Previously  to  the  purchase  by  the  Dean  and  Chapter  of 
Fork,  an  inquiry,  by  writ  of  ad  quod  damnum^  was  made  in  the  ninth  year  of 
Henry  the  Fourth,  (1408,)  which  was  followed  in  1409  by  a  license  to  hold 
in  mortmain.  Both  these  documents  describe  the  property  as  situate  in  the 
parish  of  St.  Dunatan.  The  grant  to  Lord  Chief  Justice  Montague,  as  well 
as  a  particular  made  out  previous  to  such  mnt,  in  the  third  year  of  Edward 
the  Sixth,  mention  a  messuage-house  and  hereditaments,  commonly  called 
SerjeanVa  Inn,  in  the  occupation  of  the  judges  under  a  lease  for  years,  and 
certain  other  houses  and  shops  in  Fieet-etreet,  in  the  possession  of  other  per- 
sons, but  describe  them  all  as  in  the  parish  of  St.  Dunetan,  and  identify  the 
property,  by  adding,  ^  commonly  called  DaJby^e  ehauntryy  These  houses 
and  shops  in  Iteet-atreei,  being  occupied  by  tradesmen,  have  been  rated  for 
many  years.  The  messuage  called  SerfeafitU  Inn  continued  to  be  occupied 
by  Lord  Chief  Justice  Montague,  and  the  other  judges,  for  a  considerable  time ; 
and  the  whole  property  is  described  in  the  will  of  the  Lord  Chief  Justice  as 
being  within  the  parish,  no  distinction  being  made  between  the  large  house  and 
the  shops,  ^c,  in  the  occupation  of  the  tradesmen.  Some  time  after  this,  it 
was  conceived,  that  the  property  had  never  legally  vested  in  the  crown,  and 
*a931  ^"  action  of  ejectment  was  ^brought  by  a  person  named  Holloway,  a 

^  tenant  of  one  of  the  shops  in  Fleet^etreetf  to  try  the  rightt  The  venue 
*a94n  *^°  ^^  action  was  laid  in  St.  Dunetan^a,  and  there  would  have  been  a 

•^  nonsuit,  if  that  had  not  been  proved.  The  Jury  also  found  a  special 
verdict,  in  which,  from  the  beginning  to  the  end,  the  whole  of  the  property  is 
described  as  in  the  parish.  The  result  of  this  action  was,  that  by  a  judgment 
m  error,  pronounced  in  the  second  year  of  Jamea  the  Flrat,  the  property  was 
restored  to  the  Dean  and  Chapter  of  York,  who  have  possessed  it  ever  since. 
In  the  year  1676,  the  judges  and  Serjeants,  who  at  that  time  lived  in  the  inn* 

t  The  case  is  reported  as  follows,  ia  Croke  James,  p.  51. — "Hollovay  v.  Waikim. 
Ejeetione  JirwuB,  for  a  honse  adjoining  to  SerJtanVg  Inn  in  Fleei'Mtreett  and  depending 


upon  the  same  title.  UpoQ  a  speciafverdict  the  case  was — The  Dean  and  Chapter  ol 
Tork  had  devised  anto  them,  by  one  Da{fry,  4002.,  to  the  in:ent  to  find  a  chantery  in  their 
church  perpeiually,  and  an  o6il  for  the  soul  of  Dalhy,  and  that  the  chantery  priest  shonld 
have  48  marks  yearly,  &c.  King  Henry  the  Fourth  granted  licence  unto  them  to  purchase 
those  houses  in  Fleet-etreei  and  other  fand  in  Yorkt  ad  onera  et  opera  pictatie^  in  the  will 
of  X>a26y  mentioned  to  be  performed ;  whereupon  they  purchased  this  land,  and  made  ordi- 
nances how  that  priest  should  be  maintained,  and  agreed  with  the  executors  of  Dalby  for 
the  finding  him  perpetually ;  and  they  confess  the  receipt  of  that  4002.  devised  to  them, 
and  obliged  themselves  ae  omnia  bona  fua  ad  performandum,  &c.  And  it  was  found,  that 
the  dean  and  chapter  emploved  82.  for  the  maintenance  of  a  priest,  and  other  sums  for  the 
maintenance  of  an  obit,  ana  that  those  lands  were,  in  prima  Edw.  6,  certified  to  be  em- 
ployed for  a  chantery ;  and  the  stat.  of  prime  Edv,  6  was  found,  and  the  proviso  thoreii; 
for  deans  and  chapters,  &c.  And  that  the  king  had  it  aa  chanterv  land,  and  eave  it  to 
Sir  Edward  Montague^  d&c,  under  whom  the  defendant  claims.  Ana  the  dean  and  chapter 
entered  and  let  to  the  plaintiff,  and  if,  d&c.  And  it  was  moved,  that  this  was  a  chantery 
indeed,  or  at  least  in  reputation,  and  so  given  to  the  king ;  and  of  that  opinion  were 
Daniel  and  Warberton.  For  it  appears,  that  the  lands  were  purchaaed  for  this  cause,  and 
to  this  purpose,  and  a  priest  maintained  therewith ;  so  as  it  is  a  chantery  in  reputation,  if 
it  be  not  m  fact:  nor  were  those  lands  the  proper  possession  of  the  dean  and  chapter, 
within  the  intent  of  the  proviso  of  the  statute ;  but  their  possessions  to  this  purpose  only; 
and  therefore  they  are  given  to  the  king  bv  the  statute  o(  prima  Edw,  6,  but  the  other 
justices  e  contra;  because  there  be  not  any  lands  given  by  Dalby;  and  his  intent  cannot 
make  a  chantery ;  and  the  dean  and  chapter  did  not  make  any  chantery,  nor  appoint  any 
lands  thereto,  but  oblige  their  goods  for  the  payment  of  an  annual  sum  to  a  priest,  &e., 
and  that  sum  which  was  paid,  was  not  paid  out  of  the  land  only,  but  out  of  all  their  pos- 
sessions; and  when  no  lands  certain  are  given  to  that  purpose,  nor  employed  for  that 
purpose,  it  is  not  reason  they  should  be  given  to  the  king:  wherefore  it  was  adjudged  foi 
the  plaintiff."— ilfurA.  Term,  2  Jac.  Com.  Banc. 

At  the  time  when  this  case  was  decided,  there  were  five  judges  of  the  Common  F*ess, 
which  will  account  for  the  plaintiff's  having  a  majority  in  his  favor,  after  two  of  them  had 
given  their  opinions  against  him. 
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irere  desiroas  of  having  a  chapel  conaecrated  there^  and  in  consequence  they 
petitioned ;  and  a  deed  of  consecration  was  executed,  in  which  the  descriptiMi 
accords  with  that  in  the  other  documents ;  and  in  it  there  is  a  clause  sariag 
M  tlie  rights  and  oblations'*  of  the  parish  of  Si.  DunHmn  *Mo  it  of  right  or  cos- 
lom  or  in  any  wise  howsoever  due."  Now,  this  b^ng  an  ecclesiastieal  instra- 
ment,  (and  the  division  of  parishes  being  an  ecclesiastical  matter,)  it  is  a 
document  of  great  authority  on  the  subject  of  the  present  claim.  Wonld  nol 
the  judges  and  Serjeants  have  got  some  exception  inserted,  if  it  were  true  that  the 
parish  had  no  rights  within  the  Inn  ?  But,  in  addition  to  this,  the  parish  were, 
about  this  time,  at  expenses  fiw  accommodation  for  the  judges  in  the  pariah 
church,  and  payin?  the  parish  officers  for  attendance  upon  them.  There  is  no 
doubt  but  the  judges  gave  laigely  in  charity,  and  respect  for  their  feelings 
moght  lead  die  parish  officers  to  omit  them  in  the  rates,  especially  as  rates  at 
that  time  were  not  of  much  importance.  But  they  could  not  have  put  them- 
selves to  expense  in  repairing  pews,  ^.,  for  the  judges,  if  the  judges  had  not 
been  parishioners.  About  the  year  1658,  monthly  assessments  were  made, 
according  to  districts,  by  commissioners,  for  the  use  of  the  commonwealdi ; 
and  those  assessments  for  Serjeant*8  Inn  were  collected  amongst  those  made 
in  the  parish  of  St.  DuMian*  It  is  clear,  that  some  part  of  this  property, 
which  is  all  held  under  one  tide,  has  been  rated  to  the  poor;  and  if  an  exception 
can  be  claimed  for  the  place,  then  it  will  be  *difficult  to  account  for  this  r^^g. 
cireumstance ;  but  if«  as  I  contend,  the  exception  was  to  the  persons,  ^ 
and  not  to  the  place*  then  the  situation  of  the  personst  being  judges  of  the 
realm,  furnishes  a  reasonable  ground  for  such  exception. 

Translations,  examined  wi£  the  originals,  were  then  put  in,  of  the  writ  of 
ad  quod  damnum^  the  license  to  hold  in  mortmain^  the  particular,  and  the 
grant  from  the  crown  to  Lord  Chief  Justice  MwUagut^  as  were  also  an  exa- 
mined copy  of  his  Lordship's  will,  and  the  judgment  in  the  2d  James  I.  The 
deed  oT  consecration  of  the  chapel  in  the  year  1676  was  also  put  in.  The 
whole  of  these  documents  corresponded  with  the  statement  given  of  them  hy 
mide,  Seijt. 

Mr.  Hopkins^  the  vestry  clerk  of  Ihe  parish,  then  produced  from  the  parish 
records  an  ancient  book,  called  **J}ameadajf'book*  commencing  Ist  ERz. 
(1558.)  There  was  an  item,  among  others,  of  6f.  2(f.,  received  of  the  judges 
and  Serjeants  for  the  finding  of  buckets  to  be  used  in  case  of  fire.  The  witness 
also  produced  the  Scavenger's  Rate-books  for  the  yean  1637  and  1628.  There 
was  a  charge  of  ^^StrjeanVB  Inn,  5s.,"  and  an  item  of  3f.  6d.  for  a  house  next 
but  one  to  Serjeant  9  Itin^  occupied  by  Matthew  HoUoway,  and  3s.  6(f.  for 
another,  and  2s.  Sd»  for  another,  and  then  came  Ram  Alley,  for  which  no 
charge  was  made. 

[The  back  parts  of  some  of  the  houses  in  SerjtanCa  Inn  are  built  upon 
ground  which  was  formerly  the  site  of  houses  in  Ram  Alley,  and  which  is 
dearly  within  the  parish  of  St.  Dunstan.] 

The  Vestry  Minute  Book  was  then  produced,  containing  the  churchwar* 
dens'  accounts  examined  and  allowed  by  the  vestry.  In  the  account  for  the 
year  1600,  were  the  following  items :  ^Paid  for  the  underpinning  of  my  Lord 
Chief  Justice's  pew,  6s. ;"  **  Paid,  mending  my  Lord  Chief  Justice's  pew,  and 
the  other  pews,  40s."  In  the  account  for  1600,  was  an  item,  •«  Paid,  for  Ser- 
jeant* 8  Inn,  three  quarters  of  a  year,  for  font  water,  Is.  6(f."  Under  the  date 
of  the  20th  of  October,  1694,  was  an  entry  of  an  *order  of  vestry,  that  r^^ 
the  senior  churchwarden  should  provide  twelve  green  cushions  for  the  *- 
judges'  pews  in  the  chureh.  In  the  account  for  the  year  1661,  was  an  order 
of  the  4  th  of  September,  for  the  payment  of  8s.  and  is,  to  the  two  stafi*-fflea 
**  for  attending  the  judges  in  Serjeant* s  /nn,  both  in  Fleet'Street  and  Chaneerf' 
lane,  during  the  four  last  Terms."  There  was  also  an  order  for  the  parish 
officers  to  advise  with  the  judges  upon  certain  matters  relating  to  the  parish 
interests.    Evidence  was  also  given  of  the  assessments  made  in  the  time  of  ths 
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Commonwealth.  They  were  stated  to  be  made  on  the  inhabitants  and  land- 
lords of  houses  in  the  city  part  of  St.  Dun9tan*9f  and  to  be  charged  monthly 
on  the  said  parish,  for  the  temporary  supply  of  the  armies  and  navies.  There 
was  this  entry,  **  In  the  precinct  next  LudgiUt:  Seri€ani*8  Inn,  on  the  land- 
lord, 6«.  3c/."  There  was  an  entry  of  4s.  charged  on  the  landlord  of  two 
bouses  adjoining.  Entries  of  a  similar  description  wete  continued  up  to  ChriH' 
mat,  1661. 
The  Stat.  25  Car*  2,  c.  1,  was  also  referred  to  as  bearing  on  the  subject 
Mr.  Hopkins,  the  ^^estry  clerk,  was  then  cross-examined  by  Vaughan,  Serjt. 
He  said,  that  he  had  been  a  parishioner  for  thirty  years ;  that  he  had  collected 
Eoittr^offeringM  for  the  vicar  firom  some  gentlemen  in  the  Inn ;  that  he  was  on 
the  committee  that  prepared  the  act  of  the  1st  Geo.  4,  c.  59,t  for  the  purpose 
of  giving  the  vicar  the  rectory;  that  the  seven  names  there  specifically  enume- 
rated were  the  names  of  occupiers  of  those  houses,  parts  of  which  abutted  upon 
Ram  Alley,  (being  numbers  1  to  7,  to  the  gate  leading  into  the  chapel ;)  tod 
*S971  ^^^  reason  why  they  ^stopped  there  was,  that  the  parish  did  not  wish 
'■  to  disturb  the  old  modu9.  He  admitted,  that  for  fiueen  years,  during 
which  he  had  been  connected  with  the  perambulations  on  Jiicmnon^ay,  he 
never  remembered  their  going  into  Serjeants  Inn.  The  gates  were  shut ;  and 
the  parish  officers  neither  knocked  nor  used  any  other  means  for  the  purpose 
of  obtaining  admission. 

VaughaSi,  Serjt,  for  the  plaintiff,  then  contended,  that  it  was  clear  that  the 
keus  in  question  was  not  part  of  the  parish  of  St.  Dunstan.  If  it  were  so 
considered,  it  is  most  extraordinary,  that  several  centuries  should  have  been 
Buffered  to  elapse  without  any  claim  for  poor's  rates  being  made.  The  ques- 
tion is,  whether  it  is  part  and  parcel  of  ihe  parish,  and  subject  to  its  jurisdic- 
tion ;  and  not  whether  it  is  locally  situate  within  it  The  case  of  Marsden  v. 
fVaithfnanJ;.  tried  on  the  17th  of  this  month,  before  Lord  Chief  Justice  Abbott^ 
\b  an  authority  against  the  claim  of  this  parish.  Much  reliance  has  been  placed 
on  the  description  of  the  property  in  die  documents  put  in ;  but  as  it  is  clear 
that  a  part  of  the  property  mentioned  in  those  documents  wait  within  the  parish* 
that  will  account  for  the  circumstance  of  its  being  so  described  generally.  It 
b  said,  that  in  HoUoway  v.  Watkins,  as  the  venue  was  laid  in  St,  Dunstan^s^ 
there  would  have  been  a  nonsuit,  if  that  had  not  been  proved ;  but  in  that  case, 
the  question  of  parochiality  was  not  likely  to  be  agitated ;  for  the  object  there 
was,  to  try  the  right  of  property;  and  the  particular  house  was  Matthew  HoU 
loway^s  house,  which  was  one  diat  was  indisputably  within  the  parish.  With 
«^g1  respect  to  the  ^repairs  of  the  pews,  the  Lord  Chief  Justice,  for  under- 
^  pinning  whose  seat  a  charge  appears  to  have  been  made,  might  have 
lived  in  Bell-yard  or  in  Chancery'lane.  This  same  evidence  was  used  on  a 
former  trial,  as  applying  to  Serjeants  Inn,  Chancery  Lane.  Under  the  Land- 
tax  Act,  4  fV,  ^  M.  c,  I,  s.  130,  the  land-tax  for  Serjeants  Inn  was  collected 
as  for  a  separate  precinct,  and  so  continued  till  the  reign  of  George  the  Second, 
and  then  it  was  provided  that  it  should  be  collected  by  the  district  collector  of 
the  City  of  London.  In  addition  to  ^11  this,  the  non-assertion  of  any  right  of 
entry  into  Serjeants  Inn  by  the  parish  in  their  perambulations,  is  a  strong 
circumstance  against  the  claim  now  made,  as  is  also  the  fact  of  there  being  no 
other  rates  made  upon  the  Inn,  except  the  scavenger's  rate. 

t  A  local  and  peraonal  act.^Tbe  title  of  the  act  is,  "An  Act  for  uniting  the  Rectory 
tod  Vicarage  of  the  Parish  of  St.  Dunstan  in  the  Wtit,  in  the  City  of  iJtndon,  and  for 
makinff  a  certain  Annual  Payment  to  the  Rector  of  the  parish,  in  lieu  of  Tithes."  In  a 
Bcbedole  to  that  act,  every  house  in  the  parish  is  enumerated ;  but  that  schedule  does  not 
contain  wxy  of  the  houses  m  SerjtanVs  Inn,  except  seven,  parts  of  which  are  in  Bam  Alley, 
which  wits  admitted  to  be  in  the  parish. 

X  That  was  an  action  brought  to  try  whether  Thavie'e  Inn  was  liable  to  contribute  to 
the  poor*B  rates  of  the  parish  of  St.  Andrew,  Ilolbom;  and  it  was  there  held,  that  a  place 
might  be  locally  situate  within  a  parish,  without  being  part  and  parcel  of  that  parish ;  and 
the  jury,  on  the  evidence  there  given,  were  of  opinion,  that  T^aots't  Inn  was  not  part  and 
parcel  of  the  parish  of  St,  Andrew,  Uolbom. 

8D 
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Best,  C  J.,  said,  in  sumining  up  to  the  Jury — ^When  a  parish  has  for  sere- 
ral  hundred  years  acquiesced  in  the  notion,  that  a  particular  place  is  not  within 
It,  a  very  strong  case  should  be  made  out,  before  a  Jury  can  be  called  upon  to 
find  that  such  place  is  within  the  parish.  In  this  case,  the  property  in  ques- 
tion has  passed  through  many  different  hands ;  and  parties  have  no  doubt  givea 
more  for  it  than  they  would  have  done,  if  they  had  not  thought  that  it  wu 
extra-parochial ;  and  they  have  been  induced  so  to  do  by  the  conduct  of  the 
parish.  I  agree  with  my  brother  Vaughan  that  the  knowledge,  that  part  of 
the  property  mentioned  in  the  conveyances  was  clearly  within  the  parish,  might 
induce  the  parties  drawing  them  to  describe  it  generally  as  in  the  parish.  I 
think  there  is  nothing  in  uie  observation  with  respect  to  the  certainty  of  a  odd- 
suit  in  the  case  of  HoUotoay  v.  Wtttkina,  if  it  had  not  been  understood  that  the 
whole  was  within  the  parish  of  St.  Dunstan$  for  I  agree  with  my  brother 
Vaughan,  that,  as  the  object  in  that  case  was  to  try  the  right  of  property,  a 
point  as  to  local  description  was  not  likely  to  be  made ;  and  in  fact,  as  part  of 
the  property  was  undoubtedly  within  *the  parish,  there  must  have  been  |-««gg 
a  verdict  as  to  that  part,  and  therefore  there  could  not  be  a  nonsuit  As  ^ 
to  the  assessment  for  buckets  to  be  used  in  case  of  fire,  all  persons  near,  whe- 
ther in  the  parish  or  not,  would  be  interested  and  disposed  to  make  contribu- 
tion. With  regard  to  the  assessments  for  the  scavenger's  rate  made  upon  Set' 
jeanfs  Inn,  it  appears  to  me,  from  the  proportion  charged,  in  comparison  with 
other  adjoining  property,  that  the  assessments  were  made  only  on  the  seven 
houses,  and  not  on  the  other  part  It  is  a  curious  circumstance,  that  much  of 
the  evidence  used  to-day  as  bemg  applicable  to  SeneantU  Inn,  Fted-street, 
was  used  on  a  former  tnal  as  applying  to  Setjemit^a  Inn^  Chaficery4ane.  As 
to  the  monthly  assessments  made  in  the  time  of  the  Commonwealth,  the  com- 
missioners did  not  look  to  the  boundaries  of  parishes,  but  merely  to  the  ability 
of  parties.  But  the  land-tax  act  excludes  Serjeant^ 9  Inn  from  the  parish;  and 
that  is  at  least  as  strong  as  its  inclusion  in  those  assessments.  It  is  a  very 
strong  fact,  that  although  poor's  rates  have  been  established  throughout  En^ 
land  since  the  forty-third  year  of  Queen  Elizabeth,  yet  not  one  sixpence  of 
them  has  been  paid  by  the  inhabitants  of  Serjeant'* 9  Inn  to  this  parish.  But, 
it  is  said,  this  was  from  respect  to  the  judges.  The  judges,  I  am  sure,  never 
had  any  desire  that  such  respect  should  be  shown  them.  But  the  ^t  is  not 
so ;  for  they  were  called  upon  to  pay  other  things ;  and  the  same  respect  would 
have  applied  in  one  case  as  another.  The  fact  that  the  parish  in  the  peram- 
bulations never  asserted  their  right  to  enter  Serjeant* 9  Inn,  is  also  very  strong 
against  them,  as  is  also  the  Act  of  Parliament  relating  to  the  tithes.  It  is  for 
you  (the  jury)  to  say,  whether,  as  this  parish  has  for  several  hundred  yean 
acquiesced  in  the  notion,  that  the  property  in  question  was  extra-parochial, 
they  have  made  out  so  strong  a  case  as  to  justify  you  in  finding  that  it  does  in 
fact  form  a  part  of  the  parish. 

The  Jury  found  for  the  plaintiff. 
^Vaughanf  and  Boeanquet^  Serjts.,and  F,  Pollock,  for  the  plaintiff,  r,^ 
fPUde,  and  Spankie^  Serjts.,  ana  Mereweiher^  for  the  defendants.         ^ 

[Attomies— ^axeru2a/e,  T.  ^  U.f  and  Morehead.'] 


In  the  ensuing  SKchaebnae  Term,  Wildef  Serjt,  moved  for  a  new  trialt  hot 
Ihe  Court  refused  a  role. 
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A  penon,  to  whom  certain  letters  required  to  be  prodaced  on  a  trial,  were  written,  aaid, 
that  he  bad  searched  in  a  particular  k>oz  io  which  he  thought  he  had  put  them,  without 
being  able  to  find  them,  but  added,  that  he  thought  they  were  soroewoere  in  his  posses* 
sion,  but  that  he  had  not  searched  ir.  any  other  place  than  the  box  : — Held,  that  enough 
had  not  been  done  to  let  in  secondary  evidence  of  the  contents  of  the  letters. 

CRnr.  Con.  Certain  letters,  written  by  Mr.  HamUion^  the  English  minister 
at  the  Court  of  NapltB,  to  the  defendant,  on  the  subject  of  an  application 
made  to  him  to  introduce  Mrs.  Bligh  at  that  Court,  aAer  she  haa  left  her 
husband's  house,  were  tendered  in  evidence.  The  letters  of  the  defendant,  to 
which  Mr.  HamUton^s  were  answers,  were  not  in  Court.  Mr.  Hamilion^  who 
was  called  as  a  witness,  stated  that  he  thought  he  had  put  them  in  a  particular 
box,  which  box  he  had  searched,  and  did  not  find  them  in  it ;  but  he  added, 
^t  he  thought  they  were  somewhere  in  his  possession ;  and  he  had  not 
searched  in  any  other  place  than  the  box  to  which  he  had  alluded. 

Best,  C.  J.,  was  of  opinion,  that  enough  had  not  been  done  to  let  in  se- 
eondary  evidence  of  the  contents  of  the  defendant's  letters,  and  that,  wiUiout 
those  letters,  the  answers  of  Mr.  Hatnilton  could  not  be  read. 

It  subsequently  appeared  in  die  course  of  the  trial,  that  these  letters  of  Mr. 
HandUon  had  been  found  in  some  apartments  occupied  by  the  defendant  and 
Mrs.  Bligkt  under  an  assumed  name,  and  which  apartments  they  had  sud- 
denly left. 

MOll       ^B'STy  ^*  ^-9  upon  ^iSf  allowed  them  to  be  received,  not  as  proof 
^  of  their  contents,  but  as  evidence  of  a  notice  to  the  defendant  of  the 
grounds  upon  which  Mrs.  BRgh  professed  to  have  left  the  house  and  protec* 
tion  of  her  husband. 

Verdict  for  the  plaintiff— Damages,  6000/. 
Vaugkan^  and  fFUdt^  Seijts.,  and  />.  F.  Jones^  for  the  plaintiff. 
Scarteitf  S^KoMe^  Seijt.,  and  Brougham^  for  the  defendant. 

[Attomies — LawlesSt  C,  ^  j9.,  and  Oriffith.'] 


PERRING,  Bart,  et  al.,  v.  HONE. 

Certain  persons,  directors  of  a  Company,  borrowed  of  certain  bankers,  for  the  use  of  the 
Company,  20002.,  for  which  they  ^ave  a  jotnt  and  severaZ  note.  Shortly  afterwards,  at 
a  meeting  of  the  directors,  at  which  one  of  them  was  not  present,  half  the  money  was 
paid  off,  and  tijoiiU  promissory  note  drawn,  to  which  the  signatures  of  all  the  directors 
were  obtained :  this  note,  on  being  tendered  to  the  bankers,  was  refused ;  upon  which 
the  secretary  of  the  Company,  who  had  no  general  authority,  consulted  with  two  of  the 
directors,  neither  of  them  bemg  the  one  who  did  not  attend  the  meetinff,*  and,  with  their 
permission,  added  to  the  note  the  words,  jointly  and  ieveraily, — Held,  in  an  action  on 
the  note  by  the  bankers  against  such  one  director,  that  he  was  not  liable,  though,  on 
being  written  to  for  payment,  his  only  reply  was,  that,  from  the  death  of  a  relation,  he 
conla  not  then  attend  to  the  subject,  but  would  give  it  his  earliest  attention : — Held 
also,  in  the  same  case,  that  auch  one  director  was  not  liable  upon  the  original  considers* 
tion,  though  he  was  present  when  the  money  was  borrowed,  it  appearing  that  one  of  the 
plaintiffa,  the  firm  being  composed  of  three,  was  an  original  holder  of  shares,  which  had 
been  afterwards  sold,  and  the  produce  of  them  paid  to  another  of  the  plaintiffs. 

AssuMPSTT  on  a  promissory  note  for  1000/. 

The  plaintiffs  were  bankers  in  London^  and  the  defendant  one  of  eight 
directors  of  a  Company*  called  •*  The  Imperial  DutUkry  Company. ^^    At  a 
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meeting  of  the  directors,  at  which  the  defendant  attended,  a  sum  of  2000/. 
lent  to  the  Company  by  the  plaintiffs,  and  a  joint  and  several  promissory  note, 
at  six  months,  was  given  for  it  Some  short  time  after,  by  a  resolution  of  tibe 
directors,  at  a  meeting  which  the  defendant  did  not  attend,  half  of  the  moDCj 
was  repaid,  upon  which  the  first  note  was  cancelled,  and  the  one  in  qoestioa 
given  for  the  remaining  sum.  It  was  dated  the  4th  of  Ftbruary,  1826,  and 
was  for  payment  at  three  months.  When  this  note  was  signed  by  the  defend- 
ant and  the  rest  of  the  directors,  (with  the  exception  of  one,)  it  did  not  contain 
the  words,  "jointly  and  *severally."  It  was  taken  in  that  state  to  the  r«j^ 
plaintiffs,  who  refused  to  receive  it,  unless  it  was  made  a  joint  and  *■ 
several  note,  as  the  former  had  been.  Upon  this,  the  secretary,  who  had  not  inj 
general  authority  to  accept  bills,  aAer  consulting  two  of  the  directors,  altered 
tiie  note,  by  adding  the  words  *«  jointly  and  severally."  The  plaintiffs  then 
received  the  note,  and,  on  the  8th  of  it/tfy,  they  wrote  to  the  defendant  for 
payment.  On  tiie  9th,  the  defendant  sent  an  answer  to  their  letter,  expmsire 
of  regret,  that,  on  account  of  the  recent  death  of  his  father,  it  would  not  be  in 
his  power  to  see  his  coadjutors  for  some  days  on  the  subject  of  it,  but  stating 
that  he  would  give  it  the  eariiest  possible  attention. 

Bkst,  C.  J.,  was  of  opinion,  that  this  letter  was  not  sufficient  to  show  an 
assent  by  the  defendant  to  the  alteration  made. 

Taddy,  Seijt.,  for  the  plaintiffs,  then  contended,  that  they  were  entided  to 
roci>ver  on  the  money  counts,  the  defendant  having  been  present  at  the  meeting 
at  which  the  original  sum  of  2000/.  was  lent. 

For  the  purpose  of  answering  this,  by  establishing  a  partnership  between 
plaintiff  and  defendant,  the  secretary  was  asked  whether  Sir  John  Ptrring 
was  not  one  of  the  original  subscribers  to  the  Company,  and  he  stated  that  he 
was,  and  produced  a  book,  in  which  the  name  of  Sir  John  Perring  appeared, 
among  many  others.  In  reply  to  the  objection  of  partnership,  proof  was  giren 
of  a  sale  of  forty  shares  and  scrip  receiptst  by  a  broker,  the  money  obtained 
for  which  was  paid  to  Mr.  Barber,  a  member  of  the  ^plaintiffs'  house,  r§MM 
the  firm  consisting  of  Sir  John  Perring^  Mr.  Shaw,  and  Mr.  Barber,  ^ 
It  was  contended,  that,  by  this  sale,  any  connection  which  the  plaintiffs  might 
have  had  with  the  Company  was  put  an  end  to.  A  deed  was  produced,  par- 
porting  to  be  between  the  directors,  and  such  of  the  subscribers  as  had  set  their 
hands  and  seals.  There  were  many  seals  with  names  against  them,  and  many 
without.     The  names  of  neither  of  the  plaintiffs  were  among  the  number. 

Best,  C.  J.,  directed  the  plaintiffs  to  be  called,  upon  two  grounds :  First, 
because,  on  account  of  the  alteration,  they  could  not  sue  upon  the  note ;  and 
Secondly,  because  Sir  John  Perring  having  been  proved  to  be  one  of  the  original 
members  of  the  Company,  and  there  being  no  evidence  of  his  having  ceased  to 
be  a  member,  he  must  be  taken  to  be  a  partner  in  the  ooncern,  and  therefore 
not  entitled  to  recover  against  his  co-partners ;  and  his  Lordship  gave  it  as  his 
opinion,  that,  when  a  person  has  once  become  a  member  of  such  a  Companvt 
he  must  be  taken  to  continue  so  with  all  his  liabilities,  until  such  time  as  he 
shall  get  rid  of  his  connection  with  it,  by  the  assent  of  the  oilier  members. 

Leave  was  given  for  a  motion  to  set  aside  the  nonsuit,  and  enter  a  ▼e^ 
diet  for  the  plaintiff. 

Taddy^  Serjt.,  and  Moody^  for  the  plaintiffs. 

Wilde^  and  AdamB^  Serjts.,  for  the  defendant. 

[Attomies — Gregaon  4"  f*t  and  lUher  ^  JV.] 

t  They  were  in  this  form  :•—** London,  38tfa  Mardk,  1825,  Received  of  the  Directonof 
the  Lnpetial  Distillery  Company,  252. 

"  For  Mesers.  PiU,  Botanfuei  ^  Co." 
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In  the  enstiiiig  Mkhaetmtii  Term,  Taddg^  Seijt.,  moved,  pufsnent  to  the 
leave  given,  to  eet  aeide  the  nonsuht  As  to  the  point  of  the  alteration,  if  an 
alteration  takes  place,  in  porsnance  of  the  origfinal  intentioD  of  the  parties,  and 
*4041  ^^^^  ^®  issuing  of  die  note,  that  is,  before  it  gets  into  the  *hands  of  a 
-'  party  who  may  sue  upon  it,  it  will  do*  He  cited  H^erskaw  y.  Cox^ 
Inferred  to  in  JTmtf  y.  fFUliama,  10  East,  483. 

Gasblbb,  J.  In  Kershaw  y.  Coa?,  there  was  no  dispote  as  to  the  authority ; 
here,  the  alteration  was  made  by  consent  of  all  parties. 

TWdfy,  Seijt.  It  may  be  inferred,  irom  the  nature  of  the  transaction,  that 
It  was  the  intention  of  the  parties  to  give  a  joiat  and  several  note ;  and  in  such 
a  case  a  very  little  evidence  of  assent  will  be  sufficient.  And  there  is  enough 
in  the  defendant's  letter  to  estaUish  such  evidence ;  for  he  does  not  say,  **  I 
never  be(»me  liable,*'  nor  **  the  contract  was  not  joint  and  several,"  but  only 
gives  a  reason  for  postponing  his  attention  to  the  application.  Then,  with 
respect  to  the  question  dTpartnerahip,  the  book  potin  by  the  secretary  was  not 
legal  evidence,  according  to  the  case  of  Draser  v.  HopkmSf  %  Taun.  5; 

Best,  O.  J.  There  was  a  sale  by  Mr.  Barber  of  forty  of  the  receipts  for 
money  paid. 

Taddv,  8ei}t.  The  purchase  and  sale  were  by  the  individual  partnen,  and 
not  by  ttie  plaintiff's  firm. 

Best,  C.  J.     They  should  have  got  their  names  struck  out  of  the  list 

Taddy^  Seijt    There  was  no  evidence  that  we  knew  of  it.    The  list  was 

*4051  ^  ^^^  prospectus.    Though  two  of  the  ^plaintiffs  were  mdividually 

J  partnen  in  the  concern  with  the  defendant,  yet  that  will  not  prevent  a 

recovery  by  the  firm.     He  also  cited  the  cases  of  Vaumee  v.  Jiiehardean  and 

Olkersi  and  BoUon  v.  FuiUr  and  Oiker».$ 

The  Court  granted  a  rale  to  show  cause. 


The  rule  came  on  to  be  ai^gued  in  the  couree  of  the  Term. 

Wildef  Serjt,  showed  cause.     There  is  no  diflerence  between  these  partiee 

as  distillera  and  any  other  trading  house  in  London.  '  It  is  said,  that  by  the  sale 

*4061  ^^  ^^  receipts,  the  parties  have  got  rid  of  their  connection  with  *the 

•'   Company ;  but,  have  they  sold  their  responsibility  ?  or  their  liability  to 

indemnify  the  directora,  who  may  have  made  themselves  pereonally  answerable 

t  3  E«p.  N.  P.  C.  246.  The  point  there  decided,  is,  that  where  a  bill  of  exchange  was 
jmt  into  circulation  by  indorsement,  though  it  wanted  the  words  *'  or  order,"  the  insertion 
of  ibose  words  by  the  drawer,  with  the  consODt  of  the  partios,  neither  vitiated  the  instrn- 
Blent,  nor  made  a  new  stamp  necessary. 

t5  B.  &  A.  674.  An  accommodation  bill  was  jointly  made  Inr  three  persons  as  drawer, 
acceptor,  and  first  indorser,  which  was  afterwards  parted  with  for  value  ;  but,  previous  to 
its  beina  so  parted  with,  its  date  wae  altered.  The  acceptor,  when  he  was  iniformed  of  it, 
assented  to  the  alteration  :--^Held,  that  it  was  no  snswer  to  an  action  on  the  bill  against 
him,  that  the  alteration  had  been  made  without  the  consent  of  the  drawer  and  first  indorser : 
Also,  that  a  fresh  stamp  was  not  necessary,  the  bill  having  been  altered  before  it  was 
uiued;  because,  being  an  accommodation  bill,  it  could  not  be  said  to  be  issued  till  some 
person  got  it,  who  was  entitled  to  treat  it  as  a  security  available  in  law. 

^1  Bos.  Sl  p.  539.  A.,  B,,  C,  and  D.,  were  partners  in  a  banking-house  at  Liverpoolf 
and  C.  and  D.  also  carried  on  a  separate  mercantile  concern  in  I^ndon;  J.  S.,  having 
aceepted  bills  payable  at  the  house  of  C.  and  D„  employed  A.,  S..  C,  and  D.  to  get  them 
paid  accordingly,  and  agreed  to  deposit  with  them  good  bills,  indorsed  by  him,  for  the  pur- 
pose of  enabling  them  so  to  do.  A.t  B,,  C,  and  D.  debited  /.  iS.  in  account  for  his  accept 
ancea,  and  credited  him  for  all  the  bills  which  he  deposited ;  some  of  the  bills  so  deposited 
by  /.  S,  were  remitted  by  A,,  B.,  C,  and  Z>.,  to  C.  and  Z>.,  upon  the  general  account 
between  the  two  houses;  and  bofore  any  of  the  acceptances  oi^  J.  S,  became  due,  both 
houses  {ailed,  and  J,  S.  was  obliged  to  pay  his  own  acceptances : — Held,  that  the  assignees 
of  C.  and  D.  were  entitled  to  retain  against  J,  S.  the  bills  remitted  to  them  by  A,,  B.,  Ct, 
aadB. 

Vol.  XIL— 81  8  n  2 


643  Ferbing  v.  Hone.    T.  T.  1826.  [406 

to  the  public  !  In  the  deed,  which  ia  dated  the  10th  of  Marehf  1825,  there  ii 
a  clause,  that,  if  a  member  wishes  to  retire  from  the  concern,  he  must  give 
notice  to  the  directors  of  some  person  to  succeed  him.  Sir  John  Perring  maj, 
by  the  sale,  have  secured  to  himself  an  equitable  right  to  place  some  other  per- 
son ultimately  in  his  shoes ;  but  he  cannot,  by  the  sale  only,  get  rid  of  his  lia* 
bility  to  the  directors,  who  took  the  responsibility  of  management  on  the  ciedi- 
of  the  general  partnership.  With  respect  to  the  alteration,  the  cases  cited  on 
the  motion  for  a  rule  nin  were  cases  on  the  stamp  act ;  and  the  alterations 
were  made  by  the  parties,  or  by  competent  authority  on  their  behalf.  But,  in 
this  case,  the  secretary  allowed  that  he  had  no  authority,  but  said  that  he  had 
asked  two  of  the  directors,  (the  defendant  not  being  one,)  and,  having  obtained 
their  permission,  made  the  alteration,  thinking  it  no  harm. 

Toddy i  Serjt,  in  support  of  the  rule.  If  there  was  a  partnership,  then  the 
directors  formed  a  part  of  that  partnership ;  and  the  alteration  of  the  note 
having  been  made  with  the  assenVand  by  &e  authority  of  two  of  them,  it  will 
be  sufficient  to  bind  the  rest  But  the  three  plaintiffs  were  not  partners  with 
the  Company.  It  appears,  that  Mr.  Shaw  had  no  connection  with  the  concein. 
As  Sir  John  Perring  did  not  sign  the  deed,  the  circumstance  of  his  merely 
buying  could  not  make  him  a  partner.  The  Vice  Chancellor  has  lately,  in  this 
Term,  decided  that  there  was  fraud  on  the  part  of  the  directors,  and  that  the 
subscribers  are  entitled  to  relief  against  them.  Therefore,  the  argument  that 
the  subscribers  had  induced  the  mrectors  to  manage  on  their  responsibility, 
must  fall  to  the  ground.  There  is  no  evidence  of  any  assent  on  tiie  part  of 
Sir  John  Perring  to  the  insertion  of  his  name  in  the  book.  *The  sell-  r^^ 
ihg  of  the  receipts  is  merely  the  assignment  of  a  chose  in  action^  if,  ^ 
indeed,  it  amounts  to  that ;  or  perhaps  it  is  ratiier  the  parting  with  an  inchoate 
right,  a  shadow  of  a  shade,  a  tiling  which  nwy  he  something.  It  is  the  wild- 
est  doctrine  in  the  world  to  contend,  that  persons  who  never  act  in  any  way 
are  to  be  considered  as  partners.  Kb  the  defendant  did  not  write  a  second  let- 
ter, the  first  might  be  considered  by  the  Jury  as  a  waiver  of  his  objection  to 
the  alteration  of  the  note. 

Best,  C.  J.  I  do  not  intend  to  impute  any  thing  morally  wrong  to  Sir  John 
Perring.  I  agree  with  the  Vice  Chancellors  decision,  as  it  is  reported  to  me. 
In  this  case  there  are  two  points :  Firsts  Whether  the  plaintififs  can  recover 
upon  the  note.  I  am  of  opinion  that  they  cannot,  because  the  alteration  was 
made  in  it  without  the  defendant's  authority.  I  was  not  desired  at  the  trial  to 
leave  the  letter  to  the  Jury  as  evidence  of  assent.  But  I  think,  that  it  is  no 
evidence  of  assent  at  all.  The  authority  of  one  partner  to  bind  another  does 
not  extend  to  the  alteration  of  a  joint  note  into  a  joint  and  several  one.  Bat 
the  second  question  in  the  case  is  the  most  important,  and  that  is,  if  the  plain- 
tiffs can  recover  upon  the  original  consideration.  It  appears,  that  the  defendant 
was  present  when  the  money  was  first  advanced ;  but  then  it  was  not  advanced 
for  his  individual  benefit,  but  it  was  paid  to  the  bankers  of  the  Company.  It 
is  said,  that  Sir  John  Perring  was  not  a  member,  because  he  did  not  exe- 
cute the  deed;  but  I  take  leave  to  say,  that,  if  there  be  a  deed,  persons 
who  act  on  it  by  lending  money  under  it,  give  their  assent  to  it,  and, 
being  original  subscribers,  make  themselves  members.  The  regulation  is 
a  good  one,  which  requires  notice  to  be  given  of  a  successor,  becaose 
otherwise  a  man  might  keep  his  shares  till  a  Company  was  in  a  falling  situa- 
tion, and  then  withdraw,  and  release  himself  from  all  responsibility.  A  man 
who  subscribes  to  a  Company,  looks  to  the  ^character  of  his  co^ub-  r,^ 
scribers ;  and  it  would  be  mischievous  to  let  them  renounce  their  respon-  *■ 
sibility,  and  get  rid  of  their  liabilities,  as  they  would  of  their  great  coats.  I 
hope  that  this  decision  will  make  great  people  cautious,  how,  by  appearing  as 
members  of  companies,  they  induce  individuals  to  subscribe,  and,  when  the 
shares  are  hifh,  sell  them,  and  think  by  so  doing  to  throw  the  responsibili^ 
upon  those  who  are  left  as  holders  of  them.     His  Lordship  then  declared  the 
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opinion  of  the  Court  to  be,  that  as  Sir  John  Perring  had  been  proved  to  be  a 
partner  with  the  defendant  in  the  Company,  the  plaintiffs  were  not  in  a  situa- 
tion to  maintain  their  action  against  him. 

Rule  dischaiged. 

Tbe  case  oTBotamguet  y.  TTray,  6  Taun.  597,  wm  mentioned  in  the  coarse  of  the  argii- 
ment,  One  of  the  points  there  decided  was,  that  the  partners  in  one  house  of  trade  can- 
not maintain  an  action  against  tbe  partners  in  another  noase  of  trade,  of  which  one  of  the 
partners  in  the  plaintiff's  house  is  atso  a  member,  for  transactions  which  took  place  while 
be  was  a  partner  in  both  houses. 

Upon  the  subjeet  of  Joint  Stock  Companies,  the  foUowiog  eases  have  been  reoentty 


KEASLEY  V.  CODD,  Esq. 

Assumpsit  for  goods  sold  and  deliTored.  The  plaintiff  was  a  harness  maker,  and  the 
defendsnt  one  of  tbe  members  of  a  Company,  called  **Tke  London  Carrier  Cotnpanyi^* 
and  the  action  was  brought  to  recover  a  sum  of  51.  18<.  6d.,  for  articles  delivered  by  the 

Slaintiff  at  the  premises  of  the  Company,  in  Great  Queen-etreet,  Lincoln^ §  Inn  Fielde, 
To  cYidence  was  adduced  as  to  who  gaye  the  order  for  tbe  goods.  On  the  26th  of  Jtfay, 
1886,  the  plaintiff's  attorney  wrote  to  the  defendant,  re<^uesting  payment  of  the  money,  or 
to  be  furnished  with  the  name  of  tbe  defendant's  solicitor.  The  defendant  himself  did 
not  answer  this  letter,  but  on  the  2d  of  June  a  letter  was  received  from  hia  attorney, 
staling  (among  other  things)  that  the  London  Carrier  Company  consisted  of  a  number  of 
persons,  of  which  the  defendant  was  only  one,  and  adding,  that  the  Companv  was  insol- 
yeot,  and  requesting  a  postponement  of  tne  matter  till  it  could  be  ascertained  how  much 
to  the  pound  its  funds  would  be  able  to  pay. 

Abbott.  C.  J.    Well  f— One  must  pay  for  all. 
M091      *-^«fiSM»t  for  the  defendant.    I  am  in  a  situation  to  show,  that  the  Company  was 
-'  never  regularlv  constituted. 
Abbott,  C.  j.    That  will  make  no  difference.    It  is  important,  that  the  public  should 
know,  that  if  persons  connect  themselves  with  a  Company  of  this  description,  they  are 
erery  one  of  them  liable  to  pay  the  demands  upon  it. 

Verdict  for  the  plaintiff.— Damages,  5Z.  18«.  6d. 
Comyn,  for  the  plaintiff. 
Denmam,  C.  S.,  and  F.  PeHUdt^  for  the  defendant. 

[Attorniea — 7.  Vignam,  and  MUhum^l 


{Before  Batlbt,  J.,  who  eat  for  the  Lord  Chirf  Juetiee,) 
MAUDSLAY  o.  LE  BLANC,  Esq. 

AssimrsiT  for  work  and  labor.  The  plaintiff  was  an  enstneer,  who  sued  the  defendant 
as  one  of  the  directors  of  the  Steam  Wathing  Company,  Tor  a  sum  of  3173/.  for  a  steam 
ennne  and  other  machinery  erected  on  the  premises  of  me  Company  at  Clapham. 

The  defendant  was  proved  to  have  been  a  director  in  May,  1825  ;  and  it  appeared,  that 
in  June  in  that  year,  an  order,  which  had  been  given  previously  to  the  monih  of  May,  by 
a  person  nsmed  Tyrrell,  for  the  machinery  in  quesiion,  was  confirmed  by  the  directors  at 
a  meeting  which  tne  defendant  did  not  attend,  but  he  attended  at  subsequent  meetings, 
and  also  mspected  the  works  while  they  were  in  proeress.  The  defendant's  name  waa  in 
a  Drinted  paper,  purporting  to  be  a  prospectus  issued  by  the  Company,  one  of  the  terms 
of  which  was,  that  a  deed  should  be  executed  by  the  members. 

Parke,  for  the  defendant,  contended,  that  he  was  not  liable.  There  is  no  evidence  to 
connect  the  defendant  with  this  particular  order.  Tbe  only  proof  is,  that  he  acted  gene* 
rally  aa  a  director.    The  terms  of  the  prospectus  show,  that  there  muat  be  a  deed. 

Batlbt,  J.    How  are  the  public  to  know  whether  there  is  a  deed  or  not  f 

Parke.  The  only  way  in  which  the  public  can  know  that  tbe  defendant  is  a  director,  is 
bjr  the  printed  proapectus,  and  that  as  me  prospectus  requires  that  there  should  be  a  deed. 
There  is  no  credit  given  to  the  defendant.  They  are  bound  to  abow,  that  he  executed  the 
deed. 
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Batut.  J.    I  think  tbaf  tM  not.    I  slinll  tak«  it  for  jgiMiittd,  that  tte'dtlradnt  iratli 
MT«r  bar*  ooDtinaed  to  act  u  a  director  to  long,  ^without  be  bad  eiecnted  the  ^a*^ 
dead.    It  appeare  to  me,  that  he  ia  liable  u  a  partner.    He  waa  at  the  meetiogt  of  ^ 
tlie  direetore,  acting  from  time  to  time,  and  went  to  eee  the  worka  ui  pngnm.   I  tluak, 
therefore,  it  ia  impoeeibie  to  aay  that  he  irnot  liable. 

Verdict  for  the  plaintiiH-— Damages,  31731 

^Soarleff .  Oumew,  Bod  Si^er,  for  the  plainti£ 

^rk$,  for  the  defondant. 

CAMonuM    Brvmmmgf  and  /•  S.  ClarU,] 

fa'tiM  eaea  of  WaUkku  t.  Htmllfy.  triad  JPirwItur  lltb,  1896,  whkh  via  an  aMim 
brought  againat  a  proprietor  of  aharea  in  the  EquitMe  Loan  Bank  C^Mpony,  bjp  a  peiaaa 
to  whom  he  had  aold  them,  to  reoorer  back  the  money  paid,  becauae  the  Companj  wu 
dtaaolred,— >Be«t,  C.  J.,  held,  that  the  plaintiff  waa  entitled  to  reeorer,  on  the  gronad 
that  the  conaideration  had  failed ;  and  bia  Lordahip  aaid,  that  in  the  caae  of  JTcaptM  t. 
Saundert,  (a«<«,  p.  366,)  the  Court  of  Common  Pleaa,  on  the  motion  for  a  new  tnal,  hid 
adg»reaaed  a  aimilar  opinion. 


OXFORD  SPRING  CmCiriT, 

1880. 


BEFORB  M &  JUSnCE  PABK,  AND  MB.  BARON  GARROW 


(QT  Mbniiimg  KingU  Smimc^) 

Thb  Jadges  will  not,  in  general,  admit  an  accomplice  as  king's  evidenoov 
though  applied  to  for  that  purpose,  in  the  usual  way,  by  the  counsel  for  the 
prosecution,  if  it  appear  that  such  accomplice  is  charged  with  any  other  felony 
than  that  on  the  tnal  of  which  he  is  to  be  a  witness. 

This  was  laid  down  in  several  cases  by  Mr.  Justice  Park  in  this  Circuit 

This  practice  appean  to  ha?e  been  reaoWed  on  in  conaeqaenee  of  the  caaoa  of  Beg  t. 
Im,  Ruaa.  &  R]f.  C  C.  R.  361,  and  R99  r,  Bmnton^  Rnaai  »  Ry.  C.  C.  R.  454.  In  each 
of  these  caaea,  an  accomplice  in  one  capital  felony  had  been  admitted  aa  kinff'a  evidence, 
but  at  the  aame  aaaise  waa  himaelf  convicted  of  another  diaiinct  capital  felony  ;  and  in 


baih  caaea  the  Jvdgea  held,  that,  aa  matter  of  right,  the  king'a  evidence  waa  not  exempt 
ftvm  proaeeation  tor  ofl^cea  diatinct  from  that  reapeeting  which  he  gave  evidence  ;  but 
that  It  was  in  the  discretion  of  the  learned  Jadge,  whether  the  aentence  for  the  capital 
eflbflee,  of  which  he  was  convicted,  ahould  be  carried  into  eflbct. 


N12]  •BERKSHIRE  ASSIZES. 

BEFORE  MB.  JTOTICE  PARK. 


SEX  V.  MARY  ANN  KING  and  AMY  KINO. 

A  receiver  of  atolen  aacoritiea  for  money  ia  not  puniahable  as  aa  aeeeaaory  to  the  felony, 
under  the  atat.  3  Geo.  4,  e.  84.  It  ia  conaidered,  that,  from  ita  inaccuracy,  no  convic* 
tion  can  take  place  on  that  atatnta. 

Tag  prisoner,  Mary  Jlrm  JRngf  was  indicted  for  stealing  one  1 07,  and  two 
K  promissory  notes,  me  property  of  Thoma»  Thame  $  and  the  other  prisoner, 

^846) 
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JImy  JSitngf  was  charged  with  having  feloniously  received  the  samCj  knowing 
them  to  have  been  stmen.     The  facts  being  cleariy  made  ooV-* 

CiiruH>odf  for  the  prisoners,  contended,  on  the  part  of  the  receiver,  that  the 
ought  not  to  be  convicted.  It  had  been  held,  that  receivers  of  stolen  secarities 
for  money  were  not  punishable  as  accessories  to  the  felony  before  the  passing 
of  the  statute  8  Geo,  4,  c.  24 ;  and  that  statute  being  so  inaccurately  penned, 
that  learned  Judges  had  thought  that  no  conviction  ought  to  take  place  upon  it 

Park,  J.,  observed,  that  that  had  been  the  opinion  of  the  Judges,  in  which 
he  completely  concurred  ;  and  his  Lordship  therefore  directed  the  receiver  to 
be  acquitted. 

The  Jury  then  found  the  principal— Guilty ;  the  receiver— Not  Gnil^. 

JtiMlice^  for  the  prosecution. 

Curwoodf  for  the  prisoners. 

[Attornies — Tbmet,  and  Compigny  ^  iD.] 

ReMtvera  of  stolen  securities  for  money  have  been  held  doc  to  be  paniehable  u  aeeem- 
riei  to  the  felony.  This  was  decided  in  the  cases  of  Sadi  and  Morrig,  1  Leach,  458,  and 
2  Ea.  P.  C.  748 ;  and  in  Gaze't  case,  Russ.  &  Ry.  C.  C.  R.  384,  where  the  Jodse  held, 
that  ahhough  a  statute,  which  creates  a  new  felony,  will  attach  to  that  felony  all  the  com- 
mon  law  incidents  to  felony,  so  that  accessories,  thereto  will  be  ineladed,  yet  it  will  go 
no  farther ;  and  a  receiver  of  stolen  goods  not  being  a  common  law  accessory,  it  will  not 
•fleet  him. 


*REX  V.  JAMES  STREEK.  [Hl% 

If  at  the  assises  a  prisoner  is  tried  for  a  misdemeanor  under  the  commission  of  jdl 
^eliverv,  and  during  the  trial  becomes  ill,  and  is  obliged  to  be  assisted  out  of  Coort. 
the  Judge  will  discharge  the  Jurv ;  and  the  consent  of  his  counsel,  that  the  trial  Bhau 

froceed  in  his  absence,  is  considered  not  "Sufficient  to  authorize  the  trial  to  proceed, 
f  the  prisoner  recovers  during  the  assise,  he  may  be  tried,  the  whole  of  the  prooeediagf 
of  the  trial  being  commenced  de  fieve. 

The  prisoner,  who  was  in  custody,  was  indicted  for  an  assault  on  Soj^ 
Woodley^  with  intent  to  commit  a  rape.     The  examination  in  chief  of  the 

Srosecutrix  was  nearly  concluded,  when  the  prisoner  fainted  away,  and  was, 
y  order  of  the  learned  Judge,  assisted  out  of  Court. 
The  prisoner's  counsel  consented  that  the   trial  should  proceed  in  bis 
absence ;  and  the  examination  of  the  prosecutrix  was  further  proceeded  with 
for  a  short  time. 

Park,  J.,  however,  doubted,  whether,  as  the  prisoner  was  tried  under  the 
commission  of  jail  delivery,  it  would  not  be  a  mis-trial,  if  the  case  proceeded 
in  his  absence;  and  (having  conferred  with  Garrow,  B.)  his  Lordship 
observed,  that  the  case  could  not  go  on  in  the  absence  of  the  prisoner  without 
his  consent ;  and  he  doubted  whether  the  consent  of  his  counsel  would  be 
suflicient,  this  not  being  like  the  case  of  a  defendant,  who  is  absent  when  the 
judgment  is  given  on  him  in  the  Court  of  King's  Bench,  as  that  is  done  with 
his  own  consent,  and  generally  on  his  own  application.  His  Lordship  then 
discharged  the  Jury,  and 

Adjourned. 

The  prisoner  having  suflicienlly  recovered,  the  trial  was  commenced  di 
novo.  The  Jury  were  resworn,  the  usual  proclamations  made,  and  the  wit- 
nesses resworn,  when 
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Park,  J,,  said,  that  the  prosecutrix  should  be  examined  de  novOf  if  either 
party  desired  it. 

But,  by  consent,  her  evidence,  as  far  as  it  had  gone,  was  read  over  to  her ; 
and  she  stated  it  to  be  true.     The  trial  then  proceeded  as  in  other  eases. 

Verdict— Guilty. 
*4141       *TaIfourd^  for  the  prosecution. 
^       Cunvood^  for  the  prisoner. 

[Attomies — Nwohury^  and  Compigny  ^  D."] 

In  tba  ctM  of  Rex  v.  EdwardM,  Rasa.  &,  Ry.  C.  C.  R.  224,  where  s  juror  beeeme  ill 
daring  the  trial,  ao  that  he  waa  incapable  of  attending  the  remainder  of  the  trial,  it  waa 
held  by  the  tweUe  Jodgea  that  the  Jury  might  be  diacharged,  and  the  priaoner  be  tried 
de  novo,  or  that  another  juror  might  be  added  to  the  eleven  ;  but  if  another  juror  were 
added,  it  waa  conaidered,  that,  in  caaea  of  felony,  the  priaoner  ahould  be  offered  hia  chal- 
lengea  over  again  aa  to  the  eleven,  and  that  they  ahoald  be  awom  da  novo. 


OXFORD    ASSIZES. 

BEFORE  MR.  JUSTICE  PARK« 


REX  V.  SIMON  ROSENSTEIN. 

If,  on  the  trial  of  an  indictment  for  publiahinff  an  obacene  anuff-boz,  a  witneaa  prove  that 
the  defendant  exhibited  to  him  the  box  produced  on  the  trial,  or  a  box  exactly  similar, 
this  is  not  aufficient,  if  the  witneaa  cannot  identify  it  aa  the  very  box  exhibited  to  him. 

Sewible^  that  a  count  charging  the  defendant  with  having  an  obacene  libel  in  hia  poaaeaaion 
with  intent  to  publiah  it,  ia  not  good. 

Indictment  for  publishing  an  obscene  libel,  in  offering  for  sale  a  snuff-box 
containing  an  indecent  painting.  Another  count  of  the  indictment  charged  the 
defendant  with  having  another  snuff-box  of  the  same  kind  in  his  possession, 
mth  intent  to  publish  it.  But  this  latter  count  was  abandoned  at  the  outset 
of  the  case,  on  the  suggestion  of  the  learned  Judge,  who  thought  it  highly 
doubtful  whether  it  could  be  sustained  in  point  of  law. 

Mr.  /nee,  a  commoner  of  Brazen-nose  College,  being  called  for  the  prose- 
cution, and  a  snuff-box,  such  as  was  described  in  the  indictment,  (which,  with 
others,  was  found  on  the  prisoner's  person,)  being  put  into  his  hand,  stated 
that  the  prisoner  had  produced  to  him  a  box  which  was  either  the  very  same, 
or  one  precisely  similar,  and  had  asked  him  to  purchase  it,  but  that  he  declined 
doing  so,  and  returned  the  box  to  the  prisoner.  He  stated,  that  he  could  not 
'*4151  ^^^^'  ^  ^®  identity  of  the  box  produced,  as  he  *knew  that  snuff-boxes 
-I  were  made  in  considerable  numbers  of  the  same  pattern,  and  therefore 
the  box  produced  might  be  only  a  similar  one. 

The  defendant's  counsel  objected,  that  it  must  be  proved,  that  the  box  pro- 
duced was  the  identical  box  offered  to  Mr.  Ince, 

Park,  J.  If  the  Jury  are  not  satisfied  by  the  evidence  that  this  was  tlio 
identical  snuff-box  offered  by  the  prisoner,  he  must  be  acquitted.     It  is  abso- 
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latriy  asieiitial  thai  the  box  itMlf  ihoddbtf  shown*  to  be  the  rery  nme*  which 
is  not  done  in  this  case. 

Terdiet— Not  Gdhy. 

Cro99,  for  the  pi-oseciition. 

Curwaodf  ibr  the  prisoner. 

[Attornies — Morrett  and  R^bentm.'] 

In  the  esM  of  JKi»  r.  fffs.  JZMvH  /dbMM,  si«tt«r  from  th«  defiradant,  aakin^  •  third 

Sarty  to  publish  certain  libels,  was  lost,  and  on  the  trial  of  an  information  a^nst  tk« 
•fendant  for  the  publishing  of  those  libels,  seoondarf  e?idenea  was  given  of  the^eenteois 
ef  that  letter.  It  may,  tbeivfore,  be  proper  to  consider,  wheiher,  if  the  identical  libel  pab- 
Ikhed  was  in  the  possession  of  the  defendant,  and  he  had  notice  to  produce  it,  and  did  boC, 
Mieondary  evidence  mighi  not  be  given. 


BEFORE  MR.  BARON  GARROW 


REX  V.  JOHN  STIMPSON. 

On  an  indictment  for  a  larceny,  if  the  proeecntor  rests  his  case  on  the  prisoner's  receat 
possession  of  the  goods^  and  the  prisoner  call  a  witness  to  prove  that  ne  (the  prisoner) 
bought  them  of  J.  jT.;  it  the  prosecutor  call  J.  7\,  he  can  only  ask  him  as  to  such  mtt- 
ters  as  go  to  negative  the  prisoner's  case,  and  cannot  prove  by  him  that  he  saw  the  pri- 
soner commit  the  theft. 

Indictment,  for  stealing  peas  from  a  granary. 

The  case  for  the  prosecution  rested  merely  on  the  &et  of  *a  part  of  r^ita 
the  peas  being  found  in  the  house  of  the  prisoner,  shortly  after  they  '- 
were  lost. 

For  the  defence,  the  prisoner's  daughter  proved,  that  the  prisoner  had  par- 
chased  the  peas  from  a  person  named  Taylor^  for  three  shillings. 

Tfvi9$,  for  the  prosecution,  proposed  to  call  Taylor^  to  prove,  not  only  that 
the  prisoner  did  not  buy  the  peas  of  him,  but  that,  on  the  contrary,  Taylor  saw 
the  prisoner  steal  them,  and  assisted  him  in  so  doing. 

Carrington^  for  the  prisoner,  objected,  that  the  prosecutor  was  not  then  at 
liberty  to  adduce  further  evidence  of  the  prisoner's  guilt.  The  learned  Judgs 
might,  at  any  period  of  the  cause,  ask  any  question  for  the  fbrtherance  of  jus* 
tice,  but  the  prosecutor,  after  the  evidence  given  by  the  prisoner's  daughter, 
could  only  give  such  matters  in  proof,  as  went  to  contradict  the  specific  facts 
deposed  to  by  her :  as  that  Taylor  did  not  sell  the  peas,  or  that  the  price  waf 
not  three  shillings,  or  the  like. 

Garrow,  B.  I  think  that  is  so.  This  witness  appears  to  be  only  a  witness 
in  reply,  and  therefore  his  testimony  is  only  admissible  so  far  as  it  goes  to 
destroy  the  case  set  up  on  the  part  of  the  prisoner. 

Verdict— Not  Guiltjr. 

TVtss,  for  the  prosecution. 

Carringtan,  for  the  prisoner. 

[Attornies,  — — ,  and  /).  TWilon.] 


MI7] 


2  Cabringtov  ft  Payve.  649 

•STAFFORD  ASSIZES. 

{avU  SUk.) 

BEFORE  BOL  JUSTICE  PARK. 


WOOLEY  V.  BATTE. 

IT  •  party  racorer  d«ma^  m  tase  agaiiMt  mm  of  two  joint  eoacli  propriAtots  fi>r  ao  iniuy 
Metained  by  the  negligence  of  their  aenranta,  auch  proprietor  mmw  maintain  an  action 
against  hia  co-proprietor  for  contribution,  if  be  pro?e  at  the  trial  toat  he  waa  not  per- 
sonally  preaent  wnen  the  accident  happened. 

Assumpsit  for  contribution.  Flea — General  issue.  The  plaintiff  and  defend- 
ant were  joint  proprietors  of  a  stage  coach ;  and  damages  had  been  recovered 
11  an  action  on  the  case^  against  me  former  on/y,  for  an  injury  done  to  Mrs. 
JeavoM^  a  passenger,  by  reason  of  the  n^ligence  of  the  coachman.  The 
pUtintiff  had  paid  me  whole  of  the  damages  and  costs,  and  brought  the  present 
action  to  recover  half  the  amount  from  the  defendant  as  his  partner. 

For  the  plaintiff,  an  examined  copy  of  the  judgment  against  him  at  the  soil 
of  the  husband  of  Mrs.  JeavoM,  was  put  in.  The  declaration  was  in  case,  and 
stated  the  injury  to  have  arisen  from  the  negligence  of  the  present  plaintiff  and 
his  servants,  (in  the  usual  form.)  It  was  also  proved,  that  the  plaintiff  paid  the 
amount  o'  damages  and  costs  in  that  action,  amounting  to  176/.,  under  an  exe- 
cution ;  that  the  plaintiff  and  the  defendant  were  partners  in  the  stage  coach ; 
and  that  the  plaintiff  wa»  not  penonally  preient  when  the  accident  happened. 

Jervit,  for  the  defendant,  contended,  that  as  the  action  brought  against  the 
plaintiff  was  an  action  on  the  case  for  negligence,  the  plaintiff  and  defendant 
were  joint  tort  ftazors  ;  and,  therefore,  one  only  being  sued,  he  could  not 
recover  contribution  from  the  other ;  and  he  cited  Merryweather  v.  NixanA 
«^.g-.  ^Campbellf  for  the  plaintiff.  No  doubt  the  case  of  Merry  weather  v. 
-*  Nixan  is  good  law,  and  one  tortfeazor  sued  alone  cannot  recover  con- 
tribution from  another,  who  was  a  joint  tort  feazor  with  him ;  but  here  it  is 
proved,  that  there  was  no  personal  fault  in  the  plaintiff.  The  declaration  oi 
Jtavoru  against  the  present  plaintiff  might,  with  equal  propriety,  have  been  in 
Oimmpnt;  in  which  case,  the  present  plaintiff  might  clearly  have  recovered 
contribution ;  and  it  can  hardly  be  contended,  that  the  plaintiff  should  be 
deprived  of  his  contribution  by  Mr.  JeavorC^  pleader  drawing  his  declaration  in 
one  form  instead  of  another. 

Park,  J.     I  think  the  plaintiff  is  entided  to  recover. 

Verdict  for  the  plaintiff — ^Damages,  88/. 

Campbell^  and  JhuieU,  for  the  plaintiff. 

Jervi$9  for  the  defendant. 

[Attomies — TfilKm  f  5bn,  and  Shutt.] 

t8  T.  R.  186.  In  that  caae,  the  plaintiff  and  defendant  were  both  aned  in  an  action  on 
the  caae  for  an  injury  done  by  them  to  the  reversionary  intereat  of  a  mill  belonging  to  a 
peraon  named  Starluy,  who  recovered  8401.  againat  both,  but  levied  the  whole  on  the 
plaintiff,  who  sued  for  contribution.  Mr.  Baron  Tkompaont  who  tried  the  cause,  held,  that 
no  contribution  could,  by  law,  be  claimed  aa  betweon  joint  wrong  doera ;  and  the  Conri 
above  concurred  in  that  opinion. 
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which  was  a  dividend  due  to  her  on  a  bankropfe  estate;  and  that,  beinfr  veij 
feeble,  she  took  the  defeadantv  wh»  was  a  mioh  ^unger  woman,  with  her. 
The  defendant  prevailed  on  the  plaintiff  to  let  her  have  me  money  to  take  cue 
of,  and  cany  it  to  Messrs.  CUtrrei^i  Bank  at  Htrrford^  for  the  plaintiff's  benefit 
The  defendant,  it  was  proved,  never  paid  the  money  in  at  Messrs.  Gorref i, 
and  ^ve  different  accounts  of  what  she  had  dons  widi  it 

The  defence  was,  that  the  defendant  had  paid  over  the  money  to  the  pbin- 
liff ;  b«c  that  eatirely  failed  in  proof. 

Park,  J.  I  think  this  ease  eomes  wry  Hears  felony.  It  too  much  leflem* 
bles  the  case  of  the  unfortunate  man  at  Shrewdmry^  whom  I  sentenced  to  be 
transported  a  few  days  ago.t  However,  I  sfaaH  leave  it  to  the  Jniy  to 
^consider,  whether  the  defendant  had  the  money ;  and  if  so,  whedier  she  r^|M 
foi  it  into  her  possession  with  intent  to  steal  it,  and  then  feloniously  ■■ 
converted  it  to  her  own  use ;  because,  if  so,  the  debt  hmxig  memd  in  the  fUooy, 
the  defendant  will  be  entitled  to  the  verdict;  and  if  the  Jury  find  for  the 
defen(fant,  and,  on  my  asking  them  whether  that  is  the  ground  of  their  verdict, 
they  tell  me  that  it  is,  the  defendant  must  be  sent  over  to  the  criminal  side  of 
•the  assizes,  to  take  her  trial  for  the  felony  4  hut,  should  the  fJury  take  r^.. 
a  more  merciful  view  of  the  ease,  they  may  negative  the  felonious  "■ 
intent,  and  find  a  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiiC 

Taunton^  and        ■    ,  for  the  plaintiflT. 

SuMtdi  for  the  defendant. 

[Attomies — PrUthati^  and  /.  fVoodhotmJ} 

t  Uta  V.  (rMil«,  tried  at  th«  Shrmptkav  Sprinf  Asmxm*  1825.  la  that  eaae,  the  ftitimm 
was  iodicted  fer  stealing  a  10002.  note.  It  appeared,  thst  he  had  pereaeded  the  proneitrix 
to  let  him  have  the  thousand  pound  note,  to  deposit  for  her  in  the  BridrnnfdkowKki  ihi 

fave  it  to  him  for  that  purpose,  hut,  instead  of  faking  it  to  that  bank*  be  eonverted  it  ft 
is  own  use.  The  learned  Judge  left  it  to  the  Jury  to  say.  whether  be  obtained  pocsesiioB 
of  the  note  with  inient  to  steal  it;  for,  if  so,  ther  muse  find  hiia  guilty:  which  tbsydid» 
aod  the  prisoner  was  sentenced  to  be  transported  for  seven  years. 

t  As  to  when  a  party  may  be  tried  on  a  verdiei,  without  any  bill  having  been  feasdtv 
a  Grand  Jury,  it  ia  said,  (2  Curw.  Hswk.  291.)  that  in  an  action  of  treapaes  m  lAe  Kikft 
Bench,  de  m«/tere  ahdueta  eum  Umit  viri^  if  the  defendant  be  found  guilty  of  havinji  earned 
away  the  woman  and  goods  with  force,  and  feloniously ;  or  in  a  common  action  ofireipMi 
in  the  aaid  Court  for  goods  carried  away,  if  it  be  found  that  the  defendant  feloniously  stoli 
them,  he  shall  be  put  to  answer  the  felony,  without  any  further  accusation ;  for  lodi  a 
charge  by  the  oath  of  twelve  men  on  their  inquiry  into  the  merits  of  a  cause  in  a  Coart 
which  has  jurisdiction  over  the  crime,  is  equivalent  to  an  indictment,  and  the  king  beiiif 
always  in  judgment  of  law  present  in  Court,  msy  take  advantage  of  any  matter  therein 
properly  disclosed  for  his  benefit.  The  first  of  these  positions  is  taken  from  13  Ass.  6, 
and  13  Edw.  3,  32  a.  The  second,  from  31  Bdw.  1,  Bnditement,  31.  But  such  a  verdict 
in  a  Court  which  has  no  jurisdiction  over  criminal  matters,  seems  to  be  of  little  foree, 
because  such  Court  has  nothing  to  do  with  such  matters.  2  Curw.  Hawk.  291.  In  tbt 
case  of  The  Kimr  v.  Jol^fe,  4  T.  R.  285,  the  law  before  laid  down  on  thia  subject  is  reeof • 
nixed,  and  the  Court  nj,  that  the  Judge  of  iWst  Priue,  on  the  trial  of  a  cause  out  of  tM 
Court  of  King'e  Beneh^  is  to  be  considered,  to  all  intents^  m  acting  under  the  authority 
of  that  Court,  and  as  an  emanation  from  it ;  and  Lord  Kenyan,  at  the  Sittings,  said,  in  a 
case  of  slander,  that,  *'  where  a  defendant  justifies  words  which  amount  to  a  charge  ef 
felony,  and  proves  his  justification,  the  plainttfTmay  be  put  upon  his  trial  by  that  Terdiet, 
without  the  mterrention  of  a  Grand  Jury.  3  Esp.  134."  From  thia,  it  appears,  thatmeh 
a  finding  by  the  Jury  at  the  Sittings  at  JVu t  Priuf  in  the  Court  of  Ein0*»  Bemh  in  itftf- 
dleiex,  would  be  sufficient  to  put  the  psrty  on  his  trial,  as  the  Court  ot  King's  BemA  site 


there.  With  regard  to  such  a  finding  by  the  Jury  on  the  civil  side  of  the  assises,  Lofd 
HnU  lays  down,  (2  Hale,  H.  P.  C.  151^,)  that  '*  if  m  an  aotwa  of  slander  for  eallim  s  mu 
thief,  the  defendant  juatifies  that  he  stole  gooda,  and  issue  thereupon  taken,  it  be  foandfor 
llie  defendant,  if  this  be  in  the  King's  Bench,  and  Jar  m  fdanf  ms  the  amma  tawmty  nken 
lAe  CauH  tita,  or  if  it  be  before  the  Justices  of  Assise,  wJks  home  niwm  n  cammiaewm  ef  je^ 
Mtversf,  he  sh^l  be  forthwith  arraigned  on  thia  verdict,  aa  on  ao  indiotneni,  aiis  the 
reason  is,  because  here  is  a  vsrdict  of  twelve  mea  in  these  eaace,  and  so  the  veidict, 
though  in  a  civil  action,  serves  the  King's  suit  as  an  indictment,  and  is  not  contrary  to  the 
acts  of  25,  28,  and  42  E.  3,  which  enact,  **  that  pa  man  shall  be  put  to  snswer,  dbc, 
but  upon  indictment  or  presentment.*'  From  this  it  appeara,  that  if  the  finding  be  at  the 
aaiAsea^  the  Court  from  which  the  record  cornea,  is  not  material. 
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GL0UGE8T£S  AS8IZBS. 


BEFORE  BOL  BARON  6ARR0W. 


REX  V.  SAMUEL  PITMAN. 

If  a  tbief  go  to  an  inn,  and,  intending  to  ateal  a  horse,  direct  the  ostler  to  brine  out  hta 
horse,  pointing  to  that  of  the  prosecutor,  and  the  ostler  at  his  desire  lead  out  the  horse 
for  the  prisoner  to  mount :— This  is  a  sufficient  taking  by  the  prisoner  to  support  ao 
indictment  for  horse-stealing. 

The  prisoner  was  indicted  for  stealing  a  mare,  the  property  of  Jonathan 
Blanch, 

It  was  proved*  that  the  prisoner  came  to  the  George  Inn^  at  Sodbury,  on  the 
hir  day,  and  directed  the  ostler  to  bring  out  his  horse.  The  ostler  said,  he  did 
*4241  °^^  know  *which  it  was.  The  prisoner  went  into  the  stable,  and  point- 
■I  ing  to  the  mare,  said,  *•  that  is  my  horse,  saddle  him.'*  The  ostler  did 
80,  and  the  prisoner  tried  to  mount  the  mare  in  the  inn  yard,  but,  from  the 
noise  made  by  some  music,  the  mare  would  not  stand  still.  The  prisoner 
then  directed  the  ostler  to  lead  the  mare  out  of  the  yard  for  him  to  mount  The 
ostler  led  the  mare  out,  and  before  the  prisoner  had  time  to  mount  her,  a  per> 
son,  who  knew  the  mare,  came  up,  and  the  prisoner  was  secured. 

Waiaont  for  the  prisoner,  objected,  that  this  was  not  a  felonious  taking  by 
the  prisoner,  as  the  mare  was  never  in  his  possession.  It  all  along  remained 
in  the  possession  of  the  ostler,  who  never  parted  with  it ;  and  if  the  mare  was 
■aver  in  the  possassion  of  the  prisoner,  he  could  not  be  guOty  of  stealing  it. 

Gabxow,  B.  If  the  prisoner  caused  the  mare  to  be  brought  out  of  the  stable, 
intending  to  steal  her,  and  the  animal  being  disturbed  by  the  music,  the  ostler 
led  her  out  of  the  yard  for  his  accommodation  and  by  his  procurement,  that  is 
a  sufficient  taking  to  constitute  a  felony. 

The  defence  was,  that  the  prisoner  was  drunk,  and  took  the  mare  by  mis- 
take ;  and  the  Jury,  on  that  ground,  found  him 

Not  Guilty. 

Juetxee^  for  the  prosecntipn. 

Wataon^  for  the  prisoner. 

lAttomies — Md^  and  Ward.'] 

The  strong  est  case  on  the  subject  of  asportation  is  that  of  Rtm  v.  TTolfi,  Ry.  k,  M.  C. 
C.  R.  14.  There  the  prisoner  was  indicted  for  steslinga  bag;  it  was  proved  that  he  had 
lifted  the  bas  from  the  bottom  of  the  boot  of  a  coach,  hut  was  detected  before  he  hsa  ^ot 
it  out ;  it  did  not  appear  that  it  was  entirely  removed  from  the  space  it  had  first  occupied 
in  the  boot,  but  the  raising  it  from  the  bottom  had  completely  removed  each  part  of  it  from 
tlie  apace  that  apecific  part  had  occupied ;  and  this  was  held  by  the  twelve  Judgea  to  be. a 
complete  asportation,  and  the  conviction  for  larceny  was  held  to  be  right. 
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1826. 


BEFORE   LORD  CHIEF  BARON  ALEXANDER,  AND  MR.  BARON  GRAHAIL 


ESSEX  ASSIZES. 


BEFORE  MR.  BARON  ORAHAM. 


BEARBLOGK,  Clerk,  v.  HANCOCK. 

The  time  when  the  tithe  of  potatoes  beeomea  the  property  of  the  paraon,  ta  when  they  ut 
dug  up  and  laid  in  heaps,  and  not  when  they  are  "  booghed  out,*'  while  remaining  in  Um 
ground. 

Assumpsit  for  tithes  bargained  and  sold  to  the  defendant,  of  which  the  plain* 
tiff  was  the  farmer  and  proprietor.  Pleas — The  general  issue ;  a  tender  of 
89/. ;  and  a  setoff  for  potatoes  bargained  and  sold  to  the  plaintiffy  and  by  him 
had  and  taken. 

The  plaintiff  was  the  lessee  under  the  Warden  and  Fellows  of  New  College, 
Oaeford,  of  the  tithes  of  the  parish  of  Homehurch,  in  the  county  of  Etttx;  and 
the  defendant  was  the  tenant  of  a  farm  called  *^Little  Nelma^^  in  the  same 
parish.  It  appeared,  that  in  the  montli  of  June,  1824«  the  defendant  entered 
into  an  agreement  to  give  the  plaintiff,  as  a  composition  for  his  tithes,  (which 
for  two  years  before  had  been  taken  in  kind,)  a  sum  of  60/.  per  annumt  for  a 
term  of  three  years,  to  be  computed  from  Old  Michaelmae  Day,  1823;  and 
the  plaintiff  consented  to  make  an  allowance  out  of  the  first  60/.  in  respect  of 
such  tithes  as  he  had  actually  taken  in  kind,  between  the  period  when  the 
agreement  was  made,  and  the  previous  time  from  which  it  was  to  take  effect. 
On  the  13th  October^  1823,  the  defendant  wrote  to  the  plaintiff  in  the  follow- 
ing terms  :— 

"  Mr.  Bearbhck, 
**  Tithe  of  potatoes  in  the  nine  acres  have  been  set  out  since  Monday  week; 
I  have  not  heard  of  your  having  been  to  see  it.     I  think  of  taking  up  to-mor- 
row," k^*,  dl&c 

*It  was  proTtM,  that  before  old  Michaelmas,  the  potatoes  in  question  r^saa 
had  been,  what  is  called,  '*  houghed  out,"  tlfat  is,  boughs  had  been   ^ 
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placed  in  the  field,  to  mark  out  the  different  proportions  of  the  former  and  tithe 
owner;  but  it  appeared,  that  they  had  not  been  dug  up  until  some  time  after 
Old  MiehaeltnaSt  and  that  they  were  not  in  a  fit  state  to  be  dug  up  at  any  ear- 
lier period. 

Marryati  for  the  plaintiff,  contended,  that  these  potatoes,  haying  been  iet  out 
before  Uld  MichaelmaSf  became  then  the  property  of  the  plaintijQT,  and  were 
not  to  be  accounted  for  in  the  year  commencing  afterwards. 

Mirthouie^  for  the  defendant,  argued,  that  the  tenth  part  of  the  potatoes  could 
not  be  said  to  belong  to  the  plaintiff  till  they  were  actually  dug  up  and  separated 
from  the  rest 

Graham,  B.  I  am  of  opinion,  that,  in  point  of  law,  potatoes  are  not  tithe- 
able  till  the  farmer  has  dug  them  up.  The  parson  is  entitled  to  the  labor  of  the 
fanner,  and  cannot  take  the  tithe  away  till  it  is  laid  up  for  him  in  heaps.  The 
preparatory  step  of  ^  houghing  out,"  is  not  the  actual  pernancy  of  the  tithe.  A 
former  could  not  have  an  action  brought  against  him  for  not  digging  up  his 
potatoes  at  a  certain  time,  if,  in  the  common  course  of  good  husbandry,  he 
ought  to  wait  a  fortnight  longer,  or  more.  I  am  of  opinion,  that  the  parson's 
right  does  not  attach  till  after  the  digging  up. 

Verdict  for  the  defendant 

MarryaU  and  Mraham^  for  the  plaintiff. 

Mirenausej  and  Rounds  for  the  defendant 

[Attomie»— 5Srerry,  T.  ^  S.,  and  S^one  ^  B.^ 


Marryat,  in  the  ensuing  JEoiter  Term,  moved  to  set  aside  the  verdict,  but 
the  Court  refused  a  rule. 


OXFORD  SUMMER  CIRCUIT. 

19M. 


BEFORS  HR.  JUSTICE  BtrRROUOH  AND  MR.  BARON  GABROW. 


BERKSHtlQB  ASSIZES. 

\Crown  Side*) 

BEFORE  MR  BARON  GARROW. 


REX  V.  PRISCILLA  SKERRFT  and  ELIZA  SKERRIT. 

If  two  priaoners  are  indicted  for  nttering  a  counterfeit  shilling,  having  another  counterfeit 
shilling  in  their  possession ;  it  is  not  necessary  to  prove  with  oertaintr  which  of  tfat 
pieces  was  the  one  uttered,  and  which  was  found  on  them  unuttered,  if  both  the  pieeet 
of  money  are  proved  to  be  counterfeit :  and  if  it  appear  that  the  two  prisoners  west  to  t 
shop,  and  that  one  of  them  went  in  and  uttered  the  had  money,  having  no  more  in  ber 

Eossession,  and  the  other  atayed  outside  the  shop,  having  other  bad  pieces  of  Doasy, 
oth  may  be  convicted ;  the  uttering  and  the  possession  being  both  joint. 

Thb  prisoners  were  jointly  indicted  for  uttering  a  counterfeit  shilling,  haTiog 
another  counterfeit  shilling  in  their  {Ktssession. 

It  was  proved,  that  the  prisoner  Eliza  Skerrit  went  into  the  shop  of  Jamts 
Oeorge^  and  there  purchased  a  loaf,  for  which  she  tendered  a  counterfeit  shil- 
ling in  payment :  he  secured  her,  but  no  more  counterfeit  money  was  found  od 
her.  The  other  prisoner,  wha  had  come  with  her,  and  was  waiting  at  the 
shop  door,  then  ran  away,  but  was  immediately  secured,  and  fourteen  other 
bad  shillings  were  found  on  her,  wrapped  in  gauze  paper.  James  George^ 
after  the  prisoners  were  secured,  put  the  counterfeit  shilling  uttered  by  EHzi 
Skerriif  into  a  packet  with  the  fourteen  others;  and,  in  his  cross-examinatioo, 
he  stated,  that  he  could  not  swear  which  was  the  particular  piece  of  money 
thai  was  uttered,  but  he  was  sure  that  the  fifteen  pieces  of  counterfeit  coin  pro- 
duced by  him,  consisted  of  the  one  *uttered  by  iliza^  and  the  fourteen  r^^j^ 
afterwaras  found  on  Priscilla;  the  whole  fifteen  were  proved  to  be  ^ 
counterfeit. 

Carrington^  for  the  prisoners,  objected;  1st.,  that  it  was  incumbent  on  the 

prosecutor  to  show  what  identical  piece  of  counterfeit  money  was  uttered  by  the 

prisoners,  and  to  show  with  certainty  some  other  identical  piece  of  counleHeit 

money,  which  ihey  had  in  their  possession ;  and  that,  in  tfaia  case*  an  identiiies- 
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tion  of  the  particular  piece  uttered  was  necessary,  in  the  same  way  as,  in  a  case 
of  uttering  a  forged  note,  it  was  necessary  to  show  the  very  note  uttered,  or  in  a 
prosecution  for  a  libel  to  show  the  identical  libel  published,  and  not  another 
unpublished  copy,  which  might  be  found  on  the  prisoner.  And  2dly,  he 
objected,  that  the  complete  offence  was  not  proved  against  either  of  the  pri- 
soners ;  as  the  one  who  uttered  the  piece  of  money  had  no  other  counterfeit 
coin  in  her  possession,  and  the  other  who  had  the  coin,  was  not  guilty  of  any 
uttering.  It  might  be  said,  that  the  one  who  sta}'ed  outside  the  shop,  was 
guil^  of  a  joint  uttering  with  the  other  who  was  in  it;  like  the  case  of  two 
thieves,  one  inside  the  shop  and  the  other  outside ;  but  the  case  of  the  thieves 
difiered  from  the  present  in  this  respect,  viz.,  that  the  thief  outside  might  be 
there  to  co-operate,  by  the  removal  of  the  stolen  property  or  the  like.  Now 
the  prisoner  Prisdlla  Skerrii,  by  staying  outside  me  shop,  could  not  by  possi- 
bility be  considered  as  aiding  her  sister  in  the  act  of  paying  for  a  loaf  inside  the 
shop.  And  in  the  case  o{  Rex  y.Ehe,  Russ.  &  Ry.  C.  C.  R«  142,  it  was 
held,  that  if  one  person  utter  a  bad  piece  of  money,  having  no  more,  in  con- 
junction with  another,  who  had  more  bad  money,  but  who  was  absent,  and 
did  not  utter,  neither  was  guilty  of  this  offence :  however,  in  that  case,  the 
persons  were  much  further  asYinder  than  the  prisoners  had  been  in  the 
present. 

Garrow,  B.  With  regard  to  the  second  objection,  I  think  that  the  two 
*4291  P"'^^^^  coming  together  to  the  shop,  *and  the  one  staying  outside, 
-'  they  must  both  be  taken  to  be  jointly  guilty  of  the  uttering;  and  it  will 
be  for  the  Jury  to  say,  whether  the  possession  of  the  remaining  pieces  of  bad 
money  was  not  joint  The  first  objection,  although  it  carries  with  it  an 
appearance  of  considerable  weight,  seems  to  me  also  to  be  not  well  founded* 
The  indictment  charges  that  &ey  uttered  one  piece  of  counterfeit  money, 
having  one  other  in  their  possession.  Now  we  have  evidence  that  they  had 
originaUy  fifteen  pieces  of  bad  money ;  one  they  uttered :  it  certainly  cannot  be 
shown,  which  of  the  fifteen  it  was  that  they  uttered ;  but  if  it  was  either  of 
those  pieces,  they  must  have  been  guilty  of  uttering  one  piece  of  counterfeit 
coin,  having  another  piece  in  their  possession,  which  is  exactly  what  they  are 
chaiged  with.  If  among  the  whole  number  of  pieces,  there  had  been  but  one 
single  piece  of  good  money,  the  objection  would  have  been  unanswerable; 
because  then  the  good  piece  mighi  have  been,  the  one  uttered.  In  the  present 
case,  I  must  overrule  the  objection. 

Verdict^Guilty. 

Taunton^  and  Shepherd^  for  the  prosecution. 
Carrington^  for  the  prisoners. 

[Attomies — Chippendale^  and  Frankum.} 

By  the  stat.  15  Geo.  2,  e.  28,  8.  3,  it  is  enacted,  "that  if  any  person  whatsoe  er  shall 
utter  or  tender  in  payment  any  false  or  counterfeit  money,  knowing  the  same  to  be  false 
or  counterfeit,  to  any  person  or  persons,  and  shall,  either  the  same  day,  or  within  the 
spsce  of  ten  days  then  next,  utter  or  lender  in  payment  any  more  or  other  false  or  coun- 
terfeit money,  knowing  the  same  to  be  false  or  counterfeit,  to  the  same  person  or  persons, 
or  to  any  other  .person  or  persons,  or  shall,  at  the  time  of  such  uttering  or  tendering,  have 
about  him,  or  her,  in  his  or  her  custodv,  one  or  more  piece  or  pieces  of  counterfeit  money, 
besides  what  was  so  uttered  or  tendered,  then  such  person  so  uttering  or  tendering  the  same 
shall  be  deemed  and  taken  to  be  a  common  utterer  of  false  money,  and  being  thereof  con- 
victed, shall  snifier  a  year's  imprisonment,  and  shall  find  sureties  for  his  or  her  good  beha- 
*4301  ^i^"^  fbr  two  years  more,  *to  be  computed  from  the  end  of  the  said  year ;  and  if  any 
-'  person  having  been  once  so  convicted  as  a  common  utterer  of  false  money  shall 
afterwards  again  utter  or  tender  in  payment  any  false  or  counterfeit  money,  to  any  person 
or  persons,  knowing  the  same  to  be  false  or  counterfeit,  then  such  person  being  thereof 
convicted,  shall,  for  such  second  offence,  be  and  is  hereby  adjudged  to  be  guilty  of  feloay 
without  benefit  of  clergy. 

By  the  5th  sect,  of  the  same  statute,  the  prosecution  must  be  commenced  within  six 
months  after  the  offence  committed.  See  the  modem  cases  on  this  subject  coUeoied  in 
Carr.  Supp.  C.  L.  219. 
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WORCESTER  ASSIZES. 

{CivU  Side.) 
BEFORE  MR.  BARON  6ARR0W. 


DOE,  on  the  demise  of  NUTT,  Widow,  v.  NUTT. 
Ejectment  does  not  lie  for  dower  which  hae  not  been  assigned. 

This  ejectment  was  brought  by  the  lessor  of  the  plaintiff,  who  was  the 
widow  of  a  person  who  had  been  seised  in  fee  of  the  premises  in  question. 
She,  in  the  first  intsance,  relied  on  her  husband's  will  in  her  favor;  but,  in 
answer  to  this,  the  defendant  showed  a  conveyance  in  fee  by  the  husband,  in 
his  life*time,  to  him. 

Campbdlf  for  the  lessor  of  the  plaintiff.  I  submit,  that  as  the  husband  could 
only  convey,  subject  to  his  wife's  inchoate  right  to  dower,  we  are  still  entitled 
to  recover  one-third  of  the  estate. 

G ARROW,  B.  I  am  clearly  of  opinion,  that  an  ejectment  does  not  lie  for 
dower  before  it  is  assigned. 

Nonsuit. 

Campbell,  and  Godeon,  for  the  lessor  of  the  plaintiff. 

Buseellf  for  the  defendant 

[Attomies — Croad^  and  Holdeworth,'] 

*Ejectment  can  only  be  maintained  where  the  party  has  a  right  of  entry:  and  if  r«|3| 
such  party  either  has  no  right  of  entry,  or  it  has  been  tolled,  an  ejectment  cannot  *• 
be  supported.  Lord  Coke  says,  1  Inst.  32  (b),  '*  This  great  disadvantage  the  wife  htth,  that 
•he  cannot  enter  into  her  dower  by  the  common  law,  but  is  driven  to  her  writ  of  dower  (o 
recover  the  same." 

The  mode  of  recovering  dower  at  lato  is  by  a  writ  of  dower  unde  nihil  kahet,  or  hj  t 
writ  of  right  of  dower;  but,  if  either  of  these  remedies  is  resorted  to,  the  writ  of  dower 
unde  nihil  habet  is  much  to  be  preferred,  because,  by  the  stat.  of  Mertan^  the  dovreM 
recovers  damages  for  the  non-assignment  of  her  dower,  which  damages  may  be  sweued 
either  by  the  Jury  trying  the  esse,  or  on  a  writ  of  inquiry.  Ca.  Temp.  Hard.  19.  In 
Jenk.  Cent.  1,  Ca.  85,  it  is  laid  down,  that,  *' Regularly,  where  a  husband  die  eeieed,  the 
wife  shall  recover  her  dower  with  damages,  for  the  whole  time  after  her  hasband*s  death, 
but,  (^  he  doet  not  die  eeited^  after  her  demand,  and  the  tenant*s  refusal  to  assign  ber 
dower,  she  shall  recover  damages  from  the  time  of  the  refusal."  However,  in  1  lost. 
32  (h).  Lord  Coke  says,  **  It  is  necessary  for  the  wife,  after  the  decease  of  her  husband,  u 
soon  as  she  can,  to  demand  her  dower,  before  good  testimony :  for,  otherwise,  she  msy, 
by  ber  own  default,  lose  the  value  after  the  decease  of  her  husband,  and  her  dsmages  for 
detaining  of  her  dower ;  for  if  ahe  bring  a  writ  of  dower  against  the  heir,  and  the  heir 
cometb  into  the  Court  upon  the  summons  on  the  first  day,  and  plead  that  he  hat  been 
always  ready,  and  yet  is,  to  render  dower,  dec,  if  the  wife  bath  not  reqaested  her  dower, 
ahe  shall  lose  the  mesne  values  and  her  damages ;  but  if  she  hath  requeated  her  dower, 
■he  may  plead  it,  and  issue  may  be  thereupon  taken."  And  the  case  otDobeon  v.  Deieeih 
Ca.  Temp.  Hard.  19,  and  3  Barnard.  K.  B.  180,  accords  with  that.  **  The  damsses  io 
these  cases  are  according  to  the  value,  not  of  the  land,  but  of  the  rent."  Hale,  MSS.  Go. 
Litt.  32  (b),  note  5. 

If  the  demandant  recovers  damages  in  a  writ  of  dower  unde  nihil  habei,  she  recoren 
costs;  but  if  no  damages  are  recovered,  she  is  not  entitled  to  costs.  2  Wms.  Sannd.  45. 
The  learning  on  this  subject  will  be  found  at  large  in  2  Wms.  Saund.  42  m.  et  «69..  vid 
the  Precedents  in  3  Chitty  Plead,  tit.  Proceedings  in  Dower.  In  a  writ  of  right  of  dower, 
DO  damages  are  recoverable.  Co.  Litt.  32  (b.)  These  are  the  modes  of  recovering  dower 
of  law. 

In  equity,  bills  are  filed  by  dowreaaes  to  obtain  their  dower ;  but,  to  avoid  objeetioo  to 
the  jurisdiction,  it  is  prudent  also  to  pray  a  discovery  of  deeds  or  the  like.    That  wn  to 
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io  the  case  of  Moor  y.  Blacky  Cm.  Tenp.  Talb.  126;  and  Lord  Chancellor  Talbot  com- 
pelled the  diecovery  and  the  assignment  of  dower.  In  the  case  of  Curtit  v.  Curtia,  2  Bro. 
Ch.  Ca.  620,  where  the  title  to  the  dower  was  denied,  the  Lord  Chancellor  Bathunt 
ordered  the  bill  to  be  retained,  with  liberty  to  the  plaintifi*  to  try  her  right  to  dower 
*432]  *"'  '*^  *  *^^  ^^®  widow  ha?ing  establiahed  her  right  at  law,  Lord  AlvanUy  decreed 
'  her  the  relief  prsyed.  In  the  case  of  Mundy  ▼.  Mundyt  2  Ves.  junr.  129,  Lord 
Loughborough  lays  down,  that  if  a  legal  title,  such  as  dower,  is  controverted,  it  mast  be 
made  out  at  law ;  but  a  Court  of  Equity  will  act  in  aid  of  the  title. 


POWELL  and  Wife  ».  HODGETTS,  CUTLER,  CHETWYN,  and 

UNDERBILL. 

If  A,  imprison  S.,  and,  in  continuation  of  that  impriaonment,  A»  deliver  B»  into  the 
cbsrge  of  C,  who  keeps  B.  in  custody,  the  acts  and  declarations  of  C.  are  evidence 
sgaiost  ^.,  in  an  action  for  false  imprisonment. 

A88A17LT,  and  false  imprisonment:  Plea — Not  Guilty. 

It  appeared  that  the  defendants,  Cutler  and  Chetwyn^  seeing  the  plaintiff's 
wife  di^ng  potatoes  in  a  field,  went  up  to  her,  saying,  that  she  had  no  right  to 
dig  there ;  they  then  took  her  into  custody,  and  delivered  h^r  over  to  the  de- 
fendant UnderhiU,  who  was  a  constable,  by  whom  she  was  detained  for  two 
days,  and  then  allowed  to  depart 

Tlic  plaintiff's  counsel  proposed  to  give  evidence  of  the  declarations  of  the 
defendant  Underhill, 

Ludlow^  for  the  defendants.  I  submit,  that  as  the  plaintiff  has  proved  a 
distinct  imprisonment  as  against  Cutler  and  Chetwyn^  he  can  only  recover  as 
against  them ;  and  that  being  so,  he  cannot  go  into  any  thing  that  is  either  said 
or  done  by  Underhill  in  their  absence. 

C  Phiilipe,  and  Godson,  contra,  argued,  that  they  were  at  liberty  to  go 
through  the  whole  of  the  facts  of  the  imprisonment,  as  long  as  the  imprison- 
ment continued,  although  they  could  only  recover  against  particular  parties. 

G ARROW,  B.  It  is  quite  clear,  that  a  plaintiff  who  brings  an  action  for  false 
imprisonment,  against  several  defendants  Jotn/Zy,  may  either  recover  against  all 
for  any  joint  act  of  imprisonment  committed  by  the  whole  of  them,  or  may 
give  evidence  of  an  act  of  imprisonment  committed  by  one,  two,  or  more  of  the 
number,  and  recover  against  such  defendant  or  defendants  only ;  but  it  has  been 
Maai  ^"^^  stated  *by  the  counsel  for  the  defendants,  that  if  a  plaintiff  proves 
J  a  distinct  imprisonment  by  two  only  of  the  defendants,  he  cannot  go  on, 
after  that,  to  affect  the  others,  and  recover  against  the  whole* number;  and  for 
this  reason,  the  damages  being  joint  against  all,  the  latter  defendants  would  be 
liable  to  pay  for  an  act,  with  the  commission  of  which  they  had  nothing  to  do. 
I  therefore  think,  in  the  present  case,  that  the  plaintiff,  havm^  proved  a  distinct 
imprisonment  by  Cutler  and  Chetwyn,  cannot  recover  against  either  of  the 
others :  but  I  think  the  acts  and  declarations  of  DhderhiliBre  evidence  in  this 
wav.  The  defendants  Cutler  and  Chetwyn,  when  they  had  themselves  taken 
and  imprisoned  the  plaintiff's  wile,  delivered  her  over  to  Underhill,  Now  that 
was  a  mere  continuation  of  the  imprisonment  by  them,  and  being  so,  I  am  of 
opinion,  that  the  acts  and  declarations  of  UnderhiU  are  evidence  against  them ; 
and  I  take  it,  that,  in  all  cases,  where  one  person  puts  a  party  into  the  custody 
of  another,  what  is  said  and  done  by  that  other,  is  evidence  against  the  person 
placing  the  party  in  custody,  though  said  or  done  in  his  absence. 

The  evidence  was  received. 
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Verdict  for  the  plaintiffs,  against  CW/er  and  Cheiwyn^ 
Damages,  10/. 

Verdict  for  the  defendants,  Hodgetts  and  UnderhiH. 
C.  Phillips,  and  Oodson,  for  the  plainttifs. 
Zudlow,  for  the  defendants. 

[Attomies — Elkington,  and  Hayes^] 
See  the  case  of  Wright  ▼.  Court,  ante,  p.  232. 


•STAFFORD  ASSIZES.  ^*M 

(Croion  Side.) 
BEFORE  MR  BARON  GARROW. 


REX  V.  JAMES  HASSALL  and  SARAH  HASSALL. 

If  ft  man  and  woman  be  jointly  mdicted  for  a  larceny,  the  latter  as  a  aingle  woman;^t  is 
not  sufficient  to  entitle  her  to  an  acquittal  on  the  eround  of  coercion,  to  prove  both 
jointly  committed  the  offence,  and  that  she  had  Wwea  with  the  man  for  two  years,  and 
was  reputed  his  wife ;  bat  such  evidence  must  be  giyen  as  to  satisfy  the  Jury  that  the 
prisoners  are  in  fact  married  persona,  although  it  is  not  absolutely  necessary  to  prove 
the  actual  marriage  of  the  parties. 

The  prisoners  were  indicted  (the  latter  as  a  single  woman)  for  stealing  a  20/. 
hank  note,  and  a  5/.  bank  note,  the  property  of  Edward  F^therstone,  It 
appeared,  that  the  prosecutor  met  the  two  prisoners  on  the  road  leading  to  Wo/- 
verhampton,  and  after  proceeding  a  short  distance,  the  prosecutor  and  the  female 
prisoner  retired  together  into  an  adjoining  field,  where  the  prosecutor  had  an 
improper  connexion  with  her.  The  male  prisoner,  who  was  spoken  of  both 
by  the  prosecutor  and  herself  as  her  husband,  waiting  all  the  while  in  the  road. 
On  their  return,  the  prosecutor  saidvthat,  on  their  return,  he  •*  paid  the  huiband 
a  shilling,  which  was  his  charge."  The  parties,  after  that,  supped  together; 
and  the  prosecutor  lost  his  money,  of  which  the  5/.  note  was  found  on  the  male 
prisoner,  and  the  20/.  note  on  &e  female.  On  the  cross-examination  of  the 
prosecutor,  and  the  constable  who  apprehended  them,  it  appeared  that  tfie  pri- 
soners, during  the 'time  they  were  seen  by  those  witnesses,  spoke  of  and  treated 
each  other  as  husband  and  wife;  but  those  witnesses  never  saw  them,  except 
on  the  present  transaction. 

For  the  prisoners,  a  witness  was  called,  who  had  known  them  for  two  years, 
and  he  proved,  that  during  that  time  they  lived  together,  and  passed  as  hnsband 
and  wife,  and  were  reputed  to  be  so.  But  this  witness  stated,  on  his  cross- 
examination,  that  he  did  not  know  when  or  where  they  had  been  married. 

Carrington,  for  the  prisoners,  contended,  that  on  this  ^evidence  the  t^joK 
female  prisoner  must  be  acquitted.  The  proof  was  clear  that  the  felony  ^ 
was  committed  by  them  jointly ;  and  if  th\a  evidence  adduced  was  sufficient 
proof  that  they  were  husband  and  wife,  the  female  prisoner,  as  the  wife,  was 
entitled  to  be  acquitted,  on  the  ground  of  coercion.  In  the  case  of  Morris,  Esq., 
¥•  ARUer,  Esq.,  4  Burr.  2058,  it  was  laid  down  by  my  Lord  Mansfield,  that 
the  only  cases  in  which  it  was  necessary  to  prove  an  actual  marriage,  were  pro- 
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leeatioiis  for  bigamy,  and  actions  for  criminal  conrersation ;  and  that,  in  all 
other  cases,  evidence  of  reputation  and  cohabitation  were  sufficient  presumptive 
proof  of  marriage. 

Garkow,  B.  These  parties  are  not  indicted  as  husband  and  wife  ;  and  I 
think,  under  the  whole  of  the  circumstances  of  this  case,  that  the  evidence  of 
the  marriage  is  by  no  means  sufficient.  I  quite  agree  wiUi  my  Lord  Mamfidd^ 
that  the  two  cases  mentioned  are  the  only  cases  in  which  it  \b  necessary  to 
give  direct  proof  of  an  actual  marriage ;  but  it  should  be  observed,  that  what 
evidence  would  be  sufficient  in  other  cases  was  not  the  point  directly  to  be 
determined  in  the  case  of  Morrii  v.  Miller,  Indeed,  if  the  doctrine  now  con- 
tended for  by  the  learned  counsel  were  to  prevail,  it  would  be  a  never*failing 
recipe  for  all  the  hedge-tinkers  about  the  country  ;  for,  without  passing  them- 
selves off  as  being  married,  such  persons  would  hardly  find  admission  into  the 
meanest  lodging-house  in  the  kingdom.  And  I  take  it,  that  though,  in  cases 
of  this  kind,  it  is  not  absolutely  necessary  to  give  direct  proof  of  an  actual 
marriage,  yet  such  evidence  must  be  adduced  as  to  satisfy  the  Jury  that  the 
parties  are  in  fact  husband  and  wife,  in  the  same  way  as  to  convince  them  of  any 
other  fact  which  they  are  to  find.  With  regard  to  the  evidence  in  the  present 
case,  the  testimony  of  the  constable  and  the  prosecutor  is  only  that  of  two 
*4361  *B^i^^^>^i^»  ^^0  ^^  wholly  ignorant  on  the  subject ;  and  the  other  wit- 
^  ness  only  proves,  that  these  two  persons,  of  whose  morals  we  have  had 
a  specimen,  were  living  together,  and  thought  proper  to  pass  as  husband  and 
wife.  If  the  parties,  however,  be  really  married,  and  will  make  a  proper 
application  to  the  Secretary  of  State,  supported  by  proof  of  the  marriage,  they 
will  sustain  no  injury  by  the  want  of  evidence  before  me. 

Verdict— Guilty. 

ilfo/e,  for  the  prosecutor. 

Carrington^  for  the  prisoners* 

[Attomies,  ,  and  Panman.'] 

The  case  of  MorrU,  Esq.,  v.  MaUr,  Esq.,  4  Burr.  2057.  was  an  action  for  criminal 
conversation  with  the  plaintiff's  wife,  and  the  actual  marriage  of  the  plaintiff's  wife  coold 
not  be  proved ;  a  veroict  was  found  for  the  plaintiff:  and  a  motion  had  been  made  to 
enter  a  nonsuit  on  that  ground :  Sir  Fletcher  Norton  and  Mr.  Stowe,  on  showing  cause, 
laid,  "  We  proved  articles  between  the  man  and  his  wife,  made  after  marriage,  for  the 
•ettiing  of  the  wife's  estate,  with  the  privity  of  relations  on  both  sides ;  we  proved  cohabu 
tation,  name,  and  reception  of  her  by  everybody  as  his  wife,  though  we  did  not  indeed 
Prove  it  by  any  register,  or  by  witnesses  who  were  present  at  the  marriage.  In  ejectment, 
lour  months  aso,  before  Lord  Mantjield,  this  sort  of  evidence  was  offered  and  received." 
Lord  Mansfeld. — "  It  certainly  may  be  done  so  in  all  cases  except  two.  One  is  in  prose- 
cotiona  for  bigamy,  and  this  case  is  the  other."  If  the  female  prisoner  had  been  indicted 
u  the  wife  ofJamet  HoMsall,  no  evidence  of  marriage  would  have  been  necessary. 


REX  V.  THOMAS  ABGOOD  et  al. 

An  indictment  charging  that  a  prisoner  "  did  feloniously  and  malicioualy,  with  intent  to 
extort  money,  charge  and  accute  A.  B.  with  having  committed  the  horrible  and  detestable 
crime,  &c.,  and  feloniously,  &c.,  menace  and  threaten  to  protecute  the  said  A,  B,, 
&c.,"  is  not  good  under  the  stat.  4  Geo.  4,  c.  54^  «.  5. 

But  if  the  indictment  follow  the  statute,  and  the  evidence  be  of  a  threat  to  prosecute,  the 
lodge  wilt  leave  it  to  the  Jury  to  say,  whether  thai  was  not  a  threatening  to  accute. 

The  indictment  stated,  that  the  prisoners  «« did  feloniously  and  maliciously, 

Man   ^*^^  *°^"*  ^  extort  money,  charge  *and  accuse  Joseph  Nock,  with 

'   havinfir  committed  the  horrid  and  detestable  crime,  Ac,  not  to  be  named« 
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&c.,  with  a  certain  mare,  and  did  felonioasly  and  maliciously,  with  intent  to 
extort,  Slc,  menace  and  threaten  to  proaecute  the  said  Jo$eph  Nock  for  the 
said  pretended  offence. 

Ludlow^  for  the  prisoners.  I  submit,  that  the  charge  and  accusation  alleged 
to  have  been  made  by  the  prisoners,  and  the  threat  to  prosecute  on  that  chaige, 
are  not  an  offence  within  the  terms  of  the  stat.  4  Geo,  4,  c.  54,  #.  5.  It  is  not 
within  the  words  of  that  act  of  parliament,  and  is  in  substance  a  different 
offence.  The  act  of  parliament  applies  only  to  threatening  to  accu$e  prospect 
ively,  and  not  to  a  threat  to  prosecute  a  charge  or  accusation  which  had 
antecedendy  been  made. 

Garrow,  B.,  (having  conferred  with  Burrouoh,  J.)  My  learned  brother 
and  myself  are  both  of  opinion,  that  this  objection  must  prevail.  If  the  indict- 
ment had  followed  the  terms  of  the  statute,  and  it  had  been  proved  that  the 
prisoners  threatened  to  prosecute  Mr.  Nock^  I  should  have  left  it  to  the  Jniy 
to  say,  whether  that  was  not  a  threatening  to  accuse  him  ;  but  we  think,  that 
the  offence  laid  in  this  indictment  is  not  sufficiendy  charged  under  the  statute. 
The  prisoners  must  therefore  be  acquitted. 

Verdict — Not  Guilty. 

Corbet^  and  TMourd^  for  the  prosecution. 

Ludlow^  and  frhatdey^  for  the  prisoners. 

[Attomies,  ,  and .] 

By  the  stat.  4  Geo.  4,  e.  54,  j.  5,  it  10  enacted,  that  *'  if  any  person  shall  malieioosly 
threaten  to  accaae  any  other  person  of  any  crime  punishable  by  law  with  death,  iraiuport- 
ation,  or  pillory,  or  of  any  infamout  crime,  with  a  view  or  intent  to  extort  or  gain 
*nioney,  security  for  money,  goods  or  chattels,  wares  or  merchandize,  from  the  ^133 
person  so  threatened,  or  shall  procure,  counsel,  aid  or  abet  the  commiaaion  of  the  ^ 
said  ofiences,  or  of  any  of  them,  every  person  ao  offending  being  thereof  lawfully  coo- 
victed,  shall  be  adjudged  guilty  of  felony,  and  shall  be  liable,  at  the  discretion  of  tbe 
Court,  to  be  transported  beyond  the  seas  for  life,  or  for  such  term  not  leas  than  seTen 
years,  as  the  Court  shall  adjudge,  or  to  be  imprisoned  and  kept  to  hard  labor  in  the  com- 
mon jail  or  house  of  correction,  for  any  term  not  exceeding  seven  years.  And  bj  tbe 
atat.  6  Geo.  4,  c.  19,  it  is  enacted,  **  that  as  well  every  crime  now  by  law  deemed  infa* 
mous,  as  also  every  assault  with  intent  to  commit  any  rape,  or  the  abominable  crimeiof 
sodomy  or  buggery,  or  either  of  those  crimes,  and  everv  attempt  or  endeavor  to  commit 
any  rape,  or  the  said  abominable  Crimea,  or  either  of  tnem  ;  and  also  every  solicitttion, 
persuasion,  promise,  threat,  or  menace,  offered  or  made  to  any  person,  whereby  to  move 
or  induce  auch  peraon  to  commit,  or  to  permit  the  aaid  abominable  crimes,  or  either  of 
them,  shall  be  deemed  and  taken  to  be  an  infamooa  crime,  within  the  meaning  of  the 
atat.  4  Geo.  4,  c.  54." 

This  latter  statute  paaaed  in  consequence  of  the  decision  in  HiehmaiCe  case,  in  which 
it  was  held,  by  the  twelve  Judges,  that  the  making  of  overtures  to  commit  sodomy  wee 
not,  before  this  act,  an  infamoua  crime,  becauae  it  did  not  aubject  the  party  to  an  infomou 
punishment,  or  prevent  his  beine  a  witneaa. 

Having  been  engaged  in  the  CHvil  Court  at  the  time  this  esse  was  tried,  we  are  indebted 
for  this  note  to  the  kindness  of  one  of  the  counsel  in  the  cauae. 


THE  APOTHECARIES'  COMPANY  v.  FERNYHOUGH. 

If  an  instrument  haa  been  ori^inalljr  unstamped,  but  has  been  atamped  on  payment  of  ths 
penalty ;  it  is  admisaible  in  evidence,  though  the  receipt  for  the  penahy  has  beea 
erased ;  provided  it  be  proved  that  such  receipt  had  been  indoraea  on  it.  It  is  oot 
necessary  to  prove  the  commiasioner'a  aignature  to  auch  a  receipt. 

Dkbt  for  penalties,  for  practising  as  an  apothecary,  widiout  a  certificate 
from  the  Apothecaries*  Company, 
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The  practising  was  proved.  The  defence  was,  that  the  defendant  was  in 
practice  on  the  1st  of  wftigta/,  1815. 

To  prove  this,  articles  of  copartnership,  between  the  defendant  and  an 
apothecary,  named  Suiton^  executed  on  the  Ist  of  ytme,  1816,  were  offered  in 
evidence ;  these  articles  of  copartnership  had  not  been  originally  stamped,  but 
*4a01  ^^^  ^^^  since  been  stamped  at  the  Stamp  Office,  on  ^payment  of  the 
J  penalty.  It  was  proved,  that  they  were  sent  to  London  for  the  pur^ 
pose  of  being  stamped,  and  were  sent  back  stamped,  and  with  the  receipt  for 
the  penalty  indorsed ;  but  when  the  deed  was  put  in,  something  that  had  been 
written  on  it,  had  been  evidendy  erased,  and  no  receipt  for  the  penalty 
appeared. 

it  was  stated,  that  the  defendant  had  himself,  incautiously,  erased  the  receipt. 

Taunton,  for  the 'Company,  objected,  that  this  instrument  was  nqt  admissi- 
ble in  evidence,  for,  by  the  terms  of  the  stamp  acts,  instruments  before  inadmis- 
sible in  evidence,  for  want  of  a  stamp,  were  rendered  admissible  by  the  stamp 
being  affixed,  and  the  receipt  for  the  penalty  being  produced.  Now,  as  in  this 
case  no  such  receipt  was  produced,  me  instrument  was  not  receivable  in  evi- 
dence. He  further  objected,  that  even  if  the  receipt  did  appear  on  the  back  of 
the  instrument,  the  handwriting  of  the  signature  of  the  commissioner  of  the 
stamps  should  be  proved. 

BuRRonoH,  J.  If  there  is  proof  that  there  was  a  receipt  for  the  penalty,  and 
for  any  sufficient  reason  it  cannot  be  produced,  I  am  of  opinion  that  secondary 
evidence  of  it  may  be  given ;  and  in  the  present  case,  afler  the  evidence  that 
has  been  given  relative  to  the  receipt,  I  shall  admit  the  articles  of  copartnership 
in  evidence.  As  to  the  proof  of  the  commissioner's  signature  to  such  a  receipt, 
I  have  never  heard  it  asked  for,  in  the  great  number  of  years  I  have  been  con- 
nected with  Courts  of  justice. 

The  evidence  was  received. 

Verdict  for  the  defendant, 

Taunton,  Russell,  and  Field,  for  the  Company. 

Jervis,  Campbell,  and/.  Jervis,  for  the  defendant. 

< 

[Attomies — Hore  4r  Bacot,  and  Bedson  4*  Oo.] 


•UO]  *SHROPSHIRE  ASSIZES. 

(Civil  Side.) 

BEFORE  MR.  JUBTICE  BURROUGH. 
(Who  sat  for  Mr.  Baron  Garrow.i) 


DOE  on  the  demise  of  LLOYD  v.  PASSINGHAM. 

It  is  no  objection  to  a  will  more  than  thirty  years  old  being  read  in  evidence,  that  postea- 
■ion  baa  not  followed  it,  because  the  court  cannot  know  bow  tbe  will  directs  the  posses- 
sion to  go,  till  it  is  made  acquainted  with  the  contents  of  the  will,  by  its  being  read. 


t  Who  bad  formerly  been  counsel  in  a  case  involving  the  same  question. 
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Ifi  in  the  year  1794,  the  present  defendant  in  ejectment  obtained  averdict  for  the  Dtemiset 
in  question  :  and  the  present  lessor  of  the  plaintiff  (who  was  neither  a  party  to  that  trisl, 
nor  claiming  under  any  one  who  was  so)  introduce  what  passed  at  that  trial,  and  go  os 
to  show  that  the  veroict  then  proceeded  on  improper  evidence ;  after  this,  tne  now 
defendant  may  give  evidence  of  what  deceased  witnesses  proved  at  that  trial,  with  s 
view  of  showing  that  that  verdict  was  a  correct  one. 

Ejegtkent  to  recover  one  moiety  of  the  manor  and  estate  of  Htndwr  in  the 
county  of  Merioneth.  This  property  had  belonged  to  Gwin  Hoyd^  Esq.,  in 
fee,  and  the  question  really  to  be  tried  was,  whether  Mrs.  Passmgham,  the 
mother  of  the  defendant,  Colonel  Paaainghanif  was  the  legitimate  daughter  of 
Gwin  Lloyd, 

The  case  as  opened  on  the  part  of  the  lessor  of  the  plaintiff,  was  this,  that 
Gurin  Lloyd,  having  married  a  lady  named  Hill,  died  without  any  legitimate 
child*  and 'that,  on  his  decease,  his  estates  passed  to  his  sisters  Catherine  and 
Mary  Lloyd  in  fee.  The  present  ejectment  was  brought  to  recover  the  moiety 
which  hadf  belonged  to  Catherine  Lloyd;  who  died  in  the  year  1789,  and  by 
her  will  devised  the  property  in  question  to  her  sister  Mary  Lloyd  for  life,  wiih 
remainder  to  John  JJoyd  for  life,  with  remainder  to  his  eldest  son  (the  lessor 
of  the  plaintiff)  in  tail.  AfWr  the  decease  of  Catherine  Uoyd,  her  sister  Mary 
JJoyd  was  in  possession  of  the  whole  estate ;  and  she  so  continued  till  the  year 
1794,  when  an  ejectment,  in  which  the  present  defendant  was  lessor  of  the 
plaintiff,  and  Mary  JJoyd  defendant,  was  brought  to  recover  the  whole  of  the 
manor  and  estates  of  Hendwr,  Colonel  Paaringham  then  claiming  to  be  the 
legitimate  grandson  of  Gtoin  JJoyd.  At  the  trial  of  that  ejectment,  a  register 
of  Fleet  marriages  was  produce^  by  which  it  appeared,  that  Givin  Lloyd  had 
^married  a  person  named  Elizabeth  Taylor;  and  also  the  examined  nAA\ 
copies  of  two  entries  from  the  parish  registers  of  the  parish  of  St.  Pan'  ^ 
eras,  one  of  which  purported  to  contain  the  entry  of  the  burial  of  Elizfd>eth 
Taylor,  under  the  name  of  JJoyd,  and  the  other,  the  entry  of  the  baptism  of 
Elizabeth,  the  daughter  of  Gtvin  and  Elizabeth  JJoyd.  This  Eliztd^eth,  the 
daughter  of  Gwin  and  Elizabeth  JJoydf  was  the  same  person  who  aflerwards 
married  Mr.  Passingham,  and  was  the  mother  of  the  now  defendant  Colonel 
Passingharn,  On  the  trial  of  that  case  at  Shrewsbury,  before  Mr.  Justice 
Heath,  at  the  Summer  Assizes  of  1794,  a  verdict  was  found  for  the  lessor  of 
the  plaintiff,  the  Jury  thereby  finding  in  favor  of  the  legitimacy  of  Colonel 
Passingharn.  A  short  time  before  Michaelma$  Term,  1794,  a  deed  was  exe- 
cuted by  Mrs.  Mary  Lloyd,  Mr.  John  JJoyd,  Colonel  Passingharn,  and  his 
brother,  Mr.  Robert  Passingharn,  by  which  (after  reciting  that  Colonel  Past' 
ingham^'s  legitimacy  had  been  established  by  the  verdict)  the  two  former,  for 
certain  considerations  therein  stated,  confirmed  the  manor  and  estates  to  Colonel 
Passingharn,  who  had  continued  in  possession  of  them  down  to  the  present 
time.  John  JJoyd  died  in  the  year  1825,  and  the  tide  of  the  lessor  of  the 
plaintiff  then  accruing,  the  present  ejectment  was  brought.  The  lessor  of  the 
plaintiff  now  contended,  that,  at  the  trial  in  1794,  the  Fleet  register  was  im- 
properly admitted  in  evidence«-^that  the  two  entries  in  the  registers  of  St. 
Pancras  were  forged,  and  that  the  mother  of  Colonel  Passingharn  was  not  the 
legitimate  daughter  of  Gwin  JJoyd. 

For  the  lessor  of  the  plaintiff,  who  claimed  as  the  devisee  of  Catherine 
JJoyd,  her  will  was  tendered  in  evidence.     It  was  dated  7th  February,  1785. 

Copley,  A.  G.,  for  the  defendant.  The  execution  of  this  will  must  be  proved ; 
I  admit  that  it  is  more  than  thirty  years  old;  but  the  case  of  Lord  Randiffe  v. 
*Parkins^  only  decides  that  the  possession  under  a  will  more  than  p,^« 
thirty  years  old,  renders  it  unnecessary  to  prove  the  execution  of  the  L  *^* 
will  by  witnesses.     Now  here,  I  contend,  that  the  possession  was  not  under 

1 6  Dow,  202.  In  this  caae.  Lord  Eldon,  in  giving  judgment  in  the  House  of  Lords, 
speaking  of  the  will  of  Sir  T.  Parkynt,  made  in  1735,  says,  •'  there  is  a  circumstance  with 
respect  to  the  atieatation,  which  deserves  to  be  attended  to ;  for  your  Lordships  knov^ 


*4431  ^^^^^^^  ^^^  ^^  ^  opened  that  an  agreement  was  entered  *into,  by  which 
^  it  was  admitted,  that  Catherine  Uoy^s  possessii 
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the  wiD,  for  the  estate  has  been  in  the  possession  of  Colonel  Paesingham;  and 

aent  was  entered  *into,  by  which 
possession  was  a  possession  by 
wrong* 

Russell^  on  the  same  side.  The  agreement  opened  admits  the  possession  of 
Catherine  lAoyd  to  be  wrongful*  and  our  objection  is,  that  if  you  propose  to 
read  a  will,  without  calling  the  subscribing  witness,  you  must  show  possession 
in  conformity  with  it.  Now  here,  Mary  Lloyd  had  only  a  possession  for  five 
years,  which,  by  the  agreement,  she  admits  to  have  been  a  wrongful  one. 

Taunton^  contra.  How  is  it  to  be  shown  that  the  possession  has  not  gone 
under  the  will?  Unless  the  will  be  read,  you  cannot  say  how  it  directs  the 
possession  to  go.  If  the  will  is  thirty  years  old,  and  comes  from  a  proper 
repository,  I  take  it,  that  it  is  not  necessary  to  call  any  attesting  witness ;  but 
supposing  that  it  were  necessary,  and  that  the  opening  on  the  part  of  the  lessor 
of  the  plaintiff  is  to  be  taken  as  correct,  even  then  it  stands  thus :  Catherine 
Lhyd  left  the  property  to  Mary  Lloyd  and  others  for  life,  and  then,  under 
that  disposition,  Mary  Lloyd  is  in  possession  for  &Ye  years ;  that  was  a  pos« 
session  under  the  will ;  and  neither  she  nor  John  Lloyd,  the  next  tenant  for 
life,  could,  by  any  act  of  theirs,  prejudice  the  remainder-man,  and  if  it  were 
otherwise,  tenants  for  life,  for  a  sum  of  money,  might  give  up  the  possession, 
and  the  remainder-man  be  barred. 

Campbell,  on  the  same  side.  We  appear  for  the  lessor  of  the  plaintiff,  whose 
title  did  not  accrue  till  the  year  1826,  and  the  question  now  is,  whether  the 
will  of  Catherine  Lloyd  can  be  read.  It  should  be  observed,  that  the  defend- 
ant's  possession  is  not  adverse  to  the  will,  because  he  was  let  into  possession 
by  those  who  took  under  it;  and  if  a  uniform  possession  under  a  will  were 
necessary,  a  will  would  never  be  of  any  use,  as  the  party,  instead  of  wanting 
*4441  ^  prove  his  title  to  support  an  ejectment,  wotild  *be  in  possession  of 
J  the  estate.  The  question  in  the  present  case  stands  thus :  the  tenants 
for  life,  under  this  will,  agree  among  themselves  to  let  Colonel  Passingham 
into  possession ;  that  they  do  by  the  deed ;  his  possession  being  only  under 
them,  is  still  a  possession  under  Uie  will.  It  is  clear,  that  as  long  as  they  lived, 
the  possession  of  tlie  defendant  is  only  their  possession,  and  he  is  in  as  their 
assignee. 

Taunton,  One  fact  appears  to  be  decisive.  In  the  deed  of  compromise  it 
is  stated,  that  Catherine  Lloyd  devised  the  estates,  and  the  defendant  thereby 

that  it  IB  Decessary  that  the  three  witneuee  thoald  sign  in  preaence  of  the  teatator.  They 
state  here,  that  the  teatator  ai^ned  it  in  their  preaence,  but  not  that  they  aigned  in  pre- 
sence of  the  testator.  But  if  it  la  proved,  that  thev  did  actually  aign  in  the  preaence  of  the 
testator,  the  not  recording  that  circumatance  will  not  vitiate  the  will ;  but  when  the  will 
is  produced  in  a  Court  ofjuatice,  it  ia  neceaaary  that  the  proof  ahould  be  made  ;  and  if  it 
were  neceasary  for  the  decision  of  the  queation,  it  would  be  aent  to  a  Court  of  law,  where 
a  wUl,  thirty  yeart  oldt  tf  the  poteeeeion  hoe  gone  under  it,  and  towutimee  without  the  poe- 
•Ufiont  ^t  alway$  with  the  po$tettiont  if  the  eigning  it  tuMciently  recorded,  provet  ittelf. 
Bat  if  the  aiffning  ia  not  aufficientl^  recorded,  it  would  be  a  question  whether  the  age 
provea  ita  validity ;  and  then  poaaeaaion  under  the  will,  and  claiming  and  dealing  with  the 
properly  aa  if  it  had  paaaed  under  the  will,  would  be  cogent  evidence  to  prove  the  duly 
signing,  though  it  should  not  be  recorded." 

In  the  caae  of  M*Ken\re  v.  Frazer,  9  Vea.  5,  a  will  waa,  by  ita  date,  more  than  thirty 
veara  old,  and  the  teatator  had  been  dead  more  than  twenty  yeara.  It  had  been  proved  on 
nis  death,  and  not  aince  acted  on.  The  haodwritinff  of  two  of  the  witneaaea  was  proved, 
but  no  account  could  be  given  of  the  third.  Sir  TViiliam  Grant,  M.  R.,  said,  **  I  do  not 
see  how  a  will  can  be  distinguished  from  a  deed,  only  that  the  former,  not  having  effect 
till  the  death,  wanta  a  kind  of  authentication,  which  the  other  haa.  That  is  from  the 
nature  of  the  subject;  but  I  think  the  proof  sufficient  in  thia  caae." 

In  the  caae  of  Calthorpe  v.  Gought  heard  at  the  Rolla,  1789,  4  T.  R.  707  (n.  6.,)  and 
709  Cn.  t,)  the  will  waa  not  proved  by  witneaaea:  and  it  waa  said  at  the  bar,  that  it  was 
not  necessary  that  it  ahould  be  proved,  it  being  above  thirty  yeara  old;  and  the  counael 
mentioned  a  case  oi  Mockery  v.  Newbolt,  in  which  Sir  Uoyd  Keuyon,  M.  R.,  decided  that 
a  will,  above  thirty  yeara  old,  ahould  be  read  without  proof,  although  the  teatator  had  died 
very  recently.  Tne  point,  however,  waa  not  decided  in  the  case  of  Calthorpe  v.  Goughf 
becauae  the  heir  at  law  admitted  the  will. 
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admits  the  will,  and  then   takes  a  conveyance  from  two  of  the  devisees 
under  it. 

The  Attorney  General,  A  will  thirty  years  old  does  not  prove  itself,  unless 
possession  has  followed  it.  The  part  of  the  deed  last  alluded  to  by  Mr.  TVnm- 
ton^  only  states  that  Catherine  and  Mary  Lloyd  entered  on  the  estates  as 
coheiresses  of  Chvin  Lloyd^  and  that  whereas  Catherine  made  her  will,  and, 
considering  herself  coheiress,  devised  to  Mary  Lloyd  and  John  Llovd  as 
therein  mentioned.  There  is  nothing  here  to  show  that  possession  followed 
the  will;  indeed,  at  Catherine  Lloyd's  decease,  Mary  might  have  entered  as 
heiress  at  law. 

BuRROuoH,  J.  The  law  appears  to  be  laid  down  very  strangely.  After  the 
will  is  read,  it  may  be  seen  whether  possession  followed  it,  but  that  can  hardly 
be  known  till  it  is  read.  Indeed,  I  don't  see  how  the  question  can  be  raised, 
whether  the  possession  of  the  estate  has  followed  the  will,  till  the  Court  is  made 
acquainted  with  the  contents  of  the  will,  by  its  being  read;  therefore,  it  must 
be  read. 

The  will  was  read. 

The  counsel  for  the  lessor  of  the  plaintiff  then  proceeded  to  show  what  had 
occurred  at  the  former  trial. 

*Evidence  was  given  that  the  iVtn  Pritts  record  of  the  trial  in  1794  r*^^ 
had  been  searched  for  at  the  office  of  the  Associate  of  the  Circuit,  ^ 
(which  was  considered  as  the  office  where  it  would  remain,)  but  that  no  judg- 
ment having  been  entered  up  by  reason  of  the  compromise,  it  could  not  be 
found. 

Mr.  PownaU^  who  was  attorney  for  Mrs.  Mary  Lloyd^  the  defendant  on 
that  trial,  put  in  the  issue  delivered  in  that  cause :  and 

Mr.  Sandys^  the  then  attorney  of  Colonel  Paseingham^  being  examined  on 
the  part  of  the  lessor  of  the  plaintiff,  stated,  that  on  the  trial  in  the  year  1794, 
two  papers  were  proved  and  read,  which  purported  to  be  examined  copies  of 
entries  in  the  parish  registers  of  St.  Paneraa,  of  the  baptism  of  Elizabeth,  the 
daughter  of  Gwin  lAoyd,  and  of  the  burial  of  Elizabeth  Lloyd,  the  supposed 
wife  of  Gwin  Lloyd, 

The  Attorney  General  wished  to  ask  him,  whether,  on  that  trial,  Mr. 
Emanuel  fVilliams,  who  was  a  witness  for  Colonel  Paaaingham,  did  not 
depose  to  a  declaration  made  by  Gwin  Lloyd^  relative  to  the  legitimacy  of 
Colonel  Pasaingham^s  mother. 

Taunton,  for  the  lessor  of  the  plaintiff.  I  must  object  to  what  deceased  wit- 
nesses proved  at  the  former  trial  being  given  in  evidence  now.  'That  case  was 
not  between  the  same  parties ;  for  it  was  between  Colonel  Pasnngham  and 
Mary  Lloyd,  who  was  a  tenant  for  life ;  and  the  present  case  being  between  a 
remainder-man  and  Colonel  Paasingham,  the  evidence  of  deceased  witnesses 
given  on  the  former  trial  is  not  admissible  now. 

Campbell,  If  the  lessor  of  the  plaintiff  was  either  party  or  privy,  the  eri* 
dence  would  be  admissible;  but  our  client  was  clearly  not  a  party,  nor  is  he  a 
privy,  as  he  does  *not  take  by  descent,  but  as  a  purchaser.  Mary  Lloyd  r,^^ 
was  a  mere  tenant  for  life,  and  the  lessor  of  the  plaintiff  has  a  distinct  '- 
estate.  Where  the  record  would  not  be  evidence,  statements  like  the  present 
would  not;  and  the  record  is  only  admissible  against  parties  or  privies. 

The  Attorney  General,  contra.  If  we  are  not  entitled  to  go  into  what  took 
place  on  the  former  trial,  the  greatest  injustice  will  follow.  The  other  side 
introduce  the  former  trial  for  their  own  purposes,  and  while  they  impeach  the 
former  verdict  by  showing  certain  bad  evidence,  on  which  they  say  it  pro- 
ceeded, they  would  shut  out  the  other  evidence,  which  would  explain  and  sup- 
port the  finding  of  that  Jury.  I  will  take  it,  that  we  cannot  give  evidence  of 
the  former  trial,  unless  the  record  would  be  evidence.  But  in  cases  where  two 
parties  claim  under  the  same  deed,  a  record,  which  is  for  or  against  one  remain- 
der-man, is  evidence  for  or  against  another  remainder-man  claiming  under  th» 
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same  deed.  This  was  held  in  the  case  of  Pyke  t.  Crouch  jit  and  it  is  so  laid 
down  in  Com.  Dig.  tit.  Evidence  (A.  6:)^  and  I  therefore  contend,  that  the 
lessor  of  the  plaintiff  is  privy  in  estate  to  Afary  Lloyd  and  John  Lloyd^  be- 
cause they  all  claim  under  the  same  deed. 

Buasell,  The  counsel  for  the  lessor  of  the  plaintiff  opens,  that  there  was  a 
former  trial,  and  that  the  verdict  was  then  found  on  improper  evidence,  and  he 
*4471  ^^^^  ^^  proof  of  that:  *^ow,  that  must  create  a  very  unfair  prejudice, 
-I   unless  we  go  into  the  whole  of  what  appeared  at  that  trial. 

BuRROuoH,  J.  You  cannot  cross-examine  Mr.  Sandys  as  to  the  whole  of 
the  evidence  given  on  that  trial,  as  all  the  witnesses  may  not  be  dead. 

Etisaeli,  We  should  be  able  to  get  at  the  whole  of  the  evidence  by  giving 
this  sort  of  proof  as  to  the  evidence  of  those  who  are  dead,  and  by  calling  the 
living  ones  to  give  evidence  now. 

Taunton^  in  reply.  We  tender  the  evidence  of  the  papers  produced  at  the 
former  trial,  as  of  an  act  done  by  Colonel  Pasringham,  who  is  the  defendant  on 
the  present  record ;  but  our  doing  so  does  not  let  the  other  side  into  giving  evi- 
dence of  all  his  other  acts.  As  to  the  other  point,  the  ease  of  Pyke  v.  Crouch 
goes  only  1o  this,  that,  between  two  successive  remainder^men,  a  verdict  for- or 
against  one  is  evidence  for  or  against  the  other.  But  there  is  a  great  difference 
between  the  evidence  of  a  deceased  witness  and  a  verdict;  and  there  is  also 
the  greatest  difference  between  the  case  of  one  remainder-man  in  tail  and 
another,  and  the  case  of  a  tenant  for  life  and  a  remainder-roan.  The  latter  can, 
by  no  act  of  his  own,  destroy  the  remainder,  while  the  former,  by  levying  a 
fine,  or  suffering  a  recovery,  can  get  the  whole  interest,  and  bar  the  other 
remainders. 

BuRRouoH,  J.  I  think  there  is  very  great  difficulty  in  the  question,  but  I 
shall  receive  the  evidence.  At  the  former  trial.  Colonel  Passingham  was 
lessor  of  the  plaintiff,  and  produced  the  witness,  Emanuel  WiUiamBi  in  sup- 
port of  his  tide.  His  possession  is  now  attacked ;  and  the  other  side  introduce 
the  former  trial,  to  show  that  at  that  time  a  verdict  was  improperly  obtained. 
As  they  have  introduced  a  part  of  the  evidence  given  at  the  former  trial, 
*4481  *^  ^^^^  allow  Mr.  Sandys  to  be  asked  what  the  deceased  witness  then 
-J   said  on  his  oath. 

The  evidence  was  received. 

On  the  part  of  the  defendant,  the  setdement  made  by  Gufin  Lloyd  on  his 
marriage  with  Miss  Hill,  was  put  in.  This  setdement  was  dated  on  the  12th 
March,  1746,  and  was  between  Gunn  Lloyd  of  the  first  part,  Sarah  Hill  of 
the  second  part.  Sir  Rowland  Hill  and  John  Gwynne,  of  the  third  part,  and 
Sir  Watkyn  Williams  Wynne,  and  Edward  Lloyd,  of  the  fourth  part.  By 
this  settlement,  which  recited  the  intended  marriage,  the  manor  and  estates  in 
question  were  conveyed  to  Sir  Watkyn  Williams  Wynne  and  Edward  Lloyd 
in  fee,  '*To  have  and  to  hold  the  same  (afler  various  limitations  not  material  to 
this  case)  unto  the  said  Sir  W,  W.  Wynne  and  Edward  Lloyd,  their  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  the  said  Sir  W.  W,  Wynne  and 
Edward  Lloyd,  their  heirs  and  assigns,  to  the  use  of  the  said  Gwin  Lloyds 
kis  heirs  ana  assigns  for  ever," 

The  defendant's  counsel  contended,  that,  under  die  terms  of  this  settlement, 
Gwin  Lloyd  was  only  seised,  at  the  time  of  his  decease,  of  an  equitable  estate, 
the  legal  estate  being  in  the  trustees. 

1 1  Ld.  Raym.  730,  it  was  resolved,  on  a  trial  at  bar,  that,  '*  if  several  estates  in  remain- 
der be  limited  in  a  deed,  and  one  of  the  remainder-men  obtains  a  verdict  for  him  in  an 
action  brought  against  him  for  the  same  land,  that  verdict  may  be  given  in  evidence  for 
the  subsequent  remainder-man,  in  an  action  brought  against  him  for  the  same  land,  thoneh 
he  does  not  claim  any  estate  under  the  first  remainder-man,  because  they  all  claim  under 
the  same  deed." 

i  It  is  there  stated,  that  a  verdict  for  him  in  remainder  shall  be  evidence  for  a  subse- 

anent  remainder-man  in  the  same  deed ;  for  though  he  does  not  claim  under  him  for  whom 
tie  verdict  was,  yet  he  claims  by  the  same  deed.   And  for  this,  1  Ld.  Raym.  730,  is  cited 
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This  point  was  reserved*  the  learned  Judge  giving  no  opinion  upon  it;  ind 
the  case  proceeded  upon  *bt^  simple  question  of  the  legitimacy  of  Colonel 
Patnngham, 

Verdict  for  the  lessor  of  the  plaintiff. 

Taunton,  Campbell,  and  Richards,  for  the  lessor  of  the  plaintiff. 

The  Aiiomey  Genital,  Ru99tU,  and  E.  V.  fFUUams,  for  the  defendant. 

[Attomies— Pouwui2/,  and  RoarkeJ] 


*In  the  ensuing  MichadmoB  Term,  RuisM  moved  for  leave  to  enter  p^^^g 
a  nonsuit,  on  the  ground,  that,  under  the  marriage  setdement,  executed  ^ 
before  the  marriage  of  Qwin  Lloyd  with  Miss  IRU,  he  was  only  seised  of  an 
equitable  estate ;  but  none  of  the  points  ruled  by  the  learned  Judge  at  the  trial 
w«re  questioned. 

The  Court  granted  a  rule  nin  on  that  point 


GLOUCESTER  ASSIZES. 

{Civil  Side.) 

BEFORE  MR.  JUSTICE  BURROUGH. 


REX  e.  WILLUM  SMITH,  THOMAS  SMITH,  and  SARAH  SMITH. 

There  is  no  iegral  obligation  on  one  brother  to  maintain  another,  to  ae  to  make  the  omis- 
sion indictable. 

If  one  has  his  idiot  brother,  who  ie  helpless,  as  an  inmate  in  his  house,  and  omits  to 
supply  him  with  proper  food,  warmth,  &e.,  he  is  not  indictable  for  the  omission. 

If  one  has  an  idioi  brother,  who  is  bed-ridden  in  his  house,  and  keeps  him  in  a  dark  room, 
without  sufficient  warmth  or  clothing,  this  will  not  be  an  assault  or  an  imprisonment, 
nor  will  proof  of  this  support  an  indictment  for  an  assault  or  an  imprisonment. 

Thb  first  count  of  the  indictment  stated,  "that  the  defendants,  unlawfuDy 
and  maliciously  contriving  and  intending  to  hurt  and  injure  one  Oeorge  SmUh, 
being  an  idiot,  and  under  the  care,  euetody  and  control  of  the  said  WilHam 
Smith,  ThotnoB  Smith,  and  Sarah  Smith,  on  the  first  day  of  January,  1885t 
and  on  divers  other  days,  &c.,  with  force'  and  arms,  at,  &c.,  in  and  upon  the 
said  Oeorge  Smith,  then  and  there  being  such  idiot,  and  under  the  care,  cos- 
tody,  and  control  of  the  said  W.  S,,  T,  S,,  and  S,  S,,  as  aforesaid,  did  make 
divers  assaults;  and  that  the  said  W.  S,,  71  S.,  and  S,  S,,  during  all  that 
time,  a1,  &c.,  cruelly,  unnecessarily,  maliciously,  and  unlawfully,  did  keeo,  eonr 
fine,  and  imprison  the  said  Oeorge  Smith,  so  being  an  idiot,  and  unaer  the 
care,  custody,  and  control  of  the  said  PF.  S„  7*.  S.,  and  iS^.  S.,  in  a  certain 
dark*  told,  and  unwholesome  room,  part  and  parcel  of  a  certain  d  weUing-honse^ 
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*iftni  ^  ^^  parish^  &Cm  and  during  all  that  timey  did  *cruelly,  unnecessarily, 
-'  maliciously,  and  urdaivfully  neglect  and  r^»e  to  |ive  and  administery 
or  permit  to  be  given  and  administered  to  him  the  said  George  Smith,  being 
so  confined  and  imprisoned  as  aforesaid,  sufficient  meat,  drink,  victuals,  clothesy 
and  other  necessaries  proper  and  requisite  for  the  sustenance,  support,  main- 
tenance, and  clothing  of  the  body  of  him,  the  said  Geotge  Smithy  and  did  then 
and  there  keep  the  said  George  Smith,  without  evfficimt  and  proper  air^ 
warmthj  and  exercise,  necessary  for  the  health  of  the  said  George  Smith;  by 
means  of  which  said  confinement  and  imprisonment,  and  also  for  want  of  such 
sufficient  meat,  drink,  victuals,  clothes,  and  other  necessaries,  warmth,  air,  and 
exercise,  as  were  proper  and  requisite  for  the  sustenance  and  support,  &c.,  of 
the  said  George  Smith;  he,  the  said  George  Smith,  on,  Sic,  at,  iic,  became, 
and  was  for  a  long  time,  to  wit,  Ac.,  weak,  sick,  ill,  ^c,  and  other  wrongs, 
Ac,,  against  the  peace,  &c.** 

The  second  and  third  counts  were  similar,  except  that  the  former  stated 
George  Smith  to  be  **  a  lunatic,'*  and  the  latter,  **a  person  of  unsound  intellect** 

The  fourth,  fifth,  and  sixth  counts  were  precisely  similar  to  the  first,  secondf 
and  third,  except  that  they  stated  George  Stnith  to  be  ««in  the  care,  custody, 
and  control  of  William  Smith" 

The  seventh,  eighth,  and  ninth  counts,  were  like  the  fourth,  fifth,  and  sixths 
except  that  they  omitted  the  allegation,  that  George  Smith  w^b  '*in  the  care, 
custody  and  control  of  Wtttiam  Smith,"  and  did  not  state  that  he  was  in  the 
care  of  any  person. 

The  tenth  count  was  for  a  conunon  assault     Plea — General  issue. 

Taunton,  for  the  prosecution,  opened,  that  he  was  not  in  a  condition  to 

prove  an  actual  assault  by  beating,  but  he  should  show  gross  mal-treatment; 

and  it  had  been  held,  that  exposure  to  the  inclemency  of  the  weather,  and  other 

*4511  ^  treatment  of  that  sort,  was  sufficient  to  support  an  ^indictment  for  an 

-I   assault;  and  he  cited  the  ease  oi Rex  v.  RidlevA 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared,  that  George 
Smith,  who  was  upwards  of  forty  years  of  age,  had  always  been  an  idiot,  and 
had  been  bedridden  for  some  years ;  and  that  his  fitther,  at  his  decease,  had  left 
him  an  annuity  charged  on  his  real  property.  The  defendants  were  the  bro* 
thers  and  sister  of  George  Smith ;  and  in  consequence  of  some  information,  the 
Rev.  W.  D,  Broughton,  a  magistrate,  and  other  persons,  went  to  the  house  of 
William  Smith,  in  the  month  of  January,  1826,  and  saw  the  other  defendants; 
they  asked  to  see  the  idiot,  and  were  told  by  Sarah  Smith,  in  the  presence  of 
nomas  Smith,  that  he  was  locked  up,  and  that  W,  Smith,  who  was  absent, 
had  the  key.  However,  Mr.  Broughton,  and  those  who  accompanied  him, 
went  up  stairs,  and  on  opening  a  door,  which  was  not  locked,  they  found  George 
Smith  on  a  bed  of  chafiT,  covered  with  a  blanket  and  a  great  coat.  The  win- 
dow of  the  room  was  bricked  up,  and  the  floor  of  it  in  a  filthy  state ;  and  though 
the  weather  was  extremely  cold,  there  was  no  appearance  that  there  had  been 
any  fire  in  the  room.  From  this  place,  he  was  conveyed  to  the  Stafford  Ztmo- 
^te  Asylum,  where  his  limbs  were  found  to  be  in  a  contracted  state,  so  that  he 
could  not  stand  or  move  about 

M521       *Campbell,  for  the  defendants.    I  submit  that  this  indictment  is  not 
-I   supported.     There  is  no  actual  assault  proved.     It  should  be  observed, 

1 2  Camp.  650.  In  that  coae,  the  indtetment  wat  tor  wtlfiilty  omitting  to  provide  siiffi<* 
cient  food,  &c.,  for  E.  W.,  the  said  E.  W,  being  a  iervant  of  ih«  defendant,  and  for  exposing 
the  said  E.  W.  to  the  inclemency  of  the  weather.  Lawrence,  J.,  held,  that  the  indictment, 
80  far  as  regarded  the  omitting  to  provide  sufficient  food,  &c.,  could  not  be  supported,  as 
it  did  not  allege  E.  W.  to  be  of  tender  years,  and  under  the  control  and  dominion  of  the 
isfendant.  And  his  Lordship  cited  a  case  which  had  been  tried  before  Le  Blanc,  J.,  where 
a  majority  of  the  Judges  had  been  of  that  opinion ;  but  Mr.  Justice  Lawrence  said,  that  as 
A  the  exposure  to  the  weather,  that  was  an  act  in  the  nature  of  an  assauh,  for  which  the 
Isfendant  might  be  liable,  whatever  the  a£(e  of  the  servant  might  be.  However,  that  part 
•f  the  charge  eonld  not  be  made  otit  in  evidence. 
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Aat  the  indictment  in  the  case  of  Rex  y.  Ridley^  did  not  chaige  any  thing  like 
m  assault ;  but  only  a  malicious  non-feasance,  and  a  positive  exposure  to  the 
inclemency  of  the  weather,  contrary  to  the  defendant's  duty.  But  here,  the 
assault  which  is  charged  is  not  proved,  and  all  the  rest  of  the  indictmeDt  is 
mere  matter  of  non*feasance.  The  present  indictment  states,  that  this  idiot  was 
in  the  care,  custody,  and  control  of  the  defendants.  Now  a  child  is  in  the  care 
of  its  parent,  and  that  raises  a  duty  to  provide  for  it;  but  the  relation  of  brodter 
and  brother,  does  not  raise  any  such  duty,  and,  for  this  purpose,  the  parties 
were  absolute  strangers.  How  can  Oeorge  Smith  be  said  to  be  under  the  care, 
custody,  or  control  of  either  of  the  defendants?  An  idiot  may  be  as  helpless  as 
a  child  of  tender  years ;  but  George  Smith  was  more  than  twenty-one  yean 
of  age  ;  and  there  is  noting  to  show,  that  there  was  a  duty  raised  in  any  other 
to  take  care  of  him.  The  indictment  alleges,  that  they  kept  him  in  a  dark 
unwholesome  room,  and  neglected  and  refused  to  administer  to  him  sufficient 
meat,  drink,  &c.,  for  his  support,  and  did  keep  him  without  proper  ai^  &c. 
All  this  is  non-feasance,  and  there  is  not  the  slightest  evidence  of  mal-feasaooe, 
and,  certainly,  no  evidence  of  any  assault.  There  may  be  evidence  that  he  was 
not  properly  taken  care  of.  If  he  had  been  found  a  lunatic,  and  the  defendanli 
had  been  his  committees,  that  would  raise  a  duty  in  them  to  take  care  of  him. 
But  if  a  person  is  alleged  to  be  an  idiot,  it  may  be  the  duty  of  his  nearest  rela- 
tions to  take  care  of  him ;  but  that  would  be,  what  the  moralists  call  a  duty  of 
imperfect  obligation.  To  support  any  of  the  counts  except  the  last,  it  mast  be 
shown,  that  either  by  contract  or  by  law,  there  was  a  duty  in  the  defendants  to 
maintain  and  take  care  of  their  broker.  If  they  did  not  maintain  their  brother, 
could  any  action  be  brought  against  them  ?  Certainly  not  Now,  can  there  be 
a  case  of  *any  breach  of  duty,  where  no  action  is  maintainable.  The  r%iK^ 
duty  can  only  arise  by  contract  or  by  act  of  law.  The  former,  there  is  *- 
no  pretence  for,  and  as  to  the  latter,  he  was  not  their  child,  nor  were  they  his 
committees. 

Whateley^  on  the  same  side.  To  support  this  indictment,  it  is  not  sufficient 
that  there  should  be  a  moral  obligation  in  the  defendants  to  maintain  this  unfor- 
tunate person,  but  there  must  be  a  legal  one,  such  as  arises  from  the  relation  of 
parent  and  child,  or  husband  and  wife,  or  master  and  servant. 

Taunton^  for  the  prosecution.  This  indictment  states,  that  George  Smith 
was  an  idiot,  and  was  under  the  care,  custody,  and  control  of  the  defendants. 
Now  that  is  a  question  of  fact ;  and  if  so,  must  be  left  to  the  Jury.  This  prose- 
cution is  not  founded  on  the  case  of  Rex  v.  Ridley,  but  on  the  common  hw. 
In  the  case  of  Rex  v.  Ridley,  Lawrence,  J.,  held  the  indictment  bad,  for  want 
of  the  allegation  that  the  servant  was  of  tender  years.  Now,  here  it  is  alleged, 
that  the  party  was  an  idiot;  and  an  idiot  is  as  much  in  the  care  and  protection 
of  others,  as  a  child  of  tender  years.  With  respect  to  the  indictment  not  being 
supportable,  because  it  charges  only  acts  of  omission,  has  Mr.  Campbdl  for- 
gotten the  case  of  Charles  Squires,  who  was  tried  for  murder,  caused  by  omit- 
ting to  give  an  apprentice  f(K>d.  He  was  found  guilty,  and  executed  for  that 
omission.  It  is  said,  in  this  case,  that  there  was  no  legal  obligation  on  the 
defendants.  I  submit  that  there  was  ;  and  unfortunate  would  be  the  situation 
of  such  wretched  beings  if  there  were  not.  A  brother  may  not  be  bound  to  take 
care  of  a  brother,  if  the  &ther  be  living ;  but  if  two  brothers  and  a  sister  hate 
received  as  an  inmate,  another  brother  who  is  an  idiot,  and  have,  in  point  of 
fact,  that  brother  under  their  care  and  control,  though  this  was  in  the  first 
instance  voluntary,  the  law  throws  on  them  the  necessity  of  taking  proper  cais 
of  him.  The  *facts  here  show,  that  this  idiot  was  in  the  care,  custody,  r«^ 
and  control  of  the  defendants,  because  he  was  secured  in  a  room  in  ^ 
their  house,  which  h»  <*ould  not  get  out  of;  and  it  is  in  evidence,  that  two  of 
the  defendants  said,  mey  had  him  locked  up  there.  This  was  a  positive  act, 
and  more  than  an  act  of  omission.  It  proved  literally,  that  he  was  in  their  cus- 
tody and  controL    If  having  him  in  that  room  fsBtewi  upt  is  not  a  having  him 
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in  their  control,  it  is  hard  to  say  what  would  be*  Thie  is  like  the  case  of  a 
voluntary  bailee.  He  would  not  be  compellable  to  take  chai^  of  the  goods  at 
all,  but  if  he  did  become  a  bailee,  he  would  be  liable,  if  they  were  lost  through 
his  neglect.  We  do  not  indict  them  for  neglecting  to  maintain  him,  but  we 
charge,  that  they  have  had  him  in  their  custody,  ana  have  not  treated  him  pro- 
perly. 

Rutsellf  on  the  same  side.  The  indictment  states,  that  George  Smith  was 
in  the  care,  custody,  and  control  of  the  defendants.  The  question,  therefore, 
is,  whether  that  is  proved.  It  appears  that  he  was  helpless,  and  secured  in  a 
room,  and  when  persons  wanted  to  see  him,  they  looked  for  the  key  of  his  room. 
If  a  man  cannot  take  care  of  himself,  he  must  be  in  the  care  of  some  one. 
Now,  in  whose  care  was  this  person  T  In  the  care  of  those  in  whose  house  he 
was  locked  up.  Mr.  Campbell  has  said,  that  there  is  no  legal  obligation  between 
biodier  and  brother.  Suppose  a  father  to  die  and  leave  two  sons,  one  thirty 
years  old,  the  other  two ;  and  if,  by  die  neglect  of  the  elder,  the  younger  died 
while  residing  in  his  house,  would  he  not  be  answerable  for  murder  T  Indeed, 
if  it  were  not  so,  any  one  on  whom  the  care  of  a  lunatic  or  infant  brother 
devolved,  might  get  his  money  improperly,  and  then  starve  him  to  death  with 
impunity.  The  seventh,  eighth,  and  ninth  counts,  at  all  events,  are  proved. 
They  are  for  assaults ;  and  to  constitute  an  assault,  it  is  not  necessary  that  there 
should  be  a  striking.  That  was  held  in  the  cases  of  Rex  v.  Nichols  and  Rex 
*4551  ^*  ^^^'^^v  which  were  cases  of  *indecent  conduct  of  the  prisoners 
J  towards  females  ;t  and  the  case  of  Rex  v.  Ridley  was  more  like  the  pre- 
sent, as  a  part  of  the  charge  there  was,  for  depriving  the  party  of  proper 
warmth. 

Campbell.  Ridley* $  case  was  not  for  depriving  the  party  of  warmth,  but 
was  for  a  mal-feasance  in  exposing  her  to  cold. 

Taunton.  From  the  whole  context  it  appears,  that  the  exposure  in  that 
case  was  not  by  an  act  done,  but  only  by  omission. 

Russell.  I  shall  further  contend,  that  if  a  person  is  fastened  up  in  a  room, 
that  is,  in  law,  an  assault. 

Campbell,  in  reply.  The  question  is,  whether  there  was  a  1^1  obligation  on 
the  defendants  ;  for  mere  non-feasance  is  only  indictable  when  there  is  a  lia- 
bility and  a  neglect  of  a  duty.  In  mal-feasance,  a  positive  act  is  done.  Mr. 
Justice  Lawrence  made  die  distinction  in  the  broadest  way,  in  the  case  of 
Rtx  V.  Ridley.  In  that  case,  there  was  non-feasance  and  mal-feasance,  and 
the  learned  Judge  expressly  distinguishes  between  the  two.  The  defendants 
are  said  to  have  had  George  Smith  in  their  care,  custody,  and  control ;  now 
there  is  no  evidence  that  they  were  his  committees,  or  that  they  were  under  any 
*4561  ^^^^  liability  to  maintain  him.  And  further,  how  does  it  at  all  ^appear, 
\  that  they  had  any  right  to  prevent  his  goinff  away  T  If  the  people  at 
the  Lunatic  Asylum  had  persuaded  George  Smith  to  leave  the  house,  the 
defendants  could  have  brought  no  action  against  them  for  getting  him  away. 
So  far  from  that,  could  not  the  defendants  have  carried  him  to  the  workhouse  T 
Nay,  if  they  had  been  hard-hearted  enough,  they  might  have  insisted  on  his 
going  there.^    In  the  present  case,  there  is  nothing  like  an  assault  proved. 

t  In  the  case  of  Sex  v.  Nidkol,  Ruse.  &  Ry.  C.  C.  R.  130,  the  prisoner  was  indicted 
for  an  assault :  he  was  a  aehoolmastert  and  took  indecent  liberties  with  a  female  scholar, 
of  the  aee  of  thirteen,  without  her  consent,  though  she  did  not  resist ;  and  the  twelve 
Judges  held,  that  this  was  sufficient  to  support  a  count  for  a  common  assault. 

The  case  oi  Rat  v.  So§in§ki,  Rjr.  &  M.  C.  C.  R.  19,  was  that  of  a  person  who  pre- 
tended to  be  able  to  cure  all  disorders ;  and  being  consulted  by  a  female,  he  took  on  all 
her  clothes,  (she  being  unwillinff  that  be  should  do  so,)  under  pretence  of  curing  her  of 
fits :  and  the  twelve  Judges  held,  that  this  was  an  assault. 

t  It  is  worthy  of  remark,  that  the  stat.  43  Eli%,  c  2,  which  enacts,  that  the  father, 
grandfather,  mother,  grandmother,  and  children  of  a  poor  person  being  of  sufficient  ability, 
shall  maintain  such  poor  person,  under  penalty  of  20s.  tor  every  month  they  shall  fail  to 
do  so,  does  not  extend  to  one  brother  maintaining  another.  So  that,  if  a  man  were  in  a 
workhouse,  his  brother  would  not  be  compellable  to  contribute  any  thing  towards  hia 
upport,  however  able  to  do  aOb 
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Hie  cases  of  I^chol  and  Roiinski  were  both  cases  of  an  act  done ;  but  hen 
there  is  not  the  slightest  evidence  of  any  act  done  by  the  defendants  ;  and  mere 
non-feasance  can  only  become  a  crime  when  there  is  a  breach  of  a  legal  duty 

BuRROuoH,  J.  I  am  clearly  of  opinion,  that,  on  the  facts  proved,  there  is 
no  assault  and  no  imprisonment  in  the  eye  of  the  law,  and  all  the  rest  of  the 
charge  is  non-feasance.  In  the  case  of  Sqtiirea  and  his  wife  for  starving  the 
apprentice,  the  husband  was  convicted,  because  it  was  his  duty  to  maintain  the 
apprentice,  and  the  wife  was  acquitted,  because  Uiere  was  no  such  obligation 
on  her.  I  expected  to  have  found  in  th«  will  of  the  father,  that  the  defemdanta 
were  bound,  if  they  took  the  father's  property,  to  maintain  this  brother ;  hot, 
under  the  will,  they  are  only  bound  to  pay  him  50/.  a  year,  and  hot  bound  to 
maintain  him.  William  Smiih  appears  to  have  been  the  owner  of  the  hotue, 
aud  TVuHnas  and  Sarah  were  mere  inmates  of  it,  as  their  idiot  brother  might 
be :  as  to  these  latter,  there  could  clearly  be  no  legal  obligation  on  them ;  and 
how  *can  I  tell  the  Jury  that  either  of  the  defendants  had  such  a  care  p,^... 
of  this  unfortunate  man  as  to  make  them  criminally  liable  for  omitting  ^ 
to  attend  to  him?  There  is  strong  proof  tfiat  there  was  some  negligence;  hut 
my  point  is,  that  omission,  without  a  duty,  will  not  create  an  indictable  offence. 
There  is  a  deficiency  of  proof  of  the  allegation  of  caro,  custody,  and  control, 
which  must  be  taken  to  be  legal  care,  custody,  and  control.  Whether  an 
indictment  might  be  so  framed  as  to  suit  this  case,  I  do  not  know ;  but  on  this 
indictment,  I  am  clearly  of  opinion,  ttiat  the  defendants  must  be  acquitted. 

Verdict— Not  Guilty 

Taunton^  and  Russdl^  for  the  prMecntion. 

Campbell,  Whatelty,  and  Talfourdj  for  the  defendants. 

[Attomies— f^eriy  and  FHnS,'] 
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BEFORE  LORD  CHIEF  JUSTICE  BEST;  AND  MR.  JUSTICE  BATLET. 


BUCKS  ASSIZES. 
BEFORE  MR  JUSTICE  BATLET. 


REX  V.  HAZY  and  COLLINS. 

Two  penoni  wara  indicted  on  tbe  6  Ge».  3,  e.  36,  for  lopping  and  toppin|[  an  ash  tinbor 
tree,  without  the  consent  of  the  owner.  The  owner  diecT  before  the  trial,  having  first 
given  orders  for  the  apprehension  of  the  prisoners  on  suspicion.  The  offence  was  com- 
mitted at  11  o'clock  at  night,  and  the  prisoners,  when  detected,  ran  away.  The  land- 
steward  of  the  owner  proved,  that  he  bad  not  given  any  consent,  and  did  not  believe 
that  his  master  had  : — Held,  that  this  was  evidence  from  which  the  Jury  might  infer, 
that  no  consent  had  been  given  by  the  owner. 

Indicthxnt  on  the  stat  6  Geo.  8,  c.  30,t  for  lopping  and  toppinjo^  an  ash 
timber  tree,  **  without  the  consent  of  the  owner."  The  owner  (Sir  J,  Aubrey) 
had  died  before  the  trial.  The  oflfence  was  committed  at  11  o*clock  at  night 
on  the  18th  February,  Sir  /.  Aubrey  died  on  the  Ist  of  March  following, 
having  given  orders  for  apprehending  the  prisoners  on  suspicion. 

The  land-steward  was  called  to  prove,  that  he  himself  never  gave  any  con* 
sent ;  and,  from  all  he  had  heard  his  master  say,  he  believed  that  he  never  did 

Batubt,  J.,  told  the  Jury,  that  they  must  be  perfectly  satisfied  that  the 
prisoners  had  not  obtained  the  consent  of  the  owner  of  the  tree,  (namely.  Sir 

*4&Q1  *^*  '^^^V^)  ^^^  ^^y  *™ig^t  lop  and  top  it ;  and  left  it  to  them  to  say, 
-^  whether  they  thought  there  was  reasonable  evidence  to  show  that  in 
fiict  he  had  not  given  any  such  permission.  His  Lordship  adverted  to  the 
time  of  night  when  the  oflence  was  committed,  and  to  the  circumstance  of  the 
prisoners'  running  away  when  detected,  as  evidence  to  show,  that  the  consent 
required  had  not  in  fact  been  given. 

Verdict — Ouilty. 
/)(H7er,  for  the  prosecution. 

tThis  statute  enacts,  "  that  every  person  who  shall,  in  the  night  time,  lop,  top,  cut 
down,  break,  throw  down,  bark,  burn,  or  otherwise  spoil  or  destroy,  or  carry  away  any 
oak,  beech,  ash,  elm,  fir,  chesnut,  or  sap  timber  tree,  or  other  tree  standing  for  timber, 
or  likely  to  become  timber,  wUkout  the  comtni  of  the  own*r  or  owntrt  thereof  jint  had  and 
obtained"  shall  be  deemed  guilty  of  felony,  ana  punished  with  transportation  for  seven 
years. 

Vol,  Xn.— 85  3  G  (678) 
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REXv. 


If  the  only  evideaca  if^intt  a  priiwner  indicted  for  larceny  be,  that  the  gooda  were  fooad 
in  his  poaseaaion  aizteen  montha  after  thev  had  been  atolen,  the  Judge  will  direei  to 
acquittal,  without  calling  on  him  for  hia  defence. 

Larcknt.  Goods,  which  had  been  lost  sixteen  months  before,  were 
found  in  the  hoase  of  the  prisoner.  This  was  the  whole  of  the  evidence 
against  him. 

Batlet,  J.  The  rule  of  law  is,  that  if  stolen  property  be  found,  recently 
after  its  loss,  in  the  possession  of  a  person,  he  must  give  an  account  of  the 
manner  in  which  he  became  possessed  of  it,  otherwise,  the  presumption 
attaches,  that  he  is  the  thief;  but  I  think,  that  after  so  long  a  period  as  sizteea 
months  had  elapsed,  it  would  not  be  reasonable  to  call  upon  a  prisoner  to 
account  for  the  manner  in  which  property  supposed  to  be  stolen  came  to  hii 
possession. 

YerdicI— Not  Guflty. 


•CAMBRIDGE  ASSIZES.  [MOO 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


PERCIYAL,  Clerk,  v.  COOKE  et  al.,  Executors  of  MAULE,  Cleik. 

Dilapidationa.  The  executora  of  a  deceaaed  incumbent  are  not  bound  to  put  the  rectory 
house  into  tL finished  state  of  repair,  but  are  onlj  bound  to  restore  what  is  accoiliy  in 
decay,  and  to  make  such  repairs  as  are  absolutely  necessary  for  the  preservation  of  the 
premiaes.  If  the  present  incumbent  has  repaired  with  timber  which  grew  on  the  clebe, 
the  executora  of  the  late  incumbent  are  entitled  to  be  allowed  for  the  value  ofaach 
timber,  in  the  eatimate  of  dilapidationa  due  from  them. 

Casb  for  dilapidations.     Plea — General  issue. 

This  action  was  brought  by  the  plaintiff,  as  Rector  of  Horsheath^  in  the 
oounty  of  Cambridge^  against  the  defendants  as  the  executors  of  the  late 
incumbent,  who  died  on  the  25th  of  January^  1825.  The  plaintiff  claimed 
784/.  for  the  dilapidations  of  the  rectory  house.  A  witness,  called  for  die 
plaintiff,  stated,  that  considerable  repairs  had  been  made  since  the  incumbency 
of  the  plaintiff;  but,  on  his  cross-examination,  it  appeared,  that  those  repairs 
had  been  so  made  with  timber  to  the  value  of  60/.  or  70/.,  which  had  been  cot 
down  by  the  plaintiff,  but  which  had  been  growing  on  the  glebe  in  the  time  of 
the  late  incumbent. 

Dover,  and  Keliy,  contended,  that  the  defendants  were  entitled  to  be  allowed 
for  this,  because,  if  the  late  incumbent  had  effected  these  repairs  in  his  life- 
time, he  would  have  been  entitled  to  have  cut  down  this  timber,  and  have  used 
it  in  the  repairs. 

Best,  C.  J.  I  am  of  opinion,  that  the  defendants  are  entided  to  an  allow* 
ance  for  this  timber,  in  the  estimate  of  the  repairs. 

A  surveyor  proved,  that  he  had  examined  the  premises,  and  that  the  dilapi- 
dations amounted  to  the  sum  of  784/.  On  his  cross-examination,  he  said,  that 
nothing  had  been  pulled  down  on  the  premises  that  he  knew  of,  and  that  h« 
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a^gp  had  made  his  Talnation  on  the  principle,  that  the  premiaea  *ought  to  be 
-'  put  into  thorough  repair,  fit  for  the  occupation  of  a  gendeman.  He 
farther  stated,  that  he  had  included  in  that  sum  the  expense  of  painting  the 
rectory  house  twice  in  oil  on  the  inside,  and  three  times  on  the  outside ;  and 
also  the  expense  of  taking  off  and  renewing  the  old  tiling,  and  old  lead  of  the 
roof;  and  further,  as  the  windows  were  aU  in  bad  condition,  and  old  fash- 
ioned, he  had  included  the  expense  of  putting  in  new  windows  in  the 
modem  style. 

Bbst,  G.  J.  Did  you  make  your  estimate  on  the  principle,  diat  the  present 
incumbent  was  to  walk  into  premises  in  a  complete  and  finished  state  of 
repair? 

The  witness,     I  did,  my  Lord. 

Best,  C.  J.  This  is  entirely  wrong.  The  surveyor  has  gone  on  the  prin- 
ciple that  the  representatives  of  the  late  incumbent  are  bound  to  do  every  thing 
to  the  premises  which  an  in-coming  tenant  would  do.  That  is  not  law.  They , 
are  bound  to  do  no  more  than  ought  to  be  performed  by  an  outrgoing  tenant. 
On  this  principle  the  valuation  ought  to  have  been  made.  The  present  estimate 
is  worth  nothing. 

In  answer  to  a  question  by  his  Lordship,  what  would  be  the  difference 
between  valuations  made  on  those  two  principles,  the  witness  stated  about  300/. 

BBffT,  C.  J.  (To  the  plaintiff^s  counsel.)  You  had  better  make  some 
anangement,  otherwise  it  will  be  my  duty  to  tell  the  Jury  that  the  defendants 
are  not  bound  to  pay  that  part  of  the  estimate  which  relates  to  the  putting  of 
die  premises  into  a  finUntd  state  of  repair.  The  executors  of  a  deceased 
incumbent  are,  in  fact,  bound  to  do  nothing  more  than  to  restore  what  is 
^4621  ^^^^^y  ^^  decay,  and  to  *make  such  repairs  as  are  absolutely  neces- 
^  sary  for  the  preservation  of  the  premises. 

Verdict  for  400/.  by  consent,  being  384/.  less  than  the  snm  claimed* 

Storks^  and  Prvme^  for  the  plaintiff. 

Doveff  and  Ketlyt  for  ihe  defendants. 

[Attomies,  — — ,  and  Egan  4r  W.} 

For  the  report  of  this  eaaa  we  are  indebted  to  the  kindness  of  one  of  the  counsel 
•ogaged  in  it. 


SUFFOLK  A.SSTZES. 
BEFORE  MR.  JUSTICE  BATLEY. 


,9 


DOE,  on  the  demise  of  TINDALE,  v.  HEMMING  et  al. 

« 

In  ejectment  by  an  faeir  et  law,  against  a  defendant  who  elaime  under  a  lease  granted  hf 
an  ancestor  of  the  lessor  of  the  plaintiff;  if  such  lease,  being  in  the  bands  otthe  lessor 
of  the  plaintiff,  be  produced  at  the  trial  by  him  on  notice,  it  may  be  given  in  evidence, 
without  proof  of  ite  execution  by  the  subscribing  witness* 

Ejbctkbnt  by  an  heir  at  law,  against  the  defendants,  who  were  stated  to  be 
the  tenants  of  a  person  who  claimed  as  devisee  under  a  will ;  and  this  eject* 
ment  was  brought  for  the  purpose  of  trying  the  validity  pf  that  wilL 
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The  lemor  of  the  plaintiff'  having  proved  a  prima  fade  tide,  as  heir  at  Uw, 
the  counsel  for  the  defendants  stated,  Uiat  a  lease  had  been  granted  by  the 
devisor  (who  was  an  ancestor  of  the  lessor  of  the  plaintiff',  and  through  whom 
he  derived  his  title)  to  the  defendants,  which  was  still  unexpired ;  and  as  that 
lease  took  the  right  of  possession  out  of  the  lessor  of  the  plauatifi*,  it  would  pre- 
clude him  from  recovering  in  this  action,  whether  the  will  were  valid  or  invalid. 
It  was,  however,  suggested,  that  the  lease  had  found  its  way  into  the  hands  of 
the  lessor  of  the  plaintiff*,  who  being  called  upon  to  produce  it,  (notice  haYing 
been  duly  given,)  did  accordingly  produce  it.  The  instrament  appeared  to 
have  been  executed  in  the  presence  of  a  subscribing  witness,  who  was  not  in 
attendance. 

*The  counsel  for  the  defendants  proposed  to  read  the  lease,  without  r,.^ 
proving  it  by  the  subscribing  witness.  *- 

Storktf  and  Robinson^  for  the  lessor  of  the  plaintiff*,  objected  to  the  reading 
of  the  instrument  without  such  proof. 

Dover^  and  JTe/Zy,  for  the  defendants,  contended,  that  the  lease  coming  oat 
of  the  hands  of  the  heir  at  law,  who  claimed  an  interest  in  the  land,  must  bs 
taken  to  be  good  as  against  him,  so  as  to  dispense  with  proof  of  its  exeeation. 

Batlet,  J.  I  am  of  opinion,  that  an  heir  at  law  producing  a  lease  gianted 
by  an  ancestor,  under  whom  he  claims,  although  it  is  to  be  used  as  evidenea 
against  his  right  to  present  possession  of  the  land,  is  estopped  from  dispntinf 
the  due  execution  of  the  instrument  It  is  therefore  unnecessary  for  the  defend* 
ant  to  call  the  subscribing  witness. 

Noosoit 

Starkif  and  RMnaon^  for  the,  lessor  of  the  plaintiff! 

Dover,  and  JTe/Zy,  for  the  defendants. 


In  the  ensuing  Term,  Storks  moved  to  set  aside  the  nonsoit;  but  the  Ckxnt 
of  King's  Bench  refused  the  rule. 


I 


•NORFOLK  ASSIZES.  [•iM 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


SLY  V.  STEVENSON. 

A  warrant  ander  the  aiat.  6  Gm,  4,  e.  16,  t.  39,  to  March  for  the  goods  of  a  bankrupt  in  thi 

house  of  a  third  person,  is  not  valid,  if  granted  to  any  one  except  the  messenger  noder 

the  commission. 
A  constable,  who  delivers  a  copy  of  his  warrant  to  the  partjr  g^rieved,  cannot  thereby  dis> 

charge  himself,  unless  the  party  has  thereby  a  right  of  action  (supposing  the  wtrrtot 

illegal)  against  the  magistrate  under  whom  he  acts. 

Thsspass  for  breakin|^  and  entering  the  plaintiff^s  house,  and  seizing  hn 
goods.    Plea— General  issue.  .     . 
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The  defendant  was  a  constable,  and  having  been  directed  by  the  assignee 
under  a  commission  of  bankrupt  against  the  father  of  the  plaintiff,  to  procure 
a  warrant  to  search  the  plaintiff's  house  for  property  of  the  bankrupt,  supposed 
to  be  fraudulently  concealed  there,  went  to  the  office  of  a  magistrate  at  Not' 
toichj  and  obtained  in  his  absence  from  one  of  his  clerks  an  old  warrant  issued 
for  a  similar  purpose,  about  a  month  previously,  directed  to  another  constable, 
and  by  him  executed  and  returned.  The  defendant  having  struck  out  the  name 
of  the  former  constable,  and  inserted  his  own  in  the  warrant,  without  any  author- 
ity from  the  magistrate,  proceeded  to  the  house  of  the  plaintiff,  and  committed 
the  trespass  in  question. 

Robinson^  for  the  defendant,  having  proved  a  strong  case  of  fraud  between 
the  plaintiff  and  his  father,  the  bankrupt,  and  shown,  that  most  of  the  goods 
seized  had  been  secretly  conveyed  from  the  bankrupt's  house,  and  mixed  up 
with  the  stock  of  the  plaintiff,  contended,  that  the  defendant  on  the  whole  of 
the  facts  was  entided  to  a  verdict,  he  having,  before  action  brought,  given  the 
plaintiff  a  copy  of  the  warrant,  pursuant  to  the  24  Geo.  2,  c.  44. 

Kdly^  and  Gunnings  for  the  plaintiff,  submitted,  that  the  clause  of  the  new 

'4651  ^^°^'^P^  ^^^  (^  ^^^*  ^9  ^*  1^'  '*  29,)t  *under  which  the  warrant  had 
•■  originally  been  obtained,  authorised  a  magistrate  to  grant  such  a  war- 
rant to  no  other  person  than  the  messenger  under  the  commission,  and  conse- 
quendy,  that  the  defendant  could  not  protect  himself  under  the  bankrupt  act, 
even  supposing  the  warrant  to  have  been  regularly  issued.  But  tliey  also 
piged,  that  this  warrant  had  been  obtained  under  circumstances,  which,  assum- 
ing it  to  be  illegal,  gave  no  right  of  action  against  the  magistrate ;  and  conse- 
quendy,  that  the  defendant  was  liable,  although  a  constable,  and  acting  under 
a  warrant  de  facto. 

Best,  C,  f,  I  am  of  opinion,  that  on  both  grounds  the  plaintiff  is  entided 
to  recover. 

Verdict  for  the  plaintiff,  with  nominal  damages. 

His  Lordship  refused  to  certify,  to  deprive  the  plaintiff  of  his  costs,  in  con- 
•equence  of  the  misconduct  of  the  defendant  in  obtaining  the  warrant. 

£eUyj  and  Gimning^  for  the  plaintiff. 
RobiMon^  and  Evans^  for  the  defendant. 

t  That  section  is  as  follows:  "  That  in  all  eases  where  it  shall  be  made  to  appear  to  the 
satisfaction  of  any  justice  of  peace  in  England  or  Ireland,  that  there  is  reason  to  suspect 
and  believe  that  property  of  the  bankrupt  is  concealed  in  any  house,  premises,  or  other 
place  not  belonging  to  such  bankrupt,  such  justice  of  peace  is  hereby  directed  and  author- 
ised to  grant  a  search  warrant  to  the  person  to  deputed  by  the  eommietionere  at  aforetaid. 
And  it  shsll  be  lawful  for  such  person  to  execute  the  same  in  like  manner ;  and  such  per- 
iOQ  shall  be  entitled  to  the  same  protection  as  is  allowed,  by  law,  in  execution  of  a  search 
warrant  for  property  reputed  to  be  stolen  and  concealed."  From  «.  27,  it  appears,  that  the 
person  alluded  to  as  the  person  "deputed  by  the  commissioners,"  is  the  messenger. 


BACK  V.  STAGEY. 
{Special  Jury,) 

To  consticate  an  illegal  obstrnetion,  by  building,  of  the  plaintilTs  ancient  lights,  it  is  not 
sufficient,  that  the  plaintiff  has  less  light  than  he  had  before;  bat  there  must  be  such  a 

Erivatioti  of  light  as  will  render  the  occupation  of  his  house  uncomfortable,  and  prevent 
im,  if  in  trade,  from  carrying  on  his  business  aa  beneficially  as  he  bad  previously  done. 

Thb  was  an  issue  directed  by  the  Lord  Chancellor  to  try,  Funt^  whether 
the  ancient  lights  of  the  plaintiff  in  his  dwelling-house  in  the  dty  of  Norwich 
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The  lessor  of  the  plaintiff'  having  proved  a  wimafade  tide,  as  heir  at  Uw, 
the  counsel  for  the  defendants  stated,  that  a  lease  had  been  granted  by  the 
devisor  (who  was  an  ancestor  of  the  lessor  of  the  plaintiff',  and  through  whom 
he  derived  his  title)  to  the  defendants,  which  was  still  unexpired;  and  as  that 
lease  took  the  right  of  possession  out  of  the  lessor  of  the  plaintiff*,  it  would  ]He- 
elude  him  from  recovering  in  this  action,  whether  the  will  were  valid  or  invalid. 
It  was,  however,  suggested,  that  the  lease  had  found  its  way  into  the  handi  of 
the  lessor  of  the  plaintiff*,  who  being  called  upon  to  produce  it,  (notice  haiiDg 
been  duly  given,)  did  accordingly  produce  it.  The  instrument  appeared  to 
have  been  executed  in  the  presence  of  a  subscribing  witness,  who  was  not  in 
attendance. 

*The  counsel  for  the  defendants  proposed  to  read  the  lease,  without  r^^ 
proving  it  by  the  subscribing  witness.  *- 

Storkt,  and  Robinson^  for  the  lessor  of  the  plaintiff',  objected  to  the  leadiof 
of  the  instrument  without  such  proof. 

Bover^  and  JTe/Zy,  for  the  defendants,  contended,  that  the  lease  coming  ool 
of  the  hands  of  the  heir  at  law,  who  claimed  an  interest  in  the  land,  must  bs 
taken  to  be  good  as  against  him,  so  as  to  dispense  with  proof  of  its  execation. 

Batlbt,  J.  I  am  of  opinion,  that  an  heir  at  law  producing  a  lease  granted 
by  an  ancestor,  under  whom  he  claims,  although  it  is  to  be  used  as  evidence 
against  his  right  to  present  possession  of  the  land,  is  estopped  from  disputing 
the  due  execution  of  the  instrument  It  is  therefore  unnecessary  for  the  didend- 
ant  to  call  the  subscribing  witness. 

NoDSoit 

Siorkif  and  RMnaon^  for  the  lessor  of  the  plaintiff*. 
Doveff  and  JTe/fy,  for  the  defendants. 


In  the  ensuing  Term,  Storks  moved  to  set  aside  the  nonsoil;  but  the  Ckxnt 
of  King's  Bench  refused  the  rule. 


ft 
I 

I. 


•NORFOLK  ASSIZES.  [*4M 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


SLY  V.  STEVENSON. 

A  warrant  under  the  atat.  6  Gm,  4,  e.  16,  t.  S9,  to  search  for  the  gooda  of  a  bankrupt  in  tbs 

house  of  a  third  person,  is  not  valid,  if  granted  to  anjr  one  except  the  messenger  wnkt 

the  commission. 
A  constable,  who  delivers  a  copjr  of  hia  warrant  to  the  partjr  grieved,  cannot  thereby  dis* 

charge  himself,  unless  the  party  has  thereby  a  right  of  action  (supposing  the  warraot 

illegal)  against  the  magistrate  under  whom  he  acts. 

Thsspass  for  breaking  and  entering  the  plaintiiPs  house,  and  seizing  hn 
goods.    Plea — General  issue. 


464] 


3  Carrington  &  Payne.        677 


The  defendant  was  a  constable*  and  having  been  directed  by  the  assignee 
under  a  commission  of  bankrupt  against  the  father  of  the  plaintiff,  to  procure 
a  warrant  to  search  the  plaintiff's  house  for  property  of  the  bankrupt,  supported 
to  be  fraudulently  concealed  there,  went  to  the  office  of  a  magistrate  at  Nat' 
loieh^  and  obtained  in  his  absence  from  one  of  his  clerks  an  old  warrant  issued 
for  a  similar  purpose,  about  a  month  previously,  directed  to  another  constable, 
and  by  him  executed  and  returned.  The  defendant  having  struck  out  the  name 
of  the  former  constable,  and  inserted  his  own  in  the  warrant,  without  any  author- 
ity firom  the  magistrate,  proceeded  to  the  house  of  the  plaintiff,  and  committed 
the  trespass  in  question. 

Robiruon^  for  the  defendant,  having  proved  a  strong  case  of  fraud  between 
the  plaintiff  and  his  father,  the  bankrupt,  and  shown,  that  most  of  the  goods 
seized  had  been  secretly  conveyed  from  the  bankrupt's  house,  and  mixed  up 
with  the  stock  of  the  plaintiff,  contended,  that  the  defendant  on  the  whole  of 
the  facts  was  entitled  to  a  verdict,  he  having,  before  action  brought,  given  the 
plaintiff  a  copy  of  the  warrant,  pursuant  to  the  24  Geo,  2,  c.  44. 

Kdly^  and  Gunnings  for  the  plaintiff,  submitted,  that  the  clause  of  the  new 

*4651  ^^'^^''"P^  ^^^  (^  ^^^*  ^«  ^'  ^^*  '•  29,)t  *under  which  the  warrant  had 
-■  originally  been  obtained,  authorised  a  magistrate  to  grant  such  a  war- 
rant to  no  other  person  than  the  messenger  under  the  commission,  and  conse- 
quently, that  the  defendant  could  not  protect  himself  under  the  bankrupt  act, 
even  supposing  the  warrant  to  have  been  regularly  issued.  But  they  also 
urged,  that  this  warrant  had  been  obtained  under  circumstances,  which,  assum- 
ing it  to  be  illegal,  gave  no  right  of  action  against  the  magistrate ;  and  conse- 
quendy,  that  the  defendant  was  liable,  although  a  constable,  and  acting  under 
a  warrant  de  facto, 

BssT,  C,  f,  I  am  of  opinion,  that  on  both  grounds  the  plaintiff  is  entitled 
to  recover. 

Verdict  for  the  plaintiff,  with  nominal  damages. 

Hi;  Lordship  refused  to  certify,  to  deprive  the  plaintiff  of  his  costs,  in  con- 
sequence of  the  misconduct  of  the  defendant  in  obtaining  the  warrant. 

KeUyj  and  Gunnings  for  the  plaintiff. 
Bobnuon^  and  Evans,  for  the  defendant. 

t  That  section  is  as  follows:  *'  That  in  all  cases  where  it  shall  be  made  to  appear  to  the 
Mtisfaction  of  any  justice  of  peace  in  England  or  Ireland,  that  there  is  reason  to  suspect 
and  believe  that  property  of  the  bankrupt  is  concealed  in  any  house,  premises,  or  other 
place  not  belonging  to  such  bankrupt,  such  justice  of  peace  is  hereby  directed  and  author- 
ised to  grant  a  search  warrant  to  the  perton  »o  deputed  by  the  eommietionere  a*  aforeeaid. 
And  it  shall  be  lawful  for  such  person  to  execute  the  same  in  like  manner;  and  such  per- 
son shall  be  entitled  to  the  same  protection  as  is  allowed,  by  law,  in  execution  of  a  search 
warrant  for  property  reputed  to  be  stolen  and  concealed.'*  From  «.  27,  it  appears,  that  the 
peraon  alJaded  to  as  the  person  **  deputed  by  the  commissioners,"  is  the  messenger. 


BACK  V.  STAGEY. 
{Special  Jury,) 


To  constitute  an  illegal  obstruction,  by  building,  of  the  plaintilTs  ancient  lights,  it  is  not 
sufficient,  that  the  plaintiff  haa  less  light  than  he  bad  before ;  but  there  must  be  such  a 
nrivatioti  of  light  aa  will  render  the  occupation  of  his  house  uncomfortable,  and  prevent 
nim,  if  in  trade,  from  carrying  on  his  business  aa  beneficially  as  be  had  previously  done, 

Thb  was  an  issue  directed  by  the  Lord  Chancellor  to  try,  fCrs/,  whether 
the  ancient  lights  of  the  plaintiff  in  his  dwelling-house  in  the  dty  of  Norwich 
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had  been  HtUgaikf  obstructed  by  a  certain  building  of  the  defendtnt  r^^^ 
And«  Secondly f  If  the  firat  iaaue  should  be  foond  in  the  affiimatife,  ^ 
what  damage  the  plaintiff  had  sustained  in  respect  of  the  injury. 

A  great  many  witnesses,  including  several  surFcyors  of  eminence,  wen 
examined  on  bodi  sides;  and  it  was  evident,  that  the  quantity  of  light  pmi- 
ously  enjoyed  by  the  plaintiff,  had  been  dvmmehed  by  the  building  in  ques- 
tion. Under  these  circumstances,  it  was  contended  for  the  plaintiff,  that  he 
was  at  all  events  entitled  to  a  verdict  on  the  first  issue,  any  obitruction  of 
ancient  lights  being  wrongful  and  illegal. 

Best,  C.  J.,  told  die  Jury,  who  had  viewed  the  premises,  that  they  were  to 
judge  rather  from  their  own  ocular  observation,  than  from  the  testimonjof  any 
*  witnesses,  however  respectable,  of  the  degree  of  diminudon  which  the  plaiiN 
tiff's  ancient  lights  had  undergone.  It  was  not  sufficient,  to  constitute  an  ille- 
gal obstruction,  that  the  plaintiff  had,  in  fact,  less  light  than  before ;  nor  that  hii 
warehouse,  the  part  of  his  house  principally  affected,  could  not  be  used  for  all 
the  purposes  to  which  it  might  otherwise  have  been  applied.  In  order  to  give 
a  right  of  action,  and  sustain  the  issue,  there  must  be  a  substantial  printion  of 
light,  sufficient  to  render  the  occupation  of  the  house  uneomfbrtabkt  and  to 
prevent  the  plaintiff  from  carrying  on  his  accustomed  business  (thatof  a  grorer] 
on  the  premises,  as  beneficiaUy  as  he  had  formerly  done.  His  Lordship  ad^ 
that  it  might  be  difficult  to  draw  the  line,  but  the  Jury  must  distinguish  between 
a  partial  tnconvenicncc  and  a  real  i/gury  to  the  plaintiff  in  the  enjoymeitf  4 
the  premises. 

The  Jury  found  lor  the  defendant  on  both  iasuet 

Storkct  Bobincon^  and  Btdfet  for  the  plaintiff. 

Kelly f  and'Gimnm^,  for  the  defendant. 


CASES 


AT 


NISI  PRIUS. 


COURT  OF  KING^S  BENCH. 

SECOND  SITTINGS  AT  WESTMINSTER,  IN  MICHAELMAS 

TERM,  1826. 

BEFORE    LORD   CHIEF   JUBTICR    ABBOTT. 


WILSON  V.  GALLATLT. 

Ifr  in  uinuHptit  for  work  and  labor^the  defenco  be  that  A.  B.  waa  employed  to  do  the  work 
and  not  ttie  plaintiff,  il.  B.  is  a  competent  witness  to  prove  thia,  althoush  he  ia  an 
nneenifieatea  bankmpt,  and  his  aaaigneea  have  received  the  amount  dae  for  this  very 
work  as  work  done  by  him. 

AssmmiT  for  work  and  labor.  Plea — General  issue.  For  the  plaintiff  it 
appeared  that  he  had  done  work  as  a  glazier  at  the  house  of  the  defendant ;  and 
that  the  defendant  had  promised  to  pay  him. 

The  defence  was,  that  a  person  named  Flewer  had  been  employed  to  do  this 
work,  and  that  the  plaintiff  was  employed  by  him  and  not  by  the  defendant ; 
and  that  Flewer  having  become  bankrupt,  his  assignees  had  been  paid  by  the 
defendant  for  the  work  in  question. 

To  prove  this  Flewer  was  called.  He  stated  that  he  had  not  obtained  his 
certificate. 

Brougham^  for  the  plaintiff.  He  is,  I  submit,  not  a  competent  witness, 
oecause  if  the  plaintiff  recoyers  in  this  action,  the  witness  having  no  certificate, 
will  be  liable  to  repay  the  defendant,  on  the  ground  that  the  amoimt  has  been 
already  paid  to  his  assignees  by  mistake. 


•4«8] 


*  Abbott,  C.  J.  I  don't  see  how  that  money  could  be  recovered  back; 
and  further,  I  think  that  the  judgment  in  this  action  would  not  be  evi* 

(679) 
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dence  in  an  action  against  his  aosignees,  to  recover  back  the  money,  became  it 
is  between  other  parties. 

The  witness  was  examined. 

Veidict  for  the  plaintiC 

Braughanif  and  Hunger^  for  the  plaintiff. 

Denman,  and  Arehbola^  for  the  defencUnt. 

[Attomies— Zfocper,  and  BroMCombJ] 


HEWET  et  al.  v.  600DRICK. 

« 

If  after  a  bill  of  ezehmnge  hu  been  diabonored  and  notice  of  disbonor  duly  giTen,  the  holder 
take  part  of  tbe  amount  of  tbe  acceptor,  and  offer  to  take  a  warrant  of  attorney  to  aecare 
tbe  payment  of  the  residue  by  instalmente,  which  offer  ia  not  accepted — ^This  ib  not  indi 
a  giying  of  time  to  the  acceptor  aa  will  discharge  the  drawer.  But  if  the  holder  hid 
diaabled  himself  from  suing  on  the  bill,  it  ia  otherwise. 

Assumpsit  by  the  pUintifis  as  payees  of  a  bill  of  exchange  for  110/.«  drawn 
by  the  defendant  and  accepted  by  a  person  named  Poole.  Plea — General 
issue. 

The  defence  was«  that  afler  the  bill  had  been  dishonored,  and  notice  of  the 
dishonor  griven  to  the  defendant ;  the  plaintiffs  had  agreed  to  give  time  to  &e 
acceptor,  and  to  take  the  amount  by  instalments,  and  that  therefore  the  defend- 
ant as  drawer  was  discharged. 

To  substantiate  this  it  was  proved,  that  before  the  dishonor  of  the  biQ,  the 
acceptor  said  he  could  not  take  it  up ;  and  that  Mr.  Ibrd^  one  of  the  plaintifis, 
said  he  must  pay  as  much  as  he  could ;  and  that  several  days  afler  the  dishonor 
of  the  bill,  the  acceptor,  at  the  desire  of  Mr.  Ibrdt  paid  30/.,  which  was  written 
off  the  bill ;  and  Mr.  Fbrd,  two  or  three  days  afler,  told  the  defendant  that  if  a 
warrant  of  attorney  was  given,  they  would  take  it  by  instalments ;  however, 
no  warrant  of  attorney  was  given. 

Abbott,  C.  J.  This  is  not  giving  time  to  the  acceptor ;  giving  time  is  where 
the  party  disables  himself  from  suing  *on  the  bill ;  but  giving  the  ac-  r^^^ 
ceptor  indulgence  after  notice  of  dishonor,  and  the  holder  getting  all  he  ^ 
can  from  the  acceptor,  is  highly  beneficial  to  the  drawer.  If  the  holder  diss* 
hies  himself  from  suing  on  the  bill,  that  discharges  the  drawer ;  but  taking  ptit 
of  the  amount  from  the  acceptor,  afier  the  drawer  has  had  notice  of  dishonor, 
does  not. 

Verdict  for  the  plaintiffi. 

/*.  PoUoek,  for  the  plaintiffs. 

Scarlettf  for  the  defendant. 


[Attomies — Gray,  and  FFrentmore  4r  ^0 
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SECOND  SITTINGS  IN  LONDON,  IN  MICHAELMAS  TERM. 


FOSTER  et  al.,  Assignees  of  FOWLER,  a  Bankrupt,  v.  FRAMPTON. 

If  goods  bi  sold  by  A.  to  B.,  and  lent  bjr  C,  a  carrier,  and  on  their  arrival  at  the  town  in 
which  B.  resides,  he  takes  samples  ol  them,  and  having  no  warehouse  of  his  own,  lets 
them  remain  in  the  warehouse  of  C,    They  cannot,  after  that,  be  stopped  in  tratuitu, 

TsoysR  for  three  hogsheads  and  twenty  lumps  of  sugar.  Plea — General 
issue. 

It  appeared  that  the  bankrupt  was  a  grocer  at  Birmingham^  and  that  the 
defendant,  who  carried  on  business  in  London,  sold  the  goods  in  question  to 
the  bankrupt,  on  the  30th  of  August ^  1825,  and  that  they  were  sent  to  Bif" 
mngham  by  a  carrier  named  Corbet^  accompanied  by  the  following  invoice : 

London^  30th  jSugusi,  1825. 
Mr.  ABehad  fbwier^ 

3  H.Hhds.  raw  sugar ^6148     3     4 

20L«mps 31  19  10 

dei80     3     2 

It  was  proved  that  on  the  dth  of  September  the  goods  arrived  at  Corbet*9 
*4701  ^^^'^v  ^  Birmingham,  and  that  the  *bankrupt  not  having  warehouses 
•J  capable  of  containing  hogsheads,  his  practice  was  to  keep  the  more 
bulky  part  of  his  stock  at  Corbet* 9  wharf.  On  the  6th  of  September  ihe  bank- 
nipt  took  a  sample  from  each  of  the  hogsheads,  and  carried  the  lumps  to  his 
shop.  The  bankrupt  committed  an  act  of  bankruptcy  on  the  4th  of  October^ 
1826,  on  which  a  commission  of  bankrupt  was  sued  out.  The  hogsheads  of 
sugar  remained  at  Corbet* 9  wharf  till  the  12th  of  October,  when  Corbet  received 
notice  from  the  defendant,  as  the  vendor  of  the  goods,  to  stop  them,  and  not 
deliver  them  to  the  bankrupt ;  and  the  goods  were  afterwards  delivered  up  to 
the  defendant  under  an  indemnity.  It  was  further  proved  that  the  bankrupt  had 
t  quarterly  accotmt  of  carriage  with  Corbet,on  which  the  credit  was  not  expired 
at  the  time  of  the  bankruptcy,  and  that  he  might  have  taken  the  sugars  away 
at  any  time  he  had  chosen  to  s^iid  for  them 

Gumey,  for  the  defendant,  contended,  that  as  the  goods  had  not  been  deli* 
▼ered,  and  were  in  the  hands  of  the  carrier,  the  traneittu  was  still  subsisting, 
and  the  vendor  might  stop  them. 

Abbott,  C.  J.  The  warehouse  of  the  carrier  was,  I  think,  the  warehouse 
of  the  bankrupt,  exclusive  of  the  circumstance  of  the  samples  being  taken, 
which  is  a  fiict  much  relied  on  in  one  of  the  cases.  I  am  therefore  of  opinion 
that  the  /ronnftis  was  at  an  end. 

Verdict  for  the  plaintiffs,  damages,  148/!. 

Scarlett^  and  ,  for  the  plaintiffs. 

Ckimey,  for  the  defendant. 

r  ^ 

[Attomies— ^(//»?g/on  ^  Co.,  and  Few  ^  Co,"]  '-    ^ 
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•SITTINGS  AT  WESTMINSTER,  AFTER  MICHAELMAS  TBBll. 

1826. 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT 


COBBETT,  Executor  of  BOXALL,  v.  CLUTTON  eC  al..  Gents.,  two,  Ac 

If  A,  has  in  his  posMssion  a  box  conlmning  papera  b^IongiD^  Co  a  person  deeeaaed,  and 
■and  the  box  with  ita  contenta  to  hia  aolicitora,  wiih  directiona  to  deliver  the  box  and 
papera  to  the  execator,  on  hia  giving  an  inveotorv  of  them,  and  a  receipt:  Held,  tbat 
trover  liea  againat  the  aoliciton^  if  they  refuae  to  aeliver  the  box  and  papera  to  tha  eia- 
cuter,  he  reTuaing  to  give  an  inventory  and  receipt,  although  the  aolicitora  ofiered  to 
give  them  up  if  the  executor  would  give  an  inventory  and  receipt. 

Trover  for  a  box  and  deeds.    Plea — General  issue. 

It  appeared  that  the  testatrix,  Mrs.  BoxalU  died  in  the  month  of  AugiOt^ 
1825,  and  that  a  box  containing  deeds  and  other  papem  belonging  to  the  testip 
trix,  was  at  the  house  of  Mr.  fFUliam  Cluiton^  of  Mriwoodf  a  relation  of  the 
defendant  Clutton,  The  box,  with  its  contents,  was  sent  by  bira  to  the  office 
of  the  defendants  to  be  delivered  to  the  plaintiff  as  her  executor,  on  the  plain- 
tiff's giving  a  schedule  of  the  deeds  contained  in  the  box.  It  was  proved  that 
the  plaintiff  demanded  the  box  and  its  contents  of  the  defendants;  batthej 
refused  to  deliver  it  up,  unless  the  plaintiff  would  give  them  a  schedule  of  in 
contents. 

Marryai^  for  the  defendants.  The  defendants  received  this  box  fipom  Mr. 
WUHmn  Ciuiion^  as  his  agents;  and  they  had  it  delivered  to  them,  on  the 
special  trust  to  deliver  it  to  the  plaintiff  on  his  giving  an  inventory.  Now,  if 
they  had  delivered  ^e  box  over  against  their  authority,  they  would  have  hew 
doing  wrong.  A  deniand  and  refusal  are  evidence  of  a-conversion,  but  if  it 
•ppears  that  the  refusal  was  on  a  &ir  ground,  that  is  no  conversion.  ffilHam 
Ckttton  was  interested  in  the  property,  and  without  an  inventory  he  eooki 
have  no  check  on  the  executor,  who  might  do  what  he  chose  with  die  papeit 
in  the  box.  And  further,  it  is  die  daily  practice  when  papers  are  delivered  up» 
for  the  party  delivering  them  to  take  a  receipt  specifying  what  papers  are  deti- 
▼ered  up. 

*Abbott,  C.  J.    It  is  in  evidence  that  Mr.  WUUam  ChtUon  desired  p^^ 
it;  but  I  am  of  opinion  that  the  defendants  had  no  right  to  insist  up<m  '' 
an  inventory  before  they  delivered  up  the  box.    The  plaintiff,  as  executor,  wtf 
entided  to  the  possession  of  the  papers  of  the  deceased,  and  that  being  so,  be  ii 
entided  to  recover  in  this  aotion. 

Verdict  for  the  frfaintiff. 

Chitiy,  and  PaitUon^  for  the  plaintiff. 

Marryatf  and  Comyn^  for  the  defendants. 

[Attomies— /b»<yti//,  and  CbUtwi  4r 
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BILLARD  et  al.  v.  HAYDBN  et  al. 


If  the  inportation  of  certain  goods  be  prohibited,  and  the  plaintiff  aell  raeh  i^ooda  in  thi« 
cottBtry  to  A.,  who  indorses  a  bill  of  exchange  to  him  in  payment — the  plaintiff  cannot 
recover  on  that  bill  against  the  acceptor,  altheitgh  there  was  no  evidence  that  the  plain* 
tiff  was  the  importer  of  the  prohibited  goods. 

Assumpsit  by  the  plaintiffs  as  indorsees,  against  the  defendants  as  acceptors 
of  a  bill  of  exchange,  drawn  by  a  person  named  FieMtaU^  for  73/.  H)«.t  payable 
to  the.  drawer's  order,  and  by  him  indorsed  to  the  plaintifl5s« 

The  defence  was,  that  the  bill  had  been  indorsed  to  the  plaintiffs  for  the 
price  of  a  quantity  of  French  silks,  sold  by  them  to  FieitaU^  the  drawer  of  the 
bill.  This  sale  being  antecedent  to  the  stat.  0  Geo.  4,  e.  Ill,  which  allows 
the  importation  of  FVench  silks,  it  was  contended  that  it  was  void  under  the 
Stat.  50  Geo.  3,  c.  55,  a.  1  .t 

•4731  *^^  prove  this,  the  drawer  stated  that  the  plaintiffs  were  silk  mer- 
^  chants,  having  a  silk  manufactory  in  Parii^  and  that  he  indorsed  this 
bill  to  them  in  payment  for  a  quantity  of  manufactured  silk  goods,  which  one 
of  the  plaintiffs  stated  to  be  French,  though  the  witness  could  not  possiUy 
swear  that  they  were  so. 

Comyrii  for  the  plaintiffs.  The  stat.  50  Geo.  8,  e.  55,  only  prohibits  the 
importation  of  foreifirn  silks,  and  it  does  not  at  all  appear  that  the  silks  were 
imported  by  the  plamtiffs.  The  statute  does  not  make  the  sale  of  them  void ; 
and  I  would  submit,  that  as  there  is  no  evidence  that  the  plaintiffs  imported 
them,  they  are  still  entitied  to  recover  on  the  bill. 

•4741        Abbott,  C.  J.    This  transaction  arose  before  the  late  *act.    The  stat. 
-I   of  the  50  Geo.  3,  c,  55,  prohibits  the  importation  of  all  foreign  silks,  and 
I  have  no  hesitation  in  saying  that  if  these  were  foreign  silks,  and  the  bill  was 
given  in  payment  for  them,  the  plaintiffs  cannot  recover. 

Verdict  for  the  defendants, 

Comyn^  for  the  plaintiffs. 

Chittyt  for  the  defendants. 

[Attomies— Gn;^^  and  B.  A.  Coitle.] 

t  By  the  stat.  50  Oeo.  3,  e.  55,  «.  1,  it  is  enacted,  '*  that  no  foreign  silk,  crapes,  or  ti^ 
lanies  of  anv  description  whatever,  (except  of  China  or  the  Eait  Indist,  imported  for  eipor- 
tation,)  shall,  from  and  after  the  passing  of  this  act,  be  imported,  brought,  or  conveyed  into 
the  kingdom  of  Great  Britain^  or  the  islsnds  of  Guermey.  Jeney,  Aldemey,  Sark  or  Man  ; 
and  if  any  such  foreign  silk,  crapes,  or  tiffsnies,  shall  be  found  in  the  ousiooy  or  possession 
of  any  person  or  persons  in  Great  Britain,  or  the  islands  aforesaid,  and  which  shall  not 
have  been  imported,  brought,  or  conveyed  into  the  same  respeciively,  and  on  which  the 
proper  duty  of  customs  shall  not  have  been  paid  before  the  passing  of  this  act,  the  same 
shall  be  forfeited  ;  and  in  case  any  such  foreign  silk,  crapes,  or  tiffanies,  shall,  at  the  time 
of  the  importation,  be  mixed  with,  sewed,  or  made  up  in  any  apparel,  garment,  or  furni- 
ture, or  other  materials,  all  such  foreign  silk,  crepes,  and  tiffanies,  and  also  the  apparel, 
garment,  or  furniture,  and  other  materials,  in,  with,  or  upon  which  the  same  shall  be 
mixed,  sewed,  or  made  up,  shall  be  forfeited,  and  the  importer  and  importers,  and  the  per- 
son and  persons  in  whose  custody  or  possession  the  said  crapes,  or  tiffanies,  or  apparel, 
garment,  or  furniture,  or  other  materials,  shsU  be  found;  or  who  shall  vend,  utter,  sell, 
or  expose  ro  sale,  or  otherwise  dispose  of  any  such  crapes,  or  tiffsnies,  or  apparel,  gar- 
ment, furniture,  or  other  materials,  or  who  shall  sew,  work,  or  make  up  any  such  crapes 
or  tiflGinies  in  Great  Britain,  or  the  islands  aforesaid,  for,  or  in,  or  upon  any  garment,  or 
wearing  apparel,  shall  be  subject  and  liable  to  the  like  penalties,  to  which  the  importers 
and  person  having  in  their  casiody  or  possession,  or  vending,  uttering,  selling,  or  exposing 
to  sale,  or  otherwise  disposing,  or  sewing,  working,  or  making  op  any  foreign  wrought 
ailks  or  velvets,  are  subject  and  liable  by  an  act  passed  in  the  sixth  vear  of  the  reign  ofma 
present  Majeetjr,  for  prohibiting  the  importation  of  foreign  wrought  silks  and  velvets." 
Bat  the  prohibition  contained  in  that  section  is  repealed  by  the  stat.  6  Geo.  4,  e.  165,  «.  277 ; 
and  bv  the  stat.  6  Geo.  4.  c.  til,  a  duty  is  laid  on  the  importation  of  foreign  silks,  which 
was  altered  in  some  respects  by  the  stat.  7  Geo,  4,  c.  63. 

Although  this  case  is  thus  rendered  less  important  as  to  foreign  silks,  it  appears  equally 
to  apply  to  any  other  species  of  goods,  the  importation  of  which  ia  prohibited. 
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MAYELSTON  v.  Lord  Vbcoimt  PALMER8T0N. 

V^ance.  If  in  an  aetion  of  covenant  the  declaration  state  that  the  deed  was  madt 
between  the  piaintifiTof  the  first  part ;  J.  C.  of  the  second  part ;  and  A.  B.  of  the  third; 
and  the  deed,  when  prodaced.  appear  on  the  face  of  it  to  be  bjr  the  plaintiff  as  tniitM 
of  J.  C.  of  the  first  part ;  G.  C.  o(  the  second  ;  and  A.  B,  of  the  third  part ;  and  the  desd 
be  ezecnied  bjr  G,  C.  This  is  a  fatal  variance,  although  the  breaches  assigned  do  not  ia 
maj  way  affect  the  party  who  is  intended  to  be  described  as  of  the  second  part 

Covenant.  The  declaration  stated,  that  on  the  26th  4^7  of  Novtmhtr^ 
1803,  ^  by  a  certain  indenture  then  and  there  mcuU  between  the  said  plaintifi^ 
(therein  described,)  of  the  first  part;  James  Cook  and  Hannah  his  wife,' of  the 
second  part;  and  John  Champain^  (therein  described,)  of  the  third  part;  one 
part  of  which  said  indenture,  sealed  with  the  seal  of  the  said  John  Champabu, 
the  said  plaintiff  now  brings  here  into  Court,  the  date  whereof^  dltc.,  he  the  said 
plaintiff  did  demise  and  lease  unto  the  said  John  Champain,  dec,  three  sevend 
coach  houses,  dltc,  for  twenty-one  years.  It  then  stated  covenants  by  Cham' 
pain  and  his  assigns  to  keep  the  premises  in  repair,  and  to  give  up  the  pre- 
mises and  fixtures  at  the  end  of  the  term ;  that  Champain  assigned  the  term  to 
the  defendant;  and  breaches  were  assigned,  that  the  defendant  did  not  keep  the 
premises  in  repair,  dltc.  Plea,  non  est  factum;  and  special  pleas  traversing 
all  the  breaches.     The  execution  of  the  lease  was  proved. 

Marryatf  for  the  defendant,  (having  looked  at  the  deed,)  submitted  that  the 
plaintiff  must  be  called.  The  lease  is  described  in  the  declaration  as  an  inden- 
ture of  the  plaintiff,  of  the  first  part;  James  Cook  and  Hannah  his  wife,  of 
the  *second  part;  and  John  Champain^  of  the  third  part.  Now,  in  point  r,..* 
of  fact,  the  deed  itself  states  the  plaintiff  as  the  trustee  of  James  Cook,  *- 
and  Hannah  his  wife,  to  be  of  the  first  part;  and  that  George  Cook  and  Han' 
nah  his  wife  are  of  the  second  part;  and  John  Champain^  of  the  third  part; 
and  the  deed  is  executed  by  George  Cook ;  so  that  he  is  called  George  in  one 
part  of  the  deed,  James  in  another,  and  he  executes  as  George,  Now,  I  sub- 
mit that  in  the  declaration  it  should  have  been  stated  to  be  made  by  Gsosei 
Cook,  because  he  executes  it  by  that  name ;  and  if  iu  the  body  of  the  deed  he 
was  called  James,  it  should  be  stated  to  be  made  by  George  Cook^  but  purport- 
ing to  be  the  deed  of  Jamis, 

Praed,  on  the  same  side.  The  allegation  that  the  deed  was  made  by  certain 
parties,  must  be  taken  to  mean,  that  it  was  executed  by  them ;  and  in  the  case 
of  Htdl  V.  Cazehove,  4  Ea.  477,  the  correct  form  of  declaring  will  be  found.! 
There  tlie  deed  was  sealed  on  a  day  different  *from  the  date,  and  that  r^im^ 
was  averred;  and  here  the  declaration  should  have  first  stated  it  as  a  '- 
deed  purporting  to  have  been  made  between  such  and  such  parties,  and  then 
have  averred  that  it  was  made  by  persons  of  different  names. 

Gumey,  for  the  plaintiff.  We  have  in  our  declaration  followed  the  descrip- 
tion of  the  parties  at  the  beginning  of  the  instrument,  and  we  prove  our  alle- 
gation, by  showing  the  parties  to  be  so  described  in  the  deed. 

t  In  the  case  of  Hall  v.  Casdieve,  the  declaration  stated  that,  '*  whereas  by  a  charter  party 
of  affreightment,  purporting  to  be  indented,  made  and  concluded,  in  London,  on  the  6ih  oi 
February,  1801,  between  toe  plaintiff  as  owner  of  the  ship  Argo,  then  lying  in  the  river 
Thame$t  end  bound  for  Demerara,  on  the  one  part ;  and  the  defendant  and  one  /.  B.  of 
London,  merchants,  on  the  other  part ;  but  whtdk  dtarter  party  was  infaet,Jir»t  indemtti, 
made,  and  concluded  after  the  6th  day  of  February*  to  wit,  on  the  15th  of  March.  1801,  and 
not  on  the  6ih  of  February ,  or  at  any  time  before,  and  waa  aleo  tn/ad  eealed  and  ddiverei 
by  the  plaint  if  and  defendant  only,  and  not  by  the  taid  J.  B.,  one  part  of  which  charter 
party  sealed,  dtc,  the  plaintiff  now  brinss  here  into  Court,  the  date  whereof  U  theeaHBik 
day  of  February,  1801,  it  was  witnessed  ilist  the  owner,*'  d&c.  The  defendant  craved  oyer 
of  the  charter  party,  and  demurred,  and  ahowed  for  cause  that  it  did  not  appear  that  the 
eharter  party  was  brst  indented,  made,  and  concluded,  after  the  6th  of  February,  1801,  bat 
that  it  appeared  by  the  charter  party,  that  the  same  was  indented,  made,  and  concluded  oe 
the  said  6ih  of  Fwruary,  in  the  year  aforesaid,  and  that  the  plaintiff  waa  by  law  estopped 
from  making  the  allega'tions.  Bat  the  Court  overruled  the  demurrer,  and  gave  judgmeat 
for  the  plaintifi:  »         e       j«-» 
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Ta^aurd^  on  the  same  side.  The  coyenantwe  declare  on  is  by  C^ampainf 
and  the  part  of  the  deed  that  regards  him  is  all  that  is  material  to  us  in 
this  cause.t 

Abbott,  C.  J.  The  question  is,  whether  the  plaintiff,  in  his  declarationt 
has  rightly  described  the  deed :  the  declaration  alleges  it  to  be  by  ^e  plaintiff, 
of  the  first  part;  Jamss  Cook  and  Hatmah  his  wife,  of  the  second;  and  CAom- 
•4771  poin^  of  the  third.  By  one  part  of  the  deed  that  'appears  to  be  correct, 
J  but  by  another  part  of  the  deed,  it  is  made  uncertain  whether  it  is  the 
deed  of  Jambs  Cook  or  of  Gkorge;  and  when  we  come  to  the  execution,  we 
find  that  that  is  by  George  Cook  Now,  the  plaintiff  states  it  to  have  been 
nwde  by  James  Cook  and  I  am  of  opinion  that  it  was  made  by  Oeorge  Cookf 
and  I  think  the  plaintiff  must  be  called. 

Nonsuit 

Qumey^  and  Talfotird^  for  the  plaintiff. 

Marryai^  and  Praed^  for  the  defenduit. 

[Attomies — Son  ^  Co.^  and  C  WiU(m*'\ 

tin  the  caM  of  Gordom  ▼.  AuBtim  and  others,  4  T.  R.  611,  the  plaintiff  sued  on  % 
^roniraory  note,  made  by  the  6rm  of  Auttin,  Strobell,  and  Shirtlift  who  were  declared 
agaioBt  bjr  the  names  of  William  Austin,  Robxrt  Strobell,  and  William  Skirtl^,  the  two 
last  of  whom  were  stated  to  be  outlawed, — the  defendant,  itusfMi,  pleaded  the  ^neral 
tnne.  At  the  trial,  it  appeared  that  the  note  was  signed  by  the  n^me  of  the  firm,  as  first 
fflsntiooed ;  and  it  was  proved  that  the  partnership  consisted  of  William  Anttin,  Dahib^ 
StnMl,  and  William  Shirtliff.  It  was  objected  that  the  plaintiflf  ought  to  be  nonsuited, 
on  the  ground  of  variance  between  the  contract  declared  upon,  and  that  proved  ;  it  appear* 
ing  to  be  between  different  persons.  JSr«*tfie,  eonlra,  contended,  that  as  the  defendant 
was  properly  described,  he  could  not  take  advantage  of  a  variance  with  respect  to  the 
Dsmes  of  the  others,  aiid  he  having  alone  pleaded  the  general  issue,  the  question  at  niai 
nrnu  would  only  be  whether  he  had  promised  or  not.  But  the  Court  held,  that  the  action, 
being  on  a  written  instrument,  the  evidence  did  not  prove  the  contract  declared  on.  Ana 
Mr.  Justice  Bnlhr  said— It  stands  thus,  the  plaintiff  declared  upon  a  note  given  by  three 
persons,  describing  them,  and  the  note  given  in  evidence  was  made  by  dinerent  persons. 
The  evidence,  therefore,  did  not  support  the  contract  declared  upon. 


GREAVES  V.  HUNTER. 

If  a  person  prove  that  he  has  never  seen  the  defendant  write,  and  has  never  corresponded 
with  him,  but  has  seen  papera  in  the  master's  office,  which  the  attorney  of  the  party 
admitted  to  be  of  his  handwriting,  and  the  person  has  acted  on  these  papers  so  admitted: 
This  is  not  such  a  knowledge  o?  the  part v 'a  handwriting  as  will  enable  the  person  to 
prove  a  written  document  alleged  to  be  in  his  handwriting. 

MoNXT  had  and  received.    Plea — General  issne. 

To  prove  a  letter  to  be  of  the  defendant's  handwriting,  Mr.  Holdswortk  the 
plaintiff's  attorney,  was  called ;  he  said,  I  know  the  defendant's  handwriting 
from  having  seen  other  papers  in  the  Master's  ofiice,  which  were  admitted  to 
be  of  his  handwriting  by  the  defendant's  attorney,  and  1  have  frequently  acted 
on  those  papers  so  admitted  to  be  of  his  handwriting;  but  I  never  saw  the 
defendant  write,  nor  did  I  ever  correspond  with  him. 

Abbott,  C.  J.  This  is  not  sufiicient.  The  witness  cannot  be  allowed  to 
compare  the  paper  he  is  called  to  prove  with  those  he  speaks  of  at  the  Master's 
office,  which  is  all  that  this  amounts  to. 

The  plaintiff  made  out  his  case  by  other  evidence. 

Verdict  for  the  plaintiff. 
8H 
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BrmtgKamt  and  Talfmrd^  for  te  pbindff. 
Searietif  for  the  defendant 

[Attomies — Hutdntuan  4r  A,  and  Ro^^erJ] 


•COOKE,  Esq.,  v.  BANKS  et  al.  [MTS 

Od  the  question  whether  a  place  is  parcel  of  a  certain  parish,  old  entries  made  by  sehareh- 
warden  in  a  book,  by  which  ho  does  not  charge  himself,  but  in  which  he  merely  makei 
statementa  relative  to  repairs,  dtc,  done  to  a  chapel  in  the  pariah  church,  alleged  to 
belong  to  the  place  in  question,  are  not  evidence. 

Trb8pa88  for  taking  the  plaintiff's  goods.  Plea-— General  issne.  The 
defendants  were  parish  officers  of  St  JlnSrew^  Holbom;  and  the  realqnestioA 
to  be  tried  in  this  case  was,  whether  the  Siont  BuUdingt  in  LineobCi  J!nji» 
were  a  part  of  the  parish  of  St,  Andrew^  Holbom, 

The  taking  of  the  goods  was  admitted ;  and  among  a  great  deal  of  other 
evidence  to  show  that  this  part  of  Lineoln^i  Inn  was  a  part  of  this  parish, 
and  that  the  inhabitants  of  Lincoln*8  Inn  had  a  chapel  in  iSlt.  Amrtufa 
Church — ^the  defendant's  counsel,  having  proved  that  a  person  named  Beniley 
was  churchwarden  of  the  parish  in  the  year  1584,  wished  to  read  sevem 
entries  in  a  hook,  produced  from  among  the  parish  books,  written  in  a  hand- 
writing  of  Queen  Mizabtth*8  reign,  the  title  of  which  was,  ••The  Sacristur 
Register  or  Vestry  book,  containing  the  days,  and  years,  and  names  of  vm 
temporal  officers  belonging  to  the  church  and  parish,  as  yearly  are  to  be 
chosen,  by  order,  within  the  parish  of  St,  Andrew^  in  HoWom^  at  the  vestry; 
and  also  all  such  rates,  ordinances,  decrees,  statutes,  arbitraments,  and  agree- 
ments, as  have  been  had,  made,  and  done,  by  the  parson,  churchwardens,  and 
assistants,  from  time  to  time,  since  the  year  of  our  Lord,  1581,  at  their  sevenl 
sittings,  to  the  glory  of  God,  the  peace  of  the  church,  and  wealth  of  the  parish, 
now  first  collected  and  reduced  into  a  register  or  book  for  good  order  sake, 
and  a  precedent  to  be  followed  and  well  continued  and  kept  of  his  successon, 
by  Thomtu  BtrUley^  churchwarden,  A.  D.  1584." 

Near  the  end  of  the  book  was  this  title,  •*  Some  monuments  of  antiquities 
worthy  memory,  collected  and  gathered  out  of  sundry  old  accounts,  had  and 
made  by  churchwardens,  night  wardens,  and  such  like  officers  of  the  parish, 
since  the  time  of  king  Henry  the  sixths  by  Thomae  Bmlley^  Gent.,  some  time 
an  unprofitable  member  and  churchwarden  of  the  parish,  in  the  year  of  our 
Lord,  1584." 

*Under  this  tide  was  the  following  entry,  which  the  defendants'  coun-  r«^«p 
eel  proposed  to  read :—  ^ 

**Itefn^  the  first  three  pews  in  Lincoln^ $  Inn  Chapel^ 
The  pews  in     were  made  by  BaHan^  carpenter,  at  the  assignment  of         .. 
Chi^ell  *  ^^'  ^^'^  ^en  churchwarden,  and  cost  the  parish  5/.,   ^  ^ 

which  eight  pews  cost  in  all  10/«  16«.  and  better,  as 
appears  in  Mr.  Roptr*s  accounts. 

Abbott,  C.  J.  (Having  read  the  entry.)  This  is  matter  of  history,  and 
therefore  is  not  evidence. 

Scarlett^  for  the  defendants.  I  submit  it  to  your  Lordship  as  matter  of  f^a« 
tation,  and  therefore  evidence. 
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AnoTT,  C.  J.  General  repatation  maj  perhaps  he  evidencey  bat  not  a 
statement  of  particular  facia. 

SearUtU  I  wiih  to  show  a  reputation  that  Lineoin^t  Inn  had  a  chapel  in 
St,  Jindrew^M^  Hoibom, 

Abbott,  G.  J.  I  think  that  this  entry  is  not  admissible  as  evidence  of 
that  fact. 

Scarleit  then  proposed  to  read  the  entry  which  was  in  the  same  book  next 
but  one  to  the  preceding.    It  was  as  follows : 

**Mem*^  That  tliis  year  alqo,  in  the  month  of 
All  tbeglus  Jtdy^  1583,  all  the  glass  windows  in  the  church,   85  Elii. 

rburcb^pidon8?y  especially  the  windows  in  IJncoln^i  Inn  chapel,  a 
broken  with  the  little  before  new  glaaed  with  many  fair  coats  or  scutcheons 
clip  of  gunpowder  of  arms,  emblazoned  at  the  only  chaiges  of  Mr.  — ^— «• 
Lane.  * "filf *5«n»-  ^^^^^^^^  ^^^  married  Mrs.  Con^ion^  of  Uiis  parish,  and  late 
afi'/arrossetupin  deceased,  were  pitifully  shaken,  rent,  and  broken  down,  as 
Lmcoln't  Inn  cha-  ^a^m  ^  the  houses  round  about  that  part  of  tlie  ^parish 
l58o'*ore'dcfacS  alsmost  were,  with  the  monstrous  and  ruge  blast  of 

ind  broken.  ^^  gunpowder,  that  lately  was  set  on  fire  and  blew  up  all  the 

gunpowder  house,  and  other  tenements  in  Fetter  Lane^  to  the 
destruction  of  many  houses  and  spoil  of  much  goods  thereaboutB,  yea,  and  to 
the  death  of  one  or  two  men." 

Scarleit.  We  submit,  that  this  entry  is  evidence,  because,  at  this  time, 
Bentley  was  churchwarden ;  and  as  this  entry  goes  to  admit  that  the  parish 
were  bound  to  repair  the  windows,  it  is  an  admission  of  a  right  against 
themselves. 

Abbott,  C.  J.    Does  the  writer  of  the  book  charge  himself  by  this  entry  ? 

Scarlett.     No,  my  Lord. 

Undal,  S.  G.  The  title  in  the  book  under  which  these  entries  are  placed, 
u«  ''Some  monuments  of  antiquities  worthy  of  memory,  collected  by  Thameu 
Bentley t  churchwarden,  in  the  year  1684,"  and  the  running  tide  of  that  part 
of  the  book  is,  **  Memorable  Antiquities." 

Abbott,  G.  J.  (Having  read  the  entry.)  It  is  the  history  of  blowing  up  a 
house  in  Fetter  Ijmt^  by  gunpowder,  and  the  effect  it  had  on  the  parish  church. 

Scarlett.  We  donU  use  it  as  evidence  of  the  fact  of  the  blowing  up  of  the 
house,  but  as  the  reputation  of  the  limits  of  the  parish ;  and  we  submit  that 
tills  entry  would  be  evidence  if  the  question  were  whether  the  churchwardens 
were  bound  to  keep  this  window  in  repair. 

Abbott,  G.  J.  The  entry  speaks  of  the  glazing  being  done  by  a  particular 
individual.     I  think  it  is  not  evidence. 

*48I1       '^^  defendants*  counsel  then  offered  an  entry,  in  the  *same  book, 
-*  next  after  the  entry  above  set  forth.     It  was  as  follows : 

-,  "Jllfein**"-   That  the  new   door  of  stone  and 

dwr  in  Zt!^/«»t    wainscot  in  Uneoln'$  Inn  chapel,  leading  to  the   26  Elii. 

inn  Chapel,  made,    south  church  yard,  was  made  this  year  by  consent 

of  the  vestry,  for  the  ease  of  the  parishioners,  gentlemen,  and 
others,  lately  placed  in  the  new  pews,  the  chancel  and  aisles ;.  which  alone,  all 

charges  received,  stood  the  parish  in  4/.  3s.  lU.  as  appeareth  more  partlarly 
in  the  book  of  accounts." 

••JMm**'    That  the  two  pews  wherein  Mrs, 
Thefournewpewa  Payne  and  Mrs.  Bartlett  now  are  set,  together   26  Elii. 

Chtrerfim'  mTde.    ^'«^  ^«  ^V  ''^^"'^''*  Pfws,  where  Mrs.  Jiyrworth 

and  Mrs.  Cotoper  are  placed,  were  this  year  also  new  added 
10  Mr.  Peryn^a  pewi*.  made  in  his  first  time,  and  now  first  made  for  Mrs.  Ayl- 
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wortht  at  the  charges  of  the  pariah  for  the  moat  part,  save  that  Mr.  ^yiwart 
gave  towards  his  wife's  pew  fiAy  shillings.  The  charges  of  these  foar  pew. 
as  appeareth  by  the  accounts,  was  above  7/.,  whereoff  Mr.  ^yltoorth^  as  1  sait 
paid  fifly  shillings  for  his  wife's  pew ;  so  they  stood  the  parish  but  in  4/.  lAt.' 

Abbott,  C.  J.  These  entries  profess  to  speak  only  of  particular  fects :  u« 
entries  of  particular  facts  are  not  receivable,  unless  the  party  making  then 
chaiges  himself;  that  is  the  general  rule. 

Scarlett,  That,  my  Lord,  is  undoubtedly  the  general  rule.  But  1  submit, 
that  this  is  in  the  nature  of  a  public  book;  and  if  the  question  was,  whe&er  t 
particular  part  of  the  parish  had  a  right  to  a  certain  pew  in  the  church,  woold 
not  an  entry,  stating  that  the  parish  had  repaired  it*  be  evidence  against  the 
parish  ? 

*Abbott,  C.  J.     This  entry  does  not  go  near  that.    If  you  feel  con*  r,^g« 
fident  that  it  ought  to  be  received,  I  will  receive  it,  but  my  present  '- 
opinion  is,  that  it  is  inadmissible. 

The  defendants'  counsel  then  withdrew  the  book. 

Verdict  for  the  defendanti.t 

TTfuia/,  S.  6.,  NoUuh  and  CampbeO^  for  the  plaintiff. 

Scarlettt  Gtimey,  Merewether^  and  Coleridge^  for  the  defendants. 

[Attomies— Gfrcfii,  P.  ^  C,  and./.  S,  Tojflor,} 


Tfnio/,  8.  G.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  ths 
verdict  was  against  the  weight  of  evidence. 

t  Entries  in  private  books  are  in  ^neral  not  evidence,  unless  the  party  makiiw  tlien 
charge  himself  bj  so  doing ;  but  entries  in  the  books  of  deceased  rectors,  vicars.  £c.,  tn 
evidence  as  to  questions  of  tithe,  because  these  entries  can  only  benefit  their  successors. 
In  the  case  ofBuUen  v.  Midkel,  4  Dow.  297,  and  2  Price,  399,  where  the  question  vat, 
whether  certain  farms  were  covered  by  moduses,  the  defendant,  having  shown  that  sesrck 
had  been  made  in  the  reaistries  of  the  diocese  for  the  endowment  of  the  vicarage,  wished 
to  read  as  secondary  evidence  of  it,  certain  entries  from  a  book  called  the  ChafiuUrytf 
GUutonbury  Ahbejf,  to  which  abbey  the  advowson  had  belonged.    This  Chartulary  wis 

{produced  from  the  muniment  room  of  the  Marquis  of  BaCA,  into  whose  hands  some  of  the 
ands  of  the  Abbey  had  passed.  This  book  contained,  besides  the  entries  in  question, 
several  others  relative  to  the  rights  of  the  Abbey,  an  account  of  the  giants  who  origintlly 
inhsbited  the  British  Island,  a  genealogy  of  the  Kinn  o(  England,  beginning  with  ilda^ 
something  de  pondert  Lan^t  a  calendar,  a  list  of  bulls  and  licenses,  &.c.  The  haodwritiif 
was  proved,  from  its  style,  to  be  of  the  end  of  the  13th,  or  the  beginnioff  of  the  Uth  eeih 
tury.  These  entries  were  objected  to,  and  Ckamhre,  J.,  held  them  to  be  inadmissible; 
but  the  Court  of  Exchequer  ( Wood  diaMentiente)  granted  a  new  trial,  conceiving  that  thef 
ought  to  have  been  admitted :  Bayleti^  J.,  at  the  second  trial  admitted  them ;  aiM  a  verdiet 
being  found  for  the  defendant,  the  plaintiff  afterwarda  appealed  to  the  House  of  Lords: 
and  It  waa  there  held  that  the  entriea  were  rightly  admitted  in  evidence. 


•WEMYS,  Esq.,  Executor  of  WEMYS,  v.  GREENWOOD  et  al.     [•«! 

Procftcs— Where  a  easa  turned  solely  on  a  question  of  law,  and  there  was  no  &et  iadir 
pute  between  the  parties,  the  L.  C.  J.  refused  to  certify  for  the  special  Jury. 

MoNST  had  and  received.    Plea — General  issue. 

This  action  was  brought  hj  the  plaintiff,  as  executor  <^  the  late  GeoenI 
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Wemys,  to  recover  a  sum  of  200/.,  allegred  to  have  been  due  to  him,  as  a  balarr e 
of  the  off  reckonings  of  the  ninety-third  regiment  of  foot,  of  which  the  plain- 
tiff's testator  had  been  colonel.  There  was  no  fact  in  dispute,  and  the  case 
turned  on  a  mere  question  of  law.  The  Jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  of  King's  Bench,  on  a  special  case. 

Brougham^  for  the  plaintiff,  applied  to  the  Lord  Chief  Justice  to  certify  that 
this  was  a  fit  case  to  be  tried  by  a  special  Jury. 

Abbott,  C.  J.  I  cannot  certify  for  the  special  Jury;  here  is  no  question  of 
&et  in  dispute  between  the  parties,  and  I  cannot  say  that  there  was  any  neces- 
sity for  a  special  Jury. 

Brougham^  and  Parke^  for  the  plaintiff. 

Tlndal,  S.  G.,  and  Curwood^  for  the  defendants. 

[Attomies — Vizard  ^  B.,  and  Ik/nmore  ^  CoJ] 


REX  V.  CROSS. 

it  a  party  set  ap  a  noxious  trade,  remote  from  habitations  and  public  roads,  and  after  that 
new  houses  are  built,  and  new  roads  constructed  near  it,  the  party  may  continue  his 
trade,  although  it  be  a  nuisance  to  persons  inhabiting  such  houses  or  passing  along  such 
roads. 

Indictment  for  a  nuisance  in  keeping  a  house  for  slaughtering  horses,  at  a 
place  called  Bell  Isle,  in  the  parish  of  Si.  Mary,  Islington.    There  were  also 
*4841    ^^^'^^  *framed  on  a  private  act  of  Parliament,  59  Geo.  3,  c.  39,  ».  88» 
J   on  which  no  question  was  raised.     Plea — Not  Guilty. 

It  was  also  proved  that  very  offensive  smells  proceeded  from  the  defendant's 
slaughtering  house,  to  the  annoyance  of  those  who  lived  near  it,  and  also  of 
persons  who  passed  along  a  turnpike  road,  leading  from  Battle  Bridge  to  HoU 
loway. 

The  defendant  put  in  a  certificate  and  license,  under  the  statute  26  Geo.  3,  e 
71,  f.  1,  authorising  him  to  keep  a  house  for  the  slaughtering  of  horses. 

Abbott,  C.  J.  This  certificate  is  no  defence ;  and  even  if  it  were  a  license 
from  all  the  magistrates  in  the  county  to  the  defendant  to  slaughter  horses  in 
this  very  place,  it  would  not  entitle  the  defendant  to  continue  the  business  there, 
one  hour  after  it  becomes  a  public  nuisance  to  the  neighborhood.  If  a  certain 
noxious  trade  is  already  established  in  a  place  remote  from  habitations  and 
public  roads,  and  persons  afterwards  come  and  build  houses  within  the  reach 
of  its  noxious  effects  ;  or  if  a  public  road  be  made  so  near  to  it  that  the  carry- 
ing on  of  the  trade  becomes  a  nuisance  to  the  persons  using  the  road  ;  in  those 
cases  the  party  would  be  entitled  to  continue  his  trade,  because  his  trade  was 
legal  before  the  erection  of  the  houses  in  the  one  case,  and  the  making  of  the 
road  in  the  other. 

Verdict — Guilty. 

Scarlett^  Gurney^  and  Adolphui^  for  the  prosecution. 

The  defendant  in  person. 

[Attomies— 7Yfn«  ^  Scadding,  and  Coleman.'] 
Vol.  XII.— 87  8  h  2 
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♦REX  V.  NEIL. 

To  rapport  an  indictment  for  a  nuiaance,  it  is  not  neceaaarv  that  the  amella  produced  by 
it  should  be  injurioaa  to  health,  it  is  sufficient  if  they  be  offensive  to  the  senses. 

Indictment  for  a  nuisance,  in  carrying  on  the  trade  of  a  Tarnish  maker,  at 
Bell  hie,  in  the  parish  of  St.  Mary,,  Mmgton.  This  indictment  also  con- 
tained counts  framed  on  the  private  act  of  Parliament,  50  Geo,  3»  c  30,  s,  88, 
on  which  no  question  was  raised. 

For  the  prosecution,  it  was  proved  that  offensive  smells  proceeded  from  the 
defendant's  manufactory,  to  the  annoyance  of  persons  passing  along  a  road  lead- 
ing from  Battle  Bridge  to  Highgate. 

The  defence  put  in  proof  was,  that  the  smeUs  that  proceeded  from  the  defend- 
ant's manufactoiT*,  were  not  injurious  to  health  ;  and,  secondly,  that  at  Bell  Me, 
and  in  the  immediate  neighborhood  of  the  defendant's  manu&ctory,  there  were 
several  houses  for  slaughtering  horses,  a  brewery,  a  gas  manufactory,  a  melter 
of  kitchen  stuff,  and  a  blood  boiler ;  and  that  although  the  accumulation  of  all 
the  smells  was  offensive,  yet  that  the  defendant's  alone  would  not  have  been 
so,  and  therefore  was  no  nuisance. 

Abbott,  C.J.  It  is  not  necessary  that  a  public  nuisance  should  be  injurious 
to  health ;  if  there  be  smells  offensive  to  the  senses,  that  is  enough,  as  the 
neighborhood  has  a  right  to  fresh  and  pure  air.  It  has  been  proved  that  a 
number  of  other  offensive  trades  are  carried  on  near  this  place,  knackers,  melt- 
ers  of  kitchen  stuff,  &c. ;  but  the  presence  of  other  nuisances  will  not  justify 
any  one  of  them ;  or  the  more  nuisances  there  were,  the  more  fixed  they  would 
be ;  however,  one  is  not  the  less  subject  to  prosecution  because  others  are  cul* 
pable.  The  only  question  therefore  is  this— -Is  the  business  as  carried  on  bj 
the  defendant  productive  of  smells  offensive  to  persons  passing  along  the  public 
highway  ?  Verdict — Guflty. 

Scarlett,  Gumey,  and  ^dolphua,  for  the  prosecution. 

Dentnan,  C.  S.,  and  Chitty,  for  the  defendant. 

[Attornies— 7?in«  4*  Scadding,  and  Martviu'\ 

In  the  case  of  Rex  v.  White  and  Ward,  1  Bur.  337,  Lord  Mansfield  lays  down,  that,  to 
eonstitnte  a  nuisance,  **it  is  not  necessary  that  the  smell  should  be  umwMeeome,  it  is 
enough  if  it  renders  the  enjoyment  of  life  and  property  uneomfartahlen'* 


•REX  t;.  WATTS.    •  [^466 

If  by  a  private  act  of  Parliament,  all  houses  for  the  slaughtering  of  horses  within  one  tfaov- 
sand  yards  of  a  certain  workhouse,  are  to  be  deemed  public  nuisancea  and  removed ;  bat 
if  they  existed  before  the  act,  the  owners  are  to  receive  a  compenaaitoo : — Held,  tbtt  if 
an  indictment  be  framed  at  common  law  with  counts  on  that  act,  the  defendant  mty  bs 
convicted  if  he  so  carried  on  the  trade  as  to  make  ii  a  public  nuiaance,  and  that  he  ii  not 
then  entitled  to  any  compensation. 

Indictment  for  a  nuisance  in  using  a  certain  house  for  slaughtering  of  hoises 
The  first  five  counts  were  framed  on  a  private  act  of  Parliament,  69  Geo.  3,  c 
39,  8.  88,  for  keeping  a  slaughter  house  for  the  killing  of  horses,  within  one 
thousand  yards  of  St.  Pancraa  Workhouse  ;  the  sixth  and  seventh  countt  were 
for  a  nuisance  at  common  law.     Plea — Not  Guilty. 

It  was  proved  that  the  defendant  kept  a  slaughter  house  for  the  killii^i^ 
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horses,  within  eight  hundred  and  forty-four  yards  of  St,  Pancraa  Workhouse, 
and  it  was  also  proved  that  smells  proceeded  from  it,  which  were  a  great  nui- 
sance to  persons  passing  along  the  adjoining  highway. 

Holl,  for  the  defendant.  I  submit  that  the  defendant  ought  not  to  be  con- 
victed, because  by  the  private  act  of  Parliament,  45  Geo.  3,  c.  99,  s,  56,t  it  is 
*4871  ^^^^^^^  ^^^^  i^  ^^y  person  should  keep  a  slaughter  house  *for  the 
•I  slaughtering  of  horses,  within  one  thousand  yanb  of  the  workhouse, 
such  house  should  be  deemed  a  nuisance,  and  be  removed  according  to  law  : 
but  that  section  further  enacts,  that  if  any  person  had  kept  any  such  place  for 
such  purposes,  before  the  passing  of  that  act,  and  should  be  aggrieved  by  the 
removal  of  it,  he  should  be  entitled  to  a  compensation,  to  be  estimated  in  the 
manner  there  pointed  out  Now,  the  defendant  carried  on  the  business  before 
the  passing  of  that  act.  It  is  true  Uiat  the  88th  section  of  the  private  act,  69  Oeo» 
3,  c.  394  does  not  speak  of  any  compensation ;  but  it  will  be  seen  that  that  sec* 
tion  applies  only  to  persons  who  **  shcUl  keep  or  use  any  house  or  place  for  the 
*4881  *^^^^^^i^i^  o^  killing  any  horse,  &c.,"  which  clearly  relates  *to  per- 
-'  sons  who  shall  begin  to  keep  such  houses  after  the  passing  of  this  latter 
statute.  The  former  statute,  45  Geo,  3,  is  indeed  now  repealeti  by  the  stat.  69 
Geo,  3 ;  but  I  submit  that  that  earlier  statute  would  still  apply  to  all  cases 
which  occurred  before  the  passing  of  the  stat.  69  Geo,  3,  which  repealed  it. 

Abbott,  C.  J.     If  the  defendant's  slaughtering  house  was  so  conducted  as 

t  By  the  private  act  of  Pariiament,  45  G«o.  3,  e,  99,  «.  56,  after  reciting  that  *'  whereas 
it  is  of  great  coDeeqaence  not  only  to  the  preserving  of  the  health  of  the  poor,  who  may 
be  assembled  in  the  said  workhouse  [of  the  parish  of  St.  Panerat,]  but  to  the  preventing 
of  the  spreading  of  contaaioas  disorders,  that  no  infectious,  or  noxious,  or  unwholesome 
trade  or  business  should  be  carried  on  near  to  said  workhouse ;  it  is  enacted  *  that  if  any 
person  or  persons  shall  keep  or  employ  any  house  or  place  for  the  purpose  of  slaughter- 
ing or  kilhng  any  horse,  mare,  or  gelding,  colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf, 
sheep,  hog,  or  other  cattle,  which  shall  not  be  killed  for  butchers'  meat,  or  of  boiling  or 
preparing  varnish,  or  oil,  or  of  carrying  on  any  other  infectious,  noxious,  or  unwholesome 
Dtisiness,  within  the  distance  of  one  thousand  yards  from  the  workhouse,  to  be  erected  by 
▼irtae  of  this  act,  every  such  house,  or  place,  kept  for  such  purpose,  shall  be  deemed  and 
taken  to  be  a  common  and  public  nuisance,  and  snail  and  may  be  removed,  taken  down  or 
abated,  according  to  law,  with  respect  to  nuisances ;  and  in  case  any  person  or  persons, 
who  before  the  passing  of  this  set  shall  have  erected,  kept,  used,  and  emploved  any  house 
or  place  for  any  of  the  purposes  aforesaid,  shall  think  himself,  herself,  or  themselves  ag- 
grieved by  the  removing  or  takina  down  of  such  house,  or  the  abatement  of  such  nuisance 
as  aforesaid,  it  shall  and  may  be  lawful  to  and  for  the  said  directors,  and  they  are  hereby 
required,  on  application  to  be  made  to  them  at  one  of  their  meetings,  by  the  party  or  par- 
ties considering  himself,  herself,  or  themselves  agarieved  as  aforesaid,  to  maae  such  com- 
pensation to  such  party  or  parties  for  the  damage  by  him,  her,  or  them  austained  as  above 
mentioned,  as  to  tne  said  airectors  shall  seem  reasonable  ;  and  in  case  such  party  or  par- 
ties, and  the  said  directors,  cannot  agree  as  the  amount  of  anv  such  compensation,  then 
and  in  every  such  case,  such  compensation  shall  be  ascertained  and  settlea  by  a  Jury,  to 
proceed  in  like  manner  as  hereinbefore  directed  with  regard  to  makine  satisfaction  and 
compensation  to  tenants  for  years,  of  any  ground  or  buildings,  required  for  the  purpose  of 
this  act ;  and  for  the  purpose  of  eonveninjg  such  Jury,  it  shall  and  may  be  lawful,  to  and 
for  the  said  directors,  to  adopt  the  same  form^  and  to  use  the  same  powers  and  authorities 
as  they  are  hereinbefore  in  that  respect  authorised  and  empowered  to  adopt  and  use ;  and 
the  money  requisite  for  such  satisfaction  and  compensation  shall  be  paid  out  of  the  monies 
to  be  raised,  leried,  and  collected  in  execution  of  this  act,  or  which  shall  come  to  the 
bands  of  the  said  directors,  or  their  treasurer  by  virtue  thereof.' " 

t  The  private  act  of  Parliament,  59  Q«o.  3,  e.  89, «.  88,  which  repeals  the  former  statute, 
after  reciting,  that  **  whereas  it  is  of  great  consequence  not  only  to  the  preserving  of  the 
health  of  the  poor  who  may  be  assembled  in  the  said  workhouse,  but  to  the  preventing 
of  the  spreading  of  contagious  disorders,  that  no  infectious,  noxious,  or  unwholesome  trade 
or  business  should  be  carried  on  near  to  the  said  workhouse,  enacts  '  that  if  any  person  or 
persons  ghall  keep,  uae  or  emoUv  any  house  or  place  for  the  purpose  of  slaughterina  or 
Killing  anv  horse,  ass,  mule,  Dufl,  ox,  cow,  heifer,  calf,  sheep,  hog,  or  other  cattle,  which 
ihall  not  be  killed  for  butchers*  meat,  or  of  boiling  or  preparing  varnish,  or  oil,  or  of  car- 
rying on  any  other  infectious,  noxious,  or  unwholesome  business,  within  the  distance- of 
one  thousand  yards  from  the  workhouse,  every  such  house  and  place,  kept  for  such  pur- 
pose, shall  be  deemed  and  taken  to  be  a  common  and  public  nuiaance,  and  shall  and  may 
be  removed,^ taken  down,  or  abated,  and  the  person  or  peraons  who  shall  keep,  use,  01 
employ  the  same  may  be  proceeded  against  by  indictment  or  otherwise,  according  to  law, 
with  respect  to  nuisances.'  *' 
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to  be  a  public  nuisance  at  common  law,  the  parish  might  at  any  time  have 
caused  it  to  be  removed,  and  I  am  clearly  of  opinion  that  in  this  case  it  was 
so  conducted  as  to  be  a  nuisance  at  common  law,  and  that  the  defendant  would 
not  have  been,  and  is  not,  entitled  to  any  compensation. 

Verdict— Guilty. 

Scarlett^  Oumey^  and  Adolphui^  for  the  prosecution. 

Holt^  and  Parkt^  for  the  defendant. 

[Attomies— 7Yfn«  Sr  Scudding^  and  Smith  4*  Buckerfidd.] 


TOD  et  al.  v.  The  Earl  of  WINCHELSEA  et  al. 

To  constitute  a  good  atteatation  of  a  will  of  laoda,  it  is  not  neceosar^  that  tbe  teataUf 
should  actually  fee  tbe  witnesses  sign  the  attestations ;  it  is  sufficient  if  he  were  ia 
such  a  situation  that  he  migkt  tee  them  attest  his  will. 

If  on  the  evidence  it  appear  that  the  teatator  was  too  weak  to  get  out  of  bed,  and  it  be 
doubtful  whether  the  attestation  was  signed  in  the  same  room  in  which  he  was,  or  in 
the  next  room,  the  door  being  open ;  it  will  be  for  the  Jury  to  say,  whether  tbe  will  was 
attested  either  in  the  same  room,  or  in  such  a  part  of  the  next  room  that  tbe  testator 
might  tee  them  sien  the  attestation :  in  either  of  those  cases  the  attestation  is  good. 
But  if  the  Jury  should  think  that  the  attestation  was  signed  b^  the  witnesses  at  a  part 
of  the  next  room  where  the  testator  could  not  see  them,  that  is  not  a  good  attestation, 
notwithstanding  the  door  between  the  two  rooms  was  open,  and  the  testator  might  hear 
what  the  witnesses  said  in  the  next  room,  if  they  spoke  in  the  ordinary  tone  of  voice. 

Issue  directed  by  Lord  Gifford^  late  Master  of  the  Rolls,  to  try  whether  the 
late  Duke  of  Roxburgh  devised  his  real  estates  or  not. 

The  real  question  was,  whether  his  will  was  duly  attested  under  the  statute 
of  frauds. 

It  appeared  that  his  Grace  was  ill  at  his  house  in  St,  James* s  Square^  and 
that  Mr.  Dundas,  an  eminent  writer  to  the  signet  at  Edinburgh^  drew  his 
will.  Sir  Coutts  TVoUer,  who  was  one  of  the  subscribing  witnesses,  stated 
that  on  the  19th  of  March,  1804,  which  was  the  night  before  his  Grace's 
death,  he  was  at  his  Grace's  house  in  St,  Jameses  Square,  to  attest  the  will  in 
question.  The  Duke  was  in  bed,  and  the  door  was  open  between  his  Grace's 
*bed-room  and  a  room  called  the  writing-room.  The  Duke  signed  the  r^  .gg 
will  in  bed,  being  supported  with  pillows  ;  he  was  exhausted  by  signing  ^ 
his  name  to  the  first  sheet,  but  his  position  being  changed,  he  signed  the  others. 
Ailer  his  Grace  had  signed  the  whole  of  the  sheets  of  the  will.  Sir  Coutti 
Drotttr  stated,  that  as  far  as  he  recollected,  he  took  leave  of  the  Duke,  aod 
himself,  with  the  other  witnesses  and  Mr.  Dundas,  then  went  into  the  wiitiDg- 
room,  the  door  between  the  two  rooms  remaining  open,  and  that  the  witneraea 
signed  their  names  to  the  attestation,  on  a  table  in  the  writing-room,  but  what 
sort  of  a  table  it  was,  or  where  it  stood,  he  could  not  remember.  Sir  Coutts 
TVotter  also  could  not  say  whether  the  Duke  could  see  them  when  tber 
signed  the  attestation ;  nor  did  he  then  know  that  it  was  material  that  his 
Grace  should  do  so ;  but  the  witness  thought  that  a  person  in  one  of  the  rooms 
could  hear  what  passed  in  the  other,  if  the  persons  there  spoke  in  the  ordinary 
tone  of  conversation. 

Mr.  Bapiiate,  another  of  the  subscribing  witnesses,  whose  deposition  taken 
on  interrogatories  was  read,  he  being  too  ill  to  attend,  stated,  that  he  beliered 
the  will  was  attested  in  the  room  where  his  Grace  was,  but  that  he  was  not 
positive.     It  however  appeared  that  when  that  witness  made  depositjon  as  to 
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the  Scotch  estates  of  the  Duke  of  Roxburgh,  he  then  thought  the  will  was 
attested  in  the  adjoining  room.     The  other  subscribing  witness  was  dead. 

It  was  proved,  that  as  his  Grace  lay  in  bed,  he  could  only  see  one  end  of 
the  writing-room ;  and  that  there  were  three  tables  in  it,  one  in  the  middle  of 
the  room,  which  as  he  lay  in  bed  he  could  not  see,  another  which  stood  in  a 
pier  between  two  windows,  which  he  could  see  as  he  lay  in  bed,  and  a  third, 
which  was  a  moveable  table  running  on  castors,  which  he  could  see  as  he  lay 
ia  bed,  if  it  was  wheeled  near  the  door,  or  to  that  end  of  the  room  where  the 
pier  table  stood. 

*490l  ^^^h  S*  ^-f  for  the  defendants.  Upon  this  evidence  *it  must  be 
-'  taken  that  the  will  was  attested  in  the  room  adjacent  to  that  in  which 
his  Grace  lay  in  bed ;  and  it  must  be  proved  to  the  satisfaction  of  the  Jury, 
that  the  will  was,  in  point  of  fact,  attested  by  the  witnesses  in  such  a  situation 
that  the  testator  could  see  them  sign  their  names.  Now  here,  at  the  most,  it 
is  quite  doubtful,  because,  if  it  was  attested  on  the  table  in  the  middle  of  the 
room,  as  it  most  likely  was,  it  was  quite  impossible  for  his  Grace  to  see  them ; 
and  if  the  Jury  cannot  say,  on  their  oaths,  that  the  will  was  attested  where  he 
could  see  the  witnesses  attest  it,  it  is  no  more  a  valid  will  than  if  it  had  been 
attested  by  two  witnesses  instead  of  three. 

Scarlett^  in  reply. — I  submit  that  the  witnesses  might  have  attested  the  will 
on  the  pier  table,  or  the  moveable  table,  or  that  the  testator  might  have  got  out 
of  bed  and  come  to  the  door  of  the  wnting-room,  so  as  to  have  seen  every  part 
of  that  room.  But  I  don't  put  it  upon  that.  I  contend,  that  although  the 
attestation  must  be  in  the  testator's  presence,  yet,  that  the  word  "  presence," 
when  you  depart  from  the  literal  meaning,  must  be  taken  to  mean  this,  that 
the  will  shall  be  attested  before  there  is  the  opportunity  of  fraud,  or  unfair 
dealing,  and  that  ocular  presence  not  being  necessary,  if  it  is  an  unbroken 
action,  and  substantially  in  the  same  place,  that  is  enough.  If  that  is  not  so, 
to  what  extent  are  we  to  go  ?  If  all  the  parties  had  remained  in  the  same 
room,  and  there  had  been  a  screen  over  which  the  testator  could  have  looked, 
or  if  the  bed  curtains  had  been  drawn,  those  would,  either  of  them,  have  been 
sufficient.  Now  I  submit  that  the  witnesses,  in  this  case,  were  virtually  in 
the  presence  of  the  testator,  during  the  whole  time ;  he  used  both  these  rooms 
as  a  sick  man,  and  none  left  the  place  till  the  whole  was  concluded.  If  the 
bed  curtains  were  drawn,  and  the  witnesses  had  remained  in  the  room,  that 
would  have  been  good  ;  why  ?  because  the  testator  might  have  drawn  back 
the  curtain:  so  here  the  testator  might  have  got  out  of  bed  while  they 
*4Q11  *^^^  flig^^ii^  ^^  attestation,  and  so  have  seen  them  at  any  part  of  the 
^  writing-room.  Eye-sight  is  just  as  much  excluded  by  a  curtain  as  a 
wall,  and  the  testator  getting  out  of  bed  and  looking  through  ^e  door,  is  just 
as  possible  as  drawing  back  the  curtain.  If  the  testator  might  see  the  attesta- 
tion, that  is  enough,  no  matter  whether  he  did  or  not ;  and  it  should  not  be 
forgotten  that  Sir  Coutti  TVotter  proves  that  they  were  within  hearing  during 
the  whole  of  the  time. 

Abbott,  C.  J.,  (in  summing  up  to  the  Jury) — The  question  is,  whether  this 
will  was  attested  in  the  presence  of  the  Duke  of  Roxburgh,  By  the  statute  of 
King  Charles  the  Second^  it  is  required  that  the  witnesses,  who  attest  a  will  of 
lands,  shall  do  so  in  the  presence  of  the  testator,  and  you  have  to  consider 
whether  they  did  so  in  this  case.  As  to  what  shall  be  held  to  be  *'  in  the  pre- 
sence*' of  the  party ;  it  cannot  be  necessary  that  it  should  be  in  his  sight,  as 
the  testator  might  have  lost  his  sight,  and  in  such  cases  other  circumstances 
have  been  held  to  be  sufficient.  The  rule  to  be  drawn  from  all  the  decisions, 
which  I  mean  to  leave  to  you  as  the  law,  is  this :  was  or  was  not  the  will 
attested  by  the  witness  in  such  a  place  that  the  Duke  o(  Roxburgh  might  h2ive 
seen  what  they  were  doing?  I  don't  say  that  it  is  necessary  that  you  should  be 
satisfied  that  he  did  see  them.  If  it  were  attested  in  the  room  in  which  he 
was,  it  is  clear  uoon  the  cases  that  that  is  sufficient;  if  a  table  was  brought  to 
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the  door,  he  might  then  have  seen ;  but  if  it  was  done  on  the  table  in  the  middle 
of  the  room,  he  could  not.  As  to  the  supposition  that  he  got  out  of  bed,  1 
think  that  there  is  no  foundation  for  that,  because  he  was  assisted  to  rise  in  his 
bed,  and  was  exhausted  by  the  writing  of  his  name  the  first  time.  One  witness 
aays,  the  will  was  attested  in  the  room,  but  Sir  Coutts  TVolter  thinks  other- 
wise ;  and  the  former,  on  another  examination,  said,  that  he  thought  the  will 
was  attested  in  the  next  room.  But  it  does  not  follow  that  the  Duke  could  not 
see  the  attestation,  because  it  was  ^attested  in  the  adjoining  room.  If  r^.ga 
it  was  executed  at  the  pier  table  he  might  have  seen  it,  or  if  the  move-  *- 
able  table  was  placed  in  one  part  of  the  room,  he  might  also  have  seen  it  You 
will  therefore  have  to  say,  whether  the  will  was  attested  in  the  bed-room;  if 
so,  there  is  no  doubt;  but  if  you  think  it  was  attested  in  the  other  room, 
whether  it  was  attested  in  such  a  part  of  that  room  that  the  testator  migfU  have 
seen  the  witnesses  attest  it :  in  either  of  those  cases,  the  plaintiffs  are  entitled 
to  a  verdict.  But  if  you  think  otherwise,  I  am  of  opinion  that  in  point  of  law 
you  ought  to  find  a  verdict  for  the  defendants. 

Verdict  for  the  plaintiffs. 

Scarlett^  Gumey^  Jacob,  and  Jardine,  for  the  plaintiffs. 
THndal,  S.  G.,  Denman,  C.  S.,  Brougham,  S.  M.  PkUlipSf  and  Stewart, 
for  the  defendants. 

[Attomies — Fast  ^  Co,,  and  Rogers  ^  CJ] 

The  authorities  on  this  subject  will  be  found  collected  in  Powell  on  DeviseB,  (Jann 
Edit.)  from  p.  80  to  p.  112. 


HICKENBOTHAM  v.  GROVES  et  al. 

If  A.  let  a  house  to  J?.,  with  a  covenant  that  the  lease  shall  determine  on  B.  coromittiDg 
any  act  of  bankruptcy  on  which  a  commission  of  bankrupt  should  issue ;  and  by  aootbet 
deed  of  the  same  date,  A.  grants  the  use  of  the  furniture  to  B.  in  like  manner,  and  wiih 
a  similar  covenant,  to  allow  A.  to  resume  the  possession  of  the  furniture  on  the  commis- 
sion of  an  act  of  bankruptcy :  if  B.  become  bankrupt,  and  the  Jury  find  that  B,  was  the 
reputed  owner  of  the  furniture,  it  will  pass  to  the  assignees  notwithstanding  these 
covenants;  and  if  it  be  proved,  on  the  one  side,  that  several  of  the  servants  of  B.,  ud 
many  of  his  customers  knew  that  the  goods  belonged  to  A.;  and  on  tt^  other  side,  sere^ 
ral  of  jB.'s  creditors  prove  that  they  considered  the  goods  to  belong  to  B.,  and  gave  him 
credit  upon  the  faith  of  them ;  and  that  he  acted  as  master  of  the  nouse,  &c.,  it  will  be 
for  the  Jury  to  say,  whether  B,  was  held  out  to  the  world  as  the  owner  of  the  goods, 
and  obtained  credit  by  the  possession  of  them. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  and  taking  awaj 
his  goods.     Plea — General  issue. 

It  appeared  that  the  plaintiff  had  been  for  some  years  the  owner  and  occupier 
of  the  Petersburgh  Hotel,  in  Dover  Street,  Piccadilly;  and  that  on  the  29th 
of  September,  1820,  the  plaintiff  granted  a  lease  of  the  hotel  to  a  *person  r^^g^ 
named  Hbdgnon,  for  a  term  of  fourteen  years  and  three  quarters,  want-  *- 
ing  ten  days,  at  a  rent  of  400/.  a  year ;  and  there  was  a  covenant  that  the  lease 
should  be  void  in  case  that  Hodgson  should  commit  any  act  of  bankruptcy,  on 
which  any  commission  of  bankruptcy  should  issue.  By  another  deed  of  the 
same  date,  the  plaintiff  granted  to  Hodgson  the  use  of  the  furniture,  &c.,  con- 
tained in  (he  hotel,  at  a  further  sum  of  600/.  a  year;  and  this  deed  also  cod- 
tained  a  covenant  that  Hodgson  should  be  at  liberty  to  purchase  the  goods,  and 
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also  a  covenant  that  his  interest  in  the  goods  should  be  at  an  end,  and  be  deter- 
mined on  his  committing  any  act  of  bankruptcy,  on  which  any  commission 
of  bankrupt  should  issue  against  him,  and  that  the  plaintiff  should  again  resume 
the  possession  of  the  goods.  In  the  month  of  March^  1823,  Hodgson  having 
become  insolvent,  a  commission  of  bankrupt  was  sued  out  against  him,  on  the 
petition  of  Joseph  Gibson,  and  on  this  commission  Hodgson  was  declared  a 
bankrupt.  Two  of  the  defendants  were  appointed  assignees  under  it,  the  other 
defendants  were  the  solicitor,  messenger,  and  others,  persons  acting  under  their 
authority.  In  the  month  oi  April,  1823,  the  plaintiff  brought  an  ejectment  to 
recover  possession  of  the  hotel,  in  consequence  of  the  forfeiture  of  the  lease  by 
reason  of  the  bankruptcy  o{  Hodgson.  In  this  ejectment  judgment  for  the 
plaintiff  was  entered  up,  and  possession  delivered  to  the  present  plaintiff,  under 
a  writ  of  possession,  on  the  13th  of  «/une,  1823.  The  plaintiff  being  thus  in 
possession,  the  defendants,  on  the  16th  of  June,  1823,  came  to  the  hotel,  and 
having  broken  in  a  panel  of  the  door,  took  away  the  whole  of  the  furniture  of 
the  hotel,  which  was  the  same  that  had  belonged  to  the  plaintiff,  and  had  been 
used  by  Hodgson,  under  the  deed  of  the  29th  of  September,  1820.  They  took 
the  furniture,  alleging  that  it  had  belonged  to  Hodgson,  and  that  it  had  passed 
to  his  assignees.  Some  time  after  this  the  commission  of  bankrupt  against 
Hodgson  was  superseded. 
*4941       ^^  these  facts  the  plaintiff  claimed  a  compensation  for  *the  injury 

•*  done  to  his  house,  and  to  the  furniture  in  the  removal  of  it ;  and  also  for 
the  loss  occasioned  to  him  by  being  deprived  of  the  use  of  it  for  ten  months,  at 
the  expiration  of  which  period  he  had  obtained  the  possession  of  it.  In  antici- 
pation of  the  defence,  it  was  proved  by  one  of  the  waiters  at  the  hotel,  that  he 
knew  that  the  goods  were  the  property  of  the  plaintiff,  and  not  of  Hodgson; 
and  that  some  of  the  other  servants,  and  many  of  the  customers  of  the  house 
knew  that  also,  but  that  other  customers  did  not. 

The  defence  as  to  the  goods  was  this,  that  after  the  commission  of  bankrupt 
^;^\ii9X  Hodgson  was  superseded,  another  commission  of  bankrupt  was  sued 
oat  against  him  on  the  petition  of  the  plaintiff,  on  which  he  was  declared  a 
bankrupt,  and  the  plaintiff  and  another  appointed  assignees.  And  it  was  con- 
tended that  Hodgson  was  the  reputed  owner  of  the  goods,  and  that  therefore 
the  plaintiff  could  not  recover  for  the  taking  of  them ;  because,  under  the  second 
commission,  they  had  passed  to  the  plaintiff  and  another  as  assignees  o(  Hodg* 
son:  and  it  was  further  contended,  that  the  covenant  in  the  second  deed  of  the 
20th  of  September,  could  make  no  difference,  if  Hodgson  was  the  reputed 
owner  of  these  goods.  To  show  that  he  was  the  reputed  owner  of  the  goods, 
it  was  proved  that  when  he  took  the  possession  of  the  hotel,  the  name  of  it  was 
changed  from  the  Petersburgh  Hotel  to  Hodgson's  Hotel  $  and  that  the  busi- 
ness was  carried  on  for  two  years  in  his  name ;  and  four  of  the  tradesmen  with 
whom  Hodgson  dealt  while  he  kept  the  hotel,  proved  that  they  considered  him 
as  the  owner  of  the  goods,  and  that  they  gave  him  credit  on  the  faith  of  the 
property  they  saw  in  the  house ;  and  as  a  further  proof  that  the  plaintiff  him- 
self treated  the  goods  as  the  property  of  the  assignees  of  Hodgson  under  the 
second  commission,  it  was  proved,  that  he  went  with  the  messenger  under  that 
commission,  and  obtained  possession  of  the  goods  from  two  of  the  defendants 
under  the  warrant  of  the  commissioners  acting  under  that  commission. 
*4051       *  Scarlett,  in  reply.     I  submit  that  Hodgson  was  not  to  be  considered 

-I  as  the  reputed  owner  of  these  goods.  If  the  goods  had  originally  been 
Hodgson's,  and  he  had  executed  a  bill  of  sale  of  them,  and  still  been  allowed 
to  have  the  disposition  of  them,  then  the  case  might  have  been  otherwise ;  biit 
here  he  had  only  a  particular  interest  in  them,  and  had  no  right  to  sell  or  dis- 
pose of  them  ;  and  where  the  party  has  but  the  limited  right  of  using  the  goods, 
and  not  the  right  of  selling,  pawning  or  disposing  of  them,  he  cannot  be  con- 
sidered as  the  reputed  owner  of  them.  In  the  case  of  Muller  v.  Moss,  1  M. 
&  S.  335,  it  was  held,  that  where  a  person  bought  a  house  and  goods,  and  per- 


696      HiCKENBOTHAM  V.  Groyes.     M.  T.  1826.    [495 

mitted  the  vendor  to  remain  in  possession  for  three  months,  the  vendor  was  in 
possession  of  a  distinct  interest,  and  was  not  to  he  considered  as  the  reputed 
owner  of  the  goods  ;  and  further,  I  apprehend  that  when  the  plaintiff  entered 
under  the  writ  of  possession,  on  the  13th  of  «/tme,  an  end  had  been  put  u>  the 
deeds,  and  that  the  plaintiff  was  in  possession  as  owner  of  the  house  and  of  aU 

in  it. 

Abbott,  G.  J.,  (in  summing  up  to  the  Jury.)  As  to  the  breaking  of  the 
house,  the  plaintiff  is  entitled  to  a  verdict;  but  the  most  important  question  in 
this  case  is,  whether  the  goods  are  to  be  considered,  in  law,  as  the  properly  of 
the  plaintiff.  The  counsel  for  the  defendants  say,  that  this  was  a  case  of 
reputed  ownership,  and  the  question  therefore  is,  whether  these  goods  were 
suffered  to  be  in  the  possession  of  Hodgson^  in  such  a  manner  that  he  was  the 
reputed  owner  of  them.  If  you  think  that  he  was  held  out  to  the  worid 
as  the  reputed  owner,  and  tliat  he  obtained  credit  from  tlie  possession 
of  them,  I  am  of  opinion  that,  in  point  of  law,  they  would  pass  to  his 
assignees.  It  appears  that  Mr.  IRckenbotham  had  kept  this  hotel,  and 
that  he  granted  a  lease  to  Hodgson,  in  which  there  was  a  covenant  that 
if  Hodgson  committed  any  act  of  bankruptcy,  on  which  a  commission  of 
^bankrupt  should  issue,  that  the  plaintiff  should  resume  his  possession.  r«jgg 
By  another  deed,  Mr.  Hickmbotham  demised  the  furniture  to  Hodgson,  *- 
who  was  to  be  at  liberty  to  purchase  it  on  certain  terms  set  forth  in  the  deed; 
and  this  deed  also  contains  a  clause  that  the  plaintiff  shall  resume  the  possession 
of  the  furniture,  if  Hodgson  should  commit  any  act  of  bankruptcy,  on  which 
a  commission  should  issue.  But  those  were  private  contracts  between  these 
parties,  and  being  unknown  to  the  world,  they  will  not  help  Uie  plaintiff,  if  you 
think  that  these  goods  were  in  the  order  and  disposition  of  the  bankrupt  For 
two  years  the  bankrupt  lives  in  the  house  as  the  owner  of  it,  his  name  is  pot 
up  as  the«  master  of  it,  and  he  acts  as  such.  It  is  true,  that  he  told  one  of  his 
servants  that  he  had  it  as  a  ready  furnished  house,  and  also  that  many  cus- 
tomers knew  that,  but  many  did  not  But  although  the  customers  of  the  house 
might  be  aware  of  the  fact^  it  does  not  follow  that  the  world  at  large  knew  it; 
and  those  persons  who  did  know  it  were  all  debtors  of  the  house,  and  not  cre- 
ditors ;  and  three  or  four  of  Hodgsoti^s  creditors  prove  that  they  gave  credit  to 
him  as  the  owner  of  the  property.  The  case  cited  was  that  of  a  house,  which 
was  a  private  dwelling;  and  what  is  most  important,  it  was  found  as  a  fact, 
that  the  real  ownership  of  the  property  was  public  and  notorious.  If  that  was 
known,  nobody  could  be  deceived,  which  is  most  material.  When  the  first 
commission  was  superseded,  there  seems  to  have  been  nothing  to  prevent  the 
plaintiff  from  claiming  the  goods,  unless  he  felt  that  there  was  a  difficnhy  about 
the  reputed  ownership;  but  instead  of  doing  that,  the  plaintiff  himself  takes 
out  a  second  commission  against  Hodgson,  and  under  a  warrant  granted  by  the 
commissioners  under  that  commission,  he  gets  possession  of  the  goods.  This 
is  a  strong  fact  Why  should  he  have  recourse  to  process  under  a  second  com- 
mission, if  he  were  not  conscious  that  he  had  put  himself  in  such  a  situation 
as  to  let  Hodgson  appear  as  owner  of  the  goods  ?  This,  however,  is  not  con- 
clusive, but  is  a  strong  fact  for  your  consideration.  But  if  you  ^think  r^^g- 
the  reputed  ownership  made  out,  the  plaintiff  is  still  entitled  to  damages  >- 
for  the  breaking  of  the  house. 

Verdict  for  the  plaintiff,  damages  40«.,  for  the  breaking  of  the  house; 
and  the  Jury  found  that  Hodgson  was  the  reputed  owner  of  the 
goods. 

Scarlett,  F.  Pollock,  Brougham,  and  Law,  for  the  plaintiff. 

Gurney,  Vennum,  C.  J.,  Curwood,  CampbeU,  E.  Lawes,  and  Alexander 
for  the  respective  defendants. 

[Attomies — Pope,  and  WaUsJ] 
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In  the  case  of  Muller,  Assignee  of  Jlfcdk,  t.  Moa,  1  M.  &.  S.  335,  there  was  an  agree- 
ment between  the  bankrupt  and  the  defendant,  by  which  the  bankrupt  agreed,  on  payment 
of  a  certain  sum,  to  convey  to  the  defendant  a  dwelling  house,  and  to  deliver  possession 
of  all  the  household  furniture  and  stock ;  and  that  after  formal  possession  should  be  deli- 
vered to  the  defendant,  the  bankrupt  should  be  allowed  to  remain  in  possession  for  three 
months  without  paying  rent.  This  agreement  wa»  notoriouM  in  the  neighborhood ^  and  on 
the  estkange  at  Liverpool^  on  the  day  after  it  took  place.  The  money  was  paid  by  the  de- 
fendant, and  a  formal  delivery  made  to  him,  and  the  bankrupt  left  in  possession  accordinff 
to  the  agreement.  The  bankruptcv  occurred  during  the  three  months ;  and  it  was  held, 
that  this  was  not  a  reputed  ownership  in  the  bankrupt. 


BEFORE   MR.  JUSTICE  LTTTLEDALE, 
{Who  Botfor  the  Lard  Chirf Justice.) 


FARQUHAR  et  al.  v.  SOUTHEY  et  al. 

An  acceptor  of  a  bill  is  not  discharged  by  the  bill  not  being  presented  for  payment  for  three 
or  four  years  after  it  becomes  due.  He  is  only  discharged  by  payment  of  the  bill,  or  by 
a  distinct  and  direct  agreement  by  the  holder  to  discharge  him. 

Assumpsit  by  the  platntifis  as  indorsees  of  two  bills  of  exchange,  drawn  by 
a  person  named  Leader^  and  accepted  by  the  defendants.  The  bills  were 
each  for  500/.,  one  of  them  was  dated  June  9d,  1822,  and  payable  three 

*4081  *°^o°^^^  ^^^^  ^^^>  ^^^  ^^®'  ^^  dated  Jtme  16th,  1823,  and  payable 
^  at  four  months  after  date. 

It  appeared  that  Leader^  the  drawer  of  the  bills,  and  the  defendants  had  both 
kept  accounts  at  the  house  of  Messrs.  Marsh  ^  Co,  as  their  bankers,  up  to  the 
time  when  that  house  stopped  payment,  in  the  year  1824,  when  the  defendants 
and  Leader  each  opened  an  account  with  the  plaintifis.  Leader  generally  owed 
the  plaintiflii  money,  as  they  discounted  bills  for  him,  but  sometimes  his  cash 
balance  was  as  large  as  1000/.;  lieader  paid  these  bills  to  the  plaintiffs,  who 
placed  the  amount  to  his  credit,  and  charged  him  interest ;  but  they  did  not  call 
on  the  defendants,  as  acceptors,  to  pay  them,  tiU  tlie  month  of  May,  1826. 

The  defence  was,  that  these  were  accommodation  bills,  and  that  the  plaintiffs 
had  discharged  the  acceptor  by  taking  interest  from  the  drawer,  and  by  letting 
so  long  a  time  elapse  before  they  c^ed  on  the  defendants ;  and  the  case  of 
Ellis  V.  Galindot  was  relied  on. 

The  witness  who  was  called  to  prove  that  they  were  accommodation  biUa, 
stated  that  there  were  dealings  in  trade  between  Leader  and  the  defendants ; 
and  that  sometimes  they  drew  on  him,  and  he  accepted  for  their  conyenienee» 
and  sometimes  they  did  so  for  his. 

t  Doug.  250  a.  In  this  case  the  question  was,  whether  something  indorsed  on  the  back 
of  the  bnt  ought  not  to  have  been  left  to  the  Jury,  for  them  to  say  whether  there  had  been 
an  agreement  to  discharge  the  acceptor.  In  Andergon  v.  Cleveland,  13  East,  430  n.,  Lord 
Manefield  said,  the  acceptor  of  a  bill,  or  maker  of  a  note,  always  remains  liable :  the 
acceptance  is  proof  of  his  having  assets  in  his  hands,  and  he  ought  never  to  part  with  them, 
unless  he  be  sure  that  the  bill  is  paid  bj  the  drawer.  And  in  the  case  of  Adanu  t.  Gregg, 
2  Stark.  533,  Al>bottt  C.  J.,  intimated,  that  he  thought  a  declaration  made  by  A.,  (who  had 
taken  up  the  bill  for  the  drawer,)  that  the  acceptor  shonld  not  be  troubled,  was  not  suffi 
cient,  in  point  of  law,  to  discharge  him. 
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F,  Pollock,  in  reply,  contended,  on  the  authority  of  the  'cases  of  r,.gg 
Dingwall  v.  Dunster^^  and  Atwood  v.  CrotodieJ;.  that  neither  lapse  of  ■- 
time,  nor  receiving  interest  from  the  drawer,  would  discharge  an  acceptor;  and 
that  nothing  short  of  an  express  agreement  that  the  defendant  should  be  dis- 
chaiged  from  liability  on  the  bills,  would  avail  the  defendants  as  a  defence  to 
the  present  action. 

LiTTLEDALS,  J.  I  think  that  these  must  be  taken  to  be  accommodation  bills; 
but  that  there  was  cross  paper  passing  between  the  defendants  and  Leader. 
These  bills,  it  appears,  get  into  the  hands  of  the  plaintiffs,  who  are  bankers, 
and  are  discounted  by  them  for  Leader,  Now  these  bills,  though  given  for 
his  accommodation,  are  binding  on  the  acceptors ;  and  unless  there  be  some- 
thing to  discharge  the  acceptor,  he  is  liable.  The  liability  of  an  acceptor  is  dif- 
ferent from  that  of  a  drawer  or  indorser.  The  acceptor  is  liable  at  all  events, 
and  is  not  discharged  unless  the  bill  be  paid,  or  there  be  an  express  agreement 
to  discharge  him,  or  a  distinct  renunciation  of  his  liability.  The  defendants 
*put  the  case  on  two  grounds :  /Ira/,  that  the  plaintiffs  took  interest  on  r^^QA 
the  bills  from  I^eader.  This  is  used  to  show  that  they  had  discharged  ^ 
the  acceptor ;  and,  secondly,  that  there  was  no  claim  on  the  defendants  till  Mmj 
last;  and  from  this  you  (the  Jury)  are  asked  to  infer  that  there  was  an  agree- 
ment to  discharge  the  defendants.  I  think  that  the  chaiging  interest  by  a  man's 
own  banker,  who  had  advanced  money  on  securities  sent  to  him  to  be  dis- 
counted, proves  little  as  between  indorsee  and  acceptor  on  the  question  whether 
the  indorsee  meant  to  discharge  the  acceptor ;  and  as  to  the  second  point,  that 
the  plaintiffs  did  not  present  the  bills  to  the  defendants  till  May  last,  it  is  not 
at  all  required  that  they  should  do  so :  however,  from  this  you  are  asked  to 
infer  an  agreement  by  the  plaintiffs  to  discharge  the  defendants.  But  whj 
should  they  discharge  the  defendants  ?  They  had  no  sort  of  inducement  to  do 
00 ;  and  unless  you  (the  Jury)  think  that  there  was  a  direct  agreement  by  the 
plaintiffs  to  discharge  the  defendants,  the  plaintiffs  are  entiUed  to  recover. 

Verdict  for  the  plaintiffs — Damages,  lOOOiL 

F,  Pollock,  and  Henderson,  for  the  plaintiffs. 

Scarlett,  and  Parke,  for  the  defendants. 

[Attomies — Macdougall  ^  Co.,  and  Roistr  ^  /.] 

t  Doug.  235  a.  In  this  case  it  was  held  that  no  laches  of  the  holder,  and  no  forbearaoce 
to  call  on  the  acceptor  for  the  amount  of  the  bill,  will  discharge  him. 

X  1  Stark.  N.  P.  C.483.  In  this  case  the  bills  were  drawn  by  Kent  ^  Co.,  and  accepted 
by  the  defendants,  payable  to  Mattingley  ^  Co.,  and  by  them  indorsed  to  the  plaintifi. 
laattingley  ^  Co.^  who  were  country  bankers,  owed  money  to  the  plaintiffs,  who  were 
London  bankers,  and,  being  pressed  by  the  plaintiffs,  sent  up  the  bills  in  question /of 
account.  These  bills  were  accepted  for  the  accommodation  of  lUattingley  4>  Co.;  and 
before  the  time  when  ihey  became  due,  the  cash  balance  at  the  plaintiffs  turned  in  faTor 
of  Mattingley  ^  Co.,  but  the  bills  were  not  withdrawn;  and  the  balance  subsequently 
turned  much  against  Mattingley  ^  Co.,  and  they  failed.  Scarlett,  for  the  defendants,  coo- 
tended,  that  these  bills  were  only  sent  to  cover  an  existing  balance  which  had  been  satis* 
fied  just  before  these  bills  became  due.  But  Lord  Ellenborough.  held,  that,  as  the  billf 
were  sent  on  account,  that  meant  th»  then  floating  account ;  and  nis  Lordship  said,  "  It  if 
clear  that  there  was  a  period  when  the  plaintiffs' Tien  ceased  to  attach,  and  when  the  billi 
miffht  have  been  redeemed ;  but  they  were  nut  reclaimed ;  and  by  allowing  them  to  remain 
in  the  hands  of  the  plaintiffs  the  lien  revested,  when,  upon  fresh  advances  made,  the  balance 
turned  in  favor  of  the  plaintiffs. 
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BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


REX  V.  TUCKER. 

If  A.  be  indicted  for  perjury,  in  swearing  that  he  did  not  enter  into  a  Terbal  agreement 
with  B,  and  C.  for  them  to  become  joint  dealers  and  copartners  in  the  trade  or  business 
of  druggists ;  and  it  appear  that  in  fact  B.  was  a  druffgist,  keeping  a  shop  with  which  A, 
had  nothing  to  do ;  but  that  A,  and  C,  being  sworn  brokers,  could  not  trade,  and  there- 
fore made  speculations  in  drugs  in  B.*»  name  with  hia  consent,  he  agreeing  to  divide 
profits  and  loss  with  A,  and  C,  thia  will  not  support  the  indictment,  as  this  is  not  the 
sort  of  partnership  denied  by  B.  upon  oath. 

Perjurt.  The  indictment  stated,  that  WUliam  HaUttU  on,  &c.,  did  exhibit 
*50I1  ^^^  ^^  ^^  complaint  in  the  Court  *of  Chancery,  &c.,  "  and  diat  the  said 
-*  bill  of  complaint  was  in  due  manner  amended ;  and  that  the  said  WtUiam 
HaUettf  in  and  by  his  said  original  and  amended  bill  of  complaint,  did  set  forth 
and  show,  amongst  other  things,  that  in  or  about  the  year  1813,  he  the  said 
PPUiiam  Hallett  and  Tliomaa  Bowden,  and  Jonatlian  TYic^er,  entered  into  a 
verbal  agreement  to  become  joint  dealere  and  co-partnere  in  the  trade  or  bust' 
nes8  of  druggists^  and  the  purchase  and  sale  of  drugs  and  merchandizes  con- 
nected with  such  trade,  and  to  divide  the  profits  arising  therefrom  in  equal 
shares  and  proportions ;"  and  (after  stating  several  other  clauses  of  the  bill) 
**  that  the  said  Jonathan  TVicAer  did  falsely,  &c.,  depose  and  swear  in  writing, 
amongst  other  things,  in  substance  and  to  the  effect  following,  that  is  to  say, 
'  Saith,  he  (meaning  himself,  the  said  Jonathan  TYiciber)  denies  it  to  be  true, 
that  in  or  about  the  year  1813,  or  at  any  other  time,  the  said  complainant 
(meaning  the  said  WtUiam  Hallett)  and  Thomas  Bowden,  one  of  the  defend- 
ants in  Uie  said  bill  named,  (meaning  the  before-named  TViomaa  Bowden^)  and 
this  defendant,  (meaning  himself,  the  said  Jonathan  TVicArer,)  did  enter  into  a 
verbai  agreement  to  become  joint  dealere  in  the  trade  or  bueinese  of  drug" 
gists,  and  in  the  purchase  and  the  sale  of  drugs  and  merchandize  connected 
with  such  trade,  and  to  divide  the  profits  arising  therefrom^*  *'  and  on  this  the 
perjury  was  assigned,  **  that  the  said  William  Hallett^  Thomas  Bowden^  and 
Jonathan  Thicker,  did,  in  or  about  the  year  1813,  enter  into  a  verbal  agree- 
ment *  to  become  joint  dealers  in  the  trade  or  business  of  druggists,  &c.' " 
exactly  following  the  words  of  the  answer.     Plea — Not  Guilty. 

The  bill  and  answer  were  put  in ;  and  from  the  evidence  of  Mr.  Hallett  it 
appeared,  that  he  had  for  many  years  carried  on  an  extensive  business  as  a 
druggist,  and  had  a  shop  in  St.  Mart/  Axe;  and  that  the  defendant  and  Mr. 
Bowden  were  drug  brokers,  and  had  nothing  whatever  to  do  with  this  shop  or 
the  drugs  sold  there ;  but  that  Messrs.  TSicher  and  Bowden  were  continually 
*5021  ^°  ^^  ^^^  market,  *and  conversant  with  the  state  of  it;  but,  being 
^  brokers  of  the  city  of  London,  they  could  not  deal  in  their  own  names ; 
and  it  was  therefore  agreed  that  they  should  purchase  large  quantities  of  drugs 
in  the  name  of  HaUett  4*  Co.  (under  which  name  the  prosecutor  traded,)  and 
sell  them  again.  Mr.  HaUett  and  Messrs.  Tucker  and  Bowden  dividing  the 
profits.  Mr.  HaUett  further  stated,  that  a  separate  account  was  kept  of  the 
drugs  which  were  bought  by  Messrs.  Bowden  and  Tucker  to  be  sold  in  his 
shop;  and  that  the  drugs  bought  on  the  joint  speculation  were  bought  in  his 
name  only,  Bowden  and  Tucker  being  sworn  brokers,  and  not  aUowed  to  buy 
in  their  own  names ;  but  that  on  all  these  latter  transactions  he  and  the  brokers 
divided  profit  and  loss. 

Abbott,  C.  J.,  (addressing  the  counsel  for  the  prosecution) — ^Is  not  thiv  case 
at  an  end?    Your  allegation  in  the  bill  is,  that  these  parties  became  partners  in 
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the  trade  and  business  of  druggists.  Mr.  ffallett  was  a  druggist  by  trade :  he 
had  a  shop  and  warehouse  in  which  he  carried  on  &at  trade,  and  with  which 
the  defendant  had  no  concern  whatever ;  but,  being  a  broker,  he  had  an  oppo^ 
tunity  of  knowing  what  was  going  on  in  the  trade.  Now,  he  could  not  buy 
and  sell  in  his  own  name ;  and  the  account  given  by  Mr.  Hallett  is,  that  the 
defendant  was  to  buy  and  sell  in  his  (HalUtVs)  name,  and  that  then  they  were 
to  divide  the  profit  and  loss.  Now,  I  wish  to  know  if  that  is  the  sort  of  part- 
nership alleged  in  the  bill  in  Chancery :  for  if  this  is  not  such  a  partnership  as 
is  there  predicated,  there  is  an  end  of  this  indictment.  I  do  not  take  on  me  to 
say,  that  if  a  bill  had  been  filed,  stating  the  (acts  which  Mr.  HalUii  has  alleged, 
that  a  Court  of  Equity  would  not  decree  an  account  of  such  a  transaction, 
because  I  am  not  a  Judge  of  a  Court  of  Equity ;  but  I  am  clearly  of  opinion, 
that  in  your  pleadings  you  must  state  the  partnership  as  it  was.  Now  this 
allegation  could  only  apply  to  an  ordinary  partnership,  and  not  to  such  a  trans- 
action as  this.  It  *would  have  been  a  very  different  thing  if  Mr.  Thcker  r^^M 
had  not  been  a  broker,  and  had  not  been  prohibited  from  buying  in  his  ^ 
own  name ;  but,  looking  at  the  bill,  a  person  would  suppose  it  was  the  carry- 
ing on  of  a  regular  trade ;  which  turns  out  on  the  evidence  not  to  be  the  case. 

Verdictr— Not  Guilty. 

Gtimey,  and  Adolphus^  for  the  prosecution. 

Scarlett,  Denman^  and  Piatt,  for  the  defendant 

[Attomies— t/Sfnory  ^  Cole»,  and  fFame  ^  Son.'\ 


BERRY  V.  ADAMSON,  Gent.,  One,  dtc. 

If  a  sheriflT's  oflScer  send  hia  wrvuit  to  a  partjr,  to  inform  him  that  there  is  a  writ  oat 
against  him,  and  that  he  muat  come  and  give  bail  to  it,  and  the  party  go  to  the  offieer's 
hoaae  and  execute  a  bail  bond,  thia  is  not.  an  arreat. 

A  peraon  may,  on  a  declaration  properly  framed,  recover  for  being  maliciously  held  to 
bail,  if  he  gave  bail  to  prevent  beinig  arrested. 

In  a  declaration  for  a  malicious  arreat,  an  allegation  that  the  defendant  maliciously  cauMd 
the  plaintiff  to  be  arrested,  and  to  be  detained  in  prison,  until,  in  order  to  procure  hii 
release,  he  waa  forced  to  procure  bail,  is  not  a  divisible  allegation  ;  and  if  there  wui 
giving  bail  proved,  but  no  evidence  of  any  arreat,  that  ia  not  sufficient. 

Case  for  a  malicious  arrest.  The  first  count  of  the  declaration  stated  that 
the  defendant,  not  then  having  any  probable  cause  of  action  against  the  plain- 
tiff, dlz^c.,  and  intending  to  harass,  &c.,  maliciously  caused  a  certain  writ,  ^c, 
called  an  attachment  df  privilege,  Aie, ;  and  before  the  delivering  of  that  writ 
to  the  sheriff  ••  falsely  and  maliciously,  and  without  having  any  reasonable  or 
probable  cause  of  action  against  the  plaintiff,  to  the  amount  of  1 0/.  or  upwards, 
caused  and  procured  the  said  writ,  and  the  same  was  marked  and  indorsed  for 
bail  for  00/.  and  upwards,  being  so  marked  and  indorsed  for  bail,  the  said 
defendants  aAerwards,  and  before  the  return  thereof,  to  wit,  on,  &c.,  at,  kc% 
contriving  and  intending  as  aforesaid,  and  without  having  any  reasonable  or 
probable  cause  of  action  whatsoever  against  the  said  plaintiff,  to  the  amount  of 
10/.  or  upwards,  falsely  and  maliciously  caused  the  said  jdaintiff  to  bearresUa 
by  his  body,  under  and  by  virtue  of  the  said  writ,  and  to  be  thereupon  impri- 
soned, and  kept  and  detained  in  prison  for  a  long  space  of  time,  to  wit,  far 
the  space  cf  three  days  then  next  fdloiving,  and  until  the  said  j^intiff,  in 
*order  to  procure  his  release  from  kis  said  imprisonment,  uras  forced  r#ij^ 
and  obliged,  and  did  then  and  there  procure  certain  persons,  to  wit  ^ 
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W,  W,  and  J.  C,  to  become  bail  for  the  appearance  of  him  the  said  plaintiff 
in  the  court,  &g.,  to  answer,  &c.  The  count  then  proceeded  to  state  the  ter- 
mination of  the  suit.  The  second  count  was  precisely  similar,  except  that  it 
varied  the  mode  of  stating  the  termination  of  the  suit.     Plea — Generad  issue. 

The  affidavit  of  debt  was  put  in,  and  also  the  attachment  of  privilege,  which 
was  indorsed  **  Oath  for  00/.  and  upwards.-'  The  bail  bend  was  also  put  in ; 
but  the  sheriff's  officer  stated,  that  he  did  not  arrest  the  plaintiff;  but  that,  at 
the  defendant's  desire,  and  to  avoid  putting  the  plaintiff  to  inconvenience,  he 
sent  his  servant  to  inform  the  plaintiff  that  a  writ  was  out  against  him,  and 
that  he  must  give  bul  to  it ;  and  the  officer  further  stated,  that  the  plaintiff 
came  to  his  house  with  his  bail,  and  executed  the  bail  bond.     And  it  was 

S roved  by  the  officer's  servant,  that  he  went  to  the  plaintiff's  house  and 
elivered  the  message  as  he  was  directed. 

Scarletit  for  the  defendant.  I  submit  that  the  plaintiff  must  be  called 
This  is  an  action  for  maliciously  arresting  the  plaintiff  and  holding  him  to  bail. 
The  allegation  in  the  declaration  is,  that  the  defendant  maliciously  caused  and 
procured  the  plaintiff  to  be  arrested  by  his  body,  and  imprisoned,  till  he  was 
forced  to  give  bail  to  procure  his  release.  The  arrest  being  the  gravamen  of 
the  ehai^,  all  the  rest  is  consequential.  Now  here,  so  far  from  proof  of  any 
arrest,  the  direct  contrary  is  proved. 

Brougham^  for  the  plaintiff.  The  circumstance  that  there  was  no  actual 
arrest,  makes  no  difference.  If  the  plaintiff  was  held  to  bail,  he  was  in  cus« 
tody  of  his  bail.  No  doubt  a  count  might  have  been  framed  so  as  to  obviata 
the  objection.  But  in  2  Wm.  Saund.  69  cr,  it  is  laid  down,  that  in  an  action  on 
*5061  ^  ^^^^  bond,  it  is  not  necessary  to  lay  *an  arrest ;  and  that  if  an  arrest 
^  is  alleged,  it  would  not  be  traversable. 

Abbott,  C.  J.  For  the  purposes  of  that  action,  the  party  is  estopped  by  his 
bond  from  denying  it. 

Brougham.  If  the  declaration  alleged  an  arrest  and  imprisonment,  and 
stopped  there,  that  would  be  supported  by  proving  that  the  party  was  held  to 
bail.  Another  view  of  the  case  Uiat  I  would  submit  is  this  :  If  your  Lordship 
omit  the  allegations  about  the  arrest,  it  will  stand  thus :  That  by  means  of  the 
process,  the  defendant  maliciously  forced  the  plaintiff  to  procure  bail ;  and  if 
he  maliciously  caused  him  to  be  held  to  bail,  that  is  enough. 

Chitty,  and  Abraham^  on  the  same  side.     An  actual  touching  is  not  now 
necessary  to  constitute  an  arrest.     If  the  party  acquiesces  in  the  arrest,  it  is 
enough  ;  and  here  the  plaintiff  did  so  by  giving  bail ;  and  further,  the  allega 
tion  is  divisible  ;  and  the  maliciously  causing  a  man  to  put  in  bail,  is  of  itself 
actionable. 

Scarlett,  in  reply.  In  the  case  of  Jlrrowemith  v.  Le  Mesurier,  2  N.  R.  211» 
it  was  held,  that  where  an  officer  told  a  man  that  he  had  a  warrant  against 
him,  and  the  man  went  with  him  to  a  police  office,  this  was  no  arrest :  and 
suppose  the  plaintiff's  attorney  had  sent  a  bailable  writ  to  the  office  of  the 
defendant's  attorney,  and  he  had  put  in  bail,  without  the  defendant*s  knowing 
any  thing  about  it,  that  would  not  be  an  arrest.  No  doubt,  if  a  man  mali- 
ciously caused  another  to  sign  a  bail  bond,  an  action  might  be  framed  for  that; 
but  here  the  plaintiff  alleges  a  bodily  arrest,  and  the  very  contrary  is  proved. 

Abbott,  C.  J.  If  the  allegation  of  the  arrest  is  left  out,  the  declaration  is 
hardly  intelligible  without  it. 

'"Oft!       Scarlett,     Your  Lordship  is  not  called  upon  to  decide  whether  a 
^  man  can  maintain  an  action  without  being  arrested. 

Abbott,  C.  J.  I  have  no  donbt  that  a  man  might  recover  in  an  action,  if 
he  were  held  to  bail  maliciously,  and  gave  bail  to  prevent  being  arrested,  if  the 
declaration  were  properly  framed. 

Brougham,  tn  the  case  cited,  the  party  went  voluntarily  before  the  magis- 
trate. 

Abbott,  G.  J.    In  consequence  of  the  warrant  which  was  in  the  hands  of 
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the  constable.  That  ia  a  stronger  case  than  the  present,  as  the  officer's  man, 
who  went  with  the  message  in  this  case,  had  no  warrant.  Suppose  there  had 
been  no  writ,  or  the  writ  had  been  set  aside,  could  the  plaintiflrhaTe  maintained 
an  action  for  false  imprisonment  ?  There  is  a  great  diflierence  in  the  gravamen, 
whether  vou  arrest  a  man,  or  tell  an  officer  to  send  to  him  to  come  and  sign  a 
bail  bond,  and  not  put  him  to  inconvenience.  I  think  the  plaintiff  must  be 
called. 

Nonsuit. 

Brougham^  CkifiVf  and  Mraham,  for  the  plaintiff. 

Scarlettf  Campbeu^  and  J).  F.  Jonei^  for  the  defendant 

[Attomies — 71  W.  RohntMim^  and  Adanuon.l 


In  the  ensuing  Term,  Brougham  moved  to  set  aside  the  nonsuit  on  two 
grounds  :  FinU  That  there  was  a  sufficient  arrest  to  support  that  aUegation  in 
the  declaration  ;  and  seeondiy^  That  if  there  was  not,  the  averment  was  divin- 
ble,  and  it  was  sufficient  to  prove  a  wrongful  holding  to  bail. 

The  Court  refused  the  rule  on  the  second  ground,  being  of  opinion  that  the 
allegation  was  not  divisible ;  but  granted  a  rule  to  show  cause  oq  the  fint 
point :  but  that  rule  was,  *afler  argument,  discharged,  the  Court  being  mQ^ 
of  opinion  that  there  was  no  sufficient  arrest  to  support  the  allegation.     ^ 

See  the  ease  o(  Suisen  f.  Lueat  and  Another,  anie,  Vol.  1,  p.  153,  and  the  note  to 
that  caae. 

In  the  ease  of  WUliawu  v.  Jonet,  Ca.  temp.  Hard.  301,  Lord  Hardwicke  aajra,  that  it 
does  not  follow  that  an  arrest  cannot  be  made  without  touchina  the  person;  for  if  a  bailiff 
cornea  into  a  room  and  tells  the  defendant  he  arreata  him,  ana  locka  the  door,  that  is  an 
arrest ;  for  he  is  in  custody  of  the  officer. 

In  the  case  of  Btatck  v.  Archer^  Cowp.  65,  Lord  ManMjiM  lays  down,  that  an  ansst 
must  be  by  the  authority  of  the  bailiff,  but  he  need  not  be  the  hand  that  arrests;  nor  need 
he  be  in  the  presence,  nor  actually  in  eight,  nor  within  any  precise  distance  of  the  persoa 
arrested. 


MAINWARINO  v.  LESLIE. 

If  a  tradeaman  bring  an  action  against  a  husband  for  goods  furnished  to  hia  wife,  while  ibs 
was  living  apart  from  her  husband,  it  is  for  him,  the  tradeaman,  to  ahow  that  her  so 
living  proceeded  from  some  cauae  which  would  justify  it. 

Assumpsit  for  goods  sold  and  delivered. 

The  plaintiff  was  a  linen  draper,  and  the  demand  was  for  articles  bougnt  bj 
the  defendant's  wife  at  the  shop  of  the  plaintiff.  It  appeared  that  the  wife  at 
the  time  was  not  living  with  the  husband,  but  residing  in  lodgings  in  PanUm 
Street,  in  the  Haymarket;  and  the  woman,  at  whose  house  she  lodged,  proved 
that  several  times,  both  before  and  after  the  delivery  of  the  roods  in  question, 
she  and  the  witness  went  toffether  to  the  defendant's  house,  where  the  wife  saw 
him,  and  stayed  there  sometimes  as  long  as  half  an  hour. 

Scarlett,  for  the  defendant,  sabmitted  that  the  plaintiff  must  be  noDsmled 
upon  this  evidence. 

Abbott,  C.  J.,  assented. 

Brougham,  for  the  plaintiff,    b  it  not  for  tfaem  to  show  that  the  wife  wii 
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improperly  absent  from  her  husband's  house  ?  She  is  proved  to  have  gone  tl^ere 
several  times,  both  before  and  after  the  purchase  of  these  goods. 
*60fi1  *  Abbott,  C.  J.  It  does  not  appear  for  what  purpose  she  went  on 
J  the  occasions  mentioned.  If  you  furnish  goods  to  a  married  woman, 
when  she  is  not  living  with  her  husband,  it  is  for  you  to  show,  that  she  was 
absent  from  some  cause  which  would  justify  her  absence.  She  might,  for 
aught  we  can  tell,  have  gone  away  of  her  own  accord. 

Brougham  then  called  back  the  witness  who  had  proved  the  occasional 
visits ;  and  she  said,  upon  further  examination,  that  the  wife  once,  during  the 
time  in  which  the  goods  were  furnished,  left  her  lodgings  at  the  witness's  house, 
and  resided  for  some  time  at  the  house  of  her  husband,  but  afterwards  returned 
again  to  the  house  of  the  witness. 

Abbott,  C.  J.  Upon  this  evidence  I  think  it  stands  worse  for  you  than  it 
did  before. 

Brougham.  I  submit  that  this  evidence  shows,  that  the  public  would  be 
justified  in  concluding  that  she  was  living  apart  from  her  husband  with  his 
consent. 

Abbott,  C.  J.  I  think  it  is  perfecdy  clear  that  she  was  living  apart  from 
her  husband  against  his  consent,  and  therefore  that  the  plaintiff  is  not  entided 
to  recover.  If  a  contrary  doctrine  were  to  be  holdeni  many  a  man  might  be 
ruined. 

Nonsuit. 

Brougham^  and  ErUf  for  the  plaintiff.  ^ 

ScarletU  for  the  defendant. 

[Attomies— J.  Vtckeryf  and  Richardion  4*71] 


•609]  ♦HOLLIDAY  v.  MANN  et  aL 

Where  goods  have  been  sold  by  a  miller  under  circumBtancea  which  give  him  the  right  of 
refuBine  to  deliver  them,  evidence  of  the  insolvent  state  of  the  buyer's  circumstances 
cannot l>e  received  in  an  action  of  trover,  brought  by  the  indorsee  of  the  bill  of  lading 
against  the  wharfingers  of  the  miller,  unless  suca  evidence  can  be  brought  home  to  the 
knowledge  of  the  plaintiff. 

Trover  for  flour.  The  plaintiff  claimed  under  a  person  named  Cant^  who 
had  parted  with  the  flour  to  him,  partly  in  discharge  of  a  debt  and  partly  for 
cash.  Cant  was  in  possession  of  the  bill  of  lading,  which  he  indorsed  to  the 
plaintiff.  The  defendants  were  wharfingers  to  a  miller  named  Branford^  of 
whom  Casnt  had  purchased ;  and  the  defence  was,  that  Cant  had  promised  to 
pay  for  the  flour  by  a  Bank  Post  BiU,  but  instead  of  so  doing,  when  he  found 
It  had  been  shipped,  sent  only  his  own  promissory  note  ;  and  that  the  plaintiff 
had  purchased  of  Cant  under  circumstances  which  evinced  a  knowledge  of  his 
(Conies)  inability  to  pay.  In  addition  to  evidence  of  the  plaintiff's  having  said 
that  it  was  of  no  use  to  bring  an  action  against  Cant  for  non-performance  of  his 
contract,  because  he  was  not  worth  two-pence,  a  witness  was  called  to  show 
the  insolvent  state  of  Cantos  circumstances. 

Abbott,  C.  J.,  inquired  if  the  facts  which  the  wimess  was  about  to  prove, 
could  be  brought  home  to  &e  knowledge  of  the  plaintiff.  And  upon  being 
answered  in  the  negative,  his  Lordship  held  that  the  evidence  was  not  admis> 
sible. 

Verdict  for  the  defendants. 
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CampbdU  and  Mraham^  for  the  plaintiflT. 
Crurfiey,  and  C,  Jff.  Sheppardf  for  the  defendants. 

[Attomies— JSarmer,  and  Mam.] 


•HUTTMAN  V.  BOULNOIS»  the  Younger.  [•SIO 

If  a  clerk  be  engaged  at  a  salary  of  lOOZ.  ayear,  and  haying  received  his  wa^iea  np  to  a  eer< 
tain  time,  serve  for  some  time  longer,  and  then  leave  the  service  before  tne  year  expires, 
without  due  cause,  and  without  any  notice ;  whether  he  is  entitled  to  recover  wages  np 
to  the  time  of  his  quitting.  Quart :  at  all  events,  he  is  liable  to  a  cross  action  for  leav- 
ing the  service  without  notice. 

AsBUMPsiT  for  wages  as  a  clerk.  There  was  no  evidence  of  any  hiring,  but 
proof  was  given  of  a  service  by  the  plaintiff  for  seven  months,  and  also  that  his 
salary  was  to  be  100/.  a  year.  Payments  had  been  made  him  up  to  the  month 
of  November^  1825.  He  quitted  in  January^  1826,  and  sent  a  letter  to  the 
defendant,  in  the  folk) wing  terms : 

^•January  3d,  1826. 

"  Mr.  fF.  Bulnois,  Junr. 

"Sir, — I  sincerely  regret  being  compelled  to  absent  myself  from  your  office, 
and  to  resign  my  present  situation.  The  abruptness  with  which  I  do  this  will, 
I  am  aware,  be  deemed  unpardonable,  but  I  have  no  other  course  to  take,  so 
many  things  stare  me  in  the  face  which  are  undone,  and  so  many  difficulties 
do  I  anticipate,  which  I  am  quite  unable  to  accomplish,  that  I  am  in  some  meak 
sure  bewildered  by  the  thoughts  of  them,  and  unable  to  perform  those  duties 
which  require  immediate  attention.  Another  cause  is  of  a  more  personal  nature, 
and  relates  to  the  manner  of  correction,  for  which  I  have  the  greatest  dread, 

The  letter  concluded  with  a  statement  of  the  petty  cash  account,  but  con- 
tained no  demand  for  wasres. 

Between  the  day  when  the  plaintiff  left,  and  the  22d  Afarch^  various  appli- 
cations were  made  both  by  himself  and  his  friends,  for  the  payment  of  his 
salary,  which  the  defendant  uniformly  refused  to  attend  to.  On  the  22d  of 
March,  the  plaintiff  wrote  to  the  defendant,  threatening  to  make  known  some 
circumstances  connected  with  his  commercial  transactions,  which  would  make 
the  defendant  regret  that  he  had  ever  deprived  him  of  his  salar}'.  The  defend- 
ant was  stated  to  be  a  person  of  a  very  violent  temper.  The  sum  claimed  was 
15/.,  being  from  the  0th  oT  November,  1825,  to  the  2d  o(  January,  1826. 

*  Scarlett,  for  the  defendant.  Every  species  of  hiring,  where  no  time  r,gjj 
is  specified,  is  by  law  a  hiring  for  a  year,  and  therefore  the  plaintiff  in  *- 
this  case  was  bound  to  serve  for  a  year,  or  show  some  reason  which  would 
justify  his  leaving  earlier.  Now  the  reason  which  he  gives  is,  that  he  is 
unable  to  perform  the  duties  a[  his  situation.  This  is  the  reverse  of  a  suffi* 
cient  reason  ;  and  therefore  I  submit  that  he  ought  to  be  nonsuited. 

Abbott,  C.J.  It  appears  that  the  pluntiff  leaves  his  service  without  notice 
before  the  expiration  of  the  year,  saying  nothing  about  salary,  and  claiming 
nothing  at  that  time.  He  afterwards  threatens  his  master  to  expose  him  if  be 
does  not  pay  him  his  demand.  On  both  these  grounds  I  am  clearly  of  opinion 
that  he  is  not  entitled  to  recover. 

Campbell,  for  the  plaintiff.     There  is  no  evidence  to  show  a  yearly  hiiiog* 
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It  is  laid  down  by  Lord  Ooke^  that  serrants  in  hasbaiidry  are  hired  by  Ae  year. 
But  in  other  serricee  there  is  no  such  law.  For  instance,  in  Ihe  case  of  a  foot- 
man, he  IB  not  bowid  to  remain  a  year  in  his  place,  nor  is  his  master  obliged  to 
keep  him  for  a  year.  It  is  in  proof  that  wages  were  paid  to  the  plaintiff  up  to 
November^  1^25,  and  therefore  the  presumption  of  there  being  a  yearly  hiriag 
IB  rebutted,  for,  in  such  case,  his  wages  would  not  be  due  titt  the  end  of  ^ 
year.  Suppose  a  clerk  remains  with  hb  employer  three  hundred  and  sixty- 
four  days,  and  then  goes  away,  does  he  forfeit  Uie  whole  of  his  wages  by  not 
stopping  the  remaininff  day  T  The  plaintiff  was  hired  at  ihe  rait  of  lOOl.  a 
year,  and  he  is  endtied  to  a  prop<N:tion  of  that  sura  for  die  seven  monAs  during 
which  he  served. 

Abbott,  G.  J.  I  must  take  it  that  the  hiring  in  this  case  was  a  hiring  for  a 
year.  The  doctrine  that  a  general  hiring  is  a  hiring  for  a  year,  is  not  confined 
«^l2i  to  servants  in  hnsbandry,  but  extends  also  to  domestic  and  other  *ser- 
^  vants,  and  it  is  on  that  ground  that  many  of  our  settlement  cases  are 
decided.  The  plaintiff  was  in  the  situation  of  a  cleric,  and  had  to  maintain  him* 
self,  and  he  received  the  money  up  to  November  for  the  purpose  of  enabling 
him  so  to  do.  1  am  of  opinion,  that  having  left  his  service  before  the  expi- 
ration of  the  year,  without  reasonable  cause,  he  is  not  entitled  to  recover  any 
thing. 

Nonsuit. 
Cmnpbeli,  and  P&tff,  for  the  plaintiff. 
Scarleii^  for  the  defendanU 

[Attomies^-Tl  MUler^  and  P.  Lewis.} 


In  the  ensuing  Hilary  Term,  Campbdi  obtained  a  rule  niH  for  settmg  aside 
the  nonsuit  and  entering  a  verdict  for  the  plaintiC  for  the  sum  of  15/. 

This  rule  came  on  to  be  argued.  Scarlett^  A.  G.,  showed  cause. — The  law 
implies  a  hiring  for  a  year,  if  there  be  %n  indefinite  hiring.  In  Londorij  by 
custom,  among  domestic  servants,  they  may  leave  at  a  mcHith's  notice  ;t  but  in 
this  case  there  was  no  notice  at  all,  and  the  hiring  being  a  yearly  one,  neither 
party  can  compel  the  other  to  perform  tlie  contract,  unless  he  himself  is  willing 
to  perform  his  own  part  of  it. 

.CampbeU^  in  support  of  the  rule.     I  submit  that  the  fair  understanding  is, 

that  eiUier  party  might  dissolve  the  contract  on  reasonable  notice  ;  and  that  if 

*6l^l   ^^  notice  be  *given,  that  will  not  cause  a  forfeiture  of  the  by-gone 

•'   wages,  but  only  make  the  plaintiff  liable  to  a  cross  action  for  leaving  the 

service  without  notice. 

Lord  Teitterdbn,  C.  J.     Had  the  plaintiff  received  any  wages  T 

Campbell.  He  had,  my  Lord,  and  I  conceive  the  wages  to  be  payable  de 
die  in  diefn  for  the  plaintiff*8  support.  I  will  cite  what  was  allowed  by  Mr. 
Baron  Wood^  when  at  the  bar,  in  a  case  of  Cutter  v.  Powell^  6  T.  R.  323 ;  for 
what  a  great  counsel  admits  against  his  own  client,  may  be  taken  to  be  very 
good  law.  His  words  are  :  **  In  the  common  case  of  service,  if  a  servant,  who 
is  hired  for  a  year,  die  in  the  middle  of  it,  his  executor  may  recover  part  of  his 

t  RMn$on  v.  Hindman,  3  Esp.  235.  In  tbia  caee  Lord  Kenyan  held,  that  if  a  matter 
toroe  away  his  servant  without  previom  notice  or  warning,  and  there  is  no  fault  or  mis* 
conduct  in  the  servant  to  warrant  it,  the  servant  is  entitled  to  a  month's  wages  from  gene- 
raJ  usage,  without  any  specific  agreement.  Bui  if  there  be  misconduct  on  the  part  of' the 
senrant,  he  may  be  discharged  without  warning,  and  is  not  entitled  to  recover  the  monthV 
wages. 
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wages  in  proportion  to  the  time  of  serrice.'*!  And  in  that  case  Mr.  Jastics 
JLtnorenee  lays  down»  that  with  regard  to  the  common  case  of  a  faired  servant, 
•uch  servant,  though  hired  in  a  general  way,  is  considered  to  be  hired  with 
reference  to  the  general  understanding  upon  the  subject,  that  the  servant  shall 
be  entitled  to  his  wages  for  the  time  he  serves,  though  he  do  not  continue  in 
the  service  during  the  whole  year. 

•  Lord  Tentebdxn,  C.  J.  As  you  must  admit  that  the  defendant  has  a  right 
to  bring  a  cross  action,  would  it  not  *be  better  to  take  15/.  without  costs,  r^.. . 
upon  the  understanding  that  no  cross  action  shall  be  brought.  ^ 

This  proposition  was  acceded  to,  and  the  Court  directed  that  the  rule  should 
be  discharged  upon  payment  of  15/.,  without  costs ;  a  »tei  proceisus  entered, 
and  no  cross  action  brought. 

t  For  the  old  law,  which  was  otherwise,  see  Bro.  Abr.  Apportionmentt  pi.  IS.  lb.  Laiv' 
ert,  pi.  48.    lb.  Contract,  p).  31.     Worth  v.  Viner,  3  Vin.  Abr.  S6c.9. 

In  the  case  of  the  Countett  of  Plymouth  v.  Throgmorton,  1  Salk.  65,  the  plaintiff  declared 
in  debt  upon  a  writing,  whereby  the  defendant's  testator  had  appointed  the  plaintiff't 
testator  to  receive  his  rents,  and  promised  to  pay  him  100{.  per  aiuitim  for  hii  ser- 
vice. The  defendant's  testator  served  tbrecfourths  of  a  year  and  died,  and  the  action  was 
brought  for  75Z.  for  those  three-fourths.  Holt,  Serjt.,  objected,  that  without  a  fall  year't 
service  nothing  could  be  due,  and  that  it  was  in  the  nature  of  a  condition  precedent :  and 
•f  that  opinion  were  the  Court.    See  the  case  of  Pogant  v.  Gandoljl,  ante,  p.  370. 


PERCIVAL  V.  BLAKE. 

If  a  person  purchases  an  article,  and  suffers  it  to  remain  on  his  premises  for  two  montlii 
without  examination,  and  then  finds  it  to  be  unfit  for  use,  he  cannot,  after  that  length  of 
time,  avail  himself  of  the  objection  in  answer  to  an  action  for  the  price,  unless  MBt 
deceit  has  been  practised  with  regard  to  the  article. 

Assumpsit  for  goods  sold  and  delivered.  Plea — Nbn  aisumptit.  The 
motion  was  brought  to  recover  a  sum  of  84/.,  as  the  price  of  an  iron  vat 

For  the  plaintifiT,  it  was  proved,  that  he  was  a  soap  boiler,  and  was  also  in 
the  habit  of  buying  iron  vats  at  public  sales,  and  disposing  of  them  by  private 
contract.  That  the  defendant,  in  the  month  of  March^  1825,  went  to  the  plain- 
tiff's premises  for  the  purpose  of  purchasing  a  vat ;  that  he  remained  there 
about  ten  minutes ;  that  he  looked  at  the  vat  in  question,  which  was  lying  on 
its  side  in  a  yard;  that  the  vat  was  delivered  at  the  defendant's  premises;  that 
he  did  not  say  it  must  be  warranted  sound  ;  and  that  he  had  been  several  times 
applied  to  for  payment  of  the  price,  and  made  several  excuses,  and  several  pro* 
mises  to  pay.  A  letter  also  from  the  defendant,  dated  the  27th  of  May,  J  825, 
in  the  following  terms,  was  put  in  and  read : — 

'<Sir, — I  am  just  come  to  town,  and  in  answer  to  your  letter  of  the  1 0th 
inst.,  I  can  only  say,  that  the  amount  shall  be  left  out  for  you  on  my  return 
from  the  city  to-morrow  ailer  2  o'clock.*' 

For  the  defendant,  the  following  letter,  written  by  the  plaintiff  to  him  on  the 
81st  of  January,  1825,  was  given  in  evidence  :— 

<•  Sir, — Yours,  dated  January,  20th,  1825,  duly  came  to  hand,  offering  til. 
for  iron  vat,  which  I  cannot  *take.    It  is  the  finest  vat  on  the  ground ;  r«^|^ 
the  lowest  will  be  26/.,  delivered  safe  and  sound.    I  am  well  satisfied  '- 
it  will  be  cheap  to  you,  and  I  can  assure  you,  with  the  expenses,  it  stands  m* 
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in  22/.  10«.    If  yoa  look  at  it  again  I  am  sure  you  will  think  it  well  worth 
your  money."  i 

Witnesses  were  also  called,  who  proved  that  they  went  in  March^  1825,  to 
look  at  the  vat  on  the  plaintiff's  premises.  That  there  were  two  other  vals 
inside  it,  which  could  not  easily  be  removed,  and  they  were  therefore  unable 
to  examine  the  inside  of  the  bottom.  That  there  was  a  good  deal  of  dirt  over 
the  outside  of  the  bottom,  which  prevented  the  discovery  of  any  imperfection. 
That  in  the  following  May  they  examined  the  vat  again,  and  used  a  hammer 
and  chisel,  by  means  of  which  they  found  that  the  iron  work  of  the  bottom, 
which  ought  to  have  been  three  inches  thick,  was  only  three-fourths  of  an  inch, 
and  had  also  a  hole  which  went  quite  through.  That  the  thickness  of  three 
inches  was  made  up  by  bricks,  covered  with  cement,  and  that  it  was  totally 
unfit  Jot  the  defendant's  businees^  he  being  a  maker  of  vinegar  and  what  is 
caUed  iron  liquor,  and  requiring  vats  which  would  stand  a  very  strong  heat. 
It  was  also  proved  that  the  vat  never  was  sound,  having  missed  in  casting,  and 
that  on  that  account  it  was  sold  for  20/.  when  new ;  whereas,  if  it  had  been 
perfect,  it  would  have  cost  48/,  That  it  was  cast  in  1815,  and  had  been  sold 
to  the  plaintiff,  together  with  an  iron  receiver,  for  1 1/.,  at  the  sale  of  a  Mr. 
Roobard^  on  whose  premises  it  had  been  used  for  three  years,  merely  as  a 
receiver  for  cold  soap  lees.  The  examination  in  May  did  not  take  place  till 
the  day  afler  the  letter  promising  payment  was  sent;  and  on  that  day,  when 
the  plaintiff's  son  called  to  receive  the  money,  he  was  told  that  the  vat  was 
unsound,  and  was  requested  to  send  for  it  back.  One  of  the  witnesses  stated, 
that  about  a  fortnight  after  the  defendant  bought  the  vat,  the  plaintiff  told  him, 
the  witness,  that  it  was  a  sound  one. 

*6161  *Abbott,  C.  J.,  in  his  summing  up,  said — ^The  letter  promising  pay- 
•1  ment  appears  to  have  been  written  more  than  two  months  after  me  vat 
was  delivered,  and  therefore  it  seems  to  me  that  unless  the  defendant  has 
shown  that  some  deceit  was  practised,  either  by  the  plaintiff  himself  or  some 
other  person,  with  regard  to  the  vat,  his  objection  comes  too  late ;  for  a  man 
ought  to  make  his  objections  within  a  reasonable  time,  and  I  think  an  interval 
of  two  months  is  too  long.  His  Lordship,  after  reading  and  commenting  upon 
the  evidence,  concluded  his  observations  by  saying — The  question  is,  taking 
all  this  into  consideration,  whether  a  deceit  was  practised  on  the  defendant,  and 
whether  he  had  not  a  right,  at  the  time  of  the  purchase,  to  imagine  that  he  was 
purchasing  an  iron  vat  with  an  iron  bottom,  of  a  competent  thickness.  Add  to 
this,  that  the  plaintiff  in  his  letter  greatly  misrepresents  the  price.  If  you  think 
that  any  deceit  was  practised,  then  you  will  find  your  verdict  for  the  defendant. 
Bat  if  you  think  that  the  defendant  ought  to  have  found  out  the  state  of  the  vat 
at  the  time  of  sale,  or  that  he  ought  to  have  made  the  discovery  earlier,  then 
yoa  will  find  for  the  plaintiff,  and  five  him  24/. 

The  Jury  found  for  the  defendant,  saying  at  the  same  time,  that  they 
wished  it  to  be  understood,  that  there  was  not  any  wilful  misre- 
presentation on  the  part  of  the  plaintiff* 

Moffyatt^  and  Campbell^  for  the  plaintiff. 

Denman^  C.  S.,  ana  Payne^  for  the  defendant. 

[Attomies— ytfrjfi//  4r  ^n  and  Craneh.'} 


70a  Rex  ».  Prince.    M.  T.  1887.  [♦Sl? 


*REX  on  the  Prosecntion  of  Mesm.  JkCOB  and  CAMPBELL  v. 

D.  PRINCE. 

The  itttate  of  the  52  Geo,  9,  e.  63,  for  preyenttoff  the  embenlemeiit  of  aeevritiet,  hj 
•genti,  dtc,  applies  only  to  penone  to  whom  sacn  Mcnritiee,  dus.,  aie  entneted,  m  tk§ 
ergreug  of  their  /mKtwit  or  hueimMU, 

Indicthxnt  on  the  stat.  52  Geo.  3,  e.  63,  entitled,  **  An  Act  lor  more  effee» 
tually  preventing  the  embezzlement  of  securities  for  money  and  other  effects, 
left  or  deposited  for  safe  custody,  or  other  special  purpose,  in  the  hands  of 
bankers,  merchants,  broken,  attomies,  or  other  agents.** 

Mr.  Jacobi  one  of  the  prosecutors,  stated,  that  he  was  in  partnership  with 
Mr.  CampbtlU  and  that  in  the  month  of  Ocioher^  1825,  Prmttt  the  defendaat, 
came  to  him  in  a  friendly  way,  and  told  him,  that  as  money  would  soon  become 
rather  scarce,  if  he  had  any  engagements  to  meet  he  had  better  provide  the 
money  in  time;  and  added,  that  if  he  would  draw  bills  on  Mr. iSTcnry  Hvghe$^ 
he  (Prince)  would  get  them  discounted  for  him,  and  hand  the  money  over. 
He  then  drew  a  bill  for  1566/.  4s.,  which  Ptinee  got  discounted,  and  paid  over 
the  produce.  Another  bill  was  then  drawn  for  1^91/.  5«.,  which  was  given  to 
Prince^  to  get  it  discounted,  but  which  he  had  not  returned. 

The  witness,  in  his  cross-examination*  said,  that  Prince  was  a  general  mer* 
chant,  that  he  had  known  him  fifteen  years,  and  during  that  time  had  had  a 
great  many  friendly  tramaelioru  with  bun,  and  had  given  and  received  accom- 
modation to  a  very  large  amount* 

Abbott,  C.  J.  On  looking  at  this  act  of  Parliament,  I  very  much  doubt 
whether  it  applies  to  a  ease  like  the  present;  for  this  is  the  case  of  a  deposit 
witli  a  private  friendf  and  the  act  recites  that  it  is  expedient  that  due  profi- 
sioB  should  be  made  to  prevent  embezzlement  by  persons  eninuted  by  thdr 
euitomert  and  empioyertA 

.  *Denman^  C.  S.     The  words  of  the  statute  include  agents;  and  I  r^^^g 
submit,  with  the  greatest  confidence,  that  the  defendant  in  this  case  ^ 
must  be  considered  as  an  agent  for  the  purpose  of  getting  the  bill  discounted. 

PUUt^  on  the  same  side.  If  the  Legislature  had  had  this  particular  case  in 
view,  the  words  used  could  not  have  been  more  general.  The  enacting  part 
does  not  refer  to  the  recital.  The  words  there  used  are  not  ^  agents  of  the 
description  aforesaid,*'  but  they  are  **  agent  or  agents  of  any  description  what- 
soever.''^  If  it  was  not  intended  *to  apply  to  a  case  like  this,  then  rMiA 
those  general  words  might  have  been  left  out.  ^ 


t  The  words  of  the  recitti  are :  '*  Whereai  it  ie  expedient,  that  doe  provision  shoold  be 
made,  to  prevent  the  embeiilemenl  of  Government  and  other  securities  for  money,  pliie, 
jewels,  and  other  personal  effeets,  deposited  for  safe  custody,  or  for  any  special  purpois, 
with  bankers,  merchants,  brokers,  attomies,  and  other  agents,  entmated  by  their  cos- 
tomers  and  employers." 

t  The  enacting  part  in  the  first  section  is — "That  if  any  person  or  persons,  with  whom 
(as  banker  or  bankers,  merchant  or  nerohanta,  broker  or  brokera,  attorney  or  aciornies, 
or  agent  or  agents  of  any  description  whatsoever)  any  ordinance,  debentare*  eicheqoer 
bill,  navy,  victualling  or  transport  bill,  or  o4her  bill,  warrant  or  order  for  the  paymeoi  of 
money,  state  lottery  ticket  or  certificate,  seaman's  ticket,  hank  receipt  for  payment  of  any 
loan,  India  bond  or  other  bond,  or  any  deed,  note  or  other  aecurity  for  money,  or  for  ujr 
share  or  interest  in  any  national  atoek.  or  fund  of  thia  or  anv  othaf  country,  or  in  the  stock 
or  fund  of  any  corporation,  company  or  aociety  estsblished  by  act  of  Parliament  or  royal 
charter,  or  any  power  of  attorney  for  the  aale  or  transfer  of  any  aoch  stock  or  fond,  or  any 
thsre  or  interest  therein,  or  any  plate,  jewela  or  other  peraonal  efTecta,  shall  have  beea 
deposited,  or  ahall  be  or  remain  for  aafe  custody,  or  upon  or  for  any  special  purpose,  with- 
out sny  authority,  either  general,  special,  conditional  or  discretionary,  to  sell  or  |>led|« 
such  debenture,  bill,  warrant,  order,  state  lottery  ticket  or  certificate,  aeaman's  ticktt, 
bank  receipt,  bond,  deed,  note  or  other  aecurity,  plate,  jewela  or  other  peraonal  eflects, 
or  to  sell,  tranafer  or  pledge  the  atock  or  fond,  or  share  or  interest  in  the  stock  or  food  to 
which  such  security  or  power  of  attorney  shall  relate,  ahall  sell,  negotiste,  transfer,  assiga, 
pledge,  embeuie,  secrete  or  in  any  manner  apply  to  hia  or  their  own  use  or  benefit,  aay 
snch  debenture,  bill,  warrant  eider,  state  lottery  ticket  or  certificate,  seaman's  tiekst, 
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Abbott  C.  J.  From  the  expressioii  of  the  object  of  the  act  of  Parliament, 
as  described  in  the  recital,  it  seems  to  me  that  it  was  the  intention  of  the  I^egis* 
lature  to  apply  the  criminal  remedy  to  the  case  of  persons,  who,  in  the  exercise 
of  iheir  Jmciifm  undbuemeee^  should  been  trusted  with  securities,  &c.  The 
question  is,  whether  persons  materially  assistii^  and  accommodating  each  other 
are  within  the  act*  On  the  part  of  the  prosecution,  it  is  said,  that  if  the  words 
**  agent  or  agents  of  any  description  whatsoever,'*  were  not  meant  to  apply  to 
all  cases,  they  might  as  well  have  been  left  out ;  but  on  the  other  hand,  it  may 
be  said,  that  if  the  statute  was  intended  to  apply  to  all  persons  as  agents,  then 
the  words  **  bankers,  merchants,  brokers  and  attomies,"  might  have  been 
omitted  altogether;  and  they  would  have  been  so,  if  it  had  not  been  intended  to 
confine  the  provisions  of  the  statute  to  the  cases  there  mentioned.  I  am  of 
opinion  that  this  case  is  not  within  the  particular  act  of  Parliament  It  is 
always  important  to  see  that  cases  of  such  a  description  are  brought,  not  merely 
*5201  ^^^^°  ^^  letter,  but  within  the  spirit  *and  meaning  of  the  act,  before  a 
^  party  is  pronounced  to  be  guilty. 

The  Jury  then,  under  his  Lordship's  direction,  found  the  defendant 

Not  Guilty. 

Denmant  G.  S.,  and  PkUt^  for  the  prosecution. 

Scarlett,  and  Jindrewsy  for  the  defendant. 

[Attomies— JSaniMr,  and  Eeareey,'] 

bank  n-ceipt,  bond,  deed,  note  or  other  aecarity,  as  hereinbefore  mentioned,  plate.  Jewels 
or  other  personal  effects,  or  the  stock  or  fund,  or  share  or  interest  in  the  stock  or  fund  to 
which  each  seearitj  or  power  of  attorney  shall  relate,  in  Tiolation  of  good  faith,  and  oon* 
trary  to  the  special  purpose,  for  which  the  things  hereinbefore  mentioned,  or  any  or  either 
of  them,  shall  hsTO  beea  deposited^  or  shall  have  been  or  reinain«d  with  or  in  the  handa 
of  each  person  or  persons,  with  intent  to  defraud  the  owner  or  owners  of  any  such  instru- 
ment or  security,  or  the  pereon  or  persons  depositing  the  same,  or  the  owner  or  owners 
of  the  stock  or  fund,  share  or  interest,  to  which  such  securitjr  or  power  of  attornejr  shall 
relate,  every  person  so  offending  in  any  part  of  the  United  Ktngdum  of  Greai  Britain  and 
Ireland,  shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor,  and  being  thereof  con- 
victed according  to  law,  shall  be  sentenced  to  transportation  for  any  term  not  exceeding 
fourteen  years,  or  to  receive  such  other  punishment  as  may  by  law  be  inflicted  on  a  per* 
son  or  persons  guilty  of  a  misdemeanor,  and  aa  the  Court  before  which  such  offender  or 
offenders  may  be  tried  and  convicted  shall  adjudge.** 

,  By  the  etat.  7  &.8  G.  4,  c.  27,  thiaact  ii  repealed,  but  by  the  7  &  8  G,  4,  c.  29,  ita  provi- 
■ioos  are  in  sabstance  re-enacted. 


BEFORE  MR  JUSTICE  BAYLET, 
{Who  eat  for  the  Lord  Chief  Juetiee.) 


BURTON  V.  PAYNE  et  al. 

If  a  check  drawn  by  one  of  the  parties  in  a  cause,  be  proved  to  be  in  the  hands  of  the 
banker  of  such  party,  (having  been  paid,)  the  opposite  party  need  not,  if  he  wishsa  to 
have  it  put  in  evidence,  call  the  banker's  clerk  to  produce  it,  but  may  call  for  it  under  a 
notice  to  produce. 

AssuMPsiT.^>The  question  in  dispute  in  the  cause  was  as  to  the  partnership 
of  the  defendants. 

8K 
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To  show  a  joint  pa3rment  by  theniy  GtfmcVt  for  like  plaintiff,  called  for  the 
production  of  a  check,  which  a  witness  stated  was  in  the  hands  of  the  defend* 
ant*s  bankers. 

ScarletU  for  one  of  the  defendants,  objected,  that  the  plaintiff's  coansel  oaght 
to  call  the  banker*B  clerk  to  produce  it. 

Batlxt,  J.  The  bankers  are  your  agents.  Ton  would  have  a  right  to  [^ 
to  the  bankers  and  demand  the  check  of  them. 

Oumey,  for  the  plaintiff. 

Searlettt  for  the  defendant. 

[Attomies— GoMSnjf,  and  5/cper.] 


•BEFORE  LORD  CHIEF  JU8TICB  ABBOTT.  [•9%\ 


BEX  on  the  Prosecution  of  WILLIAM  CLARK  v.  RICHARD  DIXON 
MOTT,  WILLIAM  IRELAND,  and  PETER  8TAINSBY. 

If  persons  eonsptra  to  fabricate  shares  in  addition  to  the  limited  number  of  which  •  joist 
stock  company,  according  to  its  rules,  consists,  in  order  to  sell  them  as  good  shares,  tber 
may  be  indicted  for  it,  nolwithstsnding  any  imperfection  in  the  original  formation  oi 
the  Company. 

Whether  scrip  receipts  given  by  the  bankers  of  such  a  Company  in  return  for  sums  paid 
ts  deposits,  can  be  properly  de^ribed  as  »karei  in  the  indictment— Qauirs. 

Thx  indictment,  which  consisted  of  twenty-four  counts,  in  the  first  nineteen 
stated,  in  substance,  that  a  certain  joint  stock  Company  had  been  established, 
called  the  Imperial  Plate  Glass  Compam/f  the  capital  of  which,  it  had  been 
ordered  and  appointed,  should  consist  of  2000  eharesf  and  went  on  to  chaige 
the  defendants  with  conspiring  to  make  and  fabricate  a  great  number  of  other 
shares  in  addition  to  the  said  2000,  with  intent  to  defraud  the  prosecutor.  The 
twentieth  count  was  in  the  future  tense,  and  treated  the  Company  as  one  to  be 
formed,  and  the  shares  3B  to  be  fabricated.  The  twenty-first  co*int  charged  the 
defendants  with  conspiring  by  false  pretences,  (without  stating  them,)  to  get 
into  their  possession  certain  money  of  the  prosecutor. 

From  the  evidence  it  appeared,  that  the  Company  had  not  been  l^gBlly 
established ;  and  that  the  papers  which  the  defendants  were  charged  with  coo- 
spiring  to  fabricate,  were  scrip  receipts  given  by  the  bankers  of  the  Company 
to  the  holders  of  certain  letters,  in  return  for  the  payment  of  deposits. 

Scarlett,  on  the  part  of  the  defence.  The  indictment  supposes  a  Company 
legally  formed,  and  shares  legally,  issued,  and  every  count  calls  them  shares, 
not  intended  shares,  or  scrip  receipts. 

Abbott,  C.  J.  I  am  not  prepared  to  say,  that  although  the  Company  might 
not  be  well  constituted,  yet  that  a  fraud  committed  in  connection  with  it  miglit 
not  be  punished  by  prosecution. 

Scarlett.     But  I  submit  that  there  were  no  shares. 

^Denman,  C.  S.,  for  the  prosecution.  I  rely  on  the  twentieth  count,  ^^^ 
^hich  states,  that  a  certain  Company  had  been  proposed  and  proje  *ted.  ^^^ 
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And  18  to  the  leiip  receipts  being  called  Mharea,  the  parties  all  along  treated 
them  as  shares;  and  in  a  case  of  fraud  that  is  sufficient* 

Siarkie^  on  the  same.  There  is  a  count  charging  the  conspiracv  to  be  by 
false  pretences  without  using  the  word  shares.  The  letters  and  the  scrip 
receipts  are  only  evidence  of  the  false  pretence.  If  it  was  intended  that  the 
parties,  by  means  of  letters  and  scrip  receipts,  should  have  shares,  that  will  be 
sufficient  The  gist  of  the  offence  is  the  conspiracy,  and  that  is  ultimately  to 
create  a  number  of  shares;  therefore  the  fabrication  of  shares  need  not  be 
proved. 

Abbott,  G.  J.  I  think  I  ought  not  to  stop  the  prosecution  on  this  objection; 
but,  speaking  as  a  lawyer,  I  should  say,  that  these  receipts  had  not  become 
^reSf  but  were  only  things  which  might  be  made  eharee. 

Other  witnesses  were  then  examined,  from  whose  evidence  it  appeared  that 
&e  receipts  which  the  prosecutor  was  to  have,  were  not  in  addition  to,  but  part 
of  the  2000. 

Abbott,  G.  J.,  in  summing  up  to  the  Jury,  {inter  alia,)  observed — One 
part  of  this  indictment  charges  the  defendants  with  conspiring  to  make  more 
shares,  in  addition  to  the  2000;  and  if,  in  point  of  fact,  a  combination  to  that 
effinst  were  made  out,  I  should  say,  as  at  present  advised,  that,  in  point  of  law, 
such  conduct  constituted  an  offence  punishable  in  a  criminal  way,  notwithstandc 
ing  the  original  imperfection  of  the  Company's  formation. 

The  fiicti  were  men  left  to  the  Jury,  who  found  the  defendants 

Not  Guilty. 
*62ai       ^Denman^  G.  S.,  and  Siarkie,  for  the  prosecution. 

-■       Scarlett,  Molphue,  /l  Pollock,  and  Brougham,  for  defendant  Ireland* 

Gumey,  and  Campbell,  for  defendant  Staineby, 

Holt^  and  £*  Quin,  for  defendant  Moti, 

[Attomies — Bicknell  4*  Co.,  and  Oreen  4*  -^O 


WIDGER  V.  BROWNING. 

If  notice  of  disputing  an  set  of  bankroptey  be  wfred  on  the  clerk  of  the  SMignee,  at  his 

counting  house,  that  is  a  good  aervice  of  it. 

Trotsr  for  goods,  which  had  belonged  to  the  plaintiff,  and  were  taken  by 
the  defendant  as  assignee,  under  a  commission  of  bankrupt,  dated  June  10th, 
1823,  which  had  been  issued  against  the  plaintiff.  The  present  action  was 
brought  to  try  the  validity  of  that  commission. 

Notice  of  disputing  the  act  of  bankruptcy  had  been  left  with  a  clerk  pf  the 
defendant  at  his  counting  house,  before  issue  joined. 

Wilde,  Serjt.,  for  the  defendant.  I  submit  that  this  is  not  a  good  service 
of  the  notice.  It  was  held  in  the  case  of  Howard  v.  Ramebottom^f  that  the 
service  must  be  personal ;  and  if  the  service  of  the  notice  is  insufficient,  it  will 
Dot  be  necessary  to  give  any  evidence  of  the  act  of  bankruptcy,  since  the  stat. 
6  Geo.  4,  c.  16.t 

1 5  Taunt.  524.  In  this  ease  the  Court  aaid,  that  leaving  a  notice  of  intention  to  dis- 
pute the  act  of  bankruptcy  with  the  maid-servant  of  the  aaatgnee,  was  not  a  good  service 
of  it,  but  that  a  service  on  the  attorney  of  the  assignee  was  sufficient.  That  case  was  oa 
the  Stat.  49  Geo,  3,  e.  191,  (now  repealed,)  but  the  "wording  of  the  stat.  6  Geo.  4,  c.  16, 
•  90,  is  not  materially  diffbrent  on  this  point. 

I  By  which  it  is  enacted,  (s.  90,)  **  That  in  any  action  by  or  against  any  assignee,  or  ia 
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^SearleiU  contra.  It  is  a  general  rule,  fliat  personal  serriee  is  onlr  neees- 
^arjr  where  it  is  to  bring  the  party  into  eontemptt  or  where  it  is  to  be  me  foon- 
dation  of  a  criminal  proceeding. 

Abbott,  G.  J.    I  think  that  the  serrice  in  the  present  case  is  soffieieoL 

Parol  evidence  was  then  given  of  an  act  of  bankruptcy;  and  the  plaintiff  wm 

Monsuited. 

Searlat,  and  CanMdl,  for  the  plaintiff. 

Wilde,  Serjt.,  F.  Poliodkj  and  Perring^  for  the  defendant 

[Attomies*— OreAonl,  and  I^s&n  4*  BJ] 

anjr  •ciion  igainit  any  commiMtoner  or  p«rioa  acting  nndar  the  warrant  of  the  commia- 
aionera  for  any  thing  done  aa  each  commiaaioner,  or  under  each  warrani*  no  proof  ahall  ba 
required  at  the  triaiof  the  petitioning  creditor'a  debt  or  debta,  or  of  the  trading  or  actar 
aeta  of  bankniptc^r,  reapectiYely,  unleaa  the  other  party  in  aach  action  ahatU  if  defeadaat, 
at  or  before  pleading,  and  if  plaintiff,  before  iaaue  joined,  give  notice  in  writing  to  nich 
aaaignee,  oommiaaioner,  or  other  peraon,  that  he  iatenda  to  diapnte  noma,  and  which  of 
Buch  mattera ;  and  in  caae  each  notice  ahall  have  been  given,  if  each  aaaignee,  coamit- 
aioner,  or  oiher  peraon  ahall  prove  the  matter  ao  diapnted,  or  the  other  party  admit  the 
aame,  the  Judge  before  wliom  the  cauae  ahall  be  triea,  may  (if  he  thinka  fit)  grant  a  car* 
tificate  of  auch  proof  or  adniaaion,  and  auch  aaaignee,  oommiaaiooer,  or  other  peraon  ahall 
be  entitled  to  the  coaia  to  be  taxed  by  the  proper  officer,  occaaiowed  bv  auch  notice,  and 
auch  coata  ahall,  if  aoch  aaaignee,  commiaatoner,  or  other  peraon,  ahall  obtain  a  verdict,  ba 
added  to  the  coata,  and,  if  the  other  party  ahall  obtain  a  verdict,  ahall  be  deducted  firom 
the  coata  which  aoeh  other  party  would  othorwisa  ba  entitled  to  raeaive  firom  raeh  aaaigneei 
eommiaaioneri  or  other  peraon." 


•TAYLOR  V.  BRI66S  et  al.  [•SM 

jf  a  word  haa  acquired  a  particular  moaaiiig  in  m  certain  trade,  that  meaning  will  ba 
applied  to  it  in  conatruing  a  written  contract  reapecting  that  trade ;  but,  that  the  word 
haa  acquired  that  particular  meaning  muat  be  diatmctly  proved. 

If  one  conatruction  of  a  charter  party  oe  much  in  favor  of  one  of  the  partiea,  and  an  oppo- 
aite  conatruction  equally  in  favor  of  the  other,  the  evidence  of  the  broker  through  whom 
it  ia  entered  into,  aa  to  what  was  aaid  at  the  time  of  ita  execution,  ia  of  too  dangerooa 
a  nature  to  be  much  relied  oil 

'  AssuKPSTT  on  a  charter  party,  l^e  whole  question  was  as  to  the  meaning 
of  the  words  **  Cotton  in  bale»?* 

For  the  plaintiff,  it  appeared,  that  the  cotton  in  qoestion  was  to  be  bnmgbt 
fipom  Alexandria  to  Liverpool;  and  it  was  proved,  that  if  a  quantity  of  cotton 
be  put  simply  into  a  bag,  it  is  called  a  bag  of  cotton;  but  that  if  after  that  it  be 
compressed  mto  a  cubical  form,  so  as  to  take  less  room,  it  is  dien  called  a  bale. 

For  the  defence,  it  was  proved,  that  although  what  had  been  stated  by  the 
plaintiff's  witnesses  was  correct  as  to  cotton  brought  from  Caleutta^  yet  that 
the  trade  in  cotton  between  Liverpool  and  Alexandria  being  only  of  three  or 
four  years'  standing,  there  are  no  means  of  pressing  the  bags  there ;  and  in 
consequence  the  terms  bag  and  bale  are  used  indiscriminately,  as  meaning  die 
impressed  bag  of  cotton ;  and  in  further  proof  of  this,  the  bill  of  lading  was  pat 
in,  which  stated  the  cargo  to  be  1400  otUea  of  cotton,  although  they  were  ia 
fact  unpressed.  And  the  broker  through  whom  the  charter  party  was  entered 
into,  gave  evidence  of  what  was  said  at  that  time. 

Abbott,  G.  J.  The  important  point  here  is  as  to  the  meaning  of  the  word 
oale,  one  party  contending  that  it  means  a  compressed  bale;  the  other  pir^t 
that  it  means  a  bag.  If  the  word  bale  had  acquired  a  particular  meaning  ii 
regard  to  the  trade  of  Liverpool  and  AUxandriOf  I  should  consider  that  diit 


535]  2  Carringtok  &  Patne.  713 

neuiiiig  should  apply  in  this  cafle ;  but  there  should  be  distinct  eridence  that 
the  word  has  diat  particular  meaning.  With  regard  to  the  Surat  bales,  it  is 
^oite  clear  that  they  are  compressed.  The  brewer  has  given  evidence  of  some- 
thing that  was  said  at  the  time ;  but  I  think  that  if  there  be  a  written  instrument 
ngned  by  the  parties,  and  a  particular  construction  of  it  will  much  benefit  one 
party  and  injure  the  other,  that  sort  of  evidence  is  of  too  dangerous  a  nature  to 
*5261  ^  *>^li^  on;  and  die  question  I  shall  leave  to  the  Jury  is — ^what  was 
-■  meant  by  the  term  bale? 
The  Jury,  which  was  special,  found,  that  a  bale  means  a  compressed  bale. 

ScariHt,  MatryoiU  and  Campb^  for  the  plaintiff. 

Tlndal^  S.  G.,  and  F.  Pollock,  for  the  defendants. 

[Attomies — 6.  Smiikt  and  OHvenon.l 


In  the  ensuing  Hilary  Term,  Tlndal^  S.  6.,  obtained  a  rule  run  for  a  new 
trial,  on  payment  of  costs,  for  the  purpose  of  adducing  further  evidence ;  but 
that  rule  was  a^rwards  discharged. 

8—  the  OMS  of  W^oi,  AstifMO  of  HmU,  v.  VTm^  «iI«,  vol.  1,  p.  59. 


COURT  OF  COMMON  PLEAS. 

ADJOURNED    SITTINGS   AT    WESTMINSTER,    AFTER 

MICHAELMAS  TERM,  1826. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


LINDSAY  9.  LIMBERT. 

An  aniffiMe  of  a  leaao  under  the  Ineolvent  Debtore'  Act,  is  entitled  to  a  reasonable  time 
in  which  to  decide  whether  he  will  accept  the  lease  or  not.  and  dnting  that  time  he  may 
take  aneh  stepe  ae  he  may  think  neceaeary  for  the  parpoae  of  trying  to  render  the 
property  prodoctive. 

CovsHANT  for  rent.  The  declaratioD  stated  a  lease  from  the  plaintifT  to  a 
person  named  Biddle^  dated  the  23d  of  Sepi ember,  1823;  and  then  alleged, 
that  after  the  making  of  the  said  lease,  and  during  the  term  thereby  granted, 
to  wit,  on  the  19th  o(  December,  1826,  all  the  estate,  &e.,  of  Biddle  in  the 
premises  demised,  with  the  appurtenances,  by  assignment  thereof  then  and 
there  legally  made,  came  to  and  vested  in  the  defendant:  whereupon  and 
whereby  the  said  defendant  then  and  there  entered  into  and  upon  all  and  lin- 
gular the  said  demised  premises,  and  became  and  was  posseesed  thereof,  and 
*6271  *<^ontinued  so  thereof  possessed  from  thence  until  and  at  and  aftier  the 
-I  time  the  rent  thereinafter  mentioned  became  due  and  payable,  &c. 
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Tlie  plea  was,  that  the  estate*  iie.f  of  Biddies  in  the  eaid  demised  premini 
in  the  declaration  mentioned,  by  assignment  thereof  legally  made,  did  not  coma 
to  and  vest  in  the  defendant  in  manner  and  form  as  the  said  {dbiintiff  had  in  hii 
declaration  alleged. 

The  defendant  was  the  assignee,  under  the  Insolvent  Debtors'  Act,  of  Bid- 
die  the  lessee.  The  assignment  to  him  under  the  act  was  made  on  the  19lii 
of  Deeetnber^  but  the  defendant  did  not  totally  abandon  his  connection  with  the 
lease  and  premises  till  the  17th  of  May  following;  and  in  the  interval  he  tried 
to  let  the  premises,  but  was  not  successful.  There  was  contradictory  evidenoe 
as  to  whether  he  had  acciepted  the  lease  in  an  unqualified  or  merely  a  oondi* 
tional  manner. 

WUde^  Seijt.,  for  the  defendant,  cited  the  case  of  Copeland  v.  Stevemi  and 
contended  that  under  the  stat.  1  Geo.  4,  c.  119,  an  assignee  was  entitled  toi 
reasonable  time  for  the  purpose  of  considering  whether  he  would  accept  of  the 
lease. 

Taddy^  Serjt.,  for  the  plaintiflT,  contended  that  the  only  question  was  one  of 
possession,  which  was  admitted  by  the  defendant's  plea,  inasmuch  as  that  plea 
only  negatived  the  assignment  and  not  the  possession.  He  cited  Croft  v. 
Pe€k.t 

*BssT,  C.  J.,  left  it  to  the  Jury  to  say,  /tref,  whether  the  defendant  r,.oa 
had  or  had  not  accepted  the  lease  conditionally,  in  ord^r  that  he  might  '- 
see  if  he  could  turn  it  to  any  advantage ;  and  Secondly^  if  he  had  so  done, 
whether  the  time  he  had  kept  it  was  a  reasonable  time,  for  the  purpose  of  see- 
ihg  what  he  could  do  with  it* 

The  Jury  found  for  the  defendant,  establishing  the  conditional  acceptance, 
and  the  reasonableness  of  the  time.  Leave  was  given  to  the  plaintiff  to  move 
to  enter  a  verdict 

Taddy,  Serjt.,  and  Z>.  Pollock,  for  the  plaintiff. 

Wilde,  Serjt.,  and  Comyn,  for  the  defendant. 


[Attomies — j^pifte,  and  B.  H.  Jhmcombt.'\ 


In  the  ensuing  Hilary  Term,  Taddy,  Seijt.,  moved,  pursuant  to  the  leive 
given.  In  addition  to  the  cases  cited  at  the  trial,  the  case  of  TVmer  v.  Rielh 
ardsQn,  7  East,  835,  was  mentioned. 

The  Court  said,  that  the  case  of  Croft  v.  Peek  was  not  in  point,  as  it  wu 
decided  on  the  ground  that  the  provisional  assignee,  being  the  public  officer  of 
the  court,  had  no  discretion;  and  that  7\inier  v.  Riehardeon  was  precisely  in 
point. 

t  IB.  &A.  593.  The  Court  there  decided  that  **the  general  aMignment  of  a  bank- 
mpt'e  peraonal  eat  ace  under  hia  eommiaaion.  doea  not  veat  a  term  of  yeara  iti  the  astigneei, 
nnleaa  they  do  aoroe  act  to  manifeat  their  aaaent  to  the  aaaignment  aa  it  regards  ike  term, 
and  their  acceptance  of  the  eataie,  rente,  &c. ;  and  therefore,  till  aome  act  of  thi«  aort  ii 
done  by  them,  the  term  atill  remaina  in  the  bankrupt,  and  he  ia  liable  to  the  paymeatof 
rent  accruing  due  aubaequent  to  the  bankruptcy." 

t  8  Moore.  384.  In  that  caae  it  waa  held  that  the  proviaional  aaaignee  of  the  Inaol?eat 
Court,  being  a  public  officer,  muat,  by  the  mere  fact  of  the  aaaignment  lo  him,  be  lahM 
to  haf  e  accepted  all  the  intereat  the  inaolvent  had  in  hia  property  ao  aatigiied. 
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HUBERT,  Gent,  one,  Ac.,  v.  MOREAU. 


A  peraon,  after  he  became  bankrupt,  and  before  he  had  got  hii  certificate,  called  at  the 
office  of  his  attorney  to  whom  he  was  indebted,  and  wrote  there,  the  attorney  not  being 
at  borne,  a  letter  promising  to  pay  him  a  aam  of  1002.  The  only  signature  was  a  flouriso 
of  the  pen,  which  it  was  contended  by  the  plaintiff  formed  the  letter  M.,  the  initial  letter 
of  the  defendant's  name:  Held,  that  if  it  was  an  M.,  it  was  not  a  sufficient  signature 
under  the  statute,  6  Geo.  4,  e.  16,  s.  131.  Sembie — that  if  such  a  letter  be  without  date, 
the  time  when  ii  was  written  cannot  be  proved  by  parol  eYideoee. 

AsnmpsiT  for  work  and  labor.  Plea»— First,  nan  aaiumpsii;  and  second, 
*5201  ^^^  ^^  defendant  became  ^bankrupt  on  the  4th  of  July^  1836.  The 
-'  plaintiiT  was  an  attorney,  and  the  defendant  a  Frenchman,  named 
Pierre  Armand  It  Comte  de  Fbntaine  Moreau,  It  appeared  that  the  defend- 
ant, being  indebted  to  the  plaintiff  for  business  done,  called  at  his  office,  and 
wrote  a  letter  in  French,  which  he  left  for  the  plaintiff,  he  not  being  at  home. 
The  letter  requested  the  plaintiff  not  to  be  angry  at  the  defendant's  not  bring- 
ing him  any  money,  mentioned  an  expectation  of  getting  some  by  an  arbitra- 
tion which  was  then  in  progress,  and  concluded  with  a  passage,  of  which  the 
following  is  a  translation :  **/  ean^  however^  (UBuri  you  for  certain^  thai  btfort 
the  15/A  of  next  months  I  shall  be  able  to  let  you  have  100/.'*  This  letter 
was  not  dated,  and  the  question  of  fact  in  the  cause  was,  at  what  time  it  was 
written ;  it  being  contended  on  ihe  part  of  the  plaintiff  that  it  was  written  on 
the  23d  of  August:  and  on  the  part  of  the  defendant,  that  it  was  written  on  the 
3l8t  of  May*  In  the  first  case  it  would  be  after,  and  in  the  second  before  the 
defendant's  bankruptcy. 

For  the  purpose  of  showing  that  it  was  written  on  the  23d  of  August^  a 
(derk  of  the  plaintiff's  was  called,  who  stated  that  he  was  present  on  that  day 
while  the  defendant  was  writing  it. 

WUde^  Serjt.,  for  the  defendant,  objected  to  this  mode  of  supplying  the  date 
by  parol.  By  the  6  Geo.  4,  c.  16,  «.  131,t  it  is  provided,  that  a  bankrupt  shall 
not  be  liable  upon  any  promise  to  pay  a  debt  discharged  by  his  c^rtificatey 
*fi301  ^'^^^^  s\xc\i  promise  be  in  writing.  The  ^question  as  to  when  the  letter 
-■  was  written  is  the  material  fact  in  the  cause,  and  that  fact  is  sought  to 
be  proved  by  parol,  in  the  very  teeth  of  a  statute  which  guards  so  carefully 
against  proving  the  promise  by  parol.  If  such  evidence  is  allowed,  it  will 
open  a  door  to  fraud,  by  giving  a  party  in  possession  of  a  letter  written  before 
a  bankruptcy,  the  opportunity  of  insisting  that  it  was  written  after. 

Best,  C.  J.  The  strong  inclination  of  my  opinion  is,  that  this  is  a  good 
objection ;  but  I  will  not  decide  it  here ;  but  let  the  cause  go  on,  and  leave  it 
for  the  decision  of  the  Court. 

The  letter  had  no  name  attached  to  it,  but  something  that  looked  like  an  M. ; 
and  fVUde^  Serjt.,  contended  that  it  could  not  be  said  to  be  signed  as  required 
by  the  statute.     It  was  handed  to 

Best,  C.  J.,  who,  upon  looking  at  it,  observed — It  may  be  an  M.,  or  it  may 
be  a  waving  line :  but  if  it  be  an  M.,  I  am  of  opinion  that  it  is  not  sufficient,  as 
the  statute  requires  that  the  promise  should  be  signed.  It  is  not  the  signature 
of  a  man's  name.  I  have  no  doubt  upon  the  subject;  but  for  the  sake  of  the 
character  of  the  parties  I  will  allow  the  cause  to  go  on. 

Taddyt  Serjt.  Perhaps  your  Lordship  will  allow  us  to  produce  evidence  to 
show,  that  the  defendant  usually  signed  in  that  way. 

t  The  section  is  as  follows: — **And  be  it  enacted,  that  no  bankrupt  after  his  certificate 
■hall  have  been  allowed  under  any  present  or  future  commission,  shall  be  liable  to  pay  or 
■aiisfy  any  debt,  claim  or  demand,  from  which  he  shall  have  been  discharged  by  Yirtue  of 
■och  certificare,  or  any  part  of  such  debt,  claim  or  demand,  upon  any  contract,  promise  or 
Agreement  made,  or  to  be  made  aftei  the  suing  out  of  the  commission,  unless  such  pro* 
nise,  contract  or  agreement  be  made  in  writing,  signed  by  the  bankrupt,  or  by  some  per 
•on  thereto  lawfully  authorised  in  writing  by  such  bankrupt." 
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BstfT,  C.  J.    No,  I  will  not 

WildCt  Serjt,  then  further  objected,  that  the  promise  contemplated  by  the 
statute,  was  one  to  be  made  afler  a  man  had  obtained  his  certificate,  and  not 
before,  when  he  was  not  discharged  from  his  legal  liabilities.! 

*BssT,  C.  J.     I  think  that  as  the  statute  is  penned,  any  promise  #-^^1 
having  the  requisites  of  the  act,  made  afier  the  bankruptcy,  will  not  be  *■ 
discharged  by  the  certificate. 

A  Frenchman,  who  was  called  as  a  witness,  stated,  on  being  shown  the  letter, 
that  in  his  opinion  the  mark  which  was  taken  to  be  an  iH.,  was  nothing  bat  a 
flourish. 

Upon  this  Bust,  G.  J.,  said,  that  he  would  nonsuit  tfie  plaintiff;  but  that, 
for  the  sake  of  the  character  of  the  parties,  he  would  take  the  opinion  of  the 
Jury  upon  the  question  of  fact,  as  to  when  the  letter  was  written. 

This  question  was  accordingly  submitted  to  them,  uid  the  Joiy  found  diat 
the  letter  was  written  on  the  2id  of  August. 

Nonsuit,  with  leave  to  move. 

Vaugkan,  and  Toddy,  Seijts.,  and  Abraham^  for  the  phuntiff. 

WUdti  Serjt.9  and  Justice^  for  the  defendant. 

[Attomies — Huberit  and  Fuher  ^  S,] 


In  the  ensuing  Hilary  Term,  Vaughan,  Seijt.,  moved,  pursuant  to  the  leave 
given.  He  citra  the  case  of  Schneider  v.  NorriM^  and  contended  that  the  M. 
was  a  sufficient  signing  within  the  act,  it  being  the  sign  used  by  the  party,  to 
denote  that  the  instrument  was  his. 

The  Court  refused  a  rule. 

t  He  also  objected,  that  the  promise  in  the  letter  was  not  a  promise  to  pay  the  ori^oal 
debt,  which  alone  would  support  I  he  action,  but  a  special  promise  to  pay  10(M.  on  the  15tii 
of  the  next  month :  but  upon  this  objection  no  decision  was  given. 

1 2  M.  &  S.  ?86.  In  that  case  a  bill  of  parcels,  in  which  the  name  of  the  vendor  w« 
printed,  and  that  of  the  vendee  written  by  the  vendor,  was  held  to  be  a  suffident  memo- 
randuffi  of  the  contract,  within  the  statute  oi  frauds. 


•ADJOURNED  SITTINGS   IN  LONDON,  AFTER  MICHAEL-  r^^ 

MAS   TRRM    IflOft    .  I  **■• 


MAS  TERM,  1826. 


PROCTOR  V.  JONES. 

The  marking  by  the  Tendori  of  casks  of  wine  lying  in  the  docks,  with  the  initials  of  the 
purchaser,  at  his  request,  and  in  his  presence,  the  terms  of  payment  not  harii^  bsea 
settled  at  the  time,  and  consequently  the  contract  not  being  complete,  is  not  an  aocept- 
ance  under  the  17  th  section  of  the  statute  of  frauds. 

Assumpsit  to  recover  the  price  of  a  quantity  of  wine.     The  plaintiff's  deik 
proved  that  he  went  with  the  plaintiff  and  defendant  to  the  Lfmdon  Doda* 
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for  the  jmrpose  of  Ibe  defendaafs  tasting  some  wine  of  the  plaintiff's.  After 
sereral  sorts  had  been  tasted^  and  the  prices  mentioned,  the  defendant  agreed 
to  take  two  casks  of  Port,  and  directed  the  witness  to  mark  them  with  the 
initiab  of  his  name,  that  no  mistake  might  occur.  On  being  asked  his  initials 
by  the  plaintiff,  he  said  they  were  T.  J. ;  and  T.  J.  was  then  marked  on  the 
casks  by  the  witness  in  the  defendant's  presence :  a  third  was  afterwards 
marked  in  the  same  way.  The  plaintiff  Uien  left ;  and  the  witness  and  the 
defendant  went  towards  another  warehouse  to  see  some  Cape  wine ;  and  while 
they  were  going,  the  defendant  said,  that  he  had  laid  out  a  good  deal  of  money 
in  gin,  and  should  want  some  time  for  the  wine.  The  witness  told  him  he 
might  have  two  months,  and  he  said  that  would  do  very  well.  The  defendaiU 
then  said  that  he  had  several  cases  in  the  Court  of  Requests,  and  he  must 
go  there»  or  he  should  be  nonsuited,  but  added,  that  the  witness  knew  what 
would  suit  him ;  and  he  left  it  to  him  to  select  for  him  both  with  regard  to  the 
quality  and  price. 

For  the  plaintiff,  the  case  of  Andenon  v.  ScoU\  was  cited. 
^331  *^>^<^«  Seijt.,  for  the  defendant.  An  act  done  by  the  vendor,  is  not 
^  an  act  which  will  bind  the  purchaser  under  the  statute  of  frauds. 
There  was  no  contact  at  the  time  of  marking ;  the  contract  was  made  afWrw 
wards :  marking  is  not  sufficient,  jffu/erson  v.  Scott  has  been  considered  a 
very  strong  case.  The  words  of  the  statute,  29  Car.  2,  c.  3,  s.  17,  aie,  that 
"  no  contract  for  the  sale  of  any  foods,  wares,  and  merchandizes,  for  the  price 
of  10/.  sterling,  or  upwards,  shall  be  good,  exeept  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  aetudly  receive  the  eanUf  or  give  something  in  earnest 
to  bind  the  baigain,  ^.'*  It  does  not  appear  in  what  condition  the  wines 
were  at  the  Decks,  to  what  order  they  were  deliverable,  cnr  to  what  liens  they 
were  subject.  What  occurred  cannot  be  said  to  be  equivalent  to  an  actual 
receipt^  when  it  does  not  appear  that  the  purchaser  had  any  control  over  the 
wine. 

Hutchinson^  on  the  same  side,  referred  to  the  cases  of  Farehrother  v.  Sim» 
fnoru^  Baldey  and  Another  v.  Parker,^  and  Thomson  v.  Maceroni,^ 
*6341       ^Vaughan^  Serjt.,«in  reply,  contended,  that  the  proposition  was  a 
^  monstrous  one,  which  was  sought  to  be  maintained  on  the  part  of  the 
defendant.     He  cited  Elmore  v.  Stone.^ 

Best,  C.  J.     That  case  has  been  overruled. 

Vaughan^  Serjt.     Could  the  plaintiff  have  had  a  right,  if  he  had  heard  of 

1 1  Camp.  N.  P.  C.  235  n.  That  ease  was  apecial  aBBump$it  for  the  non-delivery  of  winee ; 
ind  Lord  Ellenborough  held,  that  the  caning  off  the  pega  hy  which  the  wine  was  tasted, 
Md  the  marking  of  the  plaintiff's  initials  on  the  casks  by  the  defendant's  agent,  in  the 
presence  of  all  the  parties,  amonnted  to  a  delivery  under  the  statute  of  frauda. 

1 5  B.  &  A.  333.  The  point  decided  in  that  caae  is.  that  the  agent  contemplated  by  the 
17th  section  of  the  statute  of  frauds,  who  is  to  bind  a  defendant  by  his  signature,  must  be 
a  third  person,  and  not  the  other  contracting  party ;  and  therefore,  if  an  auctioneer  writs 
down  the  defendant's  name,  by  his  authority,  opposite  to  the  lot  purchased,  sneh  entry  is 
not  safBctent,  in  an  action  brought  in  the  name  of  the  auctioneer,  to  take  the  case  out  of 
the  statute. 

$2  B.  &  C.  37.  A9Bump9U  for  eooda  sold.  The  plaintiiA  were  linen-drapers ;  and  the 
defendant  came  to  their  shop  and  bargained  for  Tarioas  articles.  A  separate  price  was 
agreed  on  for  each,  and  no  one  article  was  worth  lOZ.  The  defendant  marked  some  with 
a  pencil,  helped  to  cat  others  from  the  bulk,  and  some  were  measured  in  his  presence. 
A  bill  of  parcels  was,  at  his  desire,  sent  with  the  goods :  he  refused  to  accept  them.  It 
was  decided  that  there  was  but  one  contract  for  the  whole,  and  that  there  was  no  deliver^ 
and  acceptance  of  any  part  of  the  gooda,  and  therefore  that  the  case  was  within  the  statuta 
of  frauds,    5.  C.  3  D.  &  R.  220. 

n3  B.  &.  C.  1.  In  this  case,  goods  of  the  value  of  144{.  were  made  to  order,  and 
remained  in  the  possession  of  the  vendor,  at  the  requeat  of  the  vendee,  with  the  exception 
of  a  small  part,which  the  vendee  took  away  ;  and  it  was  held,  that  there  waa  no  acceptance 
of  the  residue  of  the  goods  within  the  statute  of  frauds.  S.  C.  4  D.  &  R.  619. 
^1  Taunt.  458.  The  point  there  dacided  is,  that  '*  if  a  man  baraains  for  the  purchase 
of  gooda,  and  desires  the  vendor  to  keep  them  in  his  possession  for  an  especial  purpoae 
for  the  vendee,  and  the  vendor  aceepta  the  order,  this  is  a  sufficient  delivery  of  the  goods 
within  the  statute  of  frauds." 
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the  insolvency  of  the  vendee,  to  say  there  was  no  delivery  t     There  wai  a 
symbolical  delivery. 

Manning,  on  the  same  side.  The  case  of  Baldey  v.  Parker  is  distinguisha- 
ble from  this,  because  there  the  foods  were  capable  of  delivery ;  bat  here  tbej 
were  not,  partly  on  account  of  meir  bulk,  and  pardy  on  account  of  the  neces- 
sity of  previously  paying  the  duty. 

Best,  C.  J.  The  statute  of  frauds  and  the  statute  of  limitations  were  bodi 
so  much  objected  to  at  the  time  when  they  were  passed,  that  the  jod^ 
appeared  anxious  to  get  them  olT  the  statute-book ;  but  in  later  times  they  have 
become  desirous  to  give  them  their  full  effect.  I  think  the  statute  of  frauds  is 
a  good  and  wholesome  statute.  In  other  countries,  contracts  are  made  in 
writing.  If  my  Lord  Ellenborough*»  opinion  in  the  case  of  Scott  v.  Andtntn 
was  an  opinion  upon  a  matter  of  common  law,  I  should  act  upon  it ;  but  it  is 
on  the  construction  of  a  statute  ;  and  the  words  of  the  statute  are  against  it 
It  is  the  intention  of  the  statute,  that  there  should  be  as  complete  a  delivery  as 
can  be  according  to  the  nature  of  the  article.  It  cannot  be  said  in  the  present 
case,  that  the  defendant  atluatty  received  the  goods.  Could  the  vendee 
'maintain  trover  if  the  goods  were  not  delivered  ? — Certainly  he  could  r^^ 
not,  for  the  seller  would  have  a  lien  on  them  for  the  price,  as  there  was  ^ 
no  stipulation  as  to  payment  at  a  future  time.  But  not  only  was  there  no 
delivery,  but  there  was  no  complete  contract  at  the  time  of  the  marking ;  for 
at  that  time  the  time  of  payment  was  not  agreed  upon  ;  but  it  was  settled  in  a 
conversation  afterwards.  If  there  was  no  complete  contract  at  the  time  of  the 
marking,  then  the  marking  cannot  be  an  acceptance  under  the  statnte.  If  the 
plaintiff  had  made  a  transfer  in  the  Dock  books,  that  wonld,  in  my  opinion, 
nave  been  a  symbolical  delivery.  I  think,  looking  to  the  words  of  the  statnte, 
that  I  am  bound  to  call  the  plaintiff. 

NOOSQlta 

Vaufkmi,  Seijt,  and  Manning,  for  the  plaintiff. 
Wilde,  Serjt.,  and  Htttehinaan,  for  the  defendant 

[Attomies — Boxer,  and  HahnerJ] 


RUTHVEN  V.  BROWN,  Esq. 

A  prisoner  in  the  Fleet  Prison  had  obtained  a  day-rule  in  the  uanal  form,  permitting  tum 
to  go  abroad  to  transact  bia  aflaira  and  advise  with  hta  counael,  and  to  retoro  tbe  mm 
day.  He  went  to  Sadler'' a  Wells  Theatre,  where  he  was  aeen  as  late  as  half  past  U  ia 
the  evening : — Held,  that  if  he  returned  within  the  ambit  of  the  prison  before  12  at  night, 
tbe  Warden  could  not  be  liable  in  an  action  for  an  escape,  notwithstaoding  the  abais 
and  misapplication  of  tbe  rule. 

The  declaration  stated,  that  the  plaintiff,  in  Easter  term,  5  Geo.  4,  recovered 
against  James  Haselden,  231/.,  as  his  damages,  as  by  the  record  and  proceed- 
ings thereof  more  fully  appeared ;  and  that  on  the  20th  of  Novendfeff  in 
iiichaelman  Term,  1824,  the  said  James  Haselden^  then  being  in  the  custody 
of  the  defendant,  as  Warden  of  the  Fled  Prison,  was  brought  to  the  bar  of 
the  Court  of  Common  Pleas,  and  re-committed  thence  in  execution.  It  then 
alleged  a  further  bringing  up  and  a  remand  on  the  24th  January,  1825,  and 
then  went  on  to  state,  that  aflerwards,  to  wit,  on  the  10th  of  Jrme,  1825,  the 
'defendant  permitted  Haselden  to  escape  from  his  custody,  the  plaintiff  r^g 
being  tiion  unsatisfied  of  his  damages,  by  reason  of  which  an  action  '- 
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accraed  to  the  plaintiff  to  demand  and  have  from  the  defendant  the  said  sum 
of  231/.  The  pleas  were  nU  debei,  and  several  special  pleas  of  justification ; 
one  of  which  was,  that  on  the  said  10th  o(  June,  1825,  a  certain  rule  or  order 
was  made  by  the  Court  of  Common  Pleas,  whereby  it  was  ordered,  that  the 
said  Jamea  Haaelden  should  have  leave  to  go  abroad  that  day  out  of  the  said 
prison  of  the  /7fe/,  to  transact  his  affairs,  and  advise  with  his  counsel,  and  to 
return  to  the  same  prison  the  same  day,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.  The  plea  then  alleged  that  the  said  JameM 
Jkueiden  did  return  to  the  said  prison,  and  into  the  custody  of  the  defendant,^ 
as  Warden,  on  that  day,  purwant  to  the  rule.  To  this  the  plaintiff  replied, 
that  the  said  Jamea  Maaelden  did  not  return  to  the  said  prison,  and  into  the 
custody,  ^c,  pursuant  to  the  said  rule,  in  manner  and  form  as  alleged  in  the 
plea.    This  replication  concluded  to  the  country,  and  issue  was  joined  upon  iu 

An  examined  copy  of  the  record  of  the  judgment  in  the  cause  of  Ruthven 
T.  Haaelden  was  produced,  from  which  it  appeared  that  it  was  of  MichaetmoM 
Term. 

The  defendant's  counsel  objected,  that,  as  the  declaration  stated,  that  the 
judgment  was  recovered  in  JBaater  Term,  there  was  a  variance. 

The  plaintiff's  counsel,  in  answer  to  the  objection,  cited  the  cases  of  Puted 
V.  HfNamara,  9  East,  157;  and  &oddart  v.  Paimer.i 
*537l       ^'"T«  ^*  J*     Upon  the  authority  of  Stoddart  v.  Palmer,  I  am  of 
-^  opinion,  that  it  is  no  variance. 

Proof  of  the  remand  and  commitment  of  Haaelden  under  the  writ  of  Habeaa 
Corpus,  was  then  given. 

An  order  of  Mr.  Justice  Park,  made  on  the  4th  of  November,  1826,  requiring 
the  plaintiff  to  furnish  a  particular  in  writing,  of  the  days  and  times  on  which 
he  meant  to  insist  that  Haaelden  escaped,  and  also  an  order  of  the  same  learned 
Judge  confining  him  to  the  28th  of  November,  1824,  the  aoth  of  Jmmary, 
1825,  and  the  10th  of  June,  1825,  being  the  three  times  mentioned  in  the 
particular. 

A  witness  was  called,  who  proved,  that  on  the  evening  of  the  10th  of  June^ 
1825,  he  saw  Haaelden  at  Sadler's  Wella  Theatre,  which  place  they  left  at 
the  same  time,  viz.,  between  a  quarter  and  half  past  1 1  at  night. 

On  the  1 1th  of  January,  1826,  a  written  notice  was  served  on  the  defendant, 
B^ed  by  the  plaintiff's  then  attomies,  stating  that  Haaelden  had  been  seen  at 
Kensington,  and  threatening  an  action  if  the  defendant  did  not  lock  him  up. 

A  witness  was  also  called,  who  stated,  that  on  the  7th  of  March,  1826,  he 
accompanied  the  plaintiff  to  the  defendant's,  and  had  an  interview  with  him : 
the  plaintiff  said,  that  he  was  come  to  give  notice  that  Haselden  had  again  been 
seen  out  of  the  rules ;  that  he  had  been  seen  in  Surry  by  a  Mr.  Pearson,  who 
would  tell  the  defendant  when  it  was,  if  he  would  call  upon  him.  The  plaintiff 
also  desired  that  the  defendant  would  bring  Haselden  within  the  walls.  The 
defendant  said,  that  he  should  not  call  on  Pearson,  but  if  Pearson  would  call 
on  him,  he  would  hear  what  he  had  to  say ;  and  that  he  should  not  deprive 
Haselden  of  the  rules,  as  he  had  given  security  and  had  paid  for  them. 
*5381  *'^^®  plaintiff  said,  that  he  should  proceed  against  the  defendant  if 
•I  Haselden  was  again  seen  out  of  the  rules.  The  defendant  said  ho 
might  do  as  he  pleased,  for  he  was  well  secured,  and  should  not  bring  him 
wifitin  the  walls. 

Haselden  had  been  discharged  out  of  custody  by  a  Judge's  order,  on  paj* 
ment  of  the  debt,  but  without  prejudice  to  the  plaintiff's  action. 

t  3  B.  &  C.  2,  and  4  D.  &  R.  624.  Action  for  a  false  return  to  a  fitri  fatiat.  Tha 
declaration  atated,  that  the  plaintiff  in  TrtHxty  Term,  2  Geo.  4,  hy  the  judgment  recovered, 
&c.,  concluding  with  the  words,  "as  appears  by  the  record."  The  proof  was  of  a  jodg* 
ment  in  Eafter  Term,  3  Geo.  4.  It  was  held  that  this  was  no  variance,  for  that  the  aver* 
neni,  "as  appears  by  the  record,'*  was  surplusage,  and  might  be  rejected,  inasmneh  as 
the  judgment  was  not  the  foundation  of|  but  mere  indttoemeDt  to,  the  action. 


720  RuTHYEN  V.  Browk.   M.  T.  1836.  [538 


For  the  defendant,  die  day^de,  of  the  lOfli  Jtmt^  wae  pat  in,  (an 
diat  it  was  admitt^  by  the  terms  of  the  replication  hanng  been  overruled.)   Il 
was  in  the  usoal  form* 

Witnesses  were  then  called  to  show  that  BntUtn  was  at  his  lodgings 
within  the  rules  before  12  at  night  on  that  day,  but  their  testtmony  was  male- 
riaUy  shaken  on  their  cross-examination. 

Vaugkaru  Serjt,  for  the  defendant  It  has  been  decided  that  a  day  nle 
operates  for  the  entire  day.  The  most  liberal  and  ample  eonstraction  has  been 
put  upon  the  permission  of  the  Court  FUid  ▼.  JonaA  When  Sudden  wu 
coming  from  Sadler* 9  fFelU,  he  was  under  the  protection  of  the  law,  and  had 
a  right  to  go  where  he  pleased.     There  was  no  escape. 

Boionquet^  Seijt,  for  the  plaintiff.  The  object  d  a  day  role  is,  that  a  man 
may  transact  his  business,  and  advise  with  his  counsel ;  these  are  the  temis 
of  the  order:  but  a  man  is  not  allowed  to  be  out  till  past  11  at  night  and  to 
amuse  himself  by  going  to  theatres.  The  business  of  the  Courts  is  over  bqg 
before  that  hour.  Though  the  witnesses  should  be  believed,  who  swear  that 
JBaselden  was  at  home  before  twelve,  yet  as  he  was  not  out  for  the  purposes 
'mentioned  in  the  rule,  that  is  no  justification.  The  plea  says,  he  re-  tmm 
turned  in  purtuanee  of  the  rule;  but  we  deny  that  in  our  reptication.  ^ 
There  is  a  rule  of  the  Court  of  King's  Bench,  of  the  30th  Cfeo*  8,  mentioBed 
in  3  T.  R.  584,  that  every  prisoner  of  that  Court  having  a  day-rule,  shall  retam 
within  the  walls  or  the  rules  at  or  before  9  o'clock  at  night;  tiiat  is  the  ret- 
■onable  and  proper  time,  and  I  apprehend  that  my  Lord  Chief  Justice  will 
consider  that  rule  as  affording  a  reasonable  construction  of  the  law  upon  the 
subject  and  apply  such  construction  to  the  day-rules  of  the  Court  of  Common 
Pleas.  With  respect  to  the  case  cited  of  Fidd  v.  Jwue^  it  has  nothing  to  do 
with  this  point 

Bbst,  C.  J.  As  to  the  law  upon  the  subject,  I  am  of  opinion  that  the  Wa^ 
den  is  not  answerable  for  the  abuse  of  the  order  of  the  Court  Haeelden 
obtained  the  day-rule  by  fraud.  It  was  not  obtained  for  the  purposes  of  bmi* 
BOSS,  but  to  enable  him  to  pursue,  at  the  expense  of  his  creditors,  amusementg 
which,  in  him,  were  highly  criminal.  But  that  arose  from  a  defect  in  the  rule 
of  our  Court.  The  Warden  was  botmd  to  obey  that  rule,  and  is  not  answera- 
ble for  any  misuse  of  it  by  the  party  obtaining  it,  provided  such  party  returned 
within  the  ambit  of  the  prison  before  twelve  at  night  I  cannot  take  the  rule 
of  the  King's  Bench  as  an  exposition  of  the  general  law,  but  as  itself  creating 
a  new  law ;  and  therefore  I  think  the  only  question  is,  did  this  man  retnra 
within  the  rules  before  twelve  at  night  on  the  lOth  of  June?  We  can  improve 
upon  the  rule  of  the  King's  Bench,  and  make  an  order  not  only  that  a  parly 
shall  return  at  nine  o'clock,  but  also  that  he  shall  not  be  at  liberty  to  go  to 
public  places  of  amusement  But  unfortunately,  at  present  we  have  no  such 
rule.  There  is  a  case  in  the  King's  Bench,  Bonafoue  v.  Walker^  2  T.  R.  13<S, 
which  decides  that  going  beyond  the  rules  is  not  an  escape.  But  if  the  Warden, 
after  notice  that  a  man  has  been  abusing  his  privilege,  by  going  beyond  the 
rules,  does  not  think  it  right  to  lock  that  man  *up,  I,  for  one,  shall  re-  r^m^ 
quire  a  very  long  argument  to  convince  me,  that  it  is  not  a  negligent  or  ^ 
voluntary  escape.  And  I  am  of  opinion,  that  if  such  notice  be  given,  it  is  the 
duty  of  the  Warden  to  make  enquiry  into  it  for  if  the  information  is  trae,  he 
will  be  liable.  His  Lordship  then  lefl  it  to  the  Jury  to  say,  whether,  in  fact, 
Haeelden  returned  before  twelve  at  night  telling  them,  that  if  they  thought  be 
did  not  they  must  find  a  verdict  for  the  plaintiff;  but  with  nonunal  damages 
only,  as  the  original  debt  and  costs  had  been  paid. 

The  Jury  found  for  the  plaintifil 

1 9  East,  151.  Thia  case  decides  that  a  day-mle,  when  made,  eovera,  bf  reiatioa  back 
the  liberation  of  a  priaoner  who  had  aigned  the  petition,  but  had  Kone  out  of  the  priasB 
before  the  riiting  of  the  Court  on  the  aeme  day,  though  the  marahal  were  aaed  fbr  thai 
eacape,  which  oeeiirred  before  the  aitting  of  the  Court 
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Boaanquet,  and  Taddy,  Serjts.,  and  Perring,  for  the  plaintiff. 
Fmghan,  Lowes,  and  PFilde,  Serjts.,  for  the  defendant. 

[Attomies — £.  Isaacs^  and  PuUen.J 


This  decision  was  confirmed  by  the  Court,  in  the  following  Term ;  and  a 
rule  was  subsequently  made  requiring  all  persons  to  whom  day  rules  should  be 
granted  to  return  within  the  rules  by  nine  o'clock  in  the  evening. 


ADJOURNED  SITTINGS  AT  LONDON,  AFTER  MICHAELMAS 

TERM,  1826. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


ORESHAM  V.  POSTAN. 

In  an  action  on  the  case  for  a  breach  of  an  express  warranty,  that  a  horae  was  quiet ;  if 
the  declaration  allege  that  the  defendant  weU  huw  him  to  be  unquiet,  this  ia  an  unna* 
cessary  averment,  and  need  not  be  proved. 

Casb  for  falsely  warranting  a  horse  to  be  quiet  in  harness.  In  the  declara- 
tion it  was  averred,  that  the  defendant  well  hiew  the  horse  to  be  unquiet  in 
harness.     No  evidence  was  given  of  the  scienter, 

^f%AM       *Wiide^  Seijt,  for  the  defendant,  contended,  that  although  it  might 
J   be  unnecessary  to  aver  this  in  the  declaration ;  yet  as  it  was  so  averred, 
the  plaintiiT  could  not  recover  without  its  being  proved. 

yaughofiy  Serjt.,  and  Kelly,  contra.  It  is  clearly  an  unnecessary  and  super- 
fluous averment.  If  it  was  not,  the  declaration  would  never  be  perfect  without 
it ;  and  if  we  prove  all  the  averments  that  are  necessary  to  support  our  action, 
that  is  enough,  and  we  are  entitled  to  recover. 

Bbst,  C.  J.  It  is  certainly  unnecessary  to  allege  that  the  defendant  knew 
the  horse  to  be  unquiet;  and  it  being  unnecessary  to  allege  it,  it  need  not  be 
proved. 

Verdict  for  the  plaintifl*. 

Vaughan,  Serjt.,  and  Kelly,  for  the  plaintiff. 

fFilde,  Serjt.,  and  Moody,  for  the  defendant. 

[Attomies—  Gresham,  and  Scarth.'] 

For  the  usual  form  of  declaring  in  case  on  an  express  warranty,  see  S  Chitt.  Plead.  31f 
anc^eee  Homeattle  v.  JUoal,  autB,  Vol.  1,  p.  166. 

Vol.  XII.— 91  3  L 
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BUSZARD  et  al.,  Assignees  of  JONES  et  aL,  Bankrupts,  v.  CAPEL 

Barges  \j\ng  in  a  river  close  to  a  wharf,  and  fastened  to  piles,  intended  partly  for  the  rap- 
port of  the  wharf,  and  partly  that  barges  may  be  attached  to  them,  may  be  distiaioed 
for  rent  due  in  respect  to  the  wharf,  they  being  as  much  on  the  premises  demised  as  Um 
nature  of  the  thing  will  admit  of. 

Trover  for  two  barges  named  Spring  and  Autumn^  which  had  been  taken 
under  a  distress  for  rent  by  the  defendant,  who  was  the  receiver  appointed  bj 
the  Court  of  Chancery,  of  the  profits  of  the  estate  of  the  party  under  whom  the 
bankrupts  held  Davis^B  Wharj^  in  Lower  Thamti  Street, 

The  barges,  at  the  time  when  they  were  taken,  were  lying  in  the  river,  unde^ 
neath  the  wharf,  and  fastened  by  *ropes  to  piles  driven  down  close  by  r^^a 
the  side  of  the  brick-work,  partly  for  the  support  or  protection  of  a  ^ 
granary  which  was  on  the  wharf,  and  partly  for  the  purpose  of  having  baigei 
attached  to  them.  There  was  no  space  between  the  edge  of  the  water  and  the 
granary,  so  that  a  person  might  step  out  of  the  building  at  once  into  tbe 
baiges. 

Vaughan,  Serjt,  for  the  plaintiffs,  contended,  that  the  barges  ought  nol  to 
have  been  taken,  as  they  could  not  be  said  to  be  on  the  premises. 

Best,  C.  J.  I  shall  tell  the  Jury,  that  if  the  piles  are  constantly  used,  they 
form  a  part  of  the  demised  premises.  The  liberty  of  attaching  barges  to  them 
is  one  of  the  conveniences  and  advantages  of  the  wharf. 

The  lease  granted  to  the  bankrupts  was  then  read.  It  described  the  property 
as  a  wharf  ground  and  premises  next  to  the  river  TTutmes'f  and  a  brick  built 
warehouse,  and  contained  the  words  **  together  with  all  easements,  profits, 
commodities,"  ^c. 

Best,  C.  J.  If  there  had  been  nothing  in  the  deed  but  the  word  whaif,  I 
should  have  thought  that  description  sufiicient;  for  the  barges  were  as  much 
attached  as  the  nature  of  the  thing  would  admit 

Vaugharif  Serjt.  The  river  is  a  public  river,  and  the  party  has  no  interest 
in  the  soil. 

Best,  C.  J.  That  makes  no  difference.  As  the  piles  are  fastened  to  the 
building  partly  for  its  support  and  partly  for  the  purpose  of  attaching  barges  to 
them,  the  barges  must  be  taken  as  being  on  the  demised  premises. 

Vaughaa,  Serjt.,  then  endeavored  to  establish  a  case  of  fraudulent  p^efe^ 
ence.  He  called  the  bankrupt's  clerk,  who  proved  that  he  saw  the  barges  in 
the  stream,  about  *the  middle  of  the  day  before  the  distress.  That  the  r#543 
barges  were  not  wanted  for  the  purpose  of  being  used  in  the  business  ^ 
on  the  day  of  the  distress,  and  that  he  did  not  remember  their  being  bnnight 
alongside  the  wharf  on  any  occasion  before,  when  they  were  not  wanted.  He 
added,  that  he  could  not  swear  that  either  of  the  barges  had  been  used  for  a 
week  before  the  distress. 

It  was  also  proved,  by  the  examination,  under  the  commission,  of  one  of  the 
defendants,  who  was  the  broker,  that  on  the  evening  before  he  told  one  of  the 
bankrupts  that  he  should  come  down  the  next  morning  and  distrain,  upon 
which  the  bankrupt  said  that  he  knew  that  rent  was  due,  and  expected  a 
distress. 

Best,  C.  J.  You  see  the  difficulties  which  you  have  in  this  case.  Tou 
will  be  met  by  proof  that  the  barges  were  legally  distrained. 

Vaughan,  Serjt     But  fraud  may  always  be  inferred  from  circumstances. 

Be9T,  C.  J.  Do  you  think  you  can  persuade  a  Jury  to  infer  it  from  such 
circumstances  as  these?     Why  don't  you  call  the  bankrupt? 

Faughan,  Serjt.     He  has  not  received  his  certificate. 

Best,  C.  J.     You  can  call  him  if  the  other  side  do  not  object. 

Wilde f  Serjt.     This  action  is  defended  under  an  order  of  the  Court  of 
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Ghanceiy;  and  I  would  appeal  to  your  Lordship  to  know,  whether  I  have 
authority,  in  such  a  case,  to  waive  any  objection. 

Best,  C.  J.     I  should  think  the  Court  of  Chancery  would  be  the  first  to 
wish  all  the  facts  to  be  discovered.    I  cannot  five  advice  on  the  subject;  but  I 
*5441   ^^  *^^  ^  ^^  *Court  of  Chancery,  mat  it  was  my  opinion  that  the 
^   bankrupt  ought  to  be  caUed. 

WUdt^  Seijt.  We  do  not  take  by  this  delivery  of  the  bankrupts,  but  by  the 
act  of  the  law. 

Bbst,  C.  J.,  to  Vaughan^  Seijt  This  is  a  most  singular  case;  but  I  think 
you  must  first  show  that  the  barges  were  brought  within  the  ambit  of  the  pre* 
mises  by  fraud,  and  when  you  have  done  tl^t,  I  will  give  you  my  opinion 
upon  the  law. 

A  witness  was  then  called  for  the  purpose  of  making  out  that  fact,  but  not 
being  able  to  do  so,  the  plaintiffs  were 

Nonsuited. 

Vaughan^  Serjt.,  for  the  plaintiff. 

Wildef  and  JidanUf  Seijts.,  for  the  defendants. 


[Attomies— Fan  Sandau  ^  T.^  and  XHng.] 


In  the  ensuinff  Term  the  Court  granted  a  rule  nisi  for  a  new  trialt  which 
afterwards  mscharged. 


SMITH  V.  SPARROW  et  aL 

A  broker  having  a  general  authority  to  parchase  spicea  for  one  person,  having  purchased 
some  for  that  person  on  a  Saturday,  went  to  another  person  on  the  Sunday  and  offered 
them  to  him  lor  sale,  nying  that  ne  would  deliver  the  contract  on  the  Monday.  The 
person  to  whom  they  were  offered  said,  that  he  must  have  the  contract  on  that  day  (the 
Sunday.)  A  bought  note  was  accordinglv  delivered  to  him  on  the  Sunday.  The  broker 
could  not  say  when  he  made  out  a  sold  note  for  the  vendor;  whether  it  was  within  a 
week  or  more  from  the  Sunday;  but  stated  that  he  informed  him  of  the  sale  on  the 
Monday  or  Tueoday,  The  entry  in  the  broker's  book  was  not  signed :  Held,  1st.  That 
the  contract  was  not  sufficient  under  the  statute  of  frauds;  and  secondly,  That  sup- 
posing it  were  so,  yet  that  it  would  be  void  on  account  of  its  having  been  made  on  a 
Sunday, 

AssuMFSTr  on  a  contract  for  the  purchase  of  a  quantity  of  nutmegs. 

For  the  plaintiff,  James  Smith  was  called,  who  was  lus  brother,  and  carried 
•fil5l  ^°  business  as  a  broker  in  the  firm  of  *  Smith  ^  WUliams.  From  his 
•I  evidence  it  appeared,  that  the  plaintiff,  who  lived  at  ChigweU^  and  had 
retired  from  business,  generally  had  funds  in  the  hands  of  Smith  &  fFiUiama, 
and  gave  them  a  general  authority  to  purchase  spice  for  him.  That  on  Satur- 
day^  the  26th  of  FAruanf^  1825,  they  purchased  for  him  a  quantity  of  nut- 
megs, of  a  broker  named  Albreeht.  ^  That  Smith  4*  WUUama  also  did  business 
for  the  defendants  F.  ^  R.  Sparrow^  who  were  tea  dealen  and  grocers. 
That  on  the  morning  of  Sundaj/t  the  27th,  James  Smithy  the  witness,  whose 
residence  was  at  StoekweU^  near  to  /*.  S^rrow^s^  called  upon  him  and  asked 
him  if  he  would  like  to  do  any  thing  in  spices,  and  mentioned  to  him  the  nut* 
megs  he  had  bought  on  the  SatUfSxy^  and  ofiered  them  at  11*.  6rf.  a  pound. 
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Sparrow  said  he  would  take  them  at  Il«.  9d  Smith  said  that  he  conk)  not 
give  an  answer  till  he  had  been  to  town,  and  added,  that  he  would  deliver  tlu 
contract  on  the  Monday,  with  that  for  some  mace,  which  Sparrow  had  ordered 
Sparrow  said  he  must  have  the  contract  that  day,  as  he  was  going  down  to 
the  country  to  get  somebody  to  join  him  in  the  purchase.  Smith  west  to 
town,  and  when  he  returned  to  Stockweli  delivered  a  contract  to  Sparrow  for 
the  nutmegs,  at  lU.  3d.  It  was  then  read.  It  was  dated  the  26th  oi  M- 
ruary,  1825,  and  signed  Smith  ^  Williams,  and  commenced  as  follows  :— 
*'  Messrs.  F,  fy  R,  ^Mrrow,     We  have  this  day  purchased  for  you,  &c." 

There  was  a  note  on  the  face  of  it  in  Sparrow* 9  handwriting,  **  to  sell  at 
12«.  6(f."  After  the  contract  was  delivered.  Sparrow  said  that  he  would  not 
have  the  nutmegs  sold  under  129.  M,  a  pound.  The  same  day  he  gave  Smtk 
directions  to  buy  more,  and  left  him  his  address  at  Bristol,  where  he  was 
going." 

The  entry  of  the  contract  in  the  broker's  book  was  read.  It  was,  '*/*.  4*  ^« 
Sparrow,  bought  of  Tliomas  Smith,  &c.,*'  dated  26th  of  February.  It  was 
not  signed.  The  whole  of  the  entry  was  made  on  the  Sunday,  with  the 
exception  of  the  words  Thomas  Smith,  which  were  written  on  the  *Mon-  r,^^ 
day.  Smith,  the  broker,  said,  that  his  brother  left  it  to  them  to  do  the  ^ 
best  they  could  for  him,  and  that  they  sent  him  in  a  statement  every  year, 
with  an  account  of  interest.  He  also  said,  in  answer  to  questions  put  by  Best, 
G.  J.,  that  he  never  told  Sparrow  that  he  was  selling  for  his  brother.  That 
he  could  not  say  when  he  made  out  a  sold  note  for  his  brother,  whether  it  was 
within  a  week  of  the  sale  or  not;  but  that  he  informed  his  brother  of  what  had 
been  done,  (both  of  the  purchase  and  the  sale,)  on  the  Monday  or  TSusday. 
The  sold  note  made  out  for  the  plaintiff  was  dated  the  26th  of  February,  and 
signed  Smith  ^  Williams. 

Best,  C.  J.,  observed,  It  is  material  to  know  when  this  note  was  made 
out;  because  the  question  is,  whether  there  must  not  be  two  parties  to  a 
contract. 

Tfilde,  Seijt  Under  the  statute  of  frauds  it  is  enough  that  the  party  to 
be  charged  should  sign.     He  cited  Sanderson  v.  JacksonA 

Best,  C.J.  Still  it  is  a  question  whether  both  must  not  be  bound  to  make 
a  contract. 

Jilbrecht,  the  broker,  who  dold  to  Smith  Sf  Williams,  was  then  called,  and 
stated  that  he  never  heard  of  TTiomas  Smith  as  the  buyer  till  several  days 
after  the  prompt,  when  Sparrow  made  a  difficulty  about  the  contract;  and  that 
he  told  Smith  (the  witness)  that  he  did  not  wish  to  know  the  principal,  as  he 
looked  to  him. 

^^aughan,  Serjt.,  contended  that  the  broker  was  within  *the  law  r^.^. 
against  carrying  on  business  on  a  Sunday,   He  cited  Fennel  v.  Bidler,X  *- 

Wilde,  Serjt.,  contra,  cited  Drury  v.  De  Fontaine ;%  and  Bloxiome  t. 
fVilltamsS 


t  2  B.  &  P.  238.  The  point  there  decided  is  as  follows :— *<A  bill  of  ptroels,  in  whieh 
the  veudor's  name  is  printed,  delivered  to  the  vendee  at  the  time  of  an  order  given  for  tbe 
future  delivery  of  goods,  seems  to  be  a  sufficient  memorandum  of  tbe  contract  within  the 
statute  of  frauds;  at  all  events,  a  subsequent  letter,  written  and  signed  by  tbe  Teodor, 
referring  to  the  order,  may  be  connected  with  the  bill  of  parcels,  so  as  to  take  the  case  oat 
of  the  statute." 

1 8  Dow.  &  Ry.  204.  The  point  decided  in  that  case  is,  that  the  statute  29  Car.  8,  e,  7, 
for  the  better  observation  of  the  Lord^t  Day,  is  not  con6ned  to  the  carrying  on  of  businen 
publicly ;  and  therefore,  that  a  horse  dealer  cannot  maintain  an  action  upon  a  prhatt 
contract  for  tbe  sale  and  warranty  of  a  horse,  if  made  on  a  Sundajf, 

$  1  Taunt.  131.  "A  sale  of  goods,  made  on  a  Sunday,  which  is  not  made  in  the  exer- 
cise of  the  ordinary  calling  of  the  vendor  or  his  agent,  is  not  void  at  common  law,  or  by 
the  Stat.  29  Car.  2,  e.  7." 

It  i  Dow.  &.  Ry.  82.  "  Where  a  parol  contract  was  entered  inlo  for  the  purchase  of  a 
horse  above  the  value  of  10/.  on  a  Sunday,  with  a  warranty  of  soundness,  and  the  borM 
was  not  delivered  and  paid  for  until  the  Tuesday  following : — Held,  1st,  that  tbe  cootrsei 
was  not  complete  until  the  latter  day :  and  secondly,  that  supposing  it  to  be  void  witbia 
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Bbst,  G.  J.  There  are  different  decisions  upon  that  pomt.  I  think  the 
qaesti<m  has  been  decided  too  narrowly.  I  should  have  considered  that  if  two 
parties  act  so  indecently  as  to  carry  on  their  business  on  a  Sufuiay^  if  there 
had  been  no  statute  on  the  subject,  neither  could  recover.  Upon  this  point, 
therefore,  I  will  give  you  leave  to  move  to  enter  a  nonsuit,  if  the  verdict  should 
be  for  the  plaintiff.  But  there  is  another  point :  I  think  there  is  no  contract 
here  ;  and  upon  this  point  I  should  wish  to  hear  my  brother  Wilde. 

fVilde,  Serjt.  There  was  a  general  authority  to  buy,  and  a  parol  bargain 
has  been  proved.  The  statute  leaves  the  parol  contract  binding  as  far  as  the 
party  not  sought  to  be  charged  is  concerned.  The  paper  put  in  contains  all 
*5481  ^^  requisites  of  a  contract,  being  signed  on  the  part  of  *the  party  to  be 
-■  charged.  No  doubt,  there  must  be  mutuality  ;  but  as  to  one  it  may  be 
evidenced  by  parol,  though  as  to  the  other  it  must  be  in  writing.  It  is  the 
constant  course,  where  a  letter  is  produced  to  prove  a  contract,  not  to  require 
proof  of  any  signature  on  the  part  of  the  seller,  but  only  as  far  as  he  is  con- 
cerned to  show  a  parol  bargain  made  by  competent  authority. 

Spankie,  Serjt.,  on  the  same  side.  There  has  been  a  ratification  of  the 
contract  made,  and  that  gets  rid  of  the  objection  altogether ;  and  TViomas 
Smith  was  clearly  chargeable  by  having  given  the  authority  to  his  broker  to 
buy  and  sell  for  him. 

Best,  C.J.  I  am  of  opinion  that  the  plaintiff  must  be  called.  I  remember 
the  words  of  the  statute  of  frauds,  and  allow  that,  generally  speaking,  no  other 
evidence  is  required  than  a  writing  signed  by  the  party  to  be  charged.  But 
in  this  case  no  paper  was  signed  by  the  agent  of  the  plaintiff;  and  if  he  had 
refused  to  fulfil  his  part  of  the  contract  the  defendant  could  not  have  main- 
tained any  action  against  him.  To  render  a  contract  valid  there  must  be 
mutuality ;  both  sioes  should  be  bound.  Now  the  contract  in  this  case  is  not 
binding  on  both  sides.  I  ought  not  to  doubt,  because  I  am  satisfied  that  when 
this  law  is  properly  understood  many  of  the  evils  resulting  from  the  employ- 
ment of  brokers  wUl  be  remedied.  Brokers  are  in  general  a  most  respectable 
set  of  men ;  but  I  know  that  brokers  have  been  Entrusted  with  powers  which 
I  for  for  one  will  not  consent  that  they  shall  have.  If  a  broker  is  bound  to 
put  both  names  at  once,  then  no  fraud  can  be  practised  ;  but  if  he  is  to  be  at 
liberty  to  put  down  my  name  one  day  and  the  other  party's  another,  then  it 
may  give  rise  to  many  and  serious  mischiefs ;  and  I  hope  I  shall  do  some 
good  if  my  present  opinion  should  be  confirmed  by  the  Court.  The  Courts 
now  require  that  every  thing  moving  to  ihe  consideration  should  be  stated  in 
*64fi1  ^^^  contract ;  and  *what  is  Sie  consideration  here  t  l^hy  it  is  this :  I 
-^  make  a  contract  with  ^.  B.y  because  A.  B,  makes  a  contract  with  me ; 
and  both  these  contracts  ought  to  be  in  writing.  For  these  reasons  I  am  of 
opinion  that  the  plaintiff  ought  to  be  called. 

Nonsuit. 

WUde^  and  Spankie^  Serjts.,  and  />.  Pollockt  for  the  plaintiff. 

Vaughati^  and  MamSf  Seijts.,  and  Thesiger,  for  the  defendants. 

[Attomies — Rixon^  and  Z>.  fFUloughby.'] 


On  the  second  day  of  the  ensuing  Hilary  Term,  PFilde,  Seijt.,  moved  for  a 
new  trial  on  the  two  points  of  the  sufficiency  of  the  contract,  and  the  effect  of 


the  29  Car,  2,  e.  7,  still  it  was  not  an  available  objection  on  the  part  of  the  vendor,  in  an 
action  for  the  breach  of  th 
former  was  ezerciaiag  his  oi 


action  for  the  breach  of  the  warranty,  the  vendee  being  ignorant  of  the  fact,  that  the 

ordinary  calling  on  the  Sabbath-day," 
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the  statate  29  Car,  2.  On  the  first  point,  in  addition  to  the  cases  cited  at  the 
trial,  he  mentioned  Allen  v.  Btnetj^  Schneider  v.  NorrUJf.  and  a  case  in  9 
Vesey. 

The  Court  granted  a  rule  to  show  cause,  which  came  on  to  be  argued  in  the 
course  of  the  same  Term. 

*The  Court  were  of  opinion  that  the  decision  at  Niei  Priaa  was  r«.^ 
right  upon  both  the  points,  and  therefore  they  discharged  the  rule.  *- 

t  3  Taunt.  169.  "Ad  order  for  goods,  written  and  signed  by  the  seller,  in  a  book  of 
the  buyer,  but  not  naming  the  buyer,  may  be  connected  with  a  letter  of  the  seller  to  hii 
agent,  mentioning  the  name  of  the  buyer,  and  with  a  letter  of  the  bu^er  to  tbe  wUer 
claiming  the  performance  of  tbe  order  to  constitute  a  complete  contract  within  the  statate 
of  frauos.  It  is  no  objection  to  the  validity  of  a  contract  for  the  sale  of  goods,  signed  by 
the  seller,  that  the  seller  cannot  enfofce  tbe  aame  contract  against  the  buyer,  because  tbe 
buyer  has  never  signed  it." 

I  2  M.  &  S.  286.  "A  bill  of  parcels,  in  which  the  name  of  the  vendor  is  printed,  and 
that  of  the  vendee  written  by  the  vendor,  is  a  sufficient  memorandum  of  tbe  eontiact 
within  the  statute  of  franda,  to  charge  the  vendor. 


GOLDSTONE  et  al.  v.  OSBORN,  Bart.,  et  al. 

One  of  the  conditions  in  a  policy  of  insurance  against  fire,  stated  that  if  any  difierenoe 
should  arise  on  any  claim,  it  should  be  immediately  submitted  to  arbitration,  and  after 
directing  how  the  arbitrators  should  be  chosen,  added,  that  no  compensation  should  be 
payable  until  after  an  award  determining  the  amount  thereof  should  be  dulj;  made.— It 
was  held,  that  the  assured  might  maintain  an  action  on  such  poiicjr,  notwithstanding 
the  condition,  where  it  appeared  that  the  insurers  denied  the  general  right  of  the  assarad 
to  recover  any  thing,  and  did  not  merely  queation  the  amount  of  damage. 

Assumpsit  on  a  policy  of  insurance,  against  three  of  the  directors  of  the 
County  I\re  Office.  The  declaration  stated  an  insurance  by  the  plaintifiTs  on 
the  24th  of  /tme,  1826,  and  set  out  various  conditions,  one  of  which  was,  that 
if  there  appeared  any  false  swearing,  or  attempt  at  fraud,  by  the  claimant,  he 
should  forfeit  all  claim  to  restitution  or  payment  by  virtue  of  the  policy.  It 
then  averred,  that  on  the  27th  o(  July,  1826,  the  articles  and  things  mentioned 
in  the  policy,  were  accidentaUy  burnt  and  destroyed  by  fire,  whereby  the 
plaintifiTs  sustained  a  loss  to  the  amount  of  936/.  6s,  3</.  There  were  the 
usual  money  counts,  and  the  plea  was  the  general  issue. 

One  of  the  conditions  on  the  policy  was,  that  if  any  difiference  should  arise 
on  any  claim,  it  should  be  immediately  submitted  to  arbitration,  and  such  arbi- 
tration should  be  made  by  one  or  two  persons  to  be  indifibrently  chosen  by 
the  assured,  or  his  legal  representative,  and  by  the  ofiice,  or  by  such  thiro 
person  as  the  said  arbitrators  should  appoint,  or  by  any  two  of  them,  and  no 
compensation  should  be  payable  until  after  an  award  determining  the  amount 
thereof  should  be  duly  made,  and  the  said  reference  should  be  subject  to  Fuch 
rules  and  conditions  as  are  usually  inserted  in  orders  of  reference  in  the  Court 
of  King's  Bench,  at  Niai  Priue,  in  the  City  of  London,  and  the  submission 
should  be  made  a  rule  of  Court. 

Wilde,  Serjt.,  for  the  defendants,  said,  that  afler  the  account  was  delivered 
in,  there  was  some  demur ;  the  *plaintifrs  proposed  to  refer,  and  the  r,.Ki 
defendants  consented.  But  the  plaintifis  then  refused  to  refer  any  thing  ^ 
but  the  amount.  Cases  have  been  determined,  upon  general  clauses  of  arbi- 
eration  ;  but  this  is  not  a  general  clause,  and  there  is  no  case  which  applies  to 
it.  It  is  a  condition  precedent  to  the  right  of  recovering,  that  the  amount 
should  be  ascertained  by  previous  reference. 
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A  letter  from  the  plaintifr's  attorney,  to  the  directors  of  the  office,  dated 
30th  August 1 1826,  was  read,  offering  to  refer  the  plaintiffs'  claim  to  arbitration. 
To  this  an  answer  was  sent  by  the  solicitor  to  the  directors,  dated  the  15th.  of 
September^  1826,  agreeing  to  a  reference,  and  suggesting  the  nomination  of  six 
barristers,  three  by  each  party,  and  the  selection  of  an  arbitrator  out  of  that 
number,  by  ballot.  On  the  23d  of  Smtembtr^  the  plaintiffs'  attorney  wrote  in 
reply,  that  he  thought  the  condition  only  required  a  reference  as  to  amount,  and 
did  not  apply  to  a  case  where  an  objection  was  made  to  the  right  to  recover 
altogether.  He  added,  that  the  best  way  would  be,  to  refer  under  a  judge's 
order,  in  an  action  to  be  commenced.  In  pursuance  of  this,  he  sent  a  copy  of 
a  writ  with  the  form  of  an  agreement  of  reference. 

Vaughan^  Serjt.,  for  the  plaintifis,  upon  this  submitted,  that  their  attorney's 
construction  of  Uie  condition  was  ri^ht,  and  that  they  had  proposed  to  do  all 
that  was  required  of  them.     He  cited  Kill  v.  HoUeiterA 

Best,  G.  J.,  thought,  that,  consistently  with  the  decisions,  the  action  was 
maintainable,  and  allowed  the  plaintiffs  to  proceed. 

*fiS21  ^'I'here  was  another  condition  which  required  that  all  persons  insured, 
•'  sustaining  any  loss  or  damage,  should  fordiwith  give  notice  to  the  head 
office,  and  as  soon  as  could  be,  fiimish  as  perfect  an  account  as  they  were  able, 
and  verify  it  by  oath,  or  affirmation,  and  also  obtain  a  certificate  under  the 
hands  of  some  reputable  householders  of  the  parish,  to  the  aatitfactian  of  the 
Jleeociation,  that  they  were  acquainted  with  xhe  character  and  circumstances 
of  the  parties  claiming,  and  did  know  or  verily  believe^  that  they  really,  and 
by  misfortune,  without  any  kind  of  fraud,  had  sustained  by  the  fire  a  loss  to 
the  amount  mentioned  in  such  certificate.  And  it  was  provided  that  until  such 
affidavit  and  certificate  should  be  produced,  the  money  should  not  be  payable. 

For  the  purpose  of  showing  a  compliance  with  this  condition,  a  certificate 
was  put  in,  commencing  as  follows : — 

**  Messrs.  Noah  Ooldstone  and  Caspar  Marks  having  shown  us  their 
aeeotmt  of  the  loss  sustained  by  them  from  the  fire  at  their  premises  in  OU 
Street,  mz.,  on  their  household  furniture,  &c.,  we  do  verily  believe,  &c." 

Several  of  the  persons  who  had  signed  the  certificate,  were  called  and  exa- 
mined as  witnesses,  and  on  their  cross-examination  they  said,  that  they  had  not 
been  shown  any  account  of  the  loss  beyond  the  statement  of  it  in  the  eertifi' 
eate  itself 

Bbst,  G.  J.,  upon  this  observed, — ^I  think  I  should  be  well  warranted  in 
directing  the  plaintiff  to  be  called,  but  I  think  it  will  be  better  for  the  interests 
of  the  public  that  the  case  should  be  allowed  to  go  on. 
*fifiS1  *^  great  number  of  witnesses  were  called  to  give  evidence  of  the  cause 
J  of  the  fire,  the  nature  of  the  stock  on  the  premises,  and  the  conduct  of 
the  plaintiffs ;  and 

Best,  G.  J.,  left  it  to  the  Jury  to  say.  First,  Whether  the  fire  was  acci- 
dental ;  and  Secondly,  if  it  was,  whether  the  plaintiffs  had  been  guilty  of,  or 
attempted  any  fraud. 

The  Jury  were  of  opinion  that  there  was  fraud,  and 
found  a  verdict  for  the  defendants. 

Vaughan,  and  Taddy,  Serjts.,  and  E.  Lowes,  for  the  plaintiffs. 

Wilde,  and  SparMe,  Serjts.,  and  (7.  Law,  for  the  defendants. 

[Attornies— a  Wright,  and  Nethersole  ^  J?.] 

1 1  Wils.  129,  B.  R.,  E.  19  6.  2,  1746.  An  action  on  a  policy  of  inBurance,  contaimn|[ 
a  claqaa  that  in  caae  of  any  loaa  or  dispute  about  the  policy,  it  snould  be  referred  to  arbi- 
tration. The  declaration  contained  an  a?ernieni  that  there  had  not  been  anyreference.  It 
was  objected  at  the  trial,  that  the  action  did  not  lie  before  a  reference.  The  point  was 
reaerved,  and  the  Coari  said,  **  If  there  had  been  a  reference  depending,  or  made  and 
determined,  it  might  have  been  a  bar,  but  the  agreement  of  the  parties  cannot  oust  this 
Gonrt;  and  as  no  reference  has  been  made,  nor  is  any  depending,  the  action  ia  well 
brought,  and  the  plaintifi*  must  have  judgment." 


738  Daniei.  o.  Bowi.es.    M.  T.  1 826.  [5^ 


DANIEL  V.  BOWLES. 

In  an  action  by  a  lady  for  a  breach  of  promise  of  marriage,  it  is  not  necesaarT,  for  the  pur 
pose  of  making  out  the  mutual  promises,  which  are  necessary  to  support  the  action,  that 
the  plaintifl*  bv  words  consented  to  accept  the  defendant ;  bat  the  Jury  may  infer  such 
consent  from  tne  circumstances  of  her  makine  no  objection  at  the  time  of  the  offer,  sad 
her  afterwards  receiving  visits  from  the  defendant  in  the  capacity  of  a  suitor. 

Breach  of  promiBe  of  marriage.  The  mother  of  the  plaintiff  proved,  that 
on  the  20th  ofFebntary  the  defendant  was  introduced  to  her  at  Pi»a$  ajidoa 
the  26th  of  that  month  he  said  that  he  was  very  much  in  love  with  her  daqghter 
(the  plaintiff.)  The  mother  said,  that  she  would  mention  the  subject  to  h«r 
husband,  which  she  accordingly  did ;  and  a  few  days  afterwards  an  interview 
took  place  in  the  drawing-room  between  herself,  the  plaintiff,  and  the  defendant 
The  defendant  introduced  the  subject,  and  said,  that  he  hoped  that  there  was 
no  objection  on  the  part  of  the  young  lady's  parents.  The  witness  replied, 
that  there  was  none ;  upon  which  he  took  her  hand,  'and  said  to  her,  r^.^ 
**irom  this  time  consider  me  as  your  son.'*     It  did  not  appear  that  the  *- 

Plaintiff  made  any  observation.  The  witness  then  said,  that  as  the  family  were 
/atholics,  she  should  wish  the  marriage  to  take  place  according  to  the  Galhoiie 
ritual.  The  defendant  said  he  had  no  objection ;  and  he  continued  his  visits  in 
the  capacity  of  a  suitor  till  the  month  of  jStpril^  when  he  eloped  with  the  plain- 
tiff; and  they  came  together  to  England,  The  defendant  had  a  wife  livii^  at 
the  time. 

Vaughan^  Serjt.,  submitted,  that  there  was  not  sufficient  evidence  of  a  pro- 
mise to  support  Uie  action:  there  ought  to  be  mutual  promises;  and  there  was 
no  proof  of  any  promise  by  the  plaintiff,  which  would  enable  the  defendant  to 
maintain  an  action  against  her. 

Best,  C.  J.  I  think  that  her  being  present,  and  not  making  any  objectiont 
coupled  with  what  happened  afterwards,  shows  that  she  consented,  and  would 
be  sufficient  to  enable  the  defendant  to  maintain  an  action  against  her  It  would 
be  indelicate  to  expect  that  she  should  consent  in  words.  No  doubt  the  Jury 
must  be  satisfied  that  there  were  mutual  promises;  but  I  think  there  is  evi- 
dence from  which  they  may  be  inferred. 

Verdict  for  the  plaintiff — ^Damages,  150(M. 
Wilde,  Serjt,  and  Mereweiher,  for  the  plaintiff. 
Vaughan,  Serjt.,  and  (7.  FhiUipSt  for  the  defendant. 

[Attomies— ^/>er£y,  and  GarrodJ] 

See  the  note  to  the  caae  of  Irving  v.  Greenwood,  Vol.  1,  p.  351,  of  these  ReportSi 
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GOODSON  V.  GOULDSMITH. 


A.  makes  an  agreement  with  B,  for  the  sale  of  premises,  at  the  time  in  the  possession  of 
C,  under  an  agreement  for  four  years,  (three  of  which  have  expired.)  and  undertakes  to 
B.  that  he  will  do  such  repairs  as  are  left  undone  by  C.  at  the  expiration  of  his  (C*«) 
tenancy.  B.  makes  an  agreement  with  C,  in  pursuance  of  which  C.  quits  before  the 
end  of  the  four  years,  leaving  the  premises  out  of  repair. — Set/Me,  that  A,  is  bound  to 
perform  the  repairs  at  the  time  of  C.'«  quitting,  thoueh  it  is  before  the  expiration  of  the 
tenancy,  as  created  by  the  agreement  between  A,  and  C.  • 

If  the  declaration  in  an  action  oy  B.  against  A,  aver  that  C  did  not  leave  the  premises  in 

good  repair  at  the  expiration  of  hie  tenancy,  the  agreement  between  A,  and  C,  need  not 
e  product  to  prove  such  averment. 

Thb  declaration  stated,  that  the  defendant  sold  to  the  plaintiff  certain  pre- 
mises, which  were  held  by  one  Felicia  Le  Blane^  under  an  agreement  with  the 
defendaDt,  dated  in  June^  1824,  for  four  years,  and  by  which  the  said  Feiicia 
Le  Blanc  was  bound,  among  other  things,  to  leave  the  said  premises  in  good 
tenant-like  order  and  condition,  and  that  the  defendant  aigeed  to  do  all  such  other 
tenantable  repairs  as  should  not  be  done  by  the  said  Felicia  Le  Blanc.  It  then 
averred  that  the  said  Felicia  Le  Blanc  did  not  leave  the  premises  in  the  said 
agreement  mentioned,  at  the  expiration  of  her  tenancy,  in  good  tenant-like  order 
and  condition,  but  neglected,  £c.,  in  consequence  of  which  the  defendant  was 
called  upon  to  repair  them,  and  reused,  &c.     Plea— The  general  issue. 

Three  years  of  Mrs.  Le  Blanche  tenancy  had  exjpired  at  the  time  when  the 
pbuntiflr  purchased  of  the  defendant ;  and  the  plaintiff  immediately  made  an 
agreement  with  her  to  quit  before  ^e  expiration  of  the  four  years.  She  did  so 
quit,  leaving  the  premises  out  of  repair ;  and  the  plaintiff,  by  this  action,  called 
upon  the  defendant  to  put  them  into  a  proper  state,  he  having  bound  himself, 
by  his  agreement  with  the  plaintiff,  that  he  would,  at  the  expiration  of  Mrs.  Le 
Blanc^a  tenancy,  do  such  repairs  as  should  not  have  been  done  by  her.  The 
agreement  between  the  defendant  and  Mrs.  Le  Blanc  was  not  produced. 

Boeanquei,  Serjt.,  and  Rotch,  for  the  defendant,  argued,  that  it  ought  to  be 
put  in,  in  order  to  show  when  Mrs.  Le  Blanche  tenancy  expired,  ^and  thereby 
to  prove  the  allegation  in  the  declaration.  They  also  contended,  that  the  defend- 
eDt  had  not  agreed,  and  therefore  could  not  be  called  upon,  to  perform  the 
repairs  earlier  than  at  the  expiration  of  the  four  years. 

*65ai  Best,  C.  J.,  was  of  opinion,  that  evidence  of  the  time  *when  Mrs. 
•I  Ze  Blanc  actually  left  the  premises,  was  sufficient,  without  the  produc- 
tion of  the  agreement,  because  the  plaintiff  was  no  party  to  the  agreement.  His 
Lordship  also  thought,  that  the  words  in  the  declaration,  *'  at  the  expiration  of 
her  tenancy,"  might  be  rejected  as  surplusage ;  and  it  was  immaterial  when 
Mrs.  Le  Blanc  quitted,  because  at  that  time,  whenever  it  was,  the  defendant 
might  have  entered  to  make  the  repairs. 

The  case  was  afterwards  referred. 

Vaughan,  Serjt,  and  Parke,  for  the  plaintiff. 

Boeanquet,  Serjt.,  and  Botch,  for  the  defendant. 

[Attomies— ^a:renda/e  ^  Co.,  and  BrownJ] 
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COURT  OF  KING'S  BENCH. 

SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM,  1827, 

BEFORE  LORD  CHIEP  JUSTICE  ABBOTT. 


RAGGETT  v.  MUSGRAVE,  Bart. 

If  th«  rules  of  a  club  be  cootsined  in  a  book  kept  by  tbe  master  of  the  club,  and  accessible 
to  the  members,  every  member  of  the  club  must  be  taken  to  be  acquainted  with  tbenu 

Assumpsit  by  the  plaintifT,  as  roaster  of  the  CocoO'tree  Chtb^  against  die 
defendant  as  one  of  its  members,  to  recover  10/.  10«.,  the  amount  of  the  defend- 
ant's subscription  for  the  year  1825. 

It  was  proved  that  the  defendant  had  been  a  member  of  the  club,  and  that 
all  the  members  on  their  admission  agreed  to  conform  to  the  rules.  The  mles 
were  put  in.  By  the  Ist  of  them,  £e  club  was  to  consist  of  three  hundred 
members,  at  an  annual  subscription  of  ten  guineas  each.  By  the  8th,  every 
member  intending  to  withdraw  from  the  dub,  was  to  signify  his  intention  in 
writing  to  the  ^master,  and  pay  his  subscription  for  the  current  year ;  rs kkw 
and  by  the  18th,  the  plaintiff  was  appointed  master  of  the  club.  It  ap-  *- 
peared  that  the  whole  of  the  rules  of  the  club  were  contained  in  a  book  kept 
by  the  master,  which  was  accessible  to  all  the  members,  but  that  the  rules  were 
neither  posted  up  nor  sent  to  the  members. 

Scarlett^  for  the  defendant,  objected,  that  there  was  no  proof  that  the  defend- 
ant knew  of  these  rules. 

Abbott,  C.J.  I  am  of  opinion,  that  every  member  of  a  club  must  be  pre- 
sumed to  be  acquainted  with  its  rules. 

Verdict  for  the  plaintiff— Damages,  10/.  lOf. 

Gumey,  and  Chitty,  for  the  plaintiff. 

Scarlett^  and  Thenger^  for  the  defendant. 

[Attomies — Fisher  ^  S.^  and  Amott  ^  M.] 
See  the  case  of  Baggett  v.  Bithop,  anie,  p.  343. 


TRUWHITT  V.  DEPREE. 

If  certain  commissioners  under  a  private  act  of  Parliament  may  aue  and  be  sued  by  their 
clerk,  it  is  not  necessary,  at  the  trial  of  an  action  brought  in  the  name  of  the  clerk,  to 
prove  that  he  aues  by  their  authority. 

Debt  by  the  plaintiff  as  clerk  to  the  commissioners  for  paving  the  Saocy 
precinct,  againt  the  defendant,  for  the  amount  of  a  paving  rate  due  from  him  ai 
occupier  of  a  house  and  stables. 
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By  a  private  act  of  Parliament,  57  Geo»  3,  e.  29,  the  commissioners  are  em- 
powered to  cause  actions  to  be  brought  for  the  recovery  of  paving  rates ;  and 
they  may,  under  that  act,  sue  and  be  sued  by  their  clerk. 

The  appointment  of  the  plaintiff  as  their  clerk  was  proved  by  the  production 
of  the  commissioners'  minute  book,  which  contained  his  appointment ;  and  it 
was  also  proved  that  the  rate  was  duly  made ;  and  that  the  defendant  occupied 
the  property  in  question. 

Jnarryatt  for  &e  defendant,  submitted,  that  it  should  be  proved  that  the  plain- 
tiff had  the  sanction  of  the  commissioners  to  commence  Uie  present  action. 
Mgg-i       *ABBO'fT,  G.  J.   Can  I  take  it  that  the  clerk  of  the  commissioners  has 
^  brought  this  action  without  their  authority  T     If  he  had  done  so,  the 
defendant  could  have  stayed  the  proceedings. 

Verdict  for  the  plaintiff. 

Scarlett,  and  Piatt,  for  the  plaintiff. 

Aiarryatf  for  the  defendant. 

[AttomieS'^TVuti'Ait/,  and  Noy  4r  CoJ] 

See  the  ctie  of  Doe  d.  Clark  and  Otkere  t.  Spemeer,  ante,  p.  79. 


PAINE  V.  PRITCHARD. 

In  trover  for  a  bill  of  exchange,  the  Jury  may,  if  they  think  fit,  include  the  amount  of  the 
interest  in  the  damagea,  and  thia  although  there  is  no  mention  of  interest  in  the  declare* 
tion,  and  no  apecial  damage  laid. 

Trovsr  for  a  bill  of  exchange  for  100/.  It  appeared  that  the  bill  came  into 
the  possession  of  the  defendant  in  the  year  1822,  and  that  it  belonged  to  the 
plaintiff. 

Abbott,  G.  J.,  had  directed  a  verdict  for  the  plamtiff. 

Scarlett,  for  the  plaintiff,  asked  for  interest  on  the  bill. 

Abbott,  G.  J.     As  a  matter  of  law,  I  think  you  are  entitled  to  interest. 

Gumey,  for  the  defendant  There  is  nothing  in  the  declaration  about 
interest ;  and  no  special  damage  is  alleged ;  so  mat,  even  if  a  plaintiff  could 
entitle  himself  to  interest  under  any  form  of  declaring,  I  submit  that  he  cannot 
recover  it  on  this  form  of  declaration. 

Abbott,  G.  J.  I  think  that  the  plaintiff  is  Entitled  to  interest,  if  the  Jury 
choose  to  give  it ;  and  I  shall  leave  it  to  them  to  say,  whether  they  will  give 
interest  or  not 

Verdict  for  the  plaintiff— Damages,  116/.,  being  the  amount  of  the 
bill  and  three  years*  interest. 
*6601       *  Scarlett,  and  ChUty,  for  the  plaintiff. 

J       Gumey,  and  F»  Pollock,  for  the  defendant 

[Attomies — J.  Btrnt,  and  Virgo.] 
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EDIS  V.  BURT. 

11  it  be  ambigaous  wlietfaer  $n  iiutfument  be  a  bill  of  exchange  or  a  promiaaory  note,  tlia 
peraon  who  receivea  it  may  treat  it  aa  either.  An  inatniment  which  ia  in  the  form  of  i 
note,  but  which  ia  in  addition  addreaaed  to  a  third  party,  who  accepta  it,  ia  a  promiaiory 
note. 

AssinfFsiT  for  goods  sold.  The  only  question  of  law  in  this  case  was, 
whedier  the  following  instniment  was  a  bill  of  exchange,  or  a  promissory  note. 
It  was  in  these  words :-» 

•*bih^ugu$t,  1826. 
«£44:  11:  5. 

«<  Three  months  after  date,  I  promise  to  pay  to  Mr.  EdU  44/.  1  It.  5</.. 
for  value  received. 

"J.  Btary. 
'« To  Mr.  /.  3.  &authtfd, 
86,  Montague  Flace^  Bedford  Square.^* 


It  was  accepted  by  Gautherdf  and  indorsed  by  the  defendant. 

Brougham,  for  the  plaintiff.  I  submit  that  this  paper  is  dearly  not  a  bill 
of  exchange,  but  a  promissory  note ;  and  if  it  were  even  doubtful,  we  have  a 
right  to  treat  it  as  a  promissory  note  as  against  this  defendant,  who  has  himself 
made  it  one ;  and  his  having  added  the  name  of  an  acceptor  cannot  alter  the 
nature  of  the  instrument.  Our  remedy  Lb  not  taken  away  against  the  maker 
of  the  note,  because  we  may  also  have  a  remedy  against  the  person  who  may 
have  put  his  name  on  it  as  acceptor. 

Campbell,  for  the  defendant.  The  plaintiff  ia  bound  by  his  own  election  ia 
taking  this  instrument  as  a  bill  of  exchange,  and  treating  it  as  such.  He  takes 
it,  directed  to  a  third  person,  accepted  by  that  third  person,  and  indorsed  by 
the  defendant.  It  is  presented  by  the  plaintiff  when  due,  and  notice  is  given 
of  the  dishonor  to  the  drawer;  and  the  plaintiff  cannot  therefore  now  r^m^ 
treat  it  as  a  *promi880f7  note  for  the  first  time,  but  must  be  bound  by  ^ 
his  own  option. 

He  then  called  a  clerk  of  die  plaintiff's  bankers,  who  proved  that  diey  pre- 
sented the  paper,  as  a  bill  for  payment,  when  due,  antl  gave  notice  of  the 
dishonor  to  ihe  defeddant  as  drawer. 

Brougham,  in  reply.  The  mpreheruion  of  the  plaintiff  can  make^io  man- 
ner of  difference  in  the  case.  It  cannot  alter  the  structure  of  the  instrument 
We  are  therefore  entitled  to  a  verdict  for  the  amount 

Abbott,  C.J.  As  at  present  advised,  I  am  clearly  of  opinion  that  this  is  a 
promissorv  note ;  that  is  my  strong  opinion :  but  I  will  reserve  ihe  pomt  for 
tfie  deibnckttt. 

Verdict  for  die  plaintiff. 

Btougham,  and  FMio&n,  for  the  pfointiff. 

Campbell,  and  F,  Pollock,  for  the  defendant. 

[Attonues    iilgit,  and  iVteftoiion.] 


In  the  ensuing  Term,  Campbell  moved  for  a  rule  to  show  cause  why  a  non- 
suit should  not  be  entered,  on  the  ground  that  the  instrument  in  question  was  a 
bill  of  exchange,  and  not  a  promissory  note.  But  the  Court  held,  that  if  it 
were  equivocal,  whether  the  instrument  were  a  bill  of  exchange  or  a  promissoiy 
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note,  the  party  receiving  it  might  treat  it  as  either;  but  their  Lordships  con- 
sidered this  instrument  to  be  a  promissory  note. 

Rule  refused. 

Mr.  Justice  Bayley  lavs  down,  (Bills  of  Exchango,  p.  4,)  that  no  particular  words  are 
necessary  to  make  a  bill  or  note;  any  order  or  promise,  which,  from  the  time  of  making 
it,  cannot  be  complied  with  or  performed  without  the  payment  of  money,  is  a  bill  or  note. 
Thns  an  order  or  promise  to  deliver,  or  that  J.  S,  shall  receive  money,  or  to  be  account- 
able or  responsible  for  it  to  him,  or  order,  is  a  good  bill  or  note :  but  a  mere  acknowledg* 
*5611  ™®°^  ^^  ^  debt,  ^without  any  promise  to  pay,  is  not  a  bill  or  note. 

■*  In  the  case  of  Ckadwek  v.  Allen,  1  Str.  706,  the  plaintiff  declared  on  the  following 
instrument  as  a  promissory  note — *'  I  do  acknowledge  that  Sir  Anthony  Chadwiek  has  deli- 
▼ered  me  all  the  bonds  and  notes,  for  which  4002.  were  paid  him  on  account  of  Colonel 
Svnge;  and  that  Sir  Andrew  delivered  me  Major  Graham  »  receipt  and  bill  on  me  for  102., 
wDicli  102.  and  152.  5«.  balance  dne  to  Sir  Andrew  I  am  still  indebted,  and  do  promise  to 
pay."    There  was  a  demurrer  to  the  declaration,  and  judgment  for  the  plaintiff. 

In  the  case  of  Morris  v.  Lee,  2  Ld.  Ray.  1396 ;  1  Str.  609,  and  8  Mod.  326,  a  note, 
whereby  the  defendant  promised  *'to  be  accountable  to  A.,  or  order,'*  was  held  to  be 
rightly  declared  on  as  a  promissory  ^ote,  bv  the  plaintiff,  who  was  the  indorsee ;  and  tha 
Coart  said,  that  *'  there  are  no  precise  words  necessary  to  be  used  in  a  promissorv  note  or 
bill  of  exchange.    Deliver  such  a  sum  of  money,  makes  a  good  bill  of  exchange.** 

In  the  case  of  Shuttleworth  v.  Stepkem,  1  Camp.  407,  the  following  was  declared  on  as 
a  bill  of  exchange : — 

**21st  October,  I80i, 

"Two  months  after  date,  pay  to  the  order  of  JohnJenkin8,lSl.  lU.  value  received* 

^'Thomaa  Stephens, 
"  At  Messrs.  John  Morson  ^  Co.*' 

Lord  EUsTiborough  held,  that  this  was  properly  declared  on  as  a  bill  of  exchange',  although 
perhaps  it  might  have  been  treated  as  a  promissory  note,  at  the  option  of  the  holder. 

Ana  in  the  case  of  ii22aA  v.  Mawsen,  4  Camp.  115,  GUibs,  C.  J.,  held  an  instrument  in 
tha  same  form  to  be  rightly  declared  en  as  a  bill ;  but  in  that  case  the  Jury  found  that 
the  word  "  at**  had  been  written  very  small,  with  intent  to  deceive  any  person  who  might 
take  the  instrument. 

In  the  case  of  Green  v.  Davis,  6  Dow.  &  Ry.  306,  the  following  was  held  to  be  a  promis- 
sory note : — 

"  Received  of  Mr.  Boas,  1002.,  which  I  promise  to  pay  with  lawful  interest. 

"J.  Davis:* 

And  the  Court  were  of  opinion,  that  as  it  bore  a  3<7.  receipt  stamp  and  a  12.  agreement 
atamp,  it  was  not  admissible  in  evidence,  for  want  of  a  proper  note  stamp. 

With  respect  to  I.  O.  U.*8,  it  was  held  in  the  case  of  Fisher  v.  Leslie,  1  Esp.  N.  P.  C. 
225,  that  a  slip  of  paper  hsving  on  it,  *'  I.  O.  U.  eight  guineas,'*  was  a  mere  acknowledg- 
ment of  a  debt,  and  not  a  promissory  note  or  a  receipt,  and  therefore  admissible  in  evi- 
dence without  a  stamp. 

In  the  case  of  Israel  v.  Israel,  1  Camp.  499,  Lord  Ellenborongh  received  the  following  in 
evidence  as  an  acknowledgment  of  a  debt,  without  being  stamped. 

'*  I  owe  my  father  4702.  James  IsraeV* 

But  in  the  case  of  Gray  y.  Harris,  1  Camp.  501  n..  Lord  Eldon,  C.  J.,  is  said  to  have 
held  that  an  I.  O.  U.  could  not  be  received  in  evidence  without  a  stamp,  being  a  promis- 
*5621  ^^y  note.  However,  in  the  case  of  Childers  v.  Bulnois,  Dow.  *6l  Ry.  N.  P.  C.  8, 
^  which  was  an  action  for  money  lent,  the  plaintiff  put  in  two  slips  of  paper,  signed 
by  the  defendant  in  the  following  terms:— "I.  O.  U.  4002.**  and  "I.  O.  U.  2502..**  but 
neither  of  them  had  any  stamp,  date  of  time,  or  place  of  address.  The  plaintiff  also 
called  a  witness,  who  proved,  that  the  plaintiff  and  defendant  met  in  the  street,  when  the 
former  said  to  the  latter,  *' I  must  have  some  money  to-day;'*  to  which  he  replied,  *' you 
cannot  have  any  to-day,  but  you  shall  have  2002.  to-morrow,  and  a  bill  for  the  rest,  which 
you  may  get  discounted  ;**  it  was  objected,  that  the  papers  reauired  to  be  stamped,  and 
that  the  conversation  did  not  show  a  specific  claim  on  the  part  of  the  plaintiff,  or  a  specifio 
acknowledgment  on  the  part  of  the  defendant.  But  Abbott,  C.  J.,  was  of  opinion,  that  he 
was  bound  to  receive  both  the  written  and  parol  evidence  produced,  but  left  it  to  the  Jury 
te  say,  whether,  even  combined,  thev  were  sufficient  to  convince  them  that  the  plaintiff 
was  really  entitled  to  the  sum  which  he  sought  to  recover  from  the  defendant  in  this 
action ;  and  the  Jury  found  for  the  defendant. 
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RAIKES  V.  RICHARDS. 

Ewdence. — ^In  an  action  on  the  case  for  a  libel  in  a  newspaper.  The  plaintiff  cannot  gifi 
evidence  of  the  contents  of  a  placard  posted  in  the  wtnaow  of  a  third  person,  althoji^ 
the  placard  states  whatwi/i  appear  in  the  defendant's  newspaper  respecting  the  plainti^ 
and  that  which  it  foretold  does  appear  accordingly. 

Ca8b  for  seyeral  libels.  Plea — General  issne.  The  libels  declared  oa 
were  published  in  a  newspaper  called  the  ^ge^  of  which  the  defendant  was  the 
registered  proprietor. 

A  witness  stated  that  at  a  shop  in  Bond  Street,  he  had  seen  placaidi 
announcing  what  the  ^ge  newspaper  of  the  ensuing  iSrmi2ay  would  contain; 
and  that  those  placards  mentioned  the  name  of  Mr.  liaikee. 

Brougham,  for  the  defendant.  I  submit  that  this  placard  is  not  eyidence 
against  the  defendant.  It  is  only  proving  that  other  persons  have  printed  the 
pkintiff^s  name,  and  stuck  it  up. 

Scarlett,  contra.  The  placard  announces  that  something  relating  to  Mr, 
JRaikes  will  appear  in  the  next  Sunday^ s  Age$  and  we  shall  prove  £at  it  did 
appear.  It  is  therefore  evidence  against  Mr.  Bickardt,  because  the  placatd 
foretells  what  he  is  going  to  do,  and  he  aflerwards  *does  it.  It  is  there-  r^^ 
fore  reasonable  evidence  that  he  was  the  author  of  the  placard.  '- 

Abbott,  C.  J.  I  think  this  is  too  remote :  a  person  riding  or  walking  down 
Bond  Street  sees  a  placard,  and  there  is  no  evidence  to  show,  that  it  was  pub- 
lished by  the  defendant.  The  persons  at  the  shop  might  have  been  called  to 
show  that  they  had  received  the  placards  from  the  defendants,  but  that  is  not 
done.  I  think  the  evidence  does  not  sufficiendy  connect  him  with  the  publica- 
tion of  them. 

Verdict  for  the  plaintiff— Damages,  40$. 

Scarlett,  Denman,  G.  S.,  and  Adolphue,  for  the  plaintiff! 

Brougham,  for  the  defendant. 

[Attomies— Copron  ^  Co.,  and  Barmer^ 


REX  V.  GHARLES  EDMUND  GRINDALL. 

If  an  indictment  for  perjury  charge  that  the  defendant  falsely  swore  to  certain  facts,  nd 
the  deposition  appear  to  be  joint,  and  that  his  wife  first  deposes  to  the  facts,  and  tbtn 
the  defendant  swear  that  he  is  sure  that  A,  B,  is  one  of  the  persona  who  assaalted,  he 
This  is  no  variance,  as  it  is  sofficient  for  the  indictment  to  state  the  substance  of  vbit 
the  defendant  swore. 

Pbrjurt.  The  indictment  stated,  that  upon  a  certain  information  upon  oalh, 
intituled,  **  The  information  and  complaint  \\X  here  set  out  the  title  of  the  ioforai* 
ationi  the  defendant  falsely,  maliciously,  wilfully  and  corruptly,  did  swear,  say, 
and  aepose  in  substance,  and  to  the  effect  following,  that  is  to  say:  <the  defend- 
ant, (meaning  the  said  Charlei  Gardner,)  I  (meaning  the  said  C.  E,  Grindall) 
am  certain  is  one  of  the  persons  that  assaulted  and  ouierwise  illtreated  mj  wife, 
(meaning  one  Jane  Grindall,)  on  the  I7th  day  of  September^  icc.^  [foUowiitf 
the  words  of  the  deposition  to  the  end]  whereas  in  truth,  iic.,  C.  Crordmr  did 
not  assault,**  iic.  The  information  on  which  the  perjury  was  assigned,  was 
taken  on  oath  before  H.  M.  Dyer,  Esq.,  on  a  chaige  of  assault  prefe^  by 
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Mn.  OrindaU  against  CharUi  Oariner.    The  infonnation  was  in  the  follow- 
ing tenns : 

*5641  ***-^^^esex  to  wit:— The  infonnation  and  complaint  of  ./one,  the 
^  wife  of  Charles  Edmund  Chindtdl^  of,  &c.  And  of  the  said  Charles 
Edmund  Chrindall,  made  on  oath  on  the  22d  of  November,  in  the  year  1826, 
before  me,  Henry  Morton  Dyer,  Esq.,  one  of  his  Majesty's  Justices  of  the  peace, 
&c.,  upon  the  examination,  and  in  the  presence  and  hearing  of  Charles  Gard' 
nerf  then  and  there  charged  with  an  assault.  And  first  the  said  Jane  Grindall 
for  herself  saith,  that  the  defendant  is  one  of  the  persons  who  assisted  W,  /. 
Stinton  and  others,  in  handcuffing  and  otherwise  assaulting  me,  on,  &c. 

(8igned)        Jane  OrinddU. 

^  And  the  said  Charles  Edmund  Orindall  sworn,  says,  the  defendant,  I  am 
sure,  is  one  of  the  persons  that  assaulted  and  illtreated  my  wife,  on  the  17th 
day  of  September  last,  at  No.  19  Judd  Place,  Somers  Town;  between  the 
hours  of  seven  and  nine  o'clock  in  the  evening. 

Brougham,  for  the  defendant  I  submit  that  there  is  a  fatal  variance  between 
the  indictment  and  the  information.  The  indictment  sets  forth  the  deposition 
as  sworn  by  the  defendant  alone.  The  information  read  in  support  of  this,  sets 
forth  the  oath  of  Mrs.  Grindall,  and  then  goes  on,  as  a  continuation,  and  says, 
that  the  defendant  stated  so  and  so.  Now  it  is  very  different  to  say  that  one 
swore  that  a  man  committed  an  assault  on  w^.  B,,  aitd  to  say  that  ^.  B,  swore 
80  and  so,  and  that  ^,  B.  having  done  so,  the  defendants  afterwards  swore  it. 

Abbott,  C.  J.    That  is  matter  of  observation. 

Brougham.    I  submit  it  to  your  Lordship  as  matter  of  variance. 

Abbott,  G.  J.  I  think  that  what  the  defendant  swore  is  set  out  in  substance^ 
which  is  enough. 

^^mm-y  *The  defcudaut  was  acquitted,  the  Jury  considering  that  he 

J  was  mistaken  in  the  person  of  Charles  Gardner^ 

Molphus,  for  the  prosecution. 

Brougham,  and  ChUty,  for  the  defendant 

[Attornies^-Go^^te  ^  Co.,  and  Sweet  ^  Co.] 


GOWLES  V.  DUNBAR  and  GALLOW. 

If  a  reasonable  charge  of  felony  be  made  against  a  person,  who  is  given  in  charge  to  a  ooo- 
atable,  the  constable  is  bound  to  take  him,  ana  will  be  justified  in  so  doing,  althoogh 
the  charge  may  turn  out  to  be  unfounded.  If  a  person  be  taken  by  a  private  individual 
without  warrant,  on  suspicion  of  felony,  and  will  not  tell  his  name,  and  otherwise  con- 
ducts himself,  so  as  to  excite  suspicion ;  this  only  goes  in  mitigation  of  damages,  if  it 
turn  out  that  no  felony  was  committed.  The  statute  3  Geo.  4,  e.  55,  «.  21,  which  relates 
to  the  apprehension  of  rejmled  thievet  without  warrant,  only  extends  to  persons  generally 
reputed  to  be  thieves,  and  not  to  persons  suspected  of  a  particular  theft. 

Falsi  imprisonment.  The  defendant  Dunbar  pleaded,  first,  the  general 
issue ;  and  second,  a  justification,  that  his  house  had  been  robbed,  and  that  in 
consequence  he  kept  a  look  out;  and  that  seeing  the  plaintiff,  in  a  suspicions 
manner,  and  under  suspicious  circumstances,  carrying  a  chest  of  drawers 
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which  the  defendant  Dunbar  belieTed  to  be  ftoae  which  had  been  stolen  from 
his  house,  and  vehemently  suspecting,  &c.,  he  took  the  plaintiff  to  a  watch* 
house  till  he  had  inquired ;  and  that  finding  that  no  sufficient  proof  could  be 
obtained,  he  caused  the  plaint  to  be  discharged.  Replication,  de  injuria. 
The  defendant  Callow^  who  was  a  constable,  pleaded  the  general  issuct 

It  appeared  that  a  house  belonging  to  Mr.  Dunbar^  and  situate  in  Pairiol 
Square^  had  been  robbed  of  a  great  variety  of  articles,  about  a  week  before  the 
imprisonment  in  question.  And  that  Mr.  Dunbar  kept  watch  at  another  house, 
to  see  if  any  further  robbery  should  be  committed;  and  that  at  about  six 
o'clock,  in  the  morning  of  the  26th  of  *Marchj  1826,  seeing  the  plaintiff  r^KMt 
carrying  a  chest  of  drawers,  which  he  suspected  to  be  his,  in  a  direction  ^ 
in  which  he  would  have  come  if  he  had  brought  them  from  his  house,  went  op 
to  the  plaintiff,  and  asked  him  who  he  was ;  that  the  plaintiff  stated  himself  to 
be  a  laborer  in  the  London  Docks^  but  refused  to  tell  his  name,  (however,  as  to 
this  there  was  some  contradiction,)  whereupon  Mr.  Dunbar  threatened  to  sewl 
him  to  the  watch-house ;  that,  on  this,  the  plaintiff  set  down  the  drawers  and 
ran  away ;  whereupon  Mr.  Dunbar  presented  a  pistol  at  him,  and  pursued  him, 
and  having  overtaken  him,  delivered  him  into  the  custody  of  the  other  defend- 
ant, who  was  a  constable.  It  further  appeared,  that  the  defendants  made  some 
inquiries,  and  then  discharged  the  plaintiff,  without  taking  him  to  any  magistrate. 

Scarlett,  for  the  defendant  Dunbar,  I  submit  that  if  a  person  so  acts  as  to 
place  himself  in  the  reasonable  suspicion  of  having  committed  a  felony,  such 
person  may  be  legally  taken  into  custody :  but  even  if  your  Lordship  holds, 
that  in  general  if  you  take  a  man  without  warrant,  you  will  be  only  justified  in 
case  the  man  so  taken  was  guilty;  yet,  by  the  statute  3  Geo.  4,  c.  55,  «.  214  it 
is  *enacted,  that  any  person  may  apprehend  suspected  persons  and  r»KM 
reputed  thieves.  Now  you  cannot  tell  that  a  man  is  a  reputed  thief,  ^ 
except  ^y  his  conduct.  If  you  find  him.  under  suspicious  circumstances,  as,  if 
a  robbery  has  been  committed,  and  a  man  is  seen  carrying  away  goods,  who, 
when  called  to,  will  not  stop,  but  tries  to  escape,  and  will  give  no  account  of 
himself,  I  submit  that  these  are  ample  grounds  for  detaining  him. 

Abbott,  C.  J.  This  act  is  not  intended  for  cases  of  this  kind,  but  it  is 
intended  to  apply  to  persons  generally  reputed  to  be  thieves.  Taking  the  pre- 
amble, which  is  referred  to  by  the  words  **8uch  suspected  person,"  it  appears 
clearly  to  apply  to  persons  who  are  known  to  be  reputed  thieves. 

t  See  ante.  Vol.  1,  p.  41,  o.  (a.)  And  in  the  case  of  M^Clougkan  v.  Clayton,  Holt.  N. 
P.  C.  478,  it  was  held,  that  in  a  case  like  the  present,  the  constable  might  give  the  spe- 
cial matter  in  evidence  under  the  general  issue ;  but  that  a  party  giving  another  in  charge 
to  a  constable,  must  plead  specially. 

t  By  the  2lBt  sec.  of  this  statute,  (which  was  passed  for  regulating  the  police  of  the 
metropolis.)  after  reciting  that,  *  Whereas  ill-disposed  and  suspected  persons,  and  repated 
thieves  frequent  the  parks,  fields,  streets,  highways  and  places  adjacent,  and  divers  places 
of  public  resort,  and  the  avenues  leading  thereto,  within  the  Citv  of  London  and  the  liber- 
ties thereof,  the  limits  of  the  weekly  bills  of  mortality,  and  the  said  parishes  of  Saint 
Mary-le-bone,  Paddington,  Saint  Paneras,  Kensington^  and  Saint  Luke,  Chelsea,  and  tlfO 
the  said  river  Thames,  and  the  docks  and  creeks,  quays  and  warehouses  adjacent  thereto, 
and  the  streets,  highways  and  avenues  leading  to  the  said  river,  docks,  creeks,  quays  tnd 
warehouses,  with  inient  to  commit  felony  on  the  persons  or  property  of  his  Majesty's  sab- 
jects;  and  although  their  evil  purposes  are  sufficiently  manifest,  the  power  of  his  Majes- 
ty's Justices  of  the  peace  to  demand  of  them  sureties  for  their  good  behaviour,  hath  oot 
been  of  sufficient  eflect  to  prevent  them  from  carrying  their  evil  purposes  into  execution;' 
it  is  enacted,  '*  that  it  shall  be  lawful  for  any  constable,  headborough,  patrol,  watchman, 
or  other  person,  to  apprehend  every  such  suspected  person  or  repated  thief,  and  convey 
him  or  her  before  any  Justice  of  the  peace ;  and  if  it  shall  appear  before  the  said  Justice, 
upon  the  oath  of  one  or  more  credible  witness  or  witnesses,  that  such  person  is  a  person 
of  evil  fame  and  a  reputed  thief,  and  such  person  shall  not  be  able  to  give  a  satisfactory 
account  of  himself  or  herself,  and  of  his  or  her  way  of  living,  and  it  shallalso  appear  to  tbe 
satisfaction  of  the  said  Justice,  that  there  is  just  ground  to  oelieve  that  such  person  wasio 
or  on  such  park,  field,  street,  highway,  river,  dock,  creek,  quay,  warehouse,  avenue  c 
other  place  as  aforesaid,  with  such  intent  as  aforesaid,  every  such  person  shall  be  deemed 
a  rogue  and  vagabond,  within  the  intent  and  meaning  of  an  act  made  in  the  present  sea- 
sion,  for  consolidating  and  amending  the  laws  relating  to  rogues,  vagabonds,  and  otbtf 
idle  and  disorderly  persons." 
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Brougham^  for  the  defendant  Cattow^  contended,  that  when  a  person  gives 
cfaaige  of  another  to  a  constable,  the  constable  is  bound  to  take  him  ;  and  sub- 
mitted that  this  defendant  ought  to  be  acquitted. 

Abbott,  C.  J.  A  constable  is  obliged  to  act  if  there  is  a  reasonable  charge 
of  felony ;  whether  there  was  such  here,  is  for  the  Jury  to  say.  I  doubt 
whether  I  can  direct  an  acquittal. 

*56fi1       ^Scarlttt  addressed  the  Jury  for  the  defendant  i^tei&ar,  in  mitigation 
^  of  damages. 

Abbott,  C.  J.  (in  summing  up  to  the  Jury.)  The  cases  of  the  two  defend- 
ants are  wry  distinguishable  from  each  other.  CaUow  is  a  constable^  and  if  a 
reasonable  charge  of  felony  is  given,  he  is  bound  to  take  the  party  into  cus- 
tody ;  and  if  that  were  so  here,  he  is  entided  to  yonr  verdict.  Mr.  Dunbar^ 
who  gave  chaige  of  the  plaintiff,  was  a  person  of  some  consequence  in  the 
neighborhood,  and  if  CaUow  was  acting  fairly  and  honestly  in  the  discharge  of 
his  duty,  you  will  say  he  is  not  guilty.  Mr.  Dunbur  has  pleaded  a  justifica* 
tion,  which  he  has  failed  to  make  out,  a  verdict  must  therefore  be  found  against 
him.  The  plaintiff  refused  to  give  an  account  of  himself,  and  if  a  man  be 
found  under  suspicious  circumstances,  and  confirms  the  suspicion  by  refusing 
to  give  an  account  of  himself,  he  cannot  expect  laige  damages,  if  he  is  illegally 
detained ;  but,  as  to  this  there  is  some  contradiction ;  however,  Mr.  Dmnbar 
appears  to  have  acted  upon  a  fair  suspicion,  and  honaJideA 

Verdict  for  the  plaintiff,  against  the  defendant  /ninftar— Damages^  I00l» 
Verdict  for  the  defendant  Callow. 
•ftAOl       *^>^fntey,  and  Archhold^  for  the  plaintiff. 

J       Scarlett^  and  Chitty^  for  the  defendant  Dunbar. 

Brougham^  for  the  defendant  Callow. 

[Attomies — Oray^  Jtmr,^  and  Young  4*  Co»] 


tif  a  felony  he  eommitttd  imfact,  and  A.  raspects  B.  did  ii,  and  hath  probable  cause  of 
suspicion.  A,  may  arrest  B.  for  it,  and  iustify  it  in  an  action  of  false  imprisonment.  1  Hale, 
P.  C.  588.  It  was  formerly  considered,  that  even  a  constable  could  not  justify  detaining  a 
party  upon  a  charge  given  to  him,  if  it  turned  out  that  no  felony  had  been  committed : 
but  this  was  held  otherwise  as  to  constables  in  the  case  of  Samuel  ▼.  Payne,  Dou^.  343; 
where  it  was  decided  that  after  a  charge  fairly  given  to  him,  a  constable  might  justify 
detaining  a  man,  although  the  Jury  should  be  satisBed  that  no  felony  had  been  committed. 
And  the  same  point  was  held  by  BuUer^  J.,  as  to  a  charge  of  breach  of  the  peace. 
4  Camp.  421.  In  the  case  of  Latorenee  ▼.  Hedger,  3  Taunt.  13,  it  was  held,  that  watchmen 
and  beadles  are  justified,  at  common  law,  in  arresting  persons  found  in  the  streets  at  night, 
with  bundles,  dec,  under  suspicious  circumstances,  although  it  may  afterwards  appear,  that 
no  felony  had  been  committed. 

In  the  case  ofM'Clougkan  ▼.  Clayton,  Holt.  N.  P.  C.  478,  it  was  held  by  Barley,  J.,  that  a 
constable  taking  a  person  into  his  custody,  on  a  charge  of  felony,  given  to  him,  might,  on 
aseertaining  the  saspicion  to  be  groundless,  discharge  him  without  gohBg  before  a  Jiwlioe. 

See  also  the  very  able  note  of  the  learned  reporter,  appended  to  that  case. 
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ADJOURNED  SITTINGS  IN  LONDON,  AFTER  HILARY  TERM, 

1827. 


FLETCHER  et  al.,  Assignees  of  BILLINGE,  a  Bankrapt,  v.  FROGGATT. 

If  the  drawer  of  a  bill  for  2002.  not  having  received  due  notice  of  ita  diahonor,  say,  tbit 
he  doea  not  mean  to  insiat  upon  want  of  notice,  but  add,  that  be  ia  only  bound  to  psy 
701.;  the  whole  of  hia  atatement  must  be  taken  together,  and  the  holder  in  an  actiaa 
tgainat  him  can  only  recover  to  the  amount  of  the  70/. 

Assumpsit  on  a  bill  of  exchange  for  200/.,  by  indorsee  against  drawer.  8o^ 
ficient  notice  of  dishonor  had  not  been  given ;  but  a  witness  was  called,  who 
stated,  that  in  a  conversation  with  the  defendant  about  the  bill  in  question,  the 
defendant  said,  **  I  do  not  mean  to  insist  upon  want  of  notice ;  but  I  am  only 
bound  to  pay  yon  70/."  Something  was  then  to  be  done  by  some  other  person 
in  the  course  of  the  day  on  which  the  conversation  took  place ;  and  the  defend- 
ant added,  **  I  will  call  to-morrow  morning,  and  see  that  all  is  arranged  satis- 
factorily." 

Hiilj  for  the  defendant,  submitted,  that  at  least  this  admission  would  onlj 
entitle  the  plaintiffs  to  the  sum  mentioned  in  it. 

Scarletif  for  the  plaintiffs,  contended,  that  as  it  was  a  *waiver  of  the  r^mjA 
objection  on  the  ground  of  want  of  notice,  it  would  entitle  the  plaintifis  ^ 
to  recover  the  whole  amount  of  the  bill. 

.  Abbott,  C.  J.  The  defendant  does  not  say  that  he  will  pay  the  bill,  bat 
that  he  is  only  bound  to  pay  70/.  I  think  the  plaintiffs  must  be  satisfied  with 
the  70/. 

Verdict  for  the  plaintiffs,  70L 

Searlittt  fo^  the  plaintiffs. 

Ifi//,  for  the  defendants. 

[Attomies— •/.  Jamei,  and  I^roggatL']  , 


EAST  V.  CHAPMAN. 

SembUp  that  in  an  action  for  a  libel,  evidence  of  facta,  which  do  not  amoant  to  a  jastifict- 
tion,  may,  under  circumatancee,  be  received  in  mitigation  of  damagea.  though  tpecial 
pleaa  of  justification  which  were  on  the  record,  have  been  withdrawn  before  the  triutiad 
the  plaintiff  in  consequence  is  not  prepared  with  evidence  to  answer  the  defendant'!  proof. 

A  witness,  who  haa  ^iven  evidence  on  his  examination  in  chief,  aa  to  the  troth  of  a  libel. 
may  be  asked  on  his  cross-examination,  whether  the  MS.  of  the  libel  waa  not  written  by 
him,  and  he  is  bound  to  anawer  the  question. 

Action  for  a  libel  in  the  Sunday  7\me.s  newspaper,  purporting  to  be  an 
account  of  certain  proceedings  which  took  place  at  a  coroner's  inquest.  Plea 
— The  general  issue.  There  appeared  upon  the  record  several  special  pleas 
of  justification  ;  but  they  were  struck  through  with  a  pen.  Some  of  the  pleas 
averred  the  trudi  of  the  facts,  and  some  only  stated  that  the  circumstances  men- 
tioned in  the  libel  did  occur,  as  reported,  before  the  coroner's  inquest 
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Searlttif  in  staling  the  plaintiff's  case*  was  reading  the  special  pleas  from 
the  record. 

Drnmarif  C.  8.,  for  the  defendant,  objected — because  they  must  be  now 
taken  as  not  forming  any  part  of  the  record. 

Abbott,  C.  J.    I  think,  that  as  it  will  be  competent  to  the  plaintiff  to  prove 

*57I1   ^^  (distinct  evidence  the  fact  of  the  'pleas  having  been  pleaded,  and  after- 

•■   wards  withdrawn,  it  is  just  as  well  to  take  it  from  the  engrossed  record. 

Evidence  was  afterwards  given  of  this  fact  aliunde.  The  libel  was  read. 
It  was  headed  as  follows :  **  Alleged  Rape  and  Death,  and  Coroner's  Inquest." 
It  purported  to  be  an  account  of  the  proceedings  at  a  Coroner's  Inquest  holden 
on  the  body  of  a  girl  named  Maria  TFebb^  who  died  of  a  miscarriage ;  and 
among  other  circumstances  it  stated,  that  fFebb^  the  brother  of  the  deceased, 
said  before  the  Jury,  that  the  deceased  told  him,  shortly  before  she  died,  that 
JScut  (the  plaintiff)  had  taken  liberties  with  her,  and  had  had  connection  with 
her  by  violence.  The  account  went  on  to  say,  that  Mr.  Shearman^  the  sur- 
geon, and  Mrs.  Buekingham^  corroborated  the  evidence  of  Webb;  and  con- 
cluded by  stating,  that  the  Jury  warmly  declared  their  opinion  of  die  conduct 
of  Mr.  Eaatf  and  expressed  their  readiness  to  render  any  assistance  in  their 
power  in  bringing  him  to  justice. 

DenmoHf  C.  S.,  for  the  defendant,  inquired  of  the  Court,  whether  he  was  at 
liberty  to  give  evidence  as  to  the  fact  of  what  was  stated  having  taken  place  at 
the  inquest. 

Abbott,  C.  J.  You  must  tender  the  evidence,  and  let  us  hear  whether  it  is 
objected  to. 

Denman^  C.  8.,  then  proceeded  to  address  the  Jury,  and  was  contending 
that  the  defendant  was  entitled  to  a  verdict  on  account  of  the  correctness  of  the 
report,  when  he  was  interrupted  by 

Abbott,  C.  J.,  who  said,  that  he  was  clearly  of  opinion,  that  the  proposed 
eridence,  if  receivable  at  all,  could  only  be  so  in  mitigation  of  damages. 

Denman,  C.  8.  The  only  way  in  which  I  can  put  it  for  the  verdict,  is, 
that  the  Jury  may  say,  that,  considering  the  occasion,  it  is  an  innocent  publi- 
cation. 

•fi72i  *^''*  ^^*  ^^^  ^^^^^  ^  ^®  Coroner,  was  called  on  the  part  of  the 
J  defendant;  and  stated,  that  he  was  present  at  the  inquest  alluded  to  in 
the  libel,  and  xhviiJFilliam  TVebb^  the  brother  of  Maria^  the  deceased,  was 
examined  as  a  witness.  Mr.  BeU  stated,  that  he  was  present  when  the  Jury 
returned  their  verdict ;  and  he  produced  the  inquisition.  The  finding  of  the 
Jury  was,  that  the  deceased  died  by  the  visitation  of  God,  and  not  otherwise. 

The  following  question  was  then  put  to  the  witness  : — **  Did  you  hear  the 
Jury  by  their  foreman  accompany  the  verdict  with  any  observations  touching 
the  subject  matter  of  the  inquisition,  or  touching  the  present  plaintiff?" 

ScatkiU  for  the  plaintiff.  I  shall  not  argue  the  point  as  to  the  propriety  of 
this  question :  I  only  wish  it  to  be  understood  that  I  do  not  consent  to  the 
reception  of  the  evidence,  if  your  Lordship  shall  be  of  opinion  that  it  is  not 
receivable  consistendy  with  law ;  and  for  this  reason,  that  the  briefs  for  the 
plaintiff  originally  contained  evidence  to  rebut  the  special  pleas ;  but  those 
pleas  being  withdrawn,  the  plaintiff  has  not  now  his  witnesses  in  Court.  If 
your  Lordship  thinks,  that  on  general  grounds  the  evidence  is  admissible,  I 
shall  not  offer  any  argument  on  the  subject. 

Abbott,  C.  J.  It  appears  to  me,  that  I  am  bound  to  decide,  without  refer- 
ence to  what  has  taken  place  with  regard  to  pleading  any  matter,  and  after- 
wards withdrawing  it ;  and  being  required  so  to  do,  I  am  of  opinion,  that  the 
evidence  is  to  be  received,  but  only  in  mitigation  of  damages.  If  the  evidence 
could  lead  to  a  verdict,  I  should  be  most  clearly  of  opinion  that  it  could  not  be 
received  ;  for  he  who  would  allege  the  truth  of  a  libel,  is  bound  to  do  so  by  a 
plea  on  the  record;  and  there  being  no  such  plea  in  the  present  case,  I  am 
clearly  of  opinion  that  such  evidence,  whatever  it  may  be,  cannot  be  recei\  ed 
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as  going  to  the  verdict,  bnt  as  evidence  to  guide  the  Jury  in  the  estimation  of 
damages.  I  do  not  say  generally  that  such  ^evidence  is  admissible,  r,.^ 
but  I  think  it  is  so  under  the  circumstances  of  this  case.  That  which  '- 
is  short  of  the  justification,  may,  I  think,  be  received  in  mitigation  of  damages. 
It  is  a  question  of  great  importance;  and  I  am  ready  to  be  set  right  in  anj 
way,  if  my  opinion  should  be  wrong. 

The  examination  of  the  witness  was  then  resumed ;  and  he  stated,  in  answer 
to  the  question,  that  the  Jury  generally  expressed  themselves  indignantly  ai  to 
the  supposed  conduct  of  the  plaintiff,  and  offered  Webb  their  assistance  in  any 
way  in  bringing  him  to  justice,  and  that  several  of  the  Jury  observed,  that  they 
were  willing  to  subscribe  for  the  purpose. 

The  witness  then  proceeded  to  give  further  evidence  of  what  took  place  at 
the  inquest,  (but  which  was  not  taken  down  in  writing,)  and  was  asked  by 
Scarlett,  ($1  his  cross-examination,  whether  the  MS.  of  the  libel  was  not  in  hs 
handwriting.     He  appealed  to  the  Court  to  say,  if  he  was  bound  to  answer. 

Abbott,  C.  J.  I  think,  having  given  evidence,  you  must  answer  the  qoes- 
tion.  You  might  have  objected  to  give  evidence  at  first;  but  having  gone 
through  a  long  history  of  what  passed,  and  was  not  taken  down,  you  most 
still  go  on,  otherwise  the  Jury  will  only  know  half  of  the  matter. 

The  witness  then  acknowledged  that  it  was  his  handwriting.  Several  other 
witnesses  were  called ;  but  from  their  evidence  it  appeared  iSiat  the  report  in 
the  libel  varied  in  several  particulars  from  the  facts  as  they  took  place  at  the 
inquest,  particularly  in  that  part  where  it  was  stated  that  two  witnesses  eo^ 
roborated  the  evidence  of  fFebb. 

Abbott,  C.  J.,  in  his  summing  up  (inter  alia)  said,— Whether  the  evidence 
received  in  mitigation  of  damages  was  admissible  or  not,  may  perhaps  be 
matter  of  doubt ;  *but  where  there  is  doubt,  I  think  it  best  to  receive  it.  rt^*ji 
Now,  however,  the  evidence  is  received,  it  appears  clearly,  that  in  *- 
whatever  way  it  is  taken,  whether  as  matter  of  justification  or  otherwise,  it  is 
not  sufficient  to  sustain  the  defence  ;  because  the  libel  states  that  two  witnesses 
corroborated  the  evidence  of  Mr.  Webb,  and  it  appears  that  there  was  no  cor- 
roboration  of  that  part  of  his  testimony  which  relates  to  the  alleged  rape.  It 
is  said  to  be  the  duty  of  a  newspaper  editor  to  publish  such  accounts  as  these. 
I  do  not  know  that  the  duty  of  an  editor  of  a  newspaper  differs  from  that  of 
any  other  person.  I  take  it  to  be  the  duty  of  every  man,  whether  editor,  pub- 
lisher, or  speaker,  to  take  care  that  what  he  utters  may  not  have  the  effect  of 
injuring  the  character  of  another.  Editors  of  newspapers  also  should  confine 
themselves  to  truth,  for  another  reason,  viz.,  that  things  not  true,  though  they 
may  not  consist  of  reflections  on  the  character  of  anodier,  yet  may  mislead  the 
public,  and  leave  false  impressions  on  the  mind  of  the  /eader. 

Verdict  for  the  plaintiff. 

Scarlett,  and  Chitty,  for  the  plaintiff. 

Denman,  G.  S.,  and  Brougham^  for  the  defendant 

[Attomies — Gregory  4>  Son^  and  fWiU^tJ] 


HEWLETT  et  al.,  Executors  and  Executrix  of  JUDKIN,  v.  LA YCOCK  et  aL 

When  a  cause  is  referred  to  arbitration,  the  node  of  conducting  it  mast  be  left  to  tte 
arbitrators ;  and  if  thef,  after  the  first  or  second  meeting,  ezelade  both  the  pertiet  lod 
their  attomies,  and  examine  witnesses  privately,  at  their  (the  witnesses')  booMS,  H 
seems  that  such  conduct  is  no  good  ground  of  objection,  provided  it  does  not  process 
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from  corrupt  motiTos.  At  all  OTents,  if  either  perty  would  take  advantage  of  it,  he 
must  ffive  notice  at  ihe  time  that  he  intends  to  rely  on  it  as  an  objection ;  and  if  he  lie 
by  and  aufTera  other  meetinffs  to  take  place,  and  when  the  arbitrators  are  ready  to  make 
their  award,  revokes  his  submission,  ne  is  liable  in  an  action  to  the  other  party,  who 
was  desirous  of  having  the  benefit  of  the  award. 

The  declaration  stated,  that  by  an  order  of  Mr.  Justice  Batlbt,  of  the 
*5751  ^^^  ^^  Marchj  1824,  a  cause  between  the  'plaintiffs  and  defendants, 
-■  together  with  all  matters  in  difference,  was  referred  to  the  arbitration 
of  three  persons,  one  of  them  to  act  as  umpire ;  and  that  the  defendants,  when 
the  said  umpire  was  about  to  make  his  award,  revoked  their  submission, 
whereby  the  umpire  was  prevented  from  making  an  award,  and  the  plaintiffs 
lost  the  benefit  which  they  would  have  derived  from  the  reference. 

It  appeared  that  the  arbitrators,  afler  the  first  or  second  meeting,  which  was 
in  the  month  of  -dpril,  1824,  refused  to  allow  the  attornies  for  &e  parties  to 
attend  the  meetings,  and  at  a  later  period  excluded  the  parties^  themselves ;  and 
they  also  examined  witnesses  at  the  witnesses'  own  houses,  and  said  they  so 
acted  to  prevent  altercation  and  delay.  The  attornies  protested  against  such  a 
course  of  proceeding,  but  did  not  give  any  notice  that  they  should  consider  it  a 
ground  of  objection  to  the  award.  Other  meetings  were  aflerwards  had,  and  on 
the  20th  of  Dtctmbtr^  when  the  arbitrators  were  ready  to  make  their  award, 
the  defendants  revoked  their  submission.  It  appeared  that  the  award  would 
have  been  in  favor  of  the  plaintiffs. 

Marryat^  for  the  defendants.  This  is  a  case  very  much  of  first  impression.- 
The  plaintiffs  will  have  a  right  to  begin  de  novo  for  any  cause  of  action  which 
they  rightfully  have.  But  they  cannot  recover  in  this  action  ;  because  the  arbi- 
trators acted  illegally  in  deciding  not  to  admit  the  attornies.  The  arbitrators 
had  no  right  to  examine' witnesses  privately;  and  if  they  were  not  warranted 
by  law  in  acting  as  they  did,  then  the  revocation  was  correct,  and  no  action 
lies.  There  was  not  a  sufficient  reason  for  the  exclusion  of  the  attornies.  If 
the  arbitrators  misjudged,  that  is  enough :  it  is  not  necessary  to  show  any  im- 
proper feeling.  Arbitrators  may  be  imposed  upon,  if  the  parties  or  their  attor- 
nies are  not  present  to  suggest  questions  relevant  to  the  subject  of  examination. 
*S761  *SearietU  for  the  plaintiff.  The  refusal  to  admit  the  parties,  if  done 
J  corruptly^  would  be  a  good  ground  of  objection,  and  in  such  case  no 
revocation  would  be  necessary.  Perhaps,  at  the  time  of  the  refusal,  the  par^ 
ties  might  have  revoked  the  submission,  but  they  sufiTered  the  arbitration  to  go  on, 
and  kept  their  objection  as  it  were  in  petto^  to  be  used  or  not,  according  to  the 
way  in  which  the  award  should  appear  likely  to  go.  The  neglect  to  give  notice 
of  any  objection,  on  the  gix>und  of  exclusion  or  any  intention  to  revoke  on  that 
ground,  must  be  considered  as  an  acquiescence  or  waiver  on  the  part  of  the 
defendants. 

Abbott,  C.  J.  The  reason  urged  in  support  of  the  revocation  is,  that  the 
arbitrators  thought  proper  to  exclude  the  parties  and  their  attornies,  and  to 
examine  a  wimess  at  his  own  house.  I  do  not  see  why  they  might  not  examine 
the  witness  at  his  own  house  as  well  as  elsewhere,  as  they  were  to  examine 
the  witnesses  separately.  I  think,  taking  all  the  evidence  together,  that  neither 
of  the  arbitrators  intended  to  act  otherwise  than  honorably  and  honestly  in  the 
transaction.  But  it  is  said,  that  the  defendants  had  a  right  to  make  the  revo- 
cation in  point  of  law.  I  do  not  think  it  necessary  to  decide  that  point,  because 
I  am  .perfectly  satisfied,  in  point  of  law,  that  if  a  party  means  to  object  on  such 
a  ground  as  that  which  is  relied  on  in  this  case,  it  is  his  duty  to  give  notice  that 
he  means  tc  rely  on  it,  otherwise  it  is  no  answer.  For  unless  he  gives  such 
notice,  ihe  arbitrators  go  on  thinking  that  the  objection  is  waived,  and  the  pai^ 
ties  are  put  to  unnecessary  expenses.  As  to  the  exclusion  complained  of,  I 
think  it  right,  in  my  situation,  co  say,  that  where  parties  refer  to  a  private  tri- 
bunal, the  mode  of  conducting  the  inquiry  must  be  leA  to  the  arbitrators,  and 
there  may  be  circumstances  in  which  it  is  important  to  exclude  attornies* 
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There  is  less  reason  certainlj  for  excluding  the  parties  themselves,  but  where 

both  parties  are  excluded,  there  is  no  reason  of  complaint. 

Verdict  for  the  plaintifls. 
*ScarUttf  and  CampbeU^  for  the  plaintiffs.  |-mm 

Marryaif  and  Moody ^  for  the  defendants.  ^ 

[Attomies — North  ^  S,^  and  Stevens  ^  ¥F.] 


RANDALL  v.  EVEREST. 


Whatever  may  be  the  terms  of  en  agreement  with  regard  to  the  anm  to  be  paid  on  the 
non-performance  of  it,  the  party  auinff,  if  the  agretwuui  i§  iMf  under  teai,  ia  entitled  only 
to  each  damagea  aa  a  Jnry,  under  alltbe  circumaunoea,  ahall  think  fit  to  award. 


AssuMPsrr.  The  plaintiff  sought  to  recover  a  sum  of  100/.,  to  part  of  which 
.he  claimed  to  be  entiUed,  in  consequence  of  the  non-performance  of  an  agree- 
ment.   The  defendant  contended  that  he  was  only  entitied  to  a  smaller  sum. 

Abbott,  C.  J.,  (in  his  summing  up,)  made  the  following  general  observations: 
I  am  of  opinion,  and  I  shall  act  upon  that  opinion,  until  I  am  corrected  by  a 
higher  authority,  that  on  any  agreement,  for  the  non-performance  of  which 
damages  are  sought  to  be  recovered,  whatever  may  be  the  expressions  used  by 
the  parties,  and  in  whatever  mode  or  form  the  agreement  may  be  made,  wheth^ 
the  stipulation  is  for  a  sum  to  be  paid  as  liquidated  damages,  or  for  a  sum  in 
the  nature  of  a  penalty,  the  plaintiff  shall  recover  such  damages  as,  upon  a  view 
of  the  whole  case,  the  Jury  shall  think  fit  to  give,  and  no  more. 

The  Jury  found  for  the  plaintiff. 

Damages,  100/. 

Abbott,  C.  J.,  then  said — ^I  wish  my  observations  to  be  undeiBtood  as  not 
applying  to  agreements  under  seal.t 

Marryat^  and  Abraham^  for  the  plaintiff. 

Gumey^  for  the  defendant. 

[Attomies-— J/o/nn/e,  and  GlytUB.'] 

t  For  the  note  of  these  obaervationa,  we  are  indebted  to  the  kindneas  of  a 
the  bar. 


•HUNTER  V.  WESTBROOK.  [•578 

A  father  gave  hia  aon  a  watch*  aome  printed  books,  and  aeveral  articleeot  wearing  apparel. 
Stld,  that  though  the  aon  waa  ander  age,  (vis.  aboat  aixteen  yeara  old,)  the  father  eould 
nut  maintain  f  twtr  againat  a  peraon  who  detained  the  property,  becauae  the  right  of  inm- 
aeaaion  waa  not  in  him,  bat  in  hia  aon. 

Trover  by  the  father  of  a  youth  about  sixteen  years  of  age,  (who  had  beeo 
"^prenticed  to  the  defendant,  ia  the  business  of  a  cnemist  and  druggist,  and  bsd 
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left  hifl  master  without  hie  coneent,)  to  recover  a  wateh,  some  printed  books, 
and  several  articles  of  wearing  apparel,  which  it  was  alleged  the  defendant 
refused  to  deliver  up. 

On  the  cross-examination  of  the  son,  who  was  called  as  a  witness  in  support 
of  the  plaindflf's  case,  he  said,  that  the  articles  in  question  had  been  given  to 
him  by  his  father. 

Abbott,  C.  J.,  upon  this  intimated  to  the  plaintiff's  counsel,  that  he  thought 
the  plaintiff  must  be  nonsuited. 

Campbell^  for  the  plaintiff,  submitted  that  the  son  was  not  emancipated,  and 
that  the  property  must  be  considered  as  belonging  to  the  father.  It  had  been 
decided,  that  in  an  indictment,  property  in  the  situation  of  that  sought  to  be 
recovered  in  this  action,  might  be  laid  as  the  property  of  the  father. 

Abbott,  C.  J.  I  am  of  opinion  that  the  action  is  no|  maintainable*  I 
believe  it  has  been  held,  that  things  stolen  from  a  child  may  be  laid  to  be  the 
property  of  the  parent,  but  I  think  that  has  been  in  the  case  of  very  young 
children.  There  must  be  a  right  of  possession  to  maintain  trover^  which  right 
this  plaintiff  has  not.    I  am  clearly  of  opinion  that  the  plaintiff  cannot  recover* 

Nonsuit* 

CaniflbMn  for  the  plaintiff,  requested  leave  to  move  to  enter  a  verdict  foi  a 
shilling  damages. 

Abbott,  C.  J.,  inquired  if  there  was  any  other  defence. 
*fi791       *-^^''MMf  0*  S.,  replied  in  the  affirmative. 

^       Mis  Lordship  then  said  that  he  could  not  give  the  leave  requested* 

Campbdl,  and  R.  ¥•  Richards,  for  the  plaintiff* 

DenmaUf  C.  8.,  and  Paynes  for  the  defendant. 

[Attomies — Fan  Sandau  Sf  Co.,  and  Pringk.l 


MAUD  V.  WATERHOUSE. 

If  a  person  employed  by  the  administrator  of  a  deceased  debtor,  to  wind  up  the  concerns 
of  the  deceased's  bnsiness,  give  an  undertaking  to  a  creditor  of  the  deceased,  to  furnish 
money  to  meet  an  acceptance  which  soch  creditor  has  given,  in  furtherance  of  an  accom- 
modation arrangement  for  delaying  payment,  in  the  hope  that  funds  may  be  forthcoming, 
he  is  liable  on  such  undertaking,  though  he  was  merely  a  clerk,  and  had  no  interest  in 
the  goods  sold  by  the  creditor,  and  had  not  received  any  funds  which  he  could  apply  to 
the  discharge  of  the  debt. 

Assumpsit  on  an  undertaking  given  on  the  Idth  of  September,  1825,  to  pay 
on  the  20th  of  December,  1825,  a  bill  of  exchange,  dated  the  10th  of  September^ 
for  267/.  I2s.,  which  bill  it  was  alleged  the  plaintiff  accepted,  for  the  accom* 
modation  of  the  defendant* 

From  the  evidence  for  the  plaintiff,  it  appeared,  that,  in  the  year  1823,  the 
plaintiff  sold  goods  to  a  person  named  WillU^  trading  under  the  firm  of  W%H\» 
4*  Co.,  for  the  price  of  which  goods,  in  the  year  1824,  he  drew  a  bill  on  ffUliSf 
which  was  accepted  by  him.  This  bill  became  due  in  Fd)ruary,  1825;  but 
in  the  month  of  January,  1825,  Mr.  Tflilis  died,  and  his  representatives  not 
paying  the  bill,  the  plaintiff  was  obliged  to  take  it  up.  After  he  had  paid  it,  he 
wrote  the  following  letter  to  the  defendant,  who  had  been  a  clerk  in  the  house 
of  fFtUis  ^  Co.f  and  still  continued  to  manage  the  business  of  the  concern:-— 
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» 15th  Jiwil,  18S5. 
*^Mr.  Maud  presents  his  compliments  to  Mr.  Waierhouie^  and  as  he  finds 
the  Jamaica  Packet  has  arrived,  would  feel  obliged  to  him  if  he  woold  name 
to  his  son  some  mode  of  receiving  value  for  the  outstanding  acceptance  of 
^Messrs.  J,  WtUU  fy  Co.  He  has  heavy  engagements  at  this  moment,  r^^ 
and  it  would  be  of  great  service  to  him,"  k>c. 

To  his  letter  the  defendant,  on  the  same  day,  wrote  die  following  answer:— 

**Dcar  Sir, — In  reply  to  your  note  handed  to  me  by  your  son,  I  have  to 
aseure  you  that  Mr«  W%Ui9  and  myself  are  aware  of  the  inconvenience  to  your- 
self by  the  nonpayment  of  the  acceptance  of  John  fFiUii  4r  Oo.^  and  at  the 
same  time  feel  equally  disposed  to  offef  the  only  remedy  in  our  power,  which 
would  be  by  your  drawing  at  two  months  the  amount  of  the  former  acceptance 
on  me,  being  authorised  by  Mr.  B.  fWiUU  to  conduct  the  mercantile  concern 
of  the  late  firm.  If  this  mode  will  be  available  to  yourself,  I  am  perfectly 
conformable  to  it.     I  remain,  iic, 

John  WaitthouH.^ 

A  bill  of  exchange  was  accordingly  drawn  by  the  plaintiff,  and  accepted  by 
the  defendant,  dated  the  16th  of  Jipril,  1825,  at  two  months.  A  few  days 
before  this  bill  became  due,  the  plaintiff  called  on  the  defendant  at  the  counting- 
house,  who  told  him  that  no  funds  of  fFillia  4"  Co,  had  arrived,  and  he  could 
not  pay  the  bill.  The  plaintiff  said  that  he  could  not  ask  his  banker  to  discount 
for  him  another  acceptance  of  the  defendant,  and  suggested  that  the  defendant 
should  draw  and  he  accept  a  bill  at  three  months  from  the  expiration  of  the 
other.  This  was  agreed  upon,  and  the  defendant,  at  the  plaintiff's  solicitatioo, 
gave  him  an  undertaking  in  the  following  form : — 

''Lime  Street  Square,  14th  June,  1925. 
**Dear  Sir, — I  engage  hereby  to  furnish  you  with  the  amount  of  the  accept- 
ance  drawn  by  me  on  the  17th  September^  say  267/.  12«.,  due  on  the  10th  of 
the  same  month.     I  am,  &c. 

John  Waterhouie** 

After  this  it  was  agreed  that  a  further  bill  should  be  drawn  and  accepted  by 
the  same  parties,  at  Siree  months  *from  the  expiration  of  the  other,  and  r,j^| 
this  was  the  bill  on  the  undertaking  to  pay  which  the  plaintiff  sought  to  '- 
recover.    That  undertaking  was  in  the  following  words,  and  was  written  at  the 
foot  of  the  former  undertaking: — 

«'  16th  September,  1825. — The  above  having  been  renewed,  I  engage  to  hand 
Messrs,  Maud  ^  Co.  the  same  amount  on  the  20th  December,''^ 

On  the  part  of  the  defendant  it  was  proved,  that  he  was  only  an  assistant  in 
the  house  of  fFUiia  ^  Co.,  that  he  had  no  interest  whatever  in  the  goods  sold, 
and  that  he  only  superintended  the  concern  since  the  death  of  Mr.  J,  WiUU,  at 
the  request  of  his  son  Mr.  B.  Willie,  who  was  his  administrator.  It  was  also 
proved  that  no  funds  had  come  to  the  hands  of  the  defendant  on  account  of  the 
concern,  which  he  could  apply  to  the  discharge  of  the  plaintiff's  claim. 

Scarlett,  for  the  defendant,  upon  this  contended,  that  there  was  no  considera- 
tion for  the  defendant's  undertaking.  He  had  no  interest  in  the  goods.  He 
was  merely  employed  as  a  clerk  to  wind  up  the  concern,  and  not  to  make  him- 
self liable.  Between  the  plaintiff  and  defendant  there  was  no  consideration  at 
the  first.  The  defendant  is  not  the  administrator,  but  was  only  employed 
by  him. 

Oumey,  for  the  plaintiff.  It  is  a  sufficient  consideration  that  the  plaintiff 
forbore  to  press  his  demand  against  the  house  of  J.  PFiUis  4-  Co.    The  defend- 
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ant's  letter  states  that  he  was  employed  to  conduct  the  concern.  If  he  had  not 
intended  to  make  himself  personally  liable,  he  would  have  signed  his  under* 
taking  on  behalf  of  B.  WUHb^  the  administrator. 

Abbott,  G.  J.     I  am  of  opinion  that  there  is  a  sufficient  consideration  to 
*6821   ^'^^^'^  ^®  action.     The  arrangement  *had  the  effect  of  preventing  the 
^   administrator  from  being  sued.    I  think  the  plaintiff  is  entitled  to  a 
verdict. 

Verdict  for  the  plaintiff, 
Qumey^  and  Stephen,  for  the  plaintiff. 
SearletU  and  Payne,  for  the  defendant. 

[Attomies — Forbes,  and  Craneh.'] 


COURT  OF  COMMON  PLEAS, 


SECOND   SITTINGS  AT  GUILDHALL,  IN  fflLARY  TERM   1827. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


TINSLEY  V.  NASSAU,  Esq. 

Trespass  does  not  lie  against  a  sheriff  to  recover  damages  for  the  seizure  of  property  by 
his  bailiff,  onder  a  wnt  of  levari  faciait  issued  on  a  suit  in  the  county  court,  because 
the  sheriff  is,  in  such  case,  a  judicial  and  not  a  ministerial  officer. 

Trb8pa88  against  the  sherifT  of  Eseex,  to  recover  damages  for  the  seizure  of 
a  horse  which  it  was  alleged  belonged  to  the  plaintiff. 

The  horse  was  seized  as  the  property  of  Joseph  TXnaley,  a  brother  of  the 
plaintiff's,  who  had  been  sued  in  the  county  court  of  JEJ^^err;  and  it  was  taken 
un  ler  a  writ  of  levari  facias  by  the  bailifT  of  the  defendant. 

Brodrich  Tor  the  defendant.  This  action  cannot  be  maintained  against  the 
sheriff,  because  there  was  an  action  brought  in  the  county  court,  of  which  the 
sheriff  is  a  constituent  part  and  not  a  mere  officer.  And  the  bailiff  in  this  case 
stands  in  the  same  relation  with  regard  to  the  sheriff  as  the  sheriff  in  any  of  the 
superior  courts  does  with  regard  to  the  court  itself.  Holroyd  v.  Breare  ^ 
*5831  *^<^^*'^^«t  is  in  point  upon  this  subject;  and  that  case  has  been  since 
-'  acted  upon  by  Mr.  Justice  Bayley,  on  the  Northern  Circuit.  That  is 
the  case  of  a  court  baron ;  but  the  court  baron  and  the  county  court  are  similar, 
as  in  both  the  suitors  are  the  judges,  and  the  sheriff  in  one  case  and  the 
steward  in  the  other  are  judicial  officers. 

^  2  B.  &  A.  473.  The  steward  of  a  court-baron  is  a  judicial  officer :  and  trespase  wil 
Bot^  lie  asainst  him,  where  his  bailiff,  by  mistake,  took  the  goods  of  ^.|  under  a  precept 
Mnmandine  him  to  take  in  execution  the  goods  of  A. 

Vol.  Xll.— 04  8  N 


746  Friend  v.  Harrison.    H.  T.  1827.         [583 

The  writ  was  read.  It  was  directed  to  the  bailiff  by  the  sheriff,  command- 
ing him  to  levy,  ^.,  and  ended  with  the  words :  •*  and  have  you  there  the  ttid 
money,"  ^m  the  usual  conclusion  of  an  authority  to  seize  given  to  a  bailiff  by 
the  sheriff  being,  **  that  /  may  have  the  said  money,*'  &c. 

Wilde,  Serjt,  for  the  plaintiff.  The  form  of  the  writ  by  the  sheriff  will  not 
conclude  the  question. 

Bbst,  C.  J.  I  apprehend  that  the  sheriff  sits  in  the  county  court  as  the  fint 
freeholder  in  the  county,  the  other  suitors  are  also  judges;  but  the  sheriff  is  the 
principal,  and  a  sort  of  chief  justice. 

fFUde,  Serjt    The  sheriff  is  indemnified  by  the  plaintiff. 

Bbst,  C.  J.    That  cannot  make  any  difference. 

ffUde,  Sent,  and  J?.  V.  Kieharde,  for  the  plaintiff. 
Brodrickt  for  the  defendant 

[Attomies— Jones,  and  Norih  4r  S,'] 


•SITTINGS  AT  WESTMINSTER,  AFTER  HILARY     [•fi«i 

TERM,  1827. 


FRIEND  V.  HARRISON. 

In  an  action  on  an  annuity  bond  gtren  by  a  man  to  a  woman  with  whom  he  eohabita,  tht 
question  for  the  eonaideration  of  the  Jury  is,  Whether  at  the  time  when  it  was  gives 
toere  waa  or  was  not  an  intention  and  agreement  to  oontioue  the  connection  in  iatsre. 
For  if  there  waa  such  intention,  and  the  bond  waa  given  in  furtherance  of  such  arrange- 
ment, the  plaintiff  cannot  recover. 

Dkbt  on  a  bond  by  which  the  defendant  enffaged  to  pay  the  plaintiff  an 
annuity  of  50/.  a  year.  The  defendant  pleaded  first  tion  eet  factum;  and 
secon^y,  that  the  said  plaintiff  ought  not  to  have  and  maintain  her  action 
against  him,  because  the  said  writing  was  executed  and  delivered  by  him  the 
said  defendant  to  the  said  plaintiff,  in  consideration  of  the  said  plaintiff^s  then 
and  there  agreeing  with  the  said  defendant  unlawfully  and  immorally  to  cohabit 
and  commit  fornication  with  the  said  defendant  (^er  the  execution  of  the  said 
writing. 

The  bond  was  dated  the  0th  of  January,  1824,  and  it  apf>eared  that  the 

glaintiff,  who  was  a  common  prostitute  at  the  time  when  the  defendant  fint 
ecame  acquainted  with  her,  had  cohabited  with  him  for  two  years  before  the 
bond  was  given,  and  that  she  continued  to  cohabit  with  him  till  the  end  of  FA 
ruary,  1 824,  when  she  went  down  to  Iblkstont,  in  Kent,  and  lived  for  three 
months  with  her  friends.  After  this  she  came  again  to  London^  and  renewed 
her  connection  with  the  defendant. 

Bbs^  C.  J.,  in  his  summing  up,  said — ^It  is  important  to  the  public  that  thi^ 
principles  should  be  well  known  upon  which  this  case  must  be  decided.  If 
this  defendant  had  seduced  the  plaintiff,  and  afterwards,  wishing  to  discontinos 
his  connection  with  her,  and  by  way  of  atonementt  and  to  keep  her  from  the 
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lame  way  of  life  in  iutare,  gfave  her  the  bond  in  question,  no  person,  in  point 
of  morality  or  of  law,  can  have  a  stronger  claim  on  the  defendant's  property 
than  she  has.  But  it  is  abundantly  clear  that  there  was  nothing  like  seduction 
*5851  ^^  ^^'  czBe,  The  defendant  *found  this  woman  a  common  prostitute. 
^  But  if  a  man  takes  a  prostitute,  and  cohabits  with  her,  and  aflerwards* 
being  desirous  of  putting  an  end  to  the  connection,  in  order  to  prevent  the 
woman  from  continuing  in  a  course  of  prostitution,  gives  her  an  annuity  bond^ 
he  will  be  answerable  in  an  action  upon  it ;  therefore,  if  the  defendant  in  this 
case  acted  with  this  intention,  he  is  liable.  But  there  is  another  view  which 
may  be  taken  of  a  case  like  this.  Persons  who  connect  themselves  with 
women  of  this  description  oflen  become  extremely  attached  to  them ;  and  the 
women,  aware  of  that,  threaten  to  put  an  end  to  the  connection,  unless  some 
permanent  provision  is  made  for  them.  If,  therefore,  the  plaintiff  obtained  this 
i)ond  from  the  defendant,  intending  at  the  same  time  to  continue  the  connection, 
then  I  am  of  opinion  that  the  special  plea  is  proved.  The  learned  Seijeant,  for 
the  plaintiff,  says  that  you  must  be  satisfied  that  there  was  an  agreement  when 
the  bond  was  given  to  continue  the  connection ;  that  is  a  matter  of  which  you 
cannot  have  express  evidence ;  but  it  may  be  made  out  from  the  other  facts  of 
the  case.     His  Lordship  then  left  it  to  the  Jury,  who  found  a 

Verdict  for  the  plaintiff. 

Peake,  Serjt,  and  Hutehimonj  for  the  plaintiff. 

Vaughan^  Serjt.,  for  the  defendant. 

[Attomies— ^AiciUotr,  and  Boberts,"] 


BUTLER  V.  TURLET. 

In  an  action  for  falto  impriaonment  the  defendant  justified  ander  the  I  Oeo,  4,  e.  56,  (com* 
monly  called  the  petty  treapasa  act,)  as  the  owner  of  land  on  which  the  plaintiiT  waa  trea- 
paasing.  It  waa  held  that  to  make  out  hia  juatificaiion  he  muat  give  ponixiTt  proof  of 
actual  dammge  being  d&mot  ao  aa  to  enable  the  Jary  to  decide  on  ibe  qnantam  ofit ;  and 
that  the  Jury  were  not  to  preauroe  damage  from  the  mere  fact  of  a  treapaaa  being  com- 
mitred.  SewMtt  that  the  principle  of  thia  deeiaion  will  apply  to  the  anbatitated  prori- 
aions  of  the  7  dL  8  Geo,  4,  e.  30,  the  above  act  of  1  Geo.  4,  having  been  wholly  repealed 
by  the  7  &  8  Geo.  4,  c.  27. 

False  imprisonment     The  defendant  justified  the  imprisonment,  on  the 

*5861  ^^^^'^^  ^^^  ^^®  plaintiff  was  offending  'against  the  statute  1  Geo.  4,  c. 

'    -I   56,t  commonly  called  the  Petty  Trespass  Act     The  plaintiff's  wit- 

tThia  statute  enacta,  that  '*  if  any  peraon  or  persona  ahall  wAfuIly  or  maliciously  do  or 
commit  any  damage,  injury  or  spotl,  to  or  upon  any  building,  fence,  hedge,  gate,  atile, 
guide  post,  mile  atone,  tree,  wood,  underwood,  orchard,  garden,  nursery  ground,  crops, 
vegetables,  plants,  land,  or  oiher  matter  or  thing  growing  or  being  tbereon,  or  to  or  upon 
real  or  personal  property  of  any  nature  or  kind  aoever.  and  ahall  be  thereof  convicted 
within  four  calendar  months  next  after  the  committing  of  auch  injury,  before  any  justice 
of  the  peace  for  the  county,  riding,  diviaion,  city,  town  or  place  where  such  offence  shall 
have  been  committed,  either  by  the  confession  of  the  party  offending,  or  by  the  oath  of  one 
or  more  credible  witness  or  witnesses,  or  of  the  party  aggrieved  in  the  premises,  which 
oath  such  justice  is  hereby  empowed  to  adminiater,  everv  peraon  so  ofiending,  and  being 
thereof  convicted  aa  aforesaid,  ahall  forfeit  and  pay  to  the  person  or  persons  ag^rieveo, 
aueh  a  sum  of  money  aa  ahall  appear  to  auch  juatice  to  be  a  reasonable  aatisfaction  and 
compensation  for  the  damage  or  injury  or  spoil  so  committed,  not  exceeding  in  any  caas 
the  sum  of  five  pounds." 

The  3d  section  enacts,  "  that  it  ahall  and  may  be  lawful  to  and  for  any  constable  or  other 
peace  officer,  and  to  and  for-  the  owner  or  owners  of  any  property  ao  damaged,  injured  oi 
tpoiled,  and  to  and  for  hia,  her  or  their  servant  or  aervanta,  or  other  peraon  or  peraons 
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neeaes  stated,  that  *on  Sundatff  the  5th  of  November^  in  the  morniii^,  r^^ 
the  plaintiff  and  two  others  were  walking  in  the  JEdgware  Road^  and  ^ 
tnmed  into  a  field  belonging  to  the  defendant ;  that  mere  was  a  board  at  tbe 
comer  pointing  out  the  footway  to  fFUleaden  Green,  and  several  other  places; 
that  they  went  along  a  path  leading  to  some  cottages  into  a  second  field,  where 
they  met  the  defendant ;  that  there  was  an  appearance  of  a  continuation  of  the 
padb,  and  an  open  gap  in  the  hedge ;  that  the  defendant  called  to  them,  and  told 
them  that  they  were  not  in  the  right  footpath ;  that  they  did  not  answer,  but 
turned  out  of  that  path,  and  went  into  the  path  which  they  had  left ;  that  the 
defendant's  servant  came  up  and  laid  hold  of  the  plaintiff,  and  said  they  had 
no  business  there,  and  should  go  back,  for  there  was  no  *path  there ;  r^^gg 
upon  which  the  plaintiff  said,  that  he  considered  he  was  in  the  right  '- 
path,  and  would  not  go  back  :  that  they  then  got  into  a  third  field,  where  the 
defendant  collared  the  plaintiff;  that  they  then  went  out  into  the  lane,  and  the 
defendant  went  before  them  and  stopped  them  ;  that  a  person  came  up  and 
said  they  were  respectable  tradesmen,  and  he  would  be  answerable  for  their 
appearance ;  that  the  defendant  then  said  he  would  have  his  revenge ;  that  a 
constable  was  then  sent  for,  and  told  to  take  charge  of  them :  he  said,  he  knew 
them  all,  and  would  be  answerable  for  their  appearance ;  but  the  defendant  said, 
he  would  insist  on  their  being  locked  up,  and  would  abide  by  the  consequences; 
that  they  were  then  locked  up  in  the  cage,  and  remained  there  till  half  past 
•even  in  the  evening,  when  they  were  released  by  a  magistrate  residing  in  the 
neighborhood.  One  of  the  plaintiff's  companions  stated,  that  while  they  were 
in  the  third  field,  he  (the  witness)  told  the  defendant,  that  if  they  were  in  the 
wrong  path,  it  was  the  board  that  misled  them,  and  if  they  had  done  any 
damage  they  would  pay  him  for  it.  The  defendant  replied,  that  they  had  not 
done  him  any  damage,  but  that  they  had  no  business  there.  The  defendant 
gave  chaige  of  them  for  a  trespass. 

acting  by  or  under  his,  her  or  their  authority,  and  to  and  for  aach  person  or  persons  u  be, 
she  or  they  may  call  to  hia,  her  or  their  aMistance,  without  any  warrant  or  other  authority 
than  by  tnia  act,  to  aeise,  apprehend  and  detain  any  person  or  persons  who  shall  have 
actually  committed,  or  be  in  the  act  of  committing,  any  offence  or  offencea  against  any  of 
the  provisions  of  this  act.  and  to  take  him,  her  or  them  before  any  justice  of  the  peace  for 
the  county,  city  or  place  where  the  oflfence  or  offences  ahall  be  committed ;  and  such 
juatice  is  hereby  empowered  and  required  to  proceed  and  act|  with  respect  to  sucfaofieoder 
or  offenders,  in  manner  by  thia  act  directed. 

This  statute  ia  wholly  repealed  by  the  stat.  7  &  8  Geo.  4,  e.  27,  and  in  lieu  of  its  pro- 
visions, the  24th  and  26th  aectiona  of  the  7  &  8  Geo.  4,  e.  30.  entitled  *'An  Act  forconsoli* 
dating  and  smending  the  laws  in  England,  relstive  to  roalicioui  injuries  to  propertf," 
enact  as  follows:—-"  That  if  any  peraon  shall  wilfully  or  malicioualy  commit  snyoamifc, 
injury,  or  spoil  to  or  upon  any  real  or  personal  propertv  whataooTer,  either  of  a  public  or 
private  nature,  for  which  no  remedy  or  punishment  is  hereinbefore  provided,  every  such 
person,  being  convicted  thereof  before  a  justice  of  the  peace,  ahall  forfeit  and  pay  such  ram 
of  money  ss  shall  appear  to  the  justice  to  be  a  reasonable  compenaaiion  for  the  damage, 
injury,  or  spoil  so  committed,  not  exceeding  the  sum  of  6ve  pounds;  which  sum  of  rooocT 
ahall,  in  the  case  of  private  property,  be  paid  to  the  party  aggrieved,  except  where  sack 
party  shall  have  been  examined  in  proof  of  the  offence  :  and  in  such  case,  or  in  the  caM 
of  property  of  a  public  nature,  or  wherein  any  public  right  ia  concerned,  the  monejr  shall 
be  applied  in  auch  manner  as  every  penalty  imposed  by  a  justice  of  the  peace  under  ikis 
act  is  hereinafter  directed  to  be  applied ;  and  if  such  sum  of  money,  together  with  costs, 
(if  ordered.)  shall  not  be  paid  either  immediately  after  the  conviction,  or  within  such  period 
as  the  justice  ahall  at  the  time  of  the  conviction  appoint,  the  justice  msy  commit  the 
offender  to  the  common  jail  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labor,  as  the  justice  shall  think  tit,  for  any  term  notexceediof 
two  calendar  montha,  unless  such  sum  and  costs  be  sooner  paid  :  Provided  always,  that 
nothing  herein  contained  shall  extend  to  any  case  where  the  party  trespassing  acted  under 
a  fair  and  reasonable  supposition  that  he  had  a  right  to  do  the  act  complained  of.  nor  toanf 
trespass,  not  being  wilful  end  malicious,  commiiied  in  hunting,  fishing,  or  in  the  pursuit 
of  game,  but  that  every  auch  trespaaa  ahall  be  puniahable  in  the  aame  manner  as  before  the 
passing  of  this  act." 

Sect.  28. — '*That  any  peraon  found  committing  any  offence  againat  thia  act,  whether  the 
aame  be  punishable  upon  indictment  or  upon  summary  conviction,  may  be  immediately 
apprehended,  without  a  warrant,  by  any  peace  officer,  or  the  owner  of  the  property  injares, 
or  his  servant,  or  any  person  authorised  by  him,  and  forthwith  taken  before  aome  neigk' 
boring  juatice  of  the  peace,  to  be  dealt  with  according  to  law." 
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A  witness  was  called  for  the  defendant,  who  stated,  Aat  the  plaintiff's  party 
were  oat  of  the  foot-path  in  the  defendant's  field ;  that  the  defendant  told  them 
they  should  not  walk  there  ;  hut  they  hroke  through  a  hedge ;  and  that  they 
struck  the  defendant.  The  witness  added,  that  there  was  not  much  grass,  and 
that  he  eotdd  not  say  thai  any  datnage  waa  done. 

Bbst,  C.  J.,  upon  this,  observed — ^I  think  there  is  an  end  of  the  justification. 
I  think  there  must  be  some  damage  $  and  if  you  cannot  prove  it  by  witnesses, 
die  case  is  not  within  the  act  of  Parliament 

Ooss,  Serjt.  The  witness  cannot  specify  the  particular  blades  of  grass 
which  were  injured. 

*5891  *BssT,  G.  J.  That  is  not  necessary.  But  an  act  of  Parliament 
^  which  puts  the  liberty  of  the  subject  in  danger,  ought  to  receive  a  strict 
construction ;  and  I  think  it  is  not  every  walking  over  another  man's  land  for 
recreation,  if  no  damage  is  done,  that  constitutes  a  case  within  the  meaning  of 
this  act.  You  must  make  out  actual,  positive  damage :  imaginary  damage 
will  not  do.  There  is  imaginary  damage  in  every  walking  over  grass  land ; 
and  for  this  you  may  bring  your  action,  if  you  are  suflicienUy  ill-natured ;  but 
you  cannot  proceed  under  this  act  of  Parliament  I  do  not  think  the  party 
has  committed  an  ofience  within  the  spirit  of  the  act.  It  is  improper  and 
vexatious*  in  fields  in  the  neighborhood  of  a  road,  to  be  subject  to  this  kind  of 
conduct ;  but  until  it  is  proved  that  there  has  been  actual  damage,  it  is  not 
within  the  act. 

Cro99^  Serjt  This  is  a  case  in  which  a  party  has  notice,  and  is  requested 
to  depart.     We  should  recover  damages  in  an  action  of  trespass. 

Best,  G.  J.  On  the  plaintiff's  own  evidence,  I  should  say  that  he  was  a 
wilful  trespasser ;  but  it  is  not  because  a  man  is  a  wilful  trespasser  that  another 
has  a  right  to  take  him  up,  and  keep  him  in  custody  from  Sunday  till  Monday 
morning. 

Cross ^  Seijt  It  is  for  the  Jury,  and  not  the  witnesses,  to  estimate  the 
quantum  of  damage. 

Best,  C.  J.  I  shall  tell  the  Jury,  that  this  is  a  case  in  which  they  are  not 
to  presume  damage,  but  must  be  quite  satisfied  that  damage  has  actually  been 
done,  so  as  to  be  able  to  assess  the  quantum  of  it. 

A  second  witness  was  then  called  for  the  defendant,  who  confirmed  the 
statement  of  the  first  and  said,  in  addition,  that  the  defendant  several  times 
*S001  ^^^^^  ^^  plaintiff's  *party  for  their  names,  but  they  refused  to  give 
^  them.  On  his  cross-examination,  he  said  that  people  were  in  the  habit 
of  walking  in  tlie  direction  in  which  the  plaintiff  walked,  and  he  had  often  sent 
them  back  ;  and  that  the  plaintiff  and  his  party  said  in  the  evening,  that  they 
were  sorry  for  having  trespassed,  and  would  pay  5s.  for  the  damage,  and  the 
trouble  of  taking  them  into  custody.  The  witness  added,  that  from  the  appear- 
ance of  the  fields,  persons  might  suppose  that  there  was  a  footpath  in  the 
direction  spoken  of,  but  that  they  could  not  suppose  there  was  any  right  of 
way. 

Vaughan^  Serjt.,  in  reply*  The  act  is  only  intended  to  apply  to  oases 
where  the  party  designs  to  do  an  injury  to  the  owner  of  the  land,  and  goes  for 
that  purpose.  There  must  be  a  premeditated  design  to  do  injury.  The 
appearance  of  the  path  creates  a  special  exception  in  favor  of  Uie  plaintiff, 
under  the  words  of  the  6th  section  of  the  stat  1  Geo,  4,  e.  66.t 

t  That  section  enacts,  "  that  nothing  in  this  act  contained  shall  repeal  or  affect  any  act 
or  acta  now  in  force,  whereby  any  person  or  persons  may  be  subject  to  punishment  for 
wilful  and  malicious  acts  of  trespass  to  any  property,  either  public  or  private,  or  shall 
extend  to  any  case  of  wilful  or  malicious  mischief  or  trespass  to  private  property,  in  which 
the  damage  claimed  shall  exceed  the  sum  of  five  pounds,  or  to  any  case  wherein  it  shall 
Appear  to  the  satisfaction  of  the  justice  or  justices  before  whom  the  complaint  is  made, 
that  the  party  trespassing  acted  under  a  fair  and  reasonable  supposition  that  he  had  a  right 
to  do  the  act  to  the  property  in  respect  whereof  the  trespass  was  committed  or  alleged  to 
have  been  committed,  or  to  do  or  commit  the  act  complained  of;  or  shall  have  committed 
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Bb8T»  C.  J.  The  act  was  intended  to  enable  the  ownen  of  land  to  leoover 
eompenaation  from  persona  doing  actual  *damage  to  their  property,  aiid  r^.^. 
not  in  a  situation  to  make  it  worth  while  to  bring  an  action  against  ^ 
them.  If  you  thinkt  on  the  evidence,  that  any  actual  damage  was  done,  on 
any  part  of  the  defendant's  premtses,  ^en  von  may  find  a  verdict  hr  him  on 
the  special  plea.  If  the  plaintiff  mistook  the  track  for  a  public  footpath,  then 
there  will  be  an  end  of  the  justification,  on  the  ground  that  the  trespass  wis 
not  malicious  ;t  but  I  think  it  is  impossible  to  say  that  he  mistook  the  gap  in 
the  hedge  for  a  public  way.  His  Lordship  left  the  question  to  the  Jury,  who 
found  a 

Verdict  for  the  plaintifi*. — ^Damages,  40t. 

Vaughm^  and  WUde^  Serjts.,  and  Campbell^  for  the  plaintifiT. 

dross,  Serjt.,  and  It.  Lawes^  for  the  defendant. 

[Attomies — CarloHf  and  Wright,^ 

■Itch  tretpHt  in  bonttng,  or  being  a  oiialified  person,  and  btriiig  dnly  obtained  hii  eertifi- 
eate  anihoriiins[  him  to  kill  game,  shall  have  committed  the  injury  complained  of  is  the 
parauit  of  any  kind  of  game."  For  this  sect,  the  proviso,  ante,  p.  587,  n.,  is  sabstitnted. 
t  By  the  25th  sect,  of  the  stat.  7  &  8  Geo,  4,  e.  30,  it  is  enacted,  "  that  every  pnoish* 
Bent  and  forfeitnre,  by  this  act  imposed  on  any  person  maliciotuly  committing  an^  ofisooe, 
whether  the  aame  be  panishable  npon  indictment,  or  npon  summary  eoovicuon,  tball 
equally  apply  and  be  enforced,  whether  the  offence  shall  be  committed  from  malice  coe* 
eeived  against  the  owner  of  the  property  in  respect  of  which  it  shali  be  committed,  or 
otherwise." 


HILTON  V.  GOODHIND. 

If  there  be  a  written  agreement  between  landlord  and  tenant,  that  for  eertain  premisss  tht 
tenant  shall  pay  1701.  a-year,  and  afterwards  an  arrangement  is  made  by  parol  that  901. 
a-year  shall  be  allowed  out  of  it,  because  the  landlord  is  to  occupy  a  certain  part  for  a 
time,  such  parol  arrangement  does  not  vary  the  agreement  so  as  to  reduce  the  rent  pay- 
able nnder  it ;  and  therefore  an  allegation  is  correct  which  states  it  to  be  ITOf. 

Rbplbtin.  Cognizance  hy  the  defendant  as  the  bailiff  of  one  fFardf  under 
whom  the  cognizance  averred  that  the  plaintiff  held  premises  at  a  eertain 
yearly  reni^  to  wit^  the  rent  of  170/. 

It  appeared  that  a  written  agreement  had  been  entered  into  between  the 
plaintiff  and  Ward,  in  which  the  rent  was  stated  to  be  170/.;  but  after  that 
agreement  was  ^signed,  it  was  arranged  by  parol  that  the  sum  of  30/.  r^^ga 
a-year  should  be  flowed  out  of  it,  l^cause  the  landlord,  fVardf  was  to  *- 
occupy  a  part  of  the  premises  by  his  horses  for  a  time.  The  horses  were  stUl 
there ;  and  a  witness  proved,  that  the  plaintiff  said,  that  he  would  not  have 
that  part  of  the  premises  at  all. 

Taddy,  Seijt.,  submitted,  that,  according  to  the  evidence,  the  real  rent  pay- 
able by  the  plaintiff  to  Ward  was  140/.  only,  and  therefore,  that  the  cognizance, 
which  stated  it  to  be  170/.  was  not  proved.  He  said,  Uiat  about  five  years 
ago  a  similar  objection  was  allowed  in  a  case  on  the  Home  Circuit,  which  was 
tried  by  Baron  Graham. 

Best,  C.  J.  The  plaintiff  is  tenant  of  the  whole  to  Ward,  and  permits 
Ward  to  occupy  a  part;  that  is,  at  the  utmost,  a  tenancy  at  will,  and  the 
plaintiff  may  have  it  determined  at  his  pleasure.  It  is  a  letting  of  the  whole, 
with  a  sub-letting  of  a  part,  or  rather  a  license  to  use  it  The  Terdict  mutt  be 
for  the  defendant. 

Verdict  for  the  defendant. 
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Thddjf,  Serjt,  and ,  for  the  plaintiff. 

Faiighant  Seijt,  and  Abrahamf  for  the  defendant 

TAtlomiea— i9U/er/,  and  Pi 


ADJOURNED  SITTINGS  AT  GUILDHALL,  AFTER  fflLARY 

TERM,  1827. 


STERRY  V.  FOREMAN. 

An  allegation  in  a  deelaration  in  alander,  which  statea,  that  '*by  reason  of  the  premiaea, 
divers  persona,  to  wit,*'  du:.,  '*wbo  would  otherwise  have  refatitetf  and  employed  the 
plaintiff,  wholly  declined  and  rrfueed  ao  to  do,""  ia  not  supported  by  evidence  which 
ahowa  that  other  peraona  would  have  recommended  the  plaintiff,  and  that  the  peraona 
named  in  the  declaration  would  have  employed  him  on  anch  recommendation. 

Slandkr,  for  words  spoken,  on  the  Boyal  Exchange^  of  the  defendant, 
^5031  ^^^®  business  was  that  of  a  master  or  *captain  in  the  merchant  ser- 
-■  vice.  The  deckiration  averred,  that  by  reason  of  the  premises,  divers 
persons  [naming  them]  who  would  otherwise  have  retained  and  employed  the 
plaintiff  as  master,  for  a  reward  to  be  paid  to  him,  wholly  declined  and  r^ueed 
so  to  do. 

Two  witnesses  were  called,  who  stated  that  they  would  have  recommended 
the  plaintiff  to  the  employment  of  the  persons  named  in  the  declaration ;  and 
those  persons  proved,  that  on  such  recommendation  they  would  have  em- 
ployed him. 

This  was  the  only  evidence  given  in  support  of  the  allegation. 

Spankie^  Serjt.,  objected,  that  the  special  damage  was  not  proved  as  laid, 
because  the  persons  alluded  to  did  not  rrfuee  to  employ.  It  is  true  they  did 
not  employ ;  but  that  was  not  on  account  of  the  slander,  but  on  the  ground  of 
the  non-recommendation. 

Best,  G.  J.,  allowed  the  objection. 

fVUde,  Seijt.,  and  Piatt,  for  the  plaintiff. 

Spankie^  Serjt.,  for  the  defendant. 

'    [Attomies— 2>retr,  and  Louden  4*  B.J 


DOE,  on  the  demise  of  PALMER,  o.  ANDREWES. 

The  intereat  of  an  inaolvent  debtor  in  premises  held  by  him  from  year  to  year,  nnder  an 
agreement  for  a  leaae,  passes  by  the  assignment  to  the  provisional  assignee,  so  as  to 
prevent  the  insolvent  from  maintaining  ejectment  againat  his  tenant  wiih  reapect  to  the 
aame,  notwithstanding  no  act  has  been  done  by  such  provisional  assignee,  to  show  hia 
acceptance  or  his  refusal  of  the  leaae. 

Ejkcthint.    The  defendant  was  tenant  to  the  lessor  of  the  plaintiff  of  part 
of  a  house  in  Bitehinrlane^  and  paid  rent  to  him  ap  to  Christmae^  1824.    A 
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tenant  of  another  part  of  the  same  house  proved  that,  in  1825,  a  distress  wis 
put  into  the  house  by  the  superior  landlord,  and  that  the  defendant  paid  15/. 
159.,  for  his  proportion  up  to  Lady-day^  1825.  On  the  22d  of  January,  1825, 
the  interest  of  the  lessor  of  the  plaintiR  in  the  premises  was  assigned  under  the 
Insolvent  Debtors'  Act,  to  the  *provisional  assignee  of  that  courL  It  r«.g. 
did  not  appear  that  there  had  been  any  assignment  by  the  provisional  '- 
assignee  to  any  other  person. 

Spankie,  Serj  t.,  for  the  defendant.  The  defendant  was  compelled  to  make  die 
payment  up  to  LadV'day,  1825,  to  relieve  his  goods  from  the  distress  put  in 
by  the  superior  landlord.  That  payment  was  not  a  payment  to  Palmer,  The 
defendant  has  not  paid  rent  to  Palmer  since  he  became  insolvent,  at  which  time 
his  legal  interest  in  the  premises  was  transferred  by  assignment  to  the  prori- 
sional  assignee  under  the  Insolvent  Debtors'  Acts.  The  case  of  Crt^s  v.  FeA 
is  an  authority  to  show  that  the  provisional  assignee  has  no  discretion  to  reject 
The  provisions  of  the  act  vest  the  property  in  the  provisional  assignee,  and  i* 
remains  in  him. 

Best,  G.  J.,  mentioned  the  case  of  lAndeay  v.  lAmberU  onte^  p.  626,  decided 
last  Term. 

Spankie^  SerjL  The  property  is  divested  from  the  original  holder,  and 
transferred  to  the  provisional  assignee  for  the  benefit  of  the  creditors.  The 
assignee  is  at  liberty,  within  a  reasonable  time,  to  reject  the  lease.  This  was 
the  case  in  Lindeay  v.  Limhert.  The  provisional  assignee  has  not  rejected  in 
this  case,  and  therefore  the  interest  is  out  of  Palmer,  In  Lindsay  v.  Limbert^ 
the  only  question  was,  whether  the  assignee  should  be  liable  to  a  burdensome 
consequence,  and  not  whether  the  insolvent  continued  to  have  the  property. 
The  action  of  ejectment  is  founded  on  a  legal  tide,  and  that  Palmer  has  not 
not.  The  circumstance  of  contingent  liability  on  the  covenants,  which  are  a 
personal  contract,  makes  no  difference.  The  notice  to  quit  also,  must  be  giren 
by  a  person  having  the  legal  estate,  otherwise  it  is  of  no  avail,  and  does  not 
make  *the  defendant  a  trespasser.  The  case  of  Doe  v.  Sji^eneerj  anie^  t^^k 
p.  70,  is  in  point  in  tlie  defendant's  favor.  '- 

BssT,  G.  J.,  inquired  if  the  provisional  assignee  had  taken  possession  of  die 
premises ;  and  being  answered  in  the  negative,  his  Lordship  said, — I  consider 
that  this  case  was  in  principle  decided  last  Term.  No  property  passes  to  die 
assignee,  either  in  bankruptcy  or  insolvency,  unless  he  agrees  to  accept  it.  It 
is  clear  that  this  property  was  rejected,  as  there  has  not  been  any  subset^aent 
assignment.  I  am  clearly  of  opinion,  that  the  lessor  of  the  plaintiff  is  entided 
to  a  verdict. 

Verdict  accordingly. 

Lowes ^  Serjt,  and  E.  Lawes^  for  the  plaintiff. 

Spankiej  Serjt.,  and  Abraham^  for  the  defendant. 

[Attomies — Croft  ^  J.,  and  Andrews^ 


In  the  ensuing  Easter  Term,  SpankU^  Serjt.,  obtained  a  rule  nisi  for  a  new 
trial,  which  after  argument  was  made  absolute ;  the  Gourt  being  of  opinion 
that  the  property  passed  to  the  provisional  assignee  by  virtue  of  the  assignment 
uider  the  statute,  although  no  act  bad  been  done  by  such  provisional  assigDee 
to  show  his  acceptance  of  it. 
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HOGARTH  et  al.  v.  JACKSON  et  al. 


By  the  usage  of  the  whale  fishery,  a  fish  is  to  be  considered  as  hja$t  fish,  which  is  attached 
by  any  means  (such  as  the  entanglement  of  the  line  around  it,  &c.)  to  the  boat  of  tho 
first  atriker,  though  the  harpoon  doea  not  continue  in  the  body  of  the  fish — and  this  is  a 
more  reasonable  usage  than  that  mentioned  in  a  note  to  the  case  of  Fenninga  v.  Lord 
Grenville,  in  1  Taunt,  p.  243. 

The  declaration  charged  tlie  defendants  with  having  interrupted  the  plain- 
tiffs in  killing  a  whale.     There  was  also  a  count  in  trover  for  a  whale. 

The  plaintiffs  were  the  owners  of  a  ship,  called  the  Old  Middleton,  and  the 
defendants  the  owners  of  another  ship  *called  the  Andrew  Marvel,  hoth 
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of  them  engaged  in  the  whale  fishery.     The  plaintiffs'  crew  had  struck 


a  whale  which  was  shortly  after  struck  by  the  defendants'  crew,  and  the  ques- 
tion was,  whether,  at  the  time  when  the  defendants'  crew  struck,  the  whale 
was  what  is  called  in  the  trade  a  fast  or  a  loose  fish. 

The  custom  of  the  fishery  as  relied  on  by  the  defendants  was  that  which  was 
mentioned  in  a  note  to  the  case  ofFennings  v.  lA)rd  Chrenville,  1  Taunt.  243,  viz., 
that,  "  while  the  harpoon  remains  in  the  fish,  and  the  line  continues  attached 
to  it,  and  also  continues  in  the  power  or  management  of  the  striker,  the  whale 
is  a  fast  fish,  and  though  during  that  time  struck  by  a  harpoon  of  another  ship, 
and  though  she  afterwards  breaks  from  the  first  harpoon,  but  continues  fast  to 
the  second;  the  second  harpoon  is  called  a  friendly  harpoon,  and  the  fish  is 
the  property  of  the  first  striker,  and  of  him  alone.  But  if  the  harpoon  or  line 
breaks,  or  the  line  attached  to  the  harpoon  is  not  in  the  power  of  the  striker, 
the  fiish  is  a  loose  fish,  and  will  become  the  property  of  any  other  person  who 
strikes  and  obtains  it. 

But  the  witnesses  for  the  plaintiff"  proved  it  to  be  the  uniform  usage,  that, 
whether  the  harpoon  continues  in  the  body  or  not,  if  the  fish  is  attached  by  any 
means,  such  as  the  entanglement  of  the  line,  or  other  cause,  to  the  boat  of  the 
party  first  striking  it,  so  tihat  such  party  may  be  said  to  have  the  power  over  it, 
it  is  considered  as  a  fast  fish,  and  cannot  be  taken  by  any  other  vessel. 

Best,  C.  J.,  in  summing  up,  said — The  custom  mentioned  in  the  case  in 
Thunton  differs  from  this,  but  I  think  this  is  the  more  reasonable  custom,  as, 
the  fish  being  in  the  water,  it  is  not  easy  to  discover  whether  the  harpoon  is  in 
itfl  body  or  not. 

The  Jury,  upon  the  facts,  found  that  the  fish  was  a  fast  fish, 
and  gave  a  verdict  for  the  plaiittififs. 
«f>071       *^ilde,  and  Spankie,  Serjts.,  and  Chitty,  for  the  plaintiffs. 
-I        Taddy,  Serjt.,  Brougham,  and  Alder  son,  for  the  defendants. 

[Attomies — Blunt  ^  Co.,  and  J.  E.  Alderson."] 


BANKS  0.  KAIN. 


In  an  action  of  trover  for  goods,  the  party  who  aold  them  to  the  plaintiff,  on  an  undertland* 
ing  that  if  they  were  not  paid  for  they  were  to  be  returned,  is  a  competent  witness  for 
the  plaintiff',  althongh  he  has  not  been  paid,  and  the  plaintiff's  succeeding  in  the  action- 
will  enable  him  to  have  them  back. 

Troybr  for  a  table    cover,  and  thirty-six  chairs. — The  plaintiff  was  the 
master  of  the  ship  Haydon^  of  which  the  defendant  had  a  mortgage,  under 
Vol.  XII.— 95 
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which  Ae  had  taken  possession  of  the  ship,  and  the  chain,  ^.,  in  question, 
which  were  in  the  cabin ;  and  the  dispute  was,  whether  he  had  a  right  to  retain 
them  as  belonging  to  the  ship,  or  the  plaintiff  to  recover  them  as  his  private 
property.  For  Sie  plaintiff,  the  person  of  whom  he  bought  the  chairs  was 
called  as  a  witness.  He  stated,  that  they  were  sold  on  the  understanding,  that 
if  they  were  not  paid  for,  they  were  to  be  returned,  and  that  he  had  not 
been  paid. 

Wilde^  Sent.,  upon  this  objected,  that  the  witness  was  interested,  becanse, 
if  the  plaintiff  recovered,  he  (the  witness)  could  have  the  chairs  back* 

Taddy,  Serjt.,  replied  that  the  witness  stood  indifferent  between  the  two  pii^ 
ties,  for  if  the  goods  were  not  returned  he  would  be  entided  to  the  price  of  them. 

Wilde,  Serjt.,  observed,  that  there  was  a  great  difference  between  having  the 
right  to  take  the  article  itself,  and  being  obliged  to  sue  a  man  to  obtain  the 
price  of  it. 

Best,  C.  J.  I  think  the  witness  is  competent  It  seems  to  me  *'  at  he 
stands  indifferent  between  the  parties. 

Verdict  for  the  p^ 

Taddyt  Serjt.,  and  Steer,  for  the  plaintiff. 

Wilde,  Serjt.,  for  the  defendant. 

[Attomies — Cox,  and  D.  H.  fFiUiamsJ] 
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SECOND  SITTINGS  AT  WESTMINSTER,  IN  EASTER  TERM,  1827. 

BEFORE    LORD    TENDERDEN,  C.  J. 


UPSTON   V.  SLARK. 

Evidence  that  at  the  door  of  a  booking  office,  there  is  a  board  on  which  is  painted,  "cos* 
▼eyannes  to  all  parts  of  the  world,"  and  a  list  of  names  of  plsces,  is  not  sofficient  proof 
thai  the  owner  of  the  office  is  a  common  carrier,  so  as  to  charge  him  for  the  loss  of  a  boi 
which  was  booked  there. 

Case  against  the  defendant  as  a  common  carrier,  for  the  loss  of  a  box.  There 
was  als^o  a  count  in  trover.     Plea — Not  Guilty. 

It  appeared  that  the  defendant  kept  a  booking  office  in  PieeadiUy,  at  which 
parcels  were  booked  for  a  considerable  number  of  coaches  and  wagons,  and 
that  in  October,  1826,  the  box  in  question  was  booked  there,  to  go  by  die 
fFindfior  wagon.  It  was  proved,  that  the  defendant's  name  was  painted  over 
the  door  of  the  office,  and  that  on  a  board  at  the  side  of  the  door  was  painted 
the  v;ords,  **  conveyances  to  all  parts  of  the  world,"  and  this  was  followed  by 
a  list  of  names  of  places  including  ffindaor.  The  box  was  never  received  at 
the  pi  nee  to  which  it  was  addropsed. 

Lord  Tendkrden,  C.  J.  There  is  no  proof  that  die  defendant  is  a  carrier; 
the  plaintiff  has  declared  agaitist  him  as  a  carrier. 
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Srarleitf  A.  6.,  for  the  plaintiff.  The  defendant  opens  his  office  to  reoeite 
parcels  as  a  carrier,  and  we  know  no  other. 

Arcbbold^  on  the  same  side.  Does  not  your  Lordship  think,  that  hy  open- 
ing an  office  of  this  sort,  and  painting  up  a  list  of  places  that  goods  will  be 
conveyed  to,  he  holds  himself  out  as  a  carrier? 

*50Q1       *^'<ord  Tkntbrdbn,  G.  J.     We  know  that  there  are  in  this  town, 

-I   booking  offices  that  do  not  belong  to  the  carriers ;  and  I  am  clearly  of 

opinion  that  you  cannot  convert  the  keeper  of  a  booking  office  into  a  Carrier.! 

The  plaintiff's  counsel  wished  to  go  on  the  count  in  trover  *J^  but  it  being 
proved  on  the  part  of  the  defendant,  that  his  porter  delivered  the  box  in  due 
course  to  a  person  named  Huni^  who  was  a  frimUor  carrier,  the  plaintiff  was 

Nonsuited. 

ScarkiU  A.  G.,  and  Archbold^  for  the  plaintiff. 

Qumey^  for  the  defendant. 

[Attomies — Upnton^  and  RMiMonll 

t  See  Ntwbom  t.  JtMl,  ant9j  76. 

%  See  the  notes  to  the  case  of  OrifiUa  t.  Lm,  eiife,  YoL  1, 110,  n. 


SITTINGS  AT  WESTMINSTER,  AFTER  EASTER  TERM,  1827. 


INKFIELD  et  al.,  Assignees  of  ROBINSON,  a  Bankrupt,  v.  PACKING- 
TON,  Bart 

If»  tfefore  sending  jsoods  by  a  carrier,  the  wnder  applies  at  his  wharf  to  know  at  what  price 
certain  goods  will  be  carried,  and  be  is  told  by  a  clerk  who  is  transacting  the  business 
there,  2f.  6J.  per  cwt.,  and  on  the  faith  of  this  he  sends  the  goods,  the  carrier  cannot 
charge  more,  ahhough  it  be  proved  that  the  carrier  had^  previously  ordered  his  clerks  to 
charge  all  goods  according  to  a  printed  book  of  rates  in  which  3<.  6J.  per  cwt.  was  set 
down  for  goods  of  the  sort  in  question. 

AsBUMFsiT  for  work  and  labor.    Plea — General  issue. 

It  appeared  that  Rolnnion  the  bankrupt  had  been  a  carrier  by  baiges  on  the 
canals  from  London  to  WoruBteraldrt^  and  that  he  had  carried  a  quanti^  of 
trees  for  Sir  John  Faekmgton^  from  Hamfnersmiih  to  Hanbury  wharf, 
*fi001  *^°  ^^  cotmty  of  WoretBter.  It  w^  proved  that  the  regular  price  of 
•*  the  carriage  would  be  70#.  per  ton,  and  that  the  order  given  by  Bobin' 
son  to  his  clerks  was  to  charge  goods  carried  according  to  a  printed  book  of 
rates,  in  which  70«.  a  ton  was  the  price  specified  for  trees. 

The  defence  was  this:  That  before  the  trees  were  sent,  a  person  named 
Lee  (at  the  desire  of  the  defendant)  called  at  Bobmaon^s  wharf,  at  Hammer* 
smith,  and  asked  at  how  much  per  ton,  trees  would  be  carried  to  Hanbury 
wharf,  and  that  the  clerk  who  was  in  the  office  there  replied,  half  a  crown  per 
cwt.  (which  amount  had  been  paid  into  court) 

Lord  Tbntbrdbn,  C.  J.  If  a  person  goes  to  the  office  of  a  carrier,  and 
asks  what  a  thing  wOl  be  done  for,  and  he  is  told  by  a  derk  or  servant  who  is 
transacting  the  business  there,  that  it  will  be  done  for  a  certain  sum,  the  master 
can  charge  no  more* 
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Dennum,  G.  S.  I  submit,  that,  it  being  coDtrary  to  his  orders,  tbe  derk 
had  no  right  to  agree  that  the  trees  should  be  carried  at  a  rate  lower  than  that 
expressed  in  the  book. 

Lord  Tbnterden,  G.  J.  The  only  question  is,  whether  the  account  given 
by  the  defendant's  witness,  that  the  clerk  of  the  bankrupt  said  diat  the  treei 
would  be  carried  for  half  a  crown  a  hundred,  is  correct.  It  is  said  that  this 
person  had  no  authority  to  make  such  a  bargain ;  however,  I  am  of  opioioQ 
that  it  signifies  nothing  in  this  case,  whether  the  bankrupt's  servant  did  his 
duty,  or  made  a  mistake.  For  if  the  trees  were  sent  on  the  faith  that  they 
would  be  taken  at  a  given  price,  in  consequence  of  what  the  clerk  said,  it  is 
quite  clear,  that  the  plaintiffs  can  recover  no  more. 

Verdict  for  the  defendant 

*Lord  Tbnterden,  G.  J.  If  men  were  not  bound  by  such  baigains  r^^, 
as  this,  business  could  not  go  on.  '- 

Denman^  G.  S.,  and  ChUty,  for  the  plaintiffs. 
Tattnton^  and  SuaseU,  for  the  defenaant. 

[Attomie8^.tfmory  ^  CoUb,  and  71  fVhiUt.^ 


SITTINGS  IN  LONDON,  AFTER  EASTER  TERM,  1827. 


ROGERS  t;.  HUNTER. 

If  a  freighter  is  to  discharge  wtlAm  twelve  running  day  a  after  the  vessel's  arrival ;  sad  he 
is  prevented  from  discharging  at  first  by  reason  of  other  goods  being  placed  above  his, 
he  must,  when  ih%X  obstruction  is  removed,  discharge  with  all  reasonable  diligence ;  and 
he  is  not,  as  matter  of  right,  entitled  to  the  whole  original  number  of  days  from  the  time 
when  he  is  able  to  commence  discharging. 

Assumpsit  for  demurrage.     Plea — General  issue. 

It  appeared  that  the  ship  Thirza  sailed  as  a  general  ship  from  Bremen  to 
London;  and  that  the  defendant  had  shipped  a  quantity  of  oats  and  beans  on 
board  her.  The  bill  of  lading  was  put  in,  and  at  the  bottom  of  it  was  written, 
Mfo  be  discharged  within  twelve  nmning  days  after  the  vessel's  arrival,  or  to 
pay  2/.,  British  sterling,  demurrage,  for  every  day  long^  detention.*' 

it  was  proved  diat  the  ship  arrived  in  the  river  Thames  on  the  11th  of 
December^  1826,  and  was  reported  on  the  12th,  and  therefore,  as  the  plaintiff 
contended,  the  twelve  running  days  commenced  on  the  13th,  and  ended  on  the 
28th  of  that  month ;  however,  in  point  of  feet,  the  com  was  not  all  landed  till 
iJie  2d  ofJanuarv,  1827. 

Marryat^  for  the  defendant.  We  are  in  a  condition  to  show  that  from  oar 
goods  being  under  those  of  other  persons,  who  had  also  goods  on  board,  we 
could  not  get  at  them  so  as  to  discharffe  them,  till  the  26th  of  December;  and 
I  submit  tluit  the  number  of  days  for  discharging  does  not  begm  to  run  ^  we 
are  enabled  to  get  at  our  goods. 

This  was  proved ;  but  the  witnesses  admitted  that  the  com  might  have  iB 
been  landed  m  a  smaller  number  of  day8« 
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*Lord  Tkiiterdbn,  G.  J.  It  seems  to  me  that  the  defendant  cannot  be 
said  to  detain  the  vessel,  before  he  can  get  at  his  goods ;  but  when  he  can, 
he  is  bound  to  use  all  reasonable  diligence.  I  do  not  think  that  the  defend- 
ant is,  at  all  events,  entided  to  the  same  number  of  days,  afier  the  goods 
can  be  got  at,  as  is  specified  in  the  contract ;  and  the  question  will  be,  whether, 
adverting  to  all  the  circumstances,  the  defendant  ought  to  have  taken  the  goods 
out  of  the  ship  in  a  smaller  number  of  days  than  he  did. 

Verdict  for  the  plaintiff — ^Damages  8/.,  being  for  four  days*  demurrage. 

Scarlettt  A.  G.,  and  PlatU  for  the  plaintiff. 

Marryai^  for  fte  defendant 

[Attomies — Wame  ^  Son^  and  B,  Lems*'\ 


DOD  V.  EDWARDS. 

If  the  drawer  of  a  bill  payable  to  his  own  order,  before  it  is  Indorsed,  give  the  acceptor  a 
general  release ;  this  is  no  defence  to  an  action  by  an  indorsee  against  the  acceptor, 
unless  there  be  proof  that  the  indorsee  knew  of  the  release. 

Assumpsit  on  a  bill  of  exchange,  dated  September  13, 1826,  payable  three 
months  after  date,  for  06/.  lis.  7(/.,  drawn  by  a  person  named  Jaobson,  and 
accepted  by  the  defendant,  payable  to  the  drawer's  order,  and  by  him  indorsed 
to  the  plaintiff. 

The  plaintiff  rested  on  the  formal  proofs. 

Brtmgham^  for  the  defendant.  I  am  in  a  condition  to  show  that  the  bill 
was  indorsed  on  the  21st  of  November,  and  that,  on  the  4th  of  October^  the 
drawer  put  it  out  of  his  power  to  indorse,  by  giving  a  general  release  to  the 
defendant. 

Lord  Tbnterdsn,  C.  J.     You  must  show  that  the  plaintiff  knew  it.     If 
vou  cannot  show  that  the  plaintiff  was  aware  of  the  release,  your  defence  fails ; 
if  it  were  not  so,  you  would  put  an  end  to  the  circulation  of  bills. 
*6031       *  Brougham,    The  party,  by  the  release,  puts  all  right  out  of  him- 
■■  self. 

Lord  Tbnterdsn,  C.  J.  It  is  quite  clear  that  you  must  trace  it  to  the 
plaintiff's  knowledge. 

Verdict  for  the  plaintiff. 

Scarlett,  A.  6.,  and  HutchinBonj  for  the  plaintiff. 

Brougham,  fof  the  defendant 

[Attomies — Reeves,  and  Corrdhwaite^ 
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REX  V.  RAMSDEN  et  al. 

If  the  counsel  for  the  defendant,  in  cross-ezamination,  pnt  a  paper  into  the  witneee'e  hand, 
to  refresh  his  raemorj,  the  opposite  counsel  has  a  right  to  look  at  it,  without  beiiif 
bound  to  read  it  in  evidence.  And  the  opposite  couneel  may  also  ask  the  witness  whea 
it  was  written,  without  being  bound  to  put  it  in. 

Indictmxnt  for  a  conspiracy  to  sue  out  a  fraudulent  commission  of  bank- 
rupt against  two  of  the  defendants. 

The  petitioning  creditor,  who  was  called  on  the  part  of  the  prosecution, 
stated,  that  he  bought  the  debt  upon  which  he  became  petitioning  creditor  six 
months  ago. 

In  his  cross-examination,  F,  Pollock,  for  the  defendant  Ramtdtn,  put  a 
paper  into  his  hand,  which  he  acknowledged  to  be  of  his  handwriting,  and 
then  asked  him  if  he  had  not  bought  the  debt  nine  months  before;  which  be 
admitted  he  had. 

Scarlett,  A.  6.,  for  the  prosecution,  t^ished  to  look  at  the  paper. 

F.  Pollock.  I  submit  that  my  friend  has  no  right  to  see  it,  unless  he  will 
read  it  in  evidence. 

Lord  TxNTBRDEN,  C.  J.  You  put  the  paper  into  the  witness's  hand  to 
refresh  his  memory.  It  is  very  usual  for  the  opposite  counsel  to  see  it,  and 
examine  upon  it,  and  I  think  he  has  a  riffht  to  see  it. 

*Scarlett,  A.  O.  Having  looked  at  me  paper,  asked  the  witness  if  rMiw 
he  would  swear  that  it  was  written  at  the  time  it  bore  date.  ^ 

F,  PoUockn  I  submit  that  this  question  cannot  be  asked  without  the  paper 
being  read. 

Lord  TxNTBRDSN,  G.  J.  I  think  it  may.  You  put  the  paper  into  the  wit- 
ness's hand,  and  I  think  the  other  side  may  ask  when  it  was  written,  without 
being  bound  to  read  it. 

The  Jury  found  the  defendants  Ramsden  and  Clark  guilty,  and  the 
defendant  Cookt  not  guilty. 

Scarlett,  A.  G.,  Oumey,  Montague,  and  Busby,  for  the  prosecution. 
Dentnan,  G.  S.,  F.  Pouock,  Brougham,  Hutchinson,  ana  I).  F.  Jones,  for 
the  respective  defendants. 

[Attomiee— £h<^Ae#,  for  the  prosecution ;  and  Humphries  and  Isaacs,  for  the 

respective  defendants.] 

In  Hardy*§  case,  84  How.  State  Trials,  824,  Eyre,  C,  J.,  said,  *'  It  is  always  nsail 
and  very  reasonable,  when  a  witness  speaks  from  memorandums,  that  the  counsel  should 
have  an  opportunity  of  looking  at  those  memorandums,  when  he  is  cross-examining  that 
witness.  If  there  is  any  thing  that  yon  (the  witness)  sajr,  upon  your  oath,  does  not  relais 
to  that  subject,  but  to  some  other  subject,  to  be  sure  it  is  impossible  to  be  asked  that  ihat 
should  be  seen." 
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►ADJOURNED  SITTINGS  AT  WpSTMINSTER,  AFTER  EASTER 

TERM,  1827. 


SMALL  V.  GRAY. 

An  action  lies  for  maliciously  holding  a  party  to  bail,  although  he  is  never  arrested,  bqt 
is  told  that  there  is  a  writ  out  against  him,  and  he  goes  to  ue  sheriff's  officer  and  gives 
bail. 

Casb.  The  first  count  of  the  declaration  was  for  a  malicious  arrest.  The 
second  count  stated — ^that  heretofore,  &c.,  the  defendant  not  having  any  rea- 
sonable or  probable  cause  of  action  against  the  plaintiff,  for  the  amount  of  the 
sum  of  money  for  which  he  caused  the  plaintiff  to  be  held  to  bail,  as  therein 
after  mentioned :  but  contriving,  &c.,  maliciously,  &c.,  caused  and  procured, 
^.,  a  certain  writ,  ^.,  to  be  sued  out,  marked  for  bail  for  30/.  <*And  the 
same  writ  being  so  marked  and  indorsed  for  bail  as  aforesaid,  the  said  John 
afterwards,  and  before  the  said  return  thereof,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at  fFe$tmin9ter  aforesaid,  in  die  county  of  Middleiex  afore- 
said, contriving  and  intending  as  last  aforesaid,  and  without  having  any  rea- 
sonable or  probable  cause  of  action  whatsoever  against  the  said  Samuel,  to  the 
amount  of  10/.  or  upwards,  falsely  and  moHdouely  caused  the  send  Samuel  to 
be  held  to  bail,  under  and  by  virtue  of  the  said  last  mentioned  writ,  for  the  said 
last  mentioned  sum  of  30/.,  and  thereupon  the  said  Samuel  was  then  and  there 
forced  and  obliged  to,  and  did  procure  certain  persons  to  become  baU  for  the 
appearance  of  him,  the  said  Samuel,  in  the  said  Court,  to  answer  the  said  John 
according  to  the  exigency  of  the  said  last  mentioned  writ  upon  that  occasion— 
whereas  in  truth  and  in  &ct  he  the  said  John,  at  the  time  of  suing  forth  the 
said  last  mentioned  writ,  and  of  the  said  holding  of  the  said  Samuel  to  bail, 
had  not  any  reasonable  or  probable  cause  of  action  against  the  said  Samuel,  to 
the  amount  of,"  &c.,  (it  then  stated  the  termination  of  the  suit ;)  by  means 
whereof,  k^.    Plea — Not  guilty. 

It  appeared  that  the  writ  was  sued  out,  marked  for  bail  as  stated  in  the 

*fi061   ^^cl^'^^^ii*  ^^^  ^^^  ^  person  named  ^Russell  went  to  the  plaintiff,  and 

^   told  him  that  there  was  a  writ  out  against  him,  and  that  he  must  give 

bail  to  it,  which  he  accordingly  did ;  and  evidence  was  gone  into  to  show  a 

want  of  probable  cause.  ^ 

Marryat,  for  the  defendant  I  submit  that  the  plaintiff  must  be  called. 
There  was  no  arrest  to  support  the  first  count  of  the  declaration,  and  as  to  the 
second,  there  was  nothing  to  compel  the  plaintiff  to  give  bail ;  as  the  only  thing 
which  can  compel  a  man  to  give  bail  is  an  arrest,  which  there  was  not  in  this 
case. 

Lord  TsNTERDEN,  C.  J.,  (stopping  Scarlett,  A.  G.,  and  Cafnpbell,)  I  am 
clearly  of  opinion,  on  this  evidence,  that  the  case  must  proceed  on  the  second 
count. 

Marryat  then  addressed  the  Jury,  and  went  into  a  detail  of  &cts  to  show 
that  there  was  probable  cause  for  the  arrest :  but  his  Lordship  having  looked 
at  his  notes  of  die  trial  of  the  case,  in  which  the  supposed  malicious  arrest 
occurred,  said,  that  there  would  no  doubt  be  much  conflicting  evidence  on  that 
point,  and  recommended  that  a  Juror  should  be  withdrawn.  This  was 
acceded  to. 

Scarlett,  A.  G.,  and  Cantpbdl,  for  the  plaintiff. 

Marryat,  for  the  defendant. 

[Attomies^  Ckirlon,  and  Younger.l 
See  the  ease  of  Berry  v.  Adanaim,  anCe,  p.  508. 
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THOMAS   tt  NEWTON. 

In  an  action  by  the  indorsee  aeainst  the  acceptor  af  a  bill  of  exchange,  if  the  defendint 
show  that  there  was  originally  no  consideration  for  the  bill :  it  then  lies  on  the  other 
party  to  show  that  he  or  some  previous  indorsee  gave  value  for  it. 

Assumpsit  on  a  bill  of  exchange,  drawn  by  a  person  named  Wilson  on  and 
accepted  by  the  defendant  and  indorsed  *to  a  person  named  Dandridge^  r*fuy/ 
and  by  him  indorsed  to  the  plaintiff.    The  plaintiff  rested  on  the  formal  ^ 
proofs. 

The  defence  opened  was,  that  the  bill  was  accepted  for  stock-jobbing  differ 
ences ;  and  Wilson  the  drawer  was  called  to  prove  this :  but  he  declining  to 
answer,  as  he  might  subject  himself  to  penalties,  it  stood  on  the  evidence  that 
there  was  no  valuable  consideration  for  the  bill. 

Lord  Tbnterden,  C.  J.  If  the  defendant  shows  that  there  was  originally 
no  consideration  for  the  bill,  that  throws  it  on  the  plaintiff  lo  show  that  he  gave 
value  for  it,  or  that  value  was  given  for  it  by  Dandridgt:  for  if  either  the  plain- 
tiff  or  Dandridge  gave  value  for  it,  the  plaintiff  may  recover ;  otherwise  the 
defendant  is  entitled  to  a  verdict. 

Verdict  for  the  defendant. 

Marryat,  and  Chitiy^  for  the  plaintiff. 

Gumey,  for  the  defendant. 

[Attomies — Harvey  ^  Co.,  &nd  Isaacs.] 


COURT  OF  COMMON  PLEAS. 

ADJOURNED   SITTINGS   AT  WESTMINSTER,  AFTER   EASTER 

TERM,  1827. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


BEESTON  V.  COLLYER. 

The  law  founded  upon  usage,  which  justifies  the  discharge  of  domestic  servants  on  ^visg 
a  month's  notice,  though  there  was  a  yearly  hiring,  does  not  apply  to  a  person  inths 
situation  of  a  clerk  to  an  army  agent,  receivmg  a  salary  of  5002.  a  year. 

Assumpsit  for  wages  as  a  clerk.  The  defendant  was  an  army  agent.  The 
claim  was  for  83/.,  being  a  balance,  at  the  rate  of  500/.  a  year.  An  entry  wa« 
read  from  the  'defendant's  books,  of  the  date  of  the  24lh  Jtme,  1811,  in  r»«Ag 
the  following  words,  "  Paid  Mr.  Beeston  one  quarter's  salary,  126/."  *■ 
The  plaintiff  continued  in  his  situation  till  the  23d  September,  1826,  and  during 
the  last  five  or  six  years  received  his  salary  monthly.  He  had  been  paid  in 
advuncc  vp  to  the  2^d  of  January,  1827.  On  the  23d  of  September,  1826,  a 
Iciier  vva&  written  by  the  defendant  to  the  plaintiff,  declining  any  interview  with 
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him,  and  stating  that  he  would  ffive  him  intimation  when  he  had  any  thing  for 
him  to  do.  Matters  continued  in  tfiis  state  till  the  23d  of  December,  1826, 
when  the  defendant  wrote  again  to  the  plaintiff,  stating,  that  as'  the  business  of 
the  office  did  not  require  mrther  assistance,  he  was  under  the  necessity  of 
informing  him  that  the  salary  must  cease  at  the  time  up  to  which  it  had  been 
paid  in  advance. 

fftlde,  Seijt,  for  the  defendant  There  isi  no  difference  between  this  case 
and  the  case  of  servants  in  general*  The  wages  of  such  servants  are  reckoned 
after  the  rate  of  so  much  a  year,  and  they  are  paid  quarterly,  unless  their  wants 
induce  them  to  ask  for  payment  ofbner;  and  yet,  notwithstanding  this,  they 
may  be  discharged  at  a  month's  notice.  There  is  no  evidence  in  Siis  case  of 
any  offer  by  the  plaintiff  to  do  the  work  after  Deeecnbet,  The  circumstance  of 
payments  being  made  for  five  or  six  years  by  the  month,  is  stronger  than  the 
solitary  entry  spoken  of  in  1811.  When  extraordinary  contracts  are  to  be 
entered  into,  then  writing  is  used ;  and  the  quantum  of  notice  distinctly  men- 
tioned. An  employer  may  discharge  on  giving  reasonable  notice;  which 
notice,  by  custom,  in  the  case  of  clerks  and  servants,  is  a  month ;  and  in  this 
case  there  was  a  three  months'  notice  as  early  as  Septetnber,  and  another  notice 
of  a  month  in  the  December  following. 

Bkst,  G.  J.  The  entry  in  the  book  is  evidence  that  the  plaintiff  was  a 
yearly-hired  servant,  to  be  paid  at  first  by  the  quarter.  The  law  I  take  to  be 
*d091  ^^^  * — ^^  ^  servant  *is  hired  generally,  he  is  considered  as  hired  for  a 
-I  year,  that  both  master  and  servant  may  have  the  benefit  of  all  the  sea* 
sons.  In  the  case  of  household  servants,  it  is  the  custom  to  give  only  a  month's 
notice ;  but  I  know  of  no  practice  or  usage  (nor  is  there  any  evidence  given 
of  any  usage)  applying  to  tfie  case  of  servants  of  the  description  of  this  plain- 
tiff. A  man  in  this  clasp  is  not  likely  to  be  able  to  get  a  situation  so  soon  as  a 
butler  or  a  footman  can.  As  to  the  monthly  payments,  though  the  hiring  was 
for  a  year,  yet  payments  may  be  made  at  more  frequent  intervals.  If  it  had 
been  proved  that  the  plaintiff  betrayed  the  secrets  of  his  employer,  or  was  guilty 
of  other  misconduct,  Uiat  would  justify  his  dismissal  without  any  notice  at  all; 
but  no  such  evidence  has  been  given.  It  seems  to  me,  that  no  sufficient  ground 
has  been  shown  for  putting  an  end  to  this  contract;  and  therefore  that  the 
plaintiff  will  be  entitled  to  recover  up  to  the  25th  of  March. 

Verdict  for  the  plaintiff,  83/. 
i^pankie,  Seijt,  and  Courtney ,  for  the  plaintiff. 
WildCf  Serjt,  and  PatHsarif  for  the  defendant. 

[Attomles— ^ncfreu^f,  and  Bobimon.'] 


In  the  following  Trinity  Term,  Wilde,  ^erjt.,  obtained  a  rule  niii  for  a  new 
trial,  which  in  the  same  Term  was  discharged  afler  argument. 

See  the  ease  of  Huttwtan  v.  BoulnaU,  mmie,  p.  510. 
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•FIRST  SITTINGS  AT  WESTMINSTER,  IN  TRINITY  TERM,  1887. 


GRADDON  V.  PRICE- 

JL  performer,  who  is  tailed  on  to  resume,  in  conee^aence  of  the  illness  of  another,  apart 
in  which  by  previous  performances  she  has  acquired  celebrity,  is  entitled  to  reasooablt 
notice  previous  to  the  time  of  performance,  sucn  notice  to  be  proportioned  to  the  repata- 
tion  at  stake. 

Assumpsit  by  Miss  Oraddon  the  singer,  agaiDst  Mr.  Priee^  the  lessee  of 
Drury  Lane  Theatre^  to  recover  a  balance  of  salary.  All  that  was  due  had 
been  paid,  with  the  exception  of  a  sum  of  20/.,  which,  it  was  contended  by  Mr. 
PricBt  he  had  a  right  to  detain  for  a  fine  incurred  by  Miss  G.,  under  the  follow- 
ing circumstances :  It  appeared  that  Mrs.  Oeesm^  who  was  advertised  to  play 
the  part  of  Catherine^  in  the  Siege  of  Belgrade^  on  a  particular  night,  was,  the 
day  before,  taken  so  ill  as  to  render  it  impossible  for  her  to  appear  according 
to  her  engagement:  Miss  Chaddon^  who  some  time  before  had  been  in  the 
habit  of  playing  the  part,  was,  in  consequence,  sent  for  by  Mr.  fFallack^  the 
stage  manager,  and  informed  that  she  would  be  required  to  undertake  the  part. 
She  remained  at  the  theatre,  and  went  through  part  of  the  rehearsal,  and  then 
asked  permission  to  go  home,  that  she  might  read  over  the  part,  as  it  was  some 
time  since  she  had  played  it  before.  This  was  assented  to  by  Mr.  fFallaekf 
and  her  name  was  advertised  in  the  next  day's  bills  to  appear  in  the  evening. 
About  two  o'clock,  after  the  bills  were  printed,  she  sent  a  message  to  the  thea- 
tre, stating,  that  she  would  not  play,  and  in  consequence,  an  apology  was  made 
for  her  non-appearance,  and  the  part  was  performed  by  Miss  i^ee.  That 
part  of  the  rules  and  regulations  of  the  theatre,  on  which  the  defendant  relied, 
was  as  follows : — »*Any  one  refusing  to  study,  rehearse  or  perform  at  the 
appointment  of  the  manager,  shall  forfeit  30/."  It  appeared  that  10/.  of  this 
fine  had  been  remitted. 

TFt7(/e,  Serjt.,  for  the  plaintiff*.  The  plaintiff  had  *acquired  a  certain  r^tt 
celebrity  by  her  previous  performance  of  the  part  in  question,  and  re-  ^ 
quired  more  time  to  recover  it,  in  order  to  keep  up  her  reputation,  upon  which 
her  fortune  depended.  With  respect  to  Miss  Tree,  who,  it  seems,  undertook 
the  character,  she  had  not  acted  it  before,  and  therefore  had  no  reputation  to 
lose.  Have  managers  a  right  to  exercise  such  control  over  the  reputation  of 
actors,  as  to  ruin  them  by  requiring  them  to  act  at  too  short  a  notice  ?  I  sub- 
mit with  confidence,  that  a  performer  is  entitled  to  reasonable  notice,  in  a  case 
like  the  present,  and  that  such  notice  must  be  proportioned  to  the  reputation  at 
stake.  Failure,  on  a  particular  night,  would  not  end  with  that  night,  but  would 
be  prejudicial  beyond  it  Under  the  circumstances  of  this  case,  I  contend,  diat 
the  notice  given  was  not  reasonable  notice. 

Best,  G.  J.  The  services  of  the  plaintiff  in  this  case  are  admitted;  and  it 
is  admitted  also,  that  they  are  worth  10/.  a  week,  and  that  20/.  is  due  to  her, 
unless  it  has  been  properly  deducted  for  a  fine.  I  think  that  the  proprietors 
of  a  theatre  are  perfectly  right  in  having  regrulations,  and  enforcing  them  by  the 
payment  of  fines.  It  is  a  duty  which  they  owe  to  themselves  and  the  public, 
for  if  performers  should  refuse  to  appear  on  the  night  for  which  they  were 
advertised,  the  property  in  the  house  would  be  in  danger  of  being  injured  bj 
the  audience ;.  and  I  am  sure  that  performers  will  find  it  their  interest  to  submit 
to  these  fines,  if  they  do  not  appear  when  the  public  have  a  right  to  expect 
them.  I  agree  with  my  brother  Wilde  that  the  regulation  relied  on  in  this 
case  must  have  a  qualification.     The  junsdiction  of  a  manager  is  a  veiy  arbi- 
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trary  one,  but  in  this  kingdom  all  arbitrary  jurisdictions  have  a  limitation.     I 
allow  that  in  this  case  there  must  be  reasonable  notice.     It  is  said,  that  the 

Slaintiff  had  sufficient  notice  for  a  person  who  had  acted  the  same  character 
efore ;  and  if  you  think  it  was  so,  that  will  get  over  ihe  difficul^.  But  if  you 
think  she  had  not  sufficient  notice,  for  a  performer  *is  not  to  destroy  r«A|n 
her  reputation  by  taking  a  part  in  haste,  then  undoubtedly  the  defendant  ■• 
had  no  right  to  claim  tlus  fine,  and  the  plaintiff  will  be  entitled  to  a  verdict  for 
the  amount. 

Verdict  for  the  plaintiff— Damages,  20L 
WUde^  Seijt,  and  Hutchinson^  for  the  plaintiff. 
Adorns^  Serjt,  and  E.  Lawts^  for  the  defendant. 

QAttomies — Righy^  and  Rict  ^  ^.] 


OXFORD  SPRING  CiRCUIT. 

1887. 


BEFORE  MR  BARON  OARROW,  AND  MR.  BARON  VAUGHAN. 


BERKSHIRE  ASSIZES. 


BUTLER  V.  BASING. 

If  a  parcel  be  giTen  to  a  wngpnet  for  him  to  carry  for  hie  own  gain,  and  not  for  the  profit 
of  hie  maeter,  the  maeter  la  not  liable  in  caae  the  parcel  be  loet.  If  a  box  of  clothei, 
packed  by  the  party'e  own  hand,  be  aent  by  a  carrier,  and  loat,  the  judse  will  recommend 
the  Jury  to  give  the  fair  Talue  of  it  in  damagea,  although  what  particular  artidea  the  box 
contained  cannot  be  proved. 

AsstnipnT  against  the  defendant  as  proprietor  of  a  stage  wagon  going  firom 
Beading  to  London^  for  the  loss  of  a  box. 

It  appeared  that  the  plaintiflT  had  been  hired  as  a  servant  at  the  Star  and 
Charter  Inn^  at  WindBor^  and  that  the  box  in  question  was  sent  by  the  defend- 
ant's wagon,  to  be  left  at  the  Black  Boy  public-house  at  Colnbrook.  How- 
ever, the  plaintiff's  brother,  who  carried  the  box  to  the  Hor»e  and  Jockey  Irr, 
at  Beading^  from  which  the  wagon  started,  did  not  take  it  to  the  booking-office 
there,  but  gave  it  to  the  defendant's  wagoner.  The  non-arrival  of  the  box  was 
proved,  but  no  evidence  was  given  of  the  particular  articles  which  it  contained 

The  defence,  which  was  proved  by  the  evidence  of  the  wagoner,  was,  that 
this  box  was  not  sent  by  the  wagon  in  the  proper  and  ordinary  course  of 
business,  but  given  to  the  wagoner  for  him  to  take,  for  his  own  gain,  and  no 
for  the  profit  of  his  master  the  defendant 

Oarrow,  B.  (In  summing  up  to  the  Jurv.)  There  is  no  doubt  that  by  law 
every  proprietor  of  a  stage  wagon  is  liable  for  all  risks,  except  those  occasioned 
by  God  and  *the  king's  enemies ;  and  to  make  such  proprietors  answer-  rM|4 
able,  it  is  not  necessary  that  you  should  call  up  Mr.  PicJford  or  any  ^ 
of  the  other  persons  who  are  the  owners  of  these  vehicles,  and  deliver  your 
parcel  to  them ;  but  a  delivery  of  the  parcel  to  any  of  the  meanest  of  thejr 
servants  is  quite  sufficient,  provided  that  servant,  in  receiving  parcels,  be  acting 
by  the  authority  or  with  the  assent  of  his  master.  But  it  is. equally  clear,  that 
if  persons  be  foolish  enough  to  send  parcels  by  the  wagoner,  for  a  hire  paid  to 
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him  which  is  never  intended  to  find  its  way  into  the  pocket  of  the  owner  of 
the  wagon,  then  the  owner  is  not  liable  in  case  the  parcel  is  lost ;  and  the  first 
question  in  this  case,  therefore,  is,  whether  in  receiving  this  box  the  defendant's 
wagoner  was,  as  his  servant,  authorized  by  him  to  receive  parcels  to  be  carried 
by  this  wagon.  With  regard  to  the  amount  of  the  damages  in  case  a  verdict 
passes  for  the  plaintiff,  it  is  right  that  I  should  tell  you  that  here  is  no  distinct 
evidence  of  the  contents  of  the  box ;  however,  I  should  recommend  you  not  to 
pare  down  the  amount  of  the  damages,  because  the  articles  contained  in  it  can- 
not be  distinctly  proved.  It  very  often  happens  that  persons,  more  especially 
those  in  the  station  of  life  in  which  the  plaintiff  is,  pack  their  own  clothes,  and 
in  such  cases  it  must  be  always  impossible  to  give  evidence  of  the  precise  con- 
tents of  their  boxes  or  portmanteaus.  I  should  therefore  recommend  you,  if 
you  find  for  the  plaintiff,  to  give  damages  proportioned  to  the  value  of  the 
articles  which  you  in  your  judgment  think  the  box  might  and  did  fairly  contain.t 
«A151  Ho^^^or*  ^®  gtesX  question  *is,  whether  this  contract  to  carry  the  box 
-I  was  made  by  the  au^orized  agent  of  the  defendant,  or  whether  it  waa 
a  private  bargain  made  with  the  wagoner  for  his  own  gain,  and  distinct  from 
his  master. 

Verdict  for  the  defendant. 

Curwood,  and  TtMmrdf  for  the  plaintiff. 

Shepherd^  for  the  defendiant. 

[Attomies — Vowles^  and  GroAam.] 

f  In  the  case  oi  Arwioryf,  DdamiHe^  1  Str.  505,  the  plaintiff,  a  chimney-aweeper'a  boy, 
bavins  found  a  jewel,  took  it  to  the  defendant,  a  goldamith,  to  know  what  it  waa.  The 
defendant  knocked  out  the  atones,  and  returned  the  plaintiff  the  setting,  refasinc  to  give 
him  back  the  stones.  In  trover  for  the  yalne  of  the  stones,  Pratt^  C.  J.,  directed  tne  Jury, 
that  unless  the  defendant  would  produce  the  stones,  so  as  to  show  that  they  were  not  of 
the  finest  water,  they  ought  to  presume  against  him,  and  make  the  value  of  the  beat 
jewels  that  would  fit  that  setting  the  measure  of  their  damages. 


DODWELL  V.  GIBBS,  Gent.,  One,  &c. 

In  an  action  for  mesne  profits,  the  judgment  in  ejectment  is  conclusive  of  the  plaintiff's 
right  to  the  premises,  from  the  day  of  the  demise  laid  in  the  declaration  in  ejectment, 
but  is  no  proof  of  the  defendant's  possession  at  that  time.  The  consent  rule  admits  the 
possession  at  the  time  of  the  service  of  the  declaration  in  ejectment ;  but  if  the  plaintiff 
intends  to  go  for  mesne  profits  antecedent  to  that  time,  he  must  give  distinct  evidence 
of  the  defendant's  possession. 

Trespass  for  mesne  profits.     Plea — General  Issue. 

An  examined  copy  of  the  judgment  in  ejectment  was  put  in.  The  demise 
was  laid  in  1824;  but  it  appeared  that  the  declaration  in  ejectment  was  not 
served  iiVL  Michaelnuu  Term,  1825. 

Curtaood,  for  the  defendant,  objected,  that  upon  this  evidence  mesne  profits 
could  be  recovered  only  from  Miehadma$  Term,  1825.  For  although  the 
plaintiff's  title  to  recover  could  not  be  controverted,  yet  the  defendant,  by  the 
consent  rule,  only  admitted  himself  in  possession  from  the  time  of  the  service 
of  the  declaration  in  ejectment;  and  aldiough  the  plaintiff  might  have  an  ante- 
cedent right  to  the  premises  in  question,  yet  it  did  not  follow  that  the  defendant 
was  in  possession  at  an  earlier  period ;  and  therefore,  to  entitle  the  plaintiff  to 
recover  mesne  profits  antecedent  to  the  service  of  the  declaration  in  ejectment* 
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distinct  evidence  must  be  given  that  the  defendant  was  in  possession  befcm 
^at  time. 

Jervis,  contrOf  insisted  that  the  judgment  in  ejectment  was  conclusive  of  the 
plaintiff's  title  to  recover  mesne  ^profits  from  the  day  of  the  demise  laid  j-^g.^ 
in  the  declaration,  and  cited  ^ilin  v.  Parkin,  2  Burr.  665.  *- 

Curwood^  in  reply.  It  is  true  that  the  judgment  in  ejectment  is  conclusiTe 
of  the  plamtiff  *s  tide  to  recover  mesne  profits  from  the  day  of  the  demise ;  but 
it  is  not  conclusive  of  his  right  to  recover  the  whole  amount  ogams/  tht  difend' 
ant.  In  the  cose  of  ABlin  v.  Parkin^  Lord  Mansfidd  says,  2  Burr.  668,  that  the 
judgment  in  ejectment  is  no  evidence  of  how  long  the  defendant  has  occupied, 
but  that  that  fact  must  be  proved  by  other  evidence. 

Garrow,  B.  I  am  of  opinion  Uiat  the  plaintiff  can,  on  this  evidence,  only 
recover  from  the  time  of  the  service  of  the  declaration  in  ejectment. 

Verdict  for  the  plaintiff-^Damages  from  the  time  of  the 
service  of  the  declaration  in  ejectment 

JerviSt  and  Talfourd^  for  the  plaintiff. 

Curtooodf  and  muadlf  for  the  defendant. 

[Attomies— YFord,  and  Oibbi.} 


HEALET  V.  JACOBS. 

What  is  said  by  a  third  party  at  the  time  of  the  signing  of  a  promissory  note,  u  to  the 
consideration  for  which  it  is  given,  is  not  evidence  against  the  payee,  if  he  was  not 
present. 

Assumpsit  by  the  plaintiff  as  payee,  against  the  defendant  aa  the  maker  d  a 
promissory  note  for  84/.,  dated  on  the  24th  of  October^  1825,  and  payable  six 
months  after  date.     The  plaintiff  relied  on  the  formal  proofs. 

The  defence  opened  was,  that  the  defendant,  who  had  ^ed  in  business,  had 
made  a  composition  with  his  creditors ;  and  that  a  person  named  Plumridge, 
being  a  creditor,  would  not  sign  the  deed  of  composition,  unless  this  note  was 
given  to  the  plaintiff,  to  whom  Plumridge  owed  money ;  *and  that  this  r^i ^ 
was  stated  at  the  time  of  the  signing  of  Sie  note.  ^ 

To  prove  this,  a  witness  was  caUed,  who  was  present  when  the  note  wai 
signed.  He  stated,  that  the  plaintiff  was  not  present,  but  the  defendant's  coon- 
sel  wished  to  get  fh>m  him,  that  at  the  time  of  the  signing  of  the  note,  P/tan- 
ridge  said  that  he  would  not  execute  the  composition  deed,  unless  this  note  was 
given  to  Mr.  Healey, 

PeakCf  Serjt.,  objected  that  what  P&imruf^e  said,  was  not  admissible  in  evi- 
dence to  prejudice  the  plaintiff,  unless  he  were  present 

Cunoood,  and  Carrington^  contra.  The  plaintiff  is  one  of  the  original  pa^ 
ties  to  the  note,  and  therefore,  as  against  him,  what  passed  at  the  time  of  the 
making  of  the  note  is  evidence. 

Garrow,  B.  This  evidence,  if  admissible,  would  be  of  the  most  dangerous 
description.  The  defendant  is  making  a  note  payable  to  the  plaintiff,  at  a  time 
when  the  plaintiff  is  not  present.  Now  I  am  asked  to  receive  evidence  of  a 
conversation  between  the  defendant  and  a  third  person,  the  plaintiff  not  being 
present.  I  am  clearly  of  opinion  that  I  cannot,  and  ought  not  to  do  so.  What 
would  be  so  easy  as  for  a  man,  when  he  signed  a  promissory  note,  either  to 
say,  or  to  get  somebody  else  to  ^«ay,  in  the  absence  of  the  payee,  that  it  was 
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given  without  a  considentioiit  or  for  an  illegal  eonsideration.   It  would  be  very 
hurd  if  the  payee  were  bound  by  that.     The  evidence  is  inadmissible. 

Verdict  for  the  plaintiff — ^Damages,  34/.  14t. 

Peake^  Serjt.,  and  Croaa^  for  the  plaintiff. 

Curwoodf  and  Carrington^  for  the  defendant. 

[Attomies — Smithy  and  E.  /roaet.] 


•618]  •COURT  OF  KING'S  BENCH.  ^ 

BEFORE  LORD  TENTBRDEN,  C.  J^  BAYLEY,  HOLROTD,  AND 

LTTTLEDALE,  J& 

In  Banc. 

Curwood  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial,  on  the  jpround  that  the  evidence  had  been  improperly  rejected. 

Batlbt,  J.  If  it  had  been  admitted,  you  would  have  given  a  declaration  of 
Plumridgtt  not  upon  oath,  in  evidence  against  the  plaintiff.  If  you  had  wanted 
to  show  that  the  note  was  given,  because  Plumridgt  would  not  execute  the 
deed  without  it,  you  could  have  called  him  as  a  witness  to  prove  the  fact 

Lord  Tbntbrbbn,  C.  J.  We  are  of  opinion,  that  the  evidence  was  not 
mdmissible. 

Rule  refused. 


OXFORD    ASSIZES. 
BEFORE  MR.  BARON  YAUOHAN. 


WELLER  V.  DEAKINS. 

If  to  onalify  a  horse  to  start  for  a  certain  stake,  it  ehoald  have  been  regularly  hunted  with 
the  nonnde  of  A.  B.  It  ie  not  neceasary  that  the  horae  should  have  been  hunted  every 
day  the  hounda  went  oat ;  bnt  oHce  hunting  with  thoee  hounda  if  not  euffieient. 

If  a  race  be  advertiaed  to  take  place  under  certain  conditiona,  the  stakeholder  cannot 
waive  any^of  the  conditiona,  without  the  consent  of  the  whole  of  the  aubacribera.  If  the 
piaintiff'a  horae  waa  diaqualified,  as  not  coming  within  the  deacription  of  horaea  that 
were  to  run,  he  cannot  recover  back  hia  original  ahare  of  the  atake,  if  he  waa  aware  of 
the  diaqualification,  and  waa  guilty  of  a  misrepreaentation. 

MoNST  had  and  received.  The  defendant  was  the  clerk  of  the  course  at  the 
Moityn'ktmi  Races  ;\nd  the  plaintiff  sued  him  as  a  stake-holder,  for  the 
amount  of  stakes  held  by  him  on  a  race  won  by  a  mare  of  the  plaintiff's  called 
limny. 

•AlOl       *'^o  printed  proposal  of  the  race  which  had  been  advertised,  was  in 
-1  the  following  terms  :— 

**k  sweepstakes  jo(  ten  guineas  each,  five  forfeit,  for  horses  nol  thorough 
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bred  thai  have  never  atarted  againef  a  thorough  bred  one,  or  major  apkOe: 
that  have  been  regttlarly  hunted  with  Sir  IHionuu  MostwCd^  the  Duke  of 
BeauforVa  or  the  Duke  of  Grqfion^a  hounds,  up  to  the  day  of  naming,  and 
are  bona  fide  the  property  of  the  subscriber.  The  winner  of  any  race  to 
carry  7lb.  extra ;  4-year  olds,  list.  51b.;  5-year  olds,  list.  12lb. ;  6-year  old 
and  aged,  12st.  21b.;  to  be  ridden  by  gendemen  twice  round  the  course. — 
One  guinea  entrance.  Horses  to  be  named  to  Mr.  E.  Deakins  on  or  before 
the  22d  of  March:' 

It  was  proved  that  the  plaintiff  paid  his  share  of  the  stake,  and  that  his  mare 
came  in  first ;  but  it  appeared,  that  the  mare  had  been  only  once  hunted  with 
the  hounds  of  Sir  Thomas  Mostyn. 

Vauohan,  B.  I  apprehend  that  it  cannot  be  necessary  to  qualify  a  horse  to 
run  for  this  stake,  4hat  he  should  have  hunted  every  day  the  hounds  went  out 
I  think  it  would  be  sufficient  to  show  that  the  horse  hunted  frequently:  but  I 
am  decidedly  of  opinion,  that  once  hunting  is  not  enough. 

A  witness  proved,  that  about  a  half  an  hour  before  the  race  was  run,  the 
plaintiff  said  to  the  defendant,  that  he  hoped  he  was  satisfied  about  the  mare's 
hunting ;  and  that  the  defendant  replied,  ^  Quite  so ;  you  run  your  mare,  we 
have  arranged  that." 

Vaughan,  B.  It  must  be  shown  that  the  clerk  of  the  course  had  authoritj 
from  the  other  subscribers  to  waive  the  conditions  of  the  race.  It  is  not 
enough  for  the  clerk  of  the  course  to  say,  half  an  hour  before  the  running,  tbat 
*he  would  waive  a  particular  condition;  take  it,  that  there  was  a  r^^on 
printed  proposal  to  run  horses  on  certain  terms,  what  the  clerk  said  ^ 
afler  this  was  published,  cannot  have  the  effect  of  waiving  any  of  those  terais, 
without  all  the  other  subscribers  are  proved  to  have  consented  to  it. 

The  plaintiiTs  counsel  then  contended,  that  as  the  plaintiff's  mare  could 
never  win  the  race,  the  plaintiff'  was  entided  to  have  his  own  share  of  the  stake 
back  again,  the  same  as  a  party  who  insured  a  ship,  where  the  risk  was 
never  run. 

For  the  defendant  it  was  proved,  that  under  the  name  of  Flashy  Molly,  the 
plaintiff*'s  mare,  that  was  now  entered  by  the  name  of  JFlmny,  had  won  many 
races,  had  started  against  thorough  bred  horses,  and  run  for  plates. 

Vaughan,  B.,  (to  the  Jury.)  It  will  be  for  you  to  say,  whether  the  plaintiff 
has  been  guilty  of  an  attempt  to  impose  on  Uie  other  subscribers  to  the  race, 
by  a  misrepresentation  of  his  mare ;  for  if  so,  he  will  not  be  entitled  to  recover 
back  any  share  of  the  stake.  If  the  plaintiff"  knew  of  the  disqualification  of  his 
mare,  the  law  will  not  assist  him  in  the  recovery  of  his  deposit. 

Verdict  for  the  defendant. 

Peake^  Serjt.,  and  Curwood,  for  the  plaintiff. 

Jervis,  and  MMahon,  for  the  defendant. 

[Attomies — MorrelU  and  HaUoway.\ 
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♦HEREFORD  ASSIZES. 
I  BEFORE  MR  SERJEANT  BOBANQUBT.f 


HAYNES  V.  HAYTON,  Esq. 

If  a  recognixAnee  bo  estreated  at  the  quarter  eesaions,  and  a  writ  iasue  to  the  sheriff  to 
leyy  under  the  stat.  3  Geo.  4,  e,  46,  and  the  sheriff  levy  the  amount ;  the  Court  of  Quar- 
ter Sessions  have  the  power  to  mitigate  the  amount,  although  the  money  has  been 
actually  levied,  and  the  sheriff  must  ps^  back  the  difference  to  the  party. 

Whether  on  such  a  levy  the  sheriff  is  entitled  to  poundsge — Qumre, 

Monet  had  and  received.  Plea— General  isaue.  It  appeared  that  the 
plaintiff  and  his  wife,  and  others,  had  been  indicted  at  the  Eastern  Quarter 
Sessions,  at  Hertford,  in  the  year  1824,  for  a  forcible  entry;  and  the  plaintiflf 
entered  into  the  usual  recognizances  for  himself  and  his  wijfe ;  and  that  aAer 
the  first  day  of  the  Sessions,  a  writ  of  certiorari  had  been  obtained  at  the 
instance  of  the  defendants.  At  the  next  Sessions  the  plaintiff's  recognizances 
were  estreated,  but  on  the  trial  of  the  indictment  before  Mr.  Justice  Ljttlei»AiL9» 
at  the  Lent  Assizes  of  1825,  the  plaintiff  and  the  other  parties  indicted,  were 
all  acquitted.  The  clerk  of  the  peace  of  the  county  of  Hereford,  on  the  25th 
of  August,  made  out  a  list  of  fines  and  forfeited  recognizances,  under  the  stat 
8  Geo.  4,  c.  46,  and  a  writ  issued  to  the  defendant,  as  sheriff  of  that  county, 
(as  directed  by  that  statute,}  which  writ  was  in  the  following  form : 

**  George  the  fourth,  Sic.  To  the  Sheriff  for  the  county  of  Hereford, 
greeting. 

^  You  are  hereby  required  and  commanded,  as  you  regard  yourself  and  all 
yours,  that  you  omit  not  by  reason  of  any  liberty  in  your  county,  city,  borough 
or  place,  as  the  case  may  be,  but  that  you  enter  the  same,  and  of  all  the  goods 
and  chattels,  lands  and  tenements  of  all  and  singular  the  persons  in  the  several 
extracts  of  this  writ  annexed,  you  cause  to  be  levied  all  and  singular  the  debts 
and  sums  of  money  upon  them  in  the  same  extracts  severally  imposed  and 
*ll22l  charged,  so  that  the  money  may  be  ready  for  payment  *at  the  next 
-^  general  or  quarter  sessions  of  the  peace,  to  be  paid  over  in  such  manner 
as  any  two  or  more  of  the  Lords  Commissioners  of  his  Majesty's  treasury 
may  direct ;  and  if  any  of  the  said  several  debts  cannot  be  levied  by  reason  of 
no  goods  or  chattels  being  to  be  found  belonging  to  the  parties,  then  in  all  cases 
that  you  take  the  bodies  of  the  parties  refusing  to  pay  the  aforesaid  debts,  and 
lodge  them  in  the  jail  of  the  said  county,  there  to  await  the  decision  of  the 
justices  assembled  at  the  next  general  or  quarter  sessions,  unless  the  parties 
shall  have  given  sufficient  security  for  their  appearance  at  such  sessions,  for 
which  you  will  be  held  answerable;  and  have  you  there  then  this  writ. 
Witness,  &c." 

Under  this  writ  the  defendant,  as  sheriff,  seized  the  goods  of  the  plaintiff, 
and  having  refused  to  take  a  security,  the  plaintiff  paid  into  his  hands  the 
amount  of  the  recognizances.  At  the  October  Sessions,  a  motion  was  made 
to  discharge  the  recognizances,  and  it  was  ordered  by  the  Court  of  Quarter 
Sessions,  ^  that  these  recognizances  be  mitigated  to  13«.  4</.  each,  and  that  the 
clerk  of  the  peace  do  make  out  the  necessary  orders  for  discharging  the  sheriff, 
on  passing  his  accounts  for  the  sum  of  39/.  6«.  8(/*  on  account  of  these  recog* 

t  Mr.  Baron  GarroWf  having  been  obliced  to  leave  Shrewthury,  from  an  attack  of  the 
ffoat,  Mr.  Serjeant  BoBtmnut  sat  for  his  Lordship  durinir  the  remainder  of  the  Cireoit. 
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nizanoes.**    And  &  simflar  order  of  seasioiifl  was  made  in  respect  of  the  ncog* 
nizance  entered  into  for  the  plaintiff's  wife. 

It  was  proved  by  the  clerk  of  the  peace,  that  he  duly  transmitted  the  orders 
of  sessions  to  the  defendant's  under-sheriff;  and  a  clerk  from  the  Pipe  Office 
of  the  Exchequer  produced  the  sheriff's  accounts  of  fines  and  recognizances, 
from  which  it  appeared  that  the  sheriff  had  been  discharged  from  the  amount 
of  these  recognizances  with  the  exception  of  18«.  4d.  on  each. 

Taunton,  for  the  defendant.  The  question  in  this  case  is,  whether  after  &e 
money  was  levied,  the  Sessions  had  any  power  to  order  the  recognizances  to 
be  dischaiged.  *I  submit  that  they  can,  under  the  act  of  Parliament,  ^^^^ 
only  make  orders  where  the  party  is  in  custody,  or  out  on  bail.  There  ■- 
is  in  the  2d  section  of  the  stat.  3  Geo,  4,  c.  46,  a  reference  to  the  schednles ; 
and,  from  the  form  of  the  writ,  1  contend  that  although  the  Sessions  may  di»- 
ehaige  a  recognizance  before  the  amount  of  it  is  levied ;  yet,  that  it  has  no 
such  power  after  the  execution  is  executed,  and  that  as  soon  as  the  money  is 
actually  levied,  it  belongs  to  his  Majesty,  and  must  be  paid  as  directed  by  the 
Lords  Commissioners  of  his  Majesty's  Treasury. 

BosANQUBT,  Serjt.  I  think  that  the  plaintiff  is  entitled  to  recover ;  and  I  am  of 
opinion  that  the  Sessions  had  jurisdiction  to  order  what  they  have  done.  Tbst 
part  of  the  6th  section  which  speaks  of  a  sum  of  money  paid  in  satisfaction  of 
a  forfeited  recognizance,  appears  to  me  to  apply  exactly  to  this  case.t 

*  Taunton.  I  submit,  that  as  the  sheriff  actually  levied,  he  is  entitled  r«|ioi 
to  deduct  his  poundage.  l 

'  BosANQUET,  Serjt.  I  should  recommend  the  plaintiff  to  allow  the  poundage 
to  be  deducted,  as  it  may  save  a  motion  for  a  new  trial. 

Verdict  for  the  plaintiff,  allowing  the  sheriff's  poundage. 
'  ilfmi/e,  and  Whitcomht,  for  the  plaintiff. 

Taunton^  for  the  defendant. 

[Attomies — Parsons^  and  Harris.'] 

t  Bjr  the  stat.  3  Geo.  4,  c,  46,  t.  6,  it  is  enacted,  "That  the  eoort  of  general  or  qoirter 
aessiona  before  whom  any  person  so  committed  to  jail  or  bound  to  appear  shall  be  brought, 
is  hereby  authorised  and  required  to  inquire  into  the  circum stances  of  the  cart,  and  tball, 
at  his  discretion,  be  empowered  to  order  the  discharge  of  the  whole  of  the  forfeited  recof- 
nizance,  or  sum  of  money  paid  or  to  be  paid  in  lieu  or  satisfaction  thereof,  or  any  part 
thereof;  and  such  order  shall  be  made  in  the  form  or  to  the  effect  of  the  schedule  marked 
(C)  to  this  act  annexed,  and  shall  be  signed  by  the  clerk  of  the  peace ;  which  said  order 
shall  be  a  discharffe  to  such  sheriff,  bailiff  or  officer,  on  the  passing  of  his  accounts  at  the 
Exchequer,  or  before  any  auditor  or  other  proper  officer  duly  authorised  to  pass  the  same; 
and  in  all  cases  where  the  psrty  shall  have  been  lodged  in  the  common  jail  by  sadi 
sheriff,  bailiff  or  other  officer,  the  justices  of  the  peace  so  assembled  are  hereby  empowered 
either  to  remand  such  party  to  the  custody  of  the  sheriff,  bailiff  or  other  officer,  or  upon  the 
release  of  such  party  from  the  whole  of  such  forfeited  recoirnisance.  to  order  such  party  to 
be  diecharffed  from  custody;  and  such  order  shall  be  a  full  and  sufficient  discharge  to  the 
said  sherin,  bailiff  or  officer  on  the  passing  of  his  accounts  at  the  Exchequer  or  before  asy 
auditor  or  other  proper  officer  duly  authorized  to  pass  the  same ;  and  it  shall  and  may  be 
lawful  to  and  for  the  said  court  of  general  or  quarter  sessions  to  award  each  costs,  ehufet 
and  expenses  to  be  paid  by  either  party  to  the  other,  as  to  the  said  court  ahall  seenn  jsst 
and  reaeonabie." 


^ 
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REED  V.  DEERE,  Gent,  One,  ice. 


If  partiM  enter  into  a  written  agreement,  whieh  iaduly  atamped,  and  indorae  terma  on  the 
back  of  it  yaryinff  the  original  agreement,  auch  new  terma  will  not  be  admiaaible  in  evi- 
dence without  a  Treah  atamp ;  and  the  indoraement  of  each  terma  muat  be  conaidered  as 
patting  an  end  to  the  original  agreement ;  and  therefore  the  plaintiff  cannot  recover  upon 
either,  bat  maar  be  nonaaited. 

Assumpsit.  The  declaration  stated,  that,  in  consideration  that  the  plaintiff 
would  forbear  to  enter  two  causes  for  trial  at  the  Hereford  Summer  Assizes, 
1825,  d!^.,  the  defendant  undertook,  d^.,  to  abide  by,  perform,  d!^.,  the  award 
of  Ebenezer  Ludlow^  Esq.  The  plaintiff  averred  performance  of  his  part  of 
the  contract,  and  stated,  that  the  defendant,  not  regarding,  dice.,  wrongfully 
revoked  the  authority  of  the  arbitrator.  There  were  several  special  counts  in 
the  declaration  framed  on  the  two  agreements  to  refer,  which  are  hereinaAer 
set  forth.     Plea— General  issue. 

It  was  proved,  that  two  actions  had  been  commenced  by  the  plaintiff  against 
the  defendant,  in  which  notice  of  trial  had  been  given  for  the  Hereford  Sum- 
mer Assizes,  1825,  and  that  previous  to  that  Assize  the  plaintiff's  attorney 
received  the  following  letter  from  the  defendant 

««27th  July,  1825. 

«' Myself  ctff.  Rud. 

^Deere  and  Cooke  at$.  Feed, 
**  Sir, — Ton  stated  in  your  former  letter,  that  by  referring  these  actions  a 
*B261  <^^i^^'^®^^^^  expense  would  be  saved ;  *and,  in  order  to  do  that,  I  con- 
•I  sented  to  refer  to  Mr.  LudhWt  as  you  proposed.  I  am,  therefore,  sur- 
prised to  find  by  yonr  letter,  received  this  morning,  that  you  intend  to  enter 
&e  caoses  for  trial,  by  which  you  will  incur  a  very  heavy  expense,  and  oblige 
me  to  go  to  the  Assizes ;  all  of  which  appears  to  me  to  be  quite  unnecessary, 
because  the  reference  might  be  made  a  rule  of  Court,  in  the  usual  way,  without 
all  that  expense.  The  costs  should  be  in  the  discretion  of  the  arbitrator.  I 
consent  to  the  causes  being  referred  to  Mr.  Ludlow,  on  the  usual  terms,  and 
the  costs  to  be  in  his  discretion,  and  the  reference  to  be  made  a  rule  of  Court 
in  the  usual  manner,  which  will  bind  us  both ;  but  you  are  determined  to  incur 
all  the  expense  of  entering  the  causes  for  trial.  I  shall  go  before  a  Jury. 
Your  reply,  inBtanier,  addressed  to  me,  at  the  post  office,  BrUloU  will  decide. 
I  am  yours,  dice. 

^*John  Deere. 
««To  Mr.  Thomae  Stoke»:' 

To  this  letter,  by  return  of  post,  the  plaintiff's  attorney  sent  the  following 
answer:— 

^^Beedf  Esq.  v.  Deere,  Gent' 

**Same  v.  Same,  and  Cooke. 

*'I  have  your  letter,  and  in  consequence  shall  not  enter  the  causes  as  you 

wish,  but  leave  them  both  to  the  determination  of  Mr.  Ludlow,  although  I  am 

AiUy  satisfied  that  the  step  I  proposed  would  have  been  the  better  way  for  all 

parties.     I  am  your  obedient, 

**Thomas  Stokes. 
^BrUtol,  29th  July,  1825.'' 

The  first  of  these  letters  was  stamped  about  ten  days  alter  its  date.     Mr. 

Ludlow,  after  giving  several  appointments,  which  were  not  attended,  gave 

another  appointment  for  the  24th  of  October,  1825,  which  was  attended  by  all 

*II2A1  ^®  pstrties ;  but  before  any  witness  was  examined,  the  *following  indorse- 

-■  ment  was  made  on  the  back  of  the  first  letter — 

^The  within  written  agreement  having  been  read  over  and  considered  by  us 
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the  undenigned,  it  is  understood  and  agreed,  that  all  costs  are  to  be  in  the  arin- 
trator's  discretion,  and  that  lihe  parties  a^ree  to  abide  by  the  arbitrator's  ded* 
sion  touching 'the  subject  matter  of  the  said  two  actions,  and  what  he  »hMm 
fit  to  be  done  by  the  said  parties  Uiereto  respectively,  so  thai  hh  aumrd  k 
made  and  ready  to  be  delivered  to  the  party  requiring  the  same,  on  or  befoie 
the  first  day  of  Michaelmas  Term  next,  or  such  further  day  rkoi  exeee£ng 
the  first  day  of  HUary  Tertn^  as  the  said  arbitrator  may  appomt. 

''Witness  our  hanos,  the  24th  day  oi  October^  1825.  The  submissioD  to 
be  made  a  rule  of  Court 

^^ThomoM  Stokes^  atty.  for  the  pit 
^John  Deere  for  self  and  Omw,  as 
far  as  the  same  shall  be  proved  ts 
be  a  partnership  transaotion.*' 

This  indorsement  was  not  stamped. 

Caimpbell^  and  Mauie^  for  the  defendant,  objected,  diat  this  indorsement  ob 
the  agreement  was  not  admissible  in  evidence  for  want  of  a  stamp,  as  tbs 
virtue  of  the  first  stamp  was  exhausted  by  the  first  agreement,  and  the  indoise- 
ment,  as  a  new  agreement,  required  a  new  stamp. 

Rueeell^  and  Whiteombe^  contra.  The  first  letter,  which  is  stamped,  and 
this  indorsement  on  it,  altogether  make  but  one  agreement;  and  the  ndw  tenns 
being  added  while  the  whole  was  in ^ri,  the  whole  requires  but  one  stamp; 
and  it  is  like  the  case  of  a  mistake  in  a  promissory  note,  which,  if  altered 
before  it  is  issued,  does  not  requiie  a  new  stamp. 

Campbell.  The  original  stamp  was  imposed  when  ^there-was  a  r^^, 
perfect  agreement ;  and  then  the  question  is,  whether  the  indorsement  ^ 
makes  any  material  alteration  in  that  agreement;  ibr  if  it  does,  a  new  stamp 
becomes  necessary.  There  is,  by  the  first  agreement,  aa  unlimited  time  fiw 
Mr.  Ludlow  to  make  his  award.  By  the  indorsement  he  is  limited  to  a  par* 
ticular  time.  Again,  by  the  original  agreement  he  is  confined  to  the  ''usual 
terms ;"  by  the  indorsement  he  may  direct  what  shall  be  done  by  the  parties, 
which  is  not  a  usual  term.  If  this  indorsement  had  been  written  on  a  separate 
paper,  there  is  no  doubt  that  it  must  have  had  a  stamp.  It  should  also  not  be 
forgotten,  that  the  original  agreement  was  acted  upon.  Mr.  Ludlow  took  upon 
himself  the  burden  of  the  arbitration  in  pursuance  of  it  by  appointing  a  meeting, 
and  causing  all  the  parties  to  assemble.  I  therefore  submit  that  the  indoise- 
ment  is  not  admissible  in  evidence  for  want  of  a  stamp. 

BosANQUBT,  Serjt.  The  question  is,  whether  this  indorsement  varies  the 
original  terms.  I  think  it  does,  and  that  it  is  therefore  inadmissible  for  want 
of  a  stamp. 

The  indorsement  being  held  to  be  not  admissible  in  evidence,  the  plaintiflTa 
counsel  wished  to  go  upon  the  original  agreement  &s  some  of  die  counts  (^the 
declaration  were  framed  upon  that  only. 

Campbell^  for  the  defendant  I  submit  that  if  there  was  a  new  agreement 
entered  into,  that  absorbs  the  older  agreement;  and  the  plaintiff  must  be  called, 
as  he  cannot  go  on  the  last  agreement  for  want  of  a  stamp. 

BosANQVBT,  Seijt  This  objection  is  one  of  a  very  strict  nature ;  but  I  am 
bound  to  say,  that  the  new  agreement  indorsed  contains  terms  different  from  the 
former  agreement  contained  in  the  letter,  as  it  limits  the  time  for  making  the 
award,  and  allows  the  arbitrator  to  direct  what  shall  be  done  between  the  par- 
*B281  ^^'  ^  certainly  think,  *that  it  appears  that  (he  original  stamped  agn^- 
J  ment  was  departed  from ;  and  as  the  plaintiff  is  not  in  a  condition  to  give 
legal  proof  of  the  subsequent  agieem^t,  he  must  be  called. 

Nonsiat 

KushB,  and  WkUeambet  for  the  plaintiff. 

CoMiqMit  and  MmJef  for  the  defendant 

[AmmM—Slokest  wailkm.] 
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(Craum  Side.) 

fiEFORE  MR.  BARON  VAUGHAN. 


REX  V.  JAMES  LEWIS  and  WILLIAM  LEWIS. 

If  there  be  an  aperture  in  a  cellar  window  to  admit  light,  through  which  a  thief  entera  in 

the  night,  thia  ia  not  burglary. 

The  prisoners  were  -  indicted  for  a  burglary  in  the  house  of  John  Verry^ 
and  stealing  money,  &c.  The  house  had  been  secured  on  the  night  before, 
and  the  thieves  entered  through  a  cellar  window ;  this  window,  which  was 
boarded  up,  had  in  it  a  round  aperture  of  considerable  size,  to  admit  light  into 
the  cellar ;  and  through  this  aperture  one  of  the  prisoners  thrust  his  head,  and 
by  the  assistance  of  the  other  he  thus  entered  the  house.  The  prisoners  did 
liot  enlai^e  the  aperture  at  all. 

Justice^  for  the  prisoners,  contended  that  this  was  an  open  window ;  and, 
therefore,  it  wad  no  bui^lary  to  enter  at  it. 

Ciirwoodt  contra,  submitted  that  this  aperture  came  within  the  same  reason- 
ing as  the  cases  of  burglary,  where  the  thief  came  down  a  chimney,  because  it 
was  as  much  closed  as  the  nature  of  it  would  admit. 

*a201       Vauohan,  B.    Do  you  think  that  if  a  person  leaves  a  *hole  in  the  side 
-I   of  his  house  big  enough  for  a  man  to  walk  in,  a  person  entering  at  it 
with  intent  to  steal  goods  would  be  guilty  of  a  buiglary  T   I  think  not,  and  I  am 
of  opinion  that  this  is  not  a  burglary. 

The  Jury,  under  his  Lordship*8  direction,  acouitted  the 
prisoners  of  the  burglary. 

Curwood,  for  the  prosecution. 

Justice^  for  the  prisoners. 

[Attomies — Chugh^  and  Watkim.'] 


MONMOUTH  ASSIZES. 
fiEFORB  MR  SERJEANT  BOSANQUET. 


REX  V.  SARAH  JONES  and  MARY  JONES. 

II  the  declaration  of  the  prisoner,  in  which  she  asserts  her  innocence,  be  given  in  evidence 
on  the  part  of  the  prosecution,  and  there  be  evidence  of  other  statements  confessing 
guilt ;  the  Judge  will  leave  the  whole  of  the  confliciing  statements  to  the  Jary  for  their 
consideration :  but  if  there  be  in  the  whole  case  no  evidence  but  what  ia  compatible  with 
the  assertion  of  innocence  ao  given  in  evidence  for  the  prosecution,  the  Judge  will  direct 
an  acqnictah 

Tr<  prisoners  were  indicted  for  the  wilful  murder  of  the  new  born  female 
child  of  the  prisoner  Sarah  Jones, 

8p2 
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The  evidence  against  the  prisoner  Sarah  Jomtt  was,  the  finding  of  two  cuts 
across  the  throat  of  the  child,  which  the  suigeons  were  of  opinion  must  ha?e 
been  inflicted  while  the  child  was  alive ;  and  a  confession  of  Sarah  Jama  that 
she  had  cut  its  throat.  However,  some  of  the  witnesses  for  the  prosecution 
stated  in  their  examination  in  chief,  that  she  had  told  them  that  the  child  was 
still  bom. 

Carrington^  for  the  prisoners,  submitted  that  aldiough,  in  general,  the  decla- 
ration of  a  party  was  not  evidence  in  favor  of  the  party  making  it,  yet  if  the 
prosecuXors  chose  to  make  such  declarations  evidence,  they  must  take  them  for 
good  or  for  bad.  Here  the  prosecutors  had  adduced  in  evidence,  a  declaratioa 
of  the  prisoner,  that  the  child  was  still  bom,  and  having  done  so,  they  had  made 
it  evidence,  and  must  take  the  statements  it  contained  to  be  trae.  And  he  cited 
a  case  tried  before  Mr.  Baron  Garrow,  ""where  a  prisoner  was  indicted  r«|»oA 
for  a  larceny,  and  in  addition  to  evidence  of  the  possession  of  the  stolen  ^ 
goods,  the  counsel  for  the  prosecution  put  in  the  prisoner's  statement  made 
before  the  magistrate,  in  which  the  prisoner  asserted  that  he  had  bought  the 
goods.  The  leamed  Baron  directed  an  acquittal,  saying,  that  if  a  prosecutor 
used  a  prisoner's  statement,  he  must  take  the  whole  of  it  together. 

BosANQUBT,  Seijt.  If  this  case  had  been  similar  to  the  case  cited,  I  should 
hold  precisely  the  same  as  the  learned  Baron  did  in  that  case.  There  is  no 
doubt  that  if  a  prosecutor  uses  the  declaration  of  a  prisoner,  he  must  take  the 
whole  of  it  together,  and  cannot  select  one  part  and  leave  another;  and  if  there 
be  either  no  other  evidence  in  the  case,  or  no  other  evidence  incompatible  with 
it,  the  declaration  so  adduced  in  evidence  must  be  taken  as  tme.  But  if,  after 
the  whole  of  the  statement  of  the  prisoner  is  given  in  evidence,  the  prosecutor 
is  in  a  situation  to  contradict  any  part  of  it,  he  is  at  liberty  to  do  so;  and  then 
the  statement  of  the  prisoner,  and  the  whole  of  the  other  evidence,  must  be  left 
to  the  Jury,  for  their  consideration,  precisely  as  in  any  other  case,  where  ona 
part  of  the  evidence  is  contradictory  to  another. 

The  lekraed  Serjeant  left  the  whole  of  the  evidence  to  the  Jury,  who  found 

Sarah  Jones^  Guilty.— Jfory  Jones^  Not  Ouil^. 

RusseU,  and  Talfourd^  for  the  prosecution. 

Carringiofif  for  the  prisoners. 

[Attomies — ^Proihero  ^  P.,  and  .] 


•GLOUCESTER  ASSIZES.  [^Sl 

{Gvil  Side.) 
BEFORE  MR  8ERJEAKT  B08ANQUET. 


GOUGH  V.  FARR. 


To  rapport  an  action  for  a  breach  of  promise  of  marriage,  if  the  defendant  has  not  married 
another,  there  mast  be  evidence  of  an  ofier  to  marry  on  the  part  of  the  plaintiff,  and  a 
refusal  by  the  defendant.  But  if  the  plaintiff's  father  go  to  the  defendant,  and  ask  hia 
if  he  means  to  fulfil  his  engagements  to  his  daughter,  and  he  reply.  *'  Certainly  not:" 
proof  of  this  will  be  lufficieni," 
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BuEACH  of  promise  of  marriage.  The  declaration  contained  the  three  usual 
counts: — To  marry  in  a  reasonable  time; — to  marry  on  request; — ^and  to 
marry  generally.     Plea — General  issue. 

It  was  proved  by  the  Rev.  H.  Goughj  the  brother  of  the  plaintiff,  that  the 
defendant,  on  his  asking  him  what  were  his  intentions  towards  his  sister,  said, 
that  he  meant  to  marry  her,  and  that  he  should  wish  him  to  perform  the  cere 
mony  at  his  church.  The  defendant  had  not  married  any  other  person.  To 
show  a  breach  of  the  promise,  it  was  proved,  that  the  father  of  the  plaintiff  went 
to  the  defendant^  and  asked  him  if  he  meant  to  perform  his  engagements  with 
his  daughter,  and  the  defendant  replied, — **  Certainly  not." 

Ludlow,  for  the  defendant.  I  submit  that  this  is  not  sufficient  evidence  ot 
a  breach  of  the  contract.  A  promise  to  marry  is  in  point  of  law  exactly  like 
any  other  contract ;  and  the  plaintiff  must  show  not  only  that  the  defendant 
did  not,  and  perhaps  would  not  marry  her,  but  also  that  she  was  willing, 
and  tendered  herself  to  marry  him.  Now,  of  this  there  is  not  the  slightest 
proof.  In  ordinary  cases,  this  proof  is  rendered  unnecessary  by  the  defend* 
ant's  having  put  it  out  of  his  power  to  marry  the  plaintiff,  by  having  married 
another.  In  the  present  case,  the  defendant  was  as  much  in  a  condition  to 
marry  the  plaintiff  as  he  ever  was ;  and  non  constat  if  she  had  tendered  her- 
self to  him,  that  he  would  not  have  fulfilled  his  engagement  by  marrying  her. 
*fi321  ^'^^^  regard  to  the  conversation  *with  her  father,  that  does  not  help  the 
•■  case :  because  that,  at  most,  can  only  show  what  the  defendant's  inten* 
tions  at  that  time  might  be,  as  he  had  had  no  oppormnity  offered  him  of 
aetuaUy  fulfilling  his  contract.  I  therefore  submit,  that  there  must  either  be  a 
distinct  opportunity  given  to  the  defendant  to  fulfil  his  engagement,  by  a 
tender  on  the  part  of  the  plaintiff;  or  the  necessity  of  this  must  be  dispensed 
with,  by  the  defendant's  having  married  another. 

BosANQUET,  Serjt.  This  point  is,  I  believe,  new.  I  shall  not  stop  the 
cause  on  it,  but  give  Mr.  Ludiow  leave  to  move  to  enter  a  nonsuit. 

Verdict  for  the  plaintiff— Damages  250/. 

C.  Philiipi,  and  PMipotts,  for  the  plaintiff. 

Ludiow,  and  Cross,  for  the  defendant. 

[Attomies — Stone  4r  S,,  and  Bevan  ^  B,"] 


In  the  ensuing  Term,  Ludlow  moved  to  enter  a  nonsuit :  but  the  Court  of 
Exchequer  held,  that  although,  in  cases  where  the  defendant  had  not  married 
another,  there  ought  to  be  proof  of  a  tender  and  refusal ;  yet  that  what  occurred 
between  the  defendant  and  the  plaintifTs  father  was  sufficient  evidence  of  those 
fiicts :  and  their  Lordships,  therefore,  refused  the  rule  on  that  ground,  but 
granted  a  rule  nisi  for  a  new  trial  for  excess  of  damages. 

See  the  cases  oi  Daniel  ▼.  Bowlet,  ante,  553;  Irving  v.  Ortenwood,  ante,  Vol.  1,  350  i 
Wharton  V.  Lewie,  Id.  529 ;  and  Foote  v.  Ha^fne,  Id.  545. 
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{Crown  Side.) 
BEFORE  KR  BARON  YAUGHAN.  ^^ 


REX  V.  THOMAS  SMITH. 

Forgery.    If  a  aecond  uttering  be  made  the  anbject  of  a  diatinet  indietnent,  it  cannot  be 
giyen  in  evidenoe,  to  ahow  a  guilty  knowledge  in  a  former  uttering. 

Thb  prisoner  was  indicted  for  uttering  a  forged  one  poand  Bank  of  England 
note,  to  wdnne  Haytvard,  knowing  the  same  to  be  forged. 

There  was  a  second  indictment  asainst  the  prisoner  for  uttering  another 
forged  one  pound  note  to  Emma  Hobb», 

On  the  trial  of  the  first  indictment,  7M«s,  for  the  prosecution,  to  show  that 
the  prisoner  knew  the  note  paid  to  Mrs.  Hawatd  to  be  foiged«  wished  to  give 
evidence  of  the  other  uttering  to  Emma  BMs, 

Justice^  for  the  prisoner.  I  submit  this  cannot  be  done ;  it  is  contrary  to 
every  principle  of  EnglUh  law.  It  is  an  endeavor  to  prove  a  man  godty  of 
one  offence,  by  showing  him  guilty  of  another.  That  uttering  being  the  sub- 
ject of  another  indictment,  we  can  hear  nothing  of  it  on  this. 

Yauohan,  B.  I  think,  as  the  second  uttering  is  made  the  subject  of  a  distinet 
prosecution,  we  are  not  at  liberty  to  go  into  evidence  of  it,  even  to  show  a 
guilty  knowledge  in  a  previous  uttering.  Other  utterings,  for  which  no  proe»> 
cution  had  been  commenced,  have  been  held  to  be  evidence  to  show  a  guilty 
knowledge.  But  even  that  was  much  questioned  by  many  able  lawyers;  and 
I  am  of  opinion,  that  if  the  prosecutors  have  made  the  second  uttering  the  sub- 
ject of  a  substantive  chaige,  I  cannot  receive  evidence  of  it  in  suppcut  of  the 
present  indictment. 

Yerdict— Not  Guilty. 

Tun»»^  for  the  prosecution. 

JuBtice^  for  the  prisoner. 

[Attomies— Gr|^A«,  and  .j 


•OLD  BAILEY  SESSION,  1827.  [^aw 

BEFORE  MR.  JUSTICE  BURROUGH.  AND  MR.  JUSTICE   LITTLEDALE, 
AND  NEWMAN  KN0WLY8,  ESQ^  RECORDER. 


REX  ».  WILLIAM   SHEEN. 

If,  in  a  plea  of  auiref&iM  aequii,  the  prisoner  were  to  insist  on  two  distinct  records  of  acquit- 
tal, his  plea  would  be  bad  for  duplicity.  But  §emble,  that  if  he  insisted  on  the  wrotig, 
the  Court  would,  in  a  capital  case,  take  care  that  he  did  not  suffer  by  it. 

If  the  prisoner  could  have  been  legally  convicted  on  the  first  indictment,  upon  any  evi- 
dence that  might  have  been  adduced,  his  acquittal  on  that  indictment  may  be  success- 
fully  pleaded  to  a  second  indictment ;  and  it  is  immaterial  whether  the  proper  evideoes 
was  adduced  at  the  trial  of  the  first  indictment  or  not. 

Indictmeivt  for  murder.     The  firai  count  chained  the  prisoner  with  makiif 
an  assault  in  and  upon  *'  a  certain  male  child  of  tender  age,  that  is  to  njt 
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ftboQt  the  agfe  of  four  mon^,  baptized  by  the  name  of  Charlet  fHUiam!^  and 
taurdering;  him  by  cutting  off  tiis  head  with  a  knife.  The  iecond  count 
described  the  child  in  tfie  same  way,  except  that  it  stated  the  child  to  be  •«  a 
male  baatard  child,*'  instead  of  a  male  child  simply.  The  iMrd  count  stated 
the  deceased  to  be  *«  a  certain  male  bastard  child  of  tender  age,  that  is  to  say-y 
about  the  age  of  four  months,  called  and  known  by  the  name  df  Charles  fftl* 
Itam.*'  The  fourth  count  was  exactly  similar  to  the  third,  except  that  for 
the  name  Charki  Wittiam  the  name  of  William  was  substituted.  The  fflh 
eount  was  similar  to  the  third,  except  that  for  the  name  Charles  Wiiliam  the 
name  of  BUhf  was  substituted.  The  sixth  count  was  also  Hke  the  third, 
except  that  the  name  of  Charles  was  substituted  for  Charles  William.  The 
seventhf  eighth^  ninth  and  tenth  counts  were  like  the  third,  fourth,  fifth,  and 
sixth  respectively,  except  that  they  omitted  the  word  bastard,  and  called  the 
deceased  a  <*  certain  male  child,*'  &c.  The  eleventh  count  was  for  the  murder 
of  a  certain  male  child,  &c.,  (as  before,)  '*  called  and  known  by  the  name  of 
Charles  Sheen.**  The  twelfth  count  also  described  the  deceased  as  a  certain 
male  child,  dec,  (as  before,)  **  whose  name  to  the  jurors  aforesaid  is  unknown." 
The  thirteenth  count  was  exactly  similar  to  the  twelfth,  except  that  there  was 
file  addition  of  th  e  word  bastard.t 

*63S1       *^^  being  called  upon  to  plead  to  this  indictment,  the  prisoner  put 
-'   in  the  following  plea,  which  was  engrossed  on  parchment: — 

<*And  the  said  William  Sheen,  the  younger,  being  brought  to  the  bar  of  thir 
Court,  and  having  heard  the  said  indictment  read,  and  the  matters  therein  con* 
tained,  says,  that  he  ought  not  to  be  put  to  answer  the  said  indictment,  he 
having  been  heretofore,  in  due  manner  of  law,  acquitted  of  the  premises  in  and 
by  the  said  indictment  above  specified  and  charged  upon  him ;  and  for  plea  to 
the  said  indictment,  he  says,  that  heretofore,  to  wit,  at  the  delivery  of  the  King's 
iail  of  Newgate,  holden,  ice.,  [it  here  set  forth  the  caption  of  the  Session  ver- 
oatim,']  he  the  said  William  Sheen,  the  younger,  was  duly  arraigned  upon  a 
certain  indictment,  which  charged  him,  the  said  William  Sheen,  the  younger, 
by  the  name  and  description  of  WilHam  Sheen,  the  younger,  late  of  the  parish 
of  Saint  Hdary  Matfelon,  otherwise  Whiteehapel,  in  the  county  of  Middlesex^ 
laborer;  not  having  the  fear,  dec,  [it  here  set  out  the  former  indictment 
ver&afim4 concluding  with  the  words,  'his  crown  and  dignity,']  to  which  said 
last  mentioned  indictment,  he  did  then  and  there  plead  not  guilty,  and  thereupon 
s  Jury  then  and  there  duly  summoned,  impannelled,  and  sworn  to  try  the  said 
issue,  so  joined  between  our  sovereign  lord  the  King  and  the  said  Williani 
Sheen,  the  younger;  upon  their  oaths  did  say,  that  the  said  William  Sheen^ 
*A5iAi  ^^®  younger,  was  not  guilty  of  the  said  felony  *and  murder,  by  the  said 
J  indictment  supposed  and  laid  to  his  charge :  whereupon  it  was  then  and 
there  considered  by  the  said  Court,  that  the  said  William  Sheen,  the  younger^ 
should  go  thereof  acquitted  without  day,  as  appears  by  the  record  of  the  said 
proceedings  now  here  remaining  in  Court  And  the  said  William  Sheen,  the 
younger,  avers,  that  the  said  William  Sheen,  the  younger,  mentioned  in  the 
former  indictment,  and  he,  the  said  WilHam  Sheen,  the  younger,  who  is 
eharged  by  this  present  indictment,  are  one  and  the  same  person,  and  not 
divers  and  dHTerent  persons,  and  that  the  said  infant  mentioned  in  the  said  first 
indictment,  and  the  male  child  in  this  present  indictment  mentioned,  are  one 

t  From  the  authorities  cited  in  2  Curw.  Hawk.  319,  it  appears  that  persons  other  than 
the  defendant  or  prisoner  must  be  described  "  with  convenient  certainty,  which  will  hardly 
be  dispensed  witn  except  in  special  cases,  and  for  special  reasons."  This  description  is 
drdinarily  the  christian  and  snrnameof  the  person.  However,  in  a  case  like  the  present, 
it  might  nave  been  better,  as  there  was  no  surname  eiven  to  the  child,  to  have  described 
him,  for  greater  certainty,  as  "  a  certain  male  child,  &c.,  born  of  the  body  of  Lydia 
Beadle.'* 

%  In  that  indictment  the  deceased  was  described  as  "Charlee  William  Beadle^  an  infant 
bf  tender  age,  that  is  to  say,  about  the  age  of  four  months;"  in  other  respects  it 
•zaetly  similar  to  the  present  indictment. 
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and  the  same  male  child,  and  not  divers  and  different  chQdren ;  and  the  said 
fFilHam  Sheeny  the  yoanger,  further  avers  that  the  felony  and  murder  in  (he 
said  former  mentioned  indictment  mentioned,  and  the  felony  and  murder  in  ihk 
present  indictment  mentioned,  are  one  and  the  same  felony  and  murder,  and 
not  divers  and  different  felonies  and  murders.  And  the  said  William  Shan, 
the  younger,  further  avers  that  the  said  male  child,  described  by  the  name  of 
Charles  Htlliam  Beadle  in  the  said  former  indictment  mentioned,  wo*  om  wiU 
knotiOn  by  the  said  name  of  Charles  fFilliam  Beadle,  as  by  any  of  the  several 
names  and  descriptions  of  Charles  fFilHam,  William,  Billy,  Charles,  or  ffU' 
liam  Sheen,  or  a  certain  male  child,  or  a  certain  male  bastard  child,  as  he  is  in 
and  by  the  present  indictment  described;  and  this  he  is  ready  to  verify. 
Wherefore  he,  the  said  fPilliam  Sheen,  the  younger,  prays  the  judgment  of 
the  Court  here,  if  he  ought  to  be  put  further  to  answer  this  present  indictment. 
And  whether  our  said  lord  the  King  will  or  ought  further  to  prosecute  or 
impeach  him,  the  said  William  Sheen,  the  younger,  on  account  of  the  prenuMS 
in  this  present  indictment  contained.  And  that  he  may  be  dismissed  the 
Court  and  go  without  day.  Bobt.  Nathaniel  Cresswdl^ 

To  this  plea  Curwood,  for  the  prosecution,  replied  ore  Venus  as  fol-  r,g«« 
lows :  f  which  he  read  from  a  note  on  the  back  of  his  brief.)  '- 

^Ana  Thomas  Shellon,  Esquire,  who,  for  our  said  Lord  the  King,  prosecutei 
on  this  behalf,  says,  that  our  said  Lord  the  King  ought  not  to  be  barred  from 
further  prosecuting  the  said  indictment,  because  he  saith,  that  the  said  ffVHam 
Sheen,  the  younger,  was  not  heretofore  acquitted  of  the  premises,  charged  in 
and  upon  him  by  this  present  indictment;  for  alihough  true  it  is,  that  the  said 
William  Sheen,  the  younger,  was  acquitted  upon  the  said  indictment  in  his 
said  plea  mentioned,  and  although  true  it  is,  that  the  said  infant  in  the  said 
former  indictment  mentioned,  and  the  male  child  in  this  present  indictment 
mentioned,  is  the  same  child,  and  not  another  and  different  child  ;  yet  for  repli- 
eation  in  this  behalf,  he  says,  that  the  said  male  child  was  not  known  as  well 
by  the  name  of  Charles  ffilliam  Beadle,  as  by  any  or  either  of  the  several 
names  by  which  he  is  named  in  the  present  indictment;  and  this  the  said 
Thomas  Shelton,  Esq.,  on  behalf  of  our  said  Lord  the  King,  prays,  may  be 
inquired  of  by  the  country. 

B.  N.  Cresswell,  for  the  prisoner,  then  said — *«And  the  said  William  Shtm, 
the  younger,  doth  the  like." 

The  prisoner's  counsel  asked  if  they  might  add  to  this  plea,  that  the  prisoner 
was  also  acquitted  on  the  coroner's  inquisition,  in  which  the  deceased  was 
described  as  Charles  YHUiam  SheenA 

*BnRRonoH,  J.     If  the  prisoner  by  his  plea  insists  on  two  records,  t^ma 
his  plea  would  be  double ;  but  if  in  the  course  of  the  case  it  shall  appear  ^ 
that  he  ought  to  have  pleaded  his  acquittal  on  the  inquisition,  I  will  take  cars 
that  he  shall  not  be  prejudiced. 

The  Court  awarded  a  venire  returnable  instanter — ^And  the  sheriff  having 
made  his  return  forthwith,  and  the  Jury  having  been  sworn — 

B.  iV.  Cresswell,  for  the  prisoner,  opened  his  case  to  the  Jury  in  support  of 
the  plea,  and  put  in  an  examined  copy  of  the  register  of  baptisms  of  the  parish 
of  St.  George  the  Martyr,  Southwark,  in  which  the  baptism  of  the  deceased 
was  entered  *' Charles  William,  the  son  o(  Lydia  Beadle,^'  dec. 

t  This  plea  had  been  prepared  by  the  prisoner's  counsel.  The  inquisirion  had  charged 
the  priBoner  by  the  name  of  William  Sheen,  with  the  murder  of  '^Ckarlee  WUliam  Sheen,'' 
by  cutting  hie  throat  with  a  rasor.  This  plea  commenced  and  stated  the  caption  of  lbs 
session,  in  precisely  the  same  terms  as  the  foreffoing  plea,  and  set  forth  the  caption  of  the 
inquisition,  and  the  whole  of  the  in9uisition  to  the  end;  and  then  continued.  *'and  tbeutd 
William  Sheen,  the  younger,  iherem  called  William  Sheen,  did  then  and  there  plead  not 
guilty  ;*'  and  the  plea  then  went  on  in  the  same  terms  as  the  other  plea  to  the  end ;  ssb 
•titoting  **mqui8ition/*  for  ^'former  indictment/'  and  the  name  of  *'Charie9  WiiliamSheem* 
for  ^'Charlee  William  Beadh,**  and  averring  the  identity  of  William  Sheen,  and  IKtUaM 
Sheen,  the  younger. 
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A  witness  was  called,  who  proved  the  identity  of  the  child,  whose  mother 
was  an  unmarried  woman,  named  Lydia  BeadU;  whom  the  prisoner  had 
married  after  the  birth  of  the  deceased.  This  witness  stated,  that  the  deceased 
infant  was  always  called  WtUiam  or  Billy^  but  that  she  should  have  known 
him  by  the  name  of  Charles  fFUliam  Beadle^  and  if  any  one  had  inquired 
for  him  by  that  name,  she  would  have  known  who  was  meant.  And  the 
prisoner's  father  stated,  that  the  child's  name  was  Charles  William  Sheen^  but 
that  he  had  never  heard  him  called  so. 

Andrews^  Serjt.,  addressed  the  Jury,  on  the  part  of  the  prosecution.     He 

cited  the  case  of  Rex  v.  Clarke^  and  called  two  witnesses,  one  of  whom  had 

been  told  by  the  mother  of  the  deceased  that  his  name  was  fFilUmn,  and 

*A391   *^^  other  had  never  heard  the  deceased  called  either,  or  spoken  of  by 

-■    any  name  at  all. 

Clarkson^  for  the  prisoner,  replied. J 

BuRRODOH,  J.,  (in  summing  up) — The  question  in  this  issue  is,  whether  the 
deceased  was  as  well  known  by  the  name  of  Charles  fVUliam  Beadle^  as  by 
any  of  the  names  and  descriptions  in  the  present  indictment;  and  I  ought  to 
say,  that  if  the  prisoner  could  have  been  convicted  on  the  former  indictment  he 
must  be  acquitted  now :  And  whether  at  the  former  trial  the  proper  evidence 
was  adduced  before  the  Jury  or  not,  is  immaterial ;  for  if  by  any  possible  evi- 
dence that  cotdd  have  been  produced^  he  could  have  been  convicted  on  that 
indictment,  he  is  now  entitled  to  be  acquitted. 

The  first  evidence  we  have  is  the  register ;  and,  looking  at  that,  would  not 
every  one  have  called  the  child  Charles  JPilliam  Beadle?  and  it  is  proved  by 
one  of  the  witnesses  that  she  should  have  known  him  by  that  name.  It  cannot 
be  necessary  that  all  the  world  should  know  the  child  by  that  name,  because 
children  of  so  tender  an  age  are  hardly  known  at  all,  and  are  generally  called 
by  a  christian  name  only.  If,  however,  you  should  think  that  the  name  of  the 
deceased  was  Charles  William  Sheen^  I  wish  you  would  inform  me  of  it  by 
your  verdict;  because  it  is  agreed,  that,  as  that  is  the  name  in  the  Coroner's 
inquisition,  the  prisoner  should  derive  the  same  advantage  from  the  course  he 
has  taken,  as  if  he  had  pleaded  his  acquittal  in  that  inquisition.  My  brother 
LmxEOALB  suggests  to  me,  that  if  a  legacy  had  been  left  to  this  child  by  the 
name  of  Charles  fVUliam  Beadle^  he  would  have  taken  it  upon  this  evidence ; 
•A401  ^^^  ^  ^^^  evidence  of  the  child's  name  had  *been  given  at  the  former 
•I  trial,  I  think  the  prisoner  should  have  been  convicted.  The  case  of  Rex 
v.  Clarke  has  been  cited ;  but  in  that  case  there  was  an  entire  absence  of  evi* 
dence  as  to  the  surname  of  the  deceased.  If  you  think  that  in  the  present 
case  the  name  of  the  deceased  was  either  Charles  fVilliam  Beadle  or  Charles 
William  Sheen,  or  if  you  think  that  he  was  known  at  all  by  those  names,  or 
either  of  those  names,  you  ought  to  find  a  verdict  for  the  prisoner. 

The  Jury  found,  that  the  deceased  was  as  well  known  by  the  name 
of  Charles  William  Beadle,  as  by  any  of  the  other  names. 

BuRRonoH,  J.  There  must  be  judgment  for  the  prisoner.  We  are  obliged  to 
Mr.  Cressweli  for  drawing  that  plea :  it  was  very  properly  done.$ 

Andrews,  Serjt,  and  Curwood,  for  the  prosecution. 
i?.  N.  Cressweli,  and  Clarkson,  for  the  prisoner. 

[Attomies — Martin,  H.  it  S.,  and .] 

t  Rasa.  &  Ry.  358,  and  Car.  Sappl.  41.  That  caae  decidea  that  in  an  indictment  for  the 
nurder  of  a  baaiard  child,  tho  deceased  ought  not  to  be  described  by  ita  mother'a  anrname, 
vnleaa  it  baa  gained  that  name  by  repatation. 

X  Although  the  junior  counael,  he  replied,  by  leave  of  the  Court,  on  the  ground  that  he 
had  been  counsel  at  the  former  trial. 

%  A  aucceaaful  plea  of  autrrfoU  acquit  being  very  unusual  in  practice,  it  waa  thousht 
right  to  give  a  report  of  thia  casit,  although  it  does  not  strictly  come  within  the  plan  of  tliia 
work.  For  the  law  on  the  subject  of  pleas  oiautrefou  acquit ^  see  2  Curw.  Hawk.  ch.  35, 
p.  515 ;  1  Stark.  316 ;  Arch.  Cr.  L.  53. 
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TROMOTIONS. 

1827. 


In  the  Vaoation  afler  HUarv  Terai,  John  Vaughmv^  Esq.,  his  Majesty'i 
Ancient  Seneant,  was  appointed  one  of  the  Barons  of  the  Court  of  Exchequer^ 
vice  Sir  Rooert  Graham^  Knt.,  resigned. 

In  the  same  Vacation,  Sir  John  Singleton  Copley^  Knt.,  was  created  a  Pteer, 
by  the  tide  of  Lord  iMndhurst,  and  was  appointed  Lord  High  Chancellor  of 
ingland^  vice  John^  £arl  of  Eldon^  resigned : 

The  Right  Hon.  Sir  Charles  Abbots  Knt,  was  also  created  a  Peer,  by  the 
title  of  Lord  Tenter  dens 

James  Scarlett t  Esq.,  one  of  his  Majesty *s  counsel,  was  appointed  his 
Majesty's  Attorney  General,  vice  Sir  C,  ffetherellf  Knt.,  resigned,  and  recei?ed 
the  honor  of  Knighthood : 

Sir  Nicholas  Conyngham  Tindal^  Knt.,  his  Majesty's  Solicitor  General, 
feceived  a  patent  of  precedence : 

And  Jolm  Bernard  Bosanquet^  Esq.,  Serjeant  at  Law,  was  appointed  to  be 
one  of  his  Majesty's  Seijeants  learned  in  tlie  Law. 

In  Easter  Term,  Sir  John  Leach  was  appointed  Master  of  the  Rolls,  via 
Sir  /.  S.  Copley^  Knt. ;  and  Sir  Anthony  Hart^  Knt,  was  appointed  Vice 
Chancellor,  vice  Sir  John  lAiach^  Knt. 

*In  the  Vacation  aAer  Easier  Term,  Henry  Brotigliamf  Esq.,  re»  rMJo 
eeived  a  patent  of  precedence ;  and  T,  C,  Treslove^  George  Rose^  and  '- 
Henry  Bickersteth^  Esquires,  were  appointed  his  Majesty's  Counsel  learned  in 
the  LAW, 

In  TVinity  Term,  William  Taddy,  John  Cross,  and  Thomas  fFUde^  Esqrs., 
Seijeants  at  Law,  were  appointed  his  Majesty's  Serjeants  learned  in  the  Law: 

John  fFilliams,  John  Campbell,  Frederick  Pollock  and  Horace  Twistf 
Esquires,  were  appointed  his  Majesty's  Counsel  learned  in  the  Law :  and  T, 
AndrewSf  Henry  Storks,  E.  Ludlow,  H  A.  Merewetker,  W,  O.  RusseU,  E. 
Jjawes,  and  D.  F.  Jones,  Esquires,  were  called  to  the  degree  of  Serjeant  at 
Law ;  and  a  few  days  after,  John  Scriven,  H.  Stephen^  and  C  C  Bompas, 
Esquires,  were  also  called  to  the  degree  of  Serjeant  at  Law. 

In  the  Vacation  after  TVinity  Term,  C,  F.  fVilliamSt  and  fF.  Selwyn,  Esqrs., 
and  the  Hon.  T.  Erskine^  were  appointed  his  Majesty's  Counsel  learned  io 
the  Law. 


ADDENDA. 


COURT  OF  KING'S  BENCH 

HBFORK  ABBOTT,  C.  J^  BATLEY,  ASO)  HQLBOYD,  J$.t 

In  Banc. 


DEAN  V.  BROWN.  Esq.,  et  al. 

Sbe  ante^  p.  62. 

Thb  motion  for  a  new  trial  in  this  case  now  came  on  to  be  aigued. 

Snarly  and  Comun  showed  cause,  a^d  contended,  that  whether  the  horse 
and  chaise  were,  at  me  time  of  the  making  of  the  settlement,  **  articles  belonging 
to  Miss  7\fler,  in  and  about  her  business,"  was  a  question  of  fact ;  and  diat, 
as  such,  it  had  been  properly  left  to  the  Jury. 

Gtimey,  and  Holt,  contra.  The  stock  of  feathers  could  not  be  put  into  the 
schedule,  but  the  horse  and  chaise  might  be  as  easily  inserted  in  it,  as  articles 
of  furniture;  a  horse  and  chaise  were  not  necessary  to  the  trade  of  a  plumas« 
siere ;  and  what  is  to  pass  under  the  words  of  a  deed,  is  a  question  not  of  fact 
nbut  of  law ;  and  even  if  it  were  a  question  for  the  Jury,  it  was  clear,  that  if  the 
horse  and  chaise  had  been  intended  to  pass,  they  would  have  been  specified. 

Abbott,  G.  J.  The  horse  and  chaise  are  articles  that  may  belong  to  any 
trade ;  and  the  Jury  haye  found  as  a  &ct,  that  they  did  belong  to  Miss  7)fler 
in  and  about  her  business. 

,..^  *Baylbt,  J.  After  the  decided  cases,  it  is  impossible  to  question  the 
^  J  validity  of  these  deeds.  The  schedule  only  includes  furniture,  but  the 
deed  contemplates  the  stock,  and  things  '*in  and  about"  the  business.  The 
question  is,  can  a  horse  and  chaise  be  used  in  such  a  business  ?  That  is  a  fact. 
In  this  case,  ihey  were  used  principally  by  the  wife.  If  it  had  been  proved 
that  the  wife  had  only  occasionally  used  them  for  her  trade,  it  might  be  differ- 
ent ;  but,  on  the  evidence,  the  Jury  have  found  that  they  were  used  by  her  in 
and  about  her  business. 

Holbotd,  J.    I  am  of  opinion  that  it  was  a  question  of  fact 

Kttle  dischaiged* 

1  Mr.  Justice  Littledale  wm  sitting  in  the  Bail  Coart. 
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BRTAN  V.  WAG8TAFPE- 

Sbb  ante,  p.  195. 

Thb  Court,  &fler  heanng  an  argument,  and  taking  time  to  consider  of  didr 
judgment,  made  the  rule  absolute  for  reversing  the  judgment  of  ontlawry. 


PRINCE  et  al.  v.  LEWIS. 

See  onfe,  p.  66. 

The  rule  for  a  new  trial  in  this  case  now  came  on  to  be  aigaed ;  and  die 
Court  concurring  in  the  opinion  given  by  the  Lord  Chief  Justice  at  the  trial, 
discharged  the  rde. 


SKTRIN6  t;.  GREENWOOD. 

See  anttf  Vol.  I.  p.  517. 
The  rule  for  a  new  trial  in  this  case  having  been  aigued,  the  Court  di 
charged  it.t 


•LLOYD  V.  ASHBT.  [♦iii 

See  ante,  p.  138. 

The  points  raised  in  this  case  have  been  turned  into  a  special  case,  which 
nas  not  yet  been  set  down  for  aigument. 


DENN  on  the  demise  of  BULKELET  v.  WILFORD. 

See  anie,  p.  173. 

The  rule  for  a  new  trial  in  this  case  was  never  aigued. 

t  See  6  Dow.  Sl  Ry.  401,  <S.  C. 
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COURT  OF  KING»S  BENCH. 

BEFORE  ABBOTT,  0.  J.,  BAYLEY,  AND  LITTLEDALE,  Jaf 

In  Banc. 


GOLDSTEIN  v.  FOSS  et  al. 

Sbe  ante^  p.  252. 

Thb  rule  for  arresting  the  judgment  in  this  case  came  on  to  be  argued. 

Scarlettf  for  the  plaintiff,  submitted,  that  if  there  were  one  good  count  in  the 
declaration,  that  would  be  sufficient. 

Batlbt,  J.  No.  As  the  judgment  is  entire,  if  any  one  count  is  defectiTe, 
the  judgment  must  be  arrested. 

Scarlett  then  showed  cause.  The  first  count  states  that  this  was  a  society 
for  the  purpose  of  protecting  persons  in  trade  from  swindlers  and  sharpers. 
That  the  plaintiff  was  concerned  in  trade,  and  that  the  defendant  published 
that  the  plaintiff  was  unfit  to  be  a  member  of  that  society ;  and  on  this,  even  if 
the  words  do  not  of  themselves  convey  clearly  the  imputation  that  the  plaintiff 
^.  ^  *wa8  a  swindler  and  sharper,  they  are  capable  of  being  so  explained  by 
^^J  evidence ;  and  the  verdict  for  the  plaintiff  is  conclusive  Siat  such  evidence 
was  adduced. 

Brougham^  on  the  same  side.  The  inducement  is  sufficient,  and  the  words 
«that  the  plaintiff  is  not  considered  fit  to  be  ballotted  for  as  a  member,'*  mean« 
that  after  an  inquiry  and  an  examination  into  his  character,  that  is  the  result 
The  ordinary  acceptation  of  the  words  clearly  imports  some  blame,  and  if  only 
a  icintilla  of  blame  attached,  the  count  would  be  good  after  verdict 

Chitty,  on  the  same  side.  A  coiloqidum  is  unnecessary,  when  the  words 
of  necessity  imply  that  the  conversation  related  to  the  plaintiff's  situation; 
Cam  V.  Osgood^  1  Lev.  280 ;  and  a  count  for  saying  that  a  man  is  a  bankrupt, 
is  good  without  a  colloquium  of  his  trade. 

Batlxt,  J.  Because,  unless  he  were  a  trader,  he  could  not  become 
bankrupt 

Chitty.  In  the  case  of  Cola  v.  Haveland^  Cro.  Eliz.  250,  the  words  stated 
in  the  declaration  were,  that  the  plaintiff  had  strained  a  mare ;  and  t^iose  words 
were,  without  a  colloquium  or  introductory  averment,  held  actionable,  as  words 
imputing  unnatural  practices ;  the  Jury  having  found  the  innuendo  which  put 
that  interpretation  upon  them. 

BolUmd^  contra.  If  the  words  of  themselves  are  not  actionable,  the  tnnu- 
endo  cannot  enlarge  the  meaning,  without  introductory  matter,  by  way  of 
inducement,  or  a  colloquium.  It  is  said,  that  the  plaintiff  is  considered  an 
improper  person  to  be  a  member  of  this  society.  The  same  might  be  said  of 
me,  and  the  reason  of  that  might  be,  that  they  never  admitted  lawyers  to  be 
members  of  this  society. 

^  ^  *CampbtU,  on  the  same  side.  These  words  are  not  actionable.  But  if 
^•1  they  were,  and  the  plaintiff  has  put  an  innuendo^  which,  for  want  of  intro- 
ductory matter,  is  not  supportable,  the  count  is  bad.  The  innuendo  says,  that 
the  defendants,  by  these  words,  mean  that  the  plaintiff  was  a  swindler  and 
sharper,  and  evidence  was  given  of  that ;  and  it  being  left  to  the  Jury,  they 
gave  damages  on  that  interpretation  of  the  words.  Now  the  plaintiff  cannot, 
after  this,  say  that  the  words  meant  less,  nor  put  a  more  mitigated  construction 
Qpon  them.  To  extend  the  meaning  of  words,  prefatory  matter  is  necessary. 
Then,  are  the  words  actionable  in  themselves,  rejecting  the  innuendo  f    Must 

t  Holroyd,  J.,  wm  abient  from  indiiposition. 
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all  men,  except  swindlers  and  sharpers,  be  of  necessity  fit  and  proper  perMns 
to  be  members  of  this  jocie^  ?    I  say,  certainly  not 

Abbott,  C.  J.  The  first  question  is,  whether  the  matter  alleged  to  be 
libellous  is  coaneded  with  the  introductory  matter;  if  so,  I  should  think  the 
action  maintainable.  But  here,  I  think  they  are  not  connected,  and  that  the 
introductory  matter  stands  quite  alone.  The  count  states,  that  the  defendant 
published  Uie  alleged  libel  of  and  concerning  the  plaintiff*  in  his  trade ;  and  the 
libel  states  the  plaintiff  to  be  unfit  to  belong  to  a  certain  society,  and  the  pleader 
puts  in  an  innuendo^  that  that  means  thajt  he  was  a  swindler  and  sharper. 
However,  that  by  no  means  follows.  Defects,  far  short  of  that,  may  conduce 
to  that  conclusion ;  and  all  this  being  entirely  disconnected  firom  the  pre&toiy 
matter,  we  cannot  say  that  any  reflection  at  all  is  cast  on  the  plaintiff.  Pritate 
regulations  may  exist  to  exclude  certain  classes,  or  to  make  certain  qualifict- 
tions  necessary,  which  the  plaintiff  may  not  possess. 

Batlet,  J.  I  think  with  my  Lord  C.  J.,  but  a  Court  of  error  may  decide 
otherwise.  Had  it  been  averred,  that  the  society  had  been  in  the  habit  of 
publishing  the  names  of  swindlers  and  sharpers,  and  had  that  averment  been 
connected  with  the  publication  of  the  plaintiff's  name  in  the  *8ame  man*  r^ 
ner,  it  might  have  supported  the  action ;  but  here,  the  society,  from  which  *- 
he  is  reputed  to  be  excluded,  is  not  averred  to  be  the  same  society  mentioned 
in  the  inducement  The  use  of  the  innuendo  is  to  explain  and  connect  the 
meaning  with  the  prefatory  matter,  and  so  is  most  essential.  Lord  Mantjidd 
says,  Ptake  v.  Oldham^  Cowp.  277,  that  the  words,  **you  are  guilty  of  the  death 
of  Daniel  DoUey,  and  rather  than  you  should  go  without  a  hanfman,  I  will 
hang  you,*'  plainly  show  what  species  of  death  was  meant,  and  manifeatly 
import  a  chaige  of  murder ;  and  in  that  case  there  was  no  inducement:  but  his 
Lordship  adds,  to  say  that  a  man  is  the  cause  of  another's  death,  is  widely 
different,  for  a  physician  may  be  the  cause  of  a  man's  death,  and  very  inno- 
cently so :  but  the  saying  that  the  party  is  guilty f  and  that  he  will  hang  him  if 
necessary,  clearly  shows,  in  what  sense  the  words  were  used.  In  the  present 
case,  there  may  be  many  innocent  causes  incapacitating  the  plaintiff  from 
being  a  member  of  a  particular  society. 

LnTLsnAUE,  J.,  concurred. 

Rule  absolute  for  arresting  the  judgment 

Being  unavoidably  absent  when  this  caaa  was  argued,  we  are  indebted  for  this  note  to 
the  kindneae  of  a  friend  at  the  bar. 


BLOXAM  et  al.,  Assignees  of  FOUDRINIER  et  al.,  Bankrupts,  v.  ELSEE. 

Sec  ante.  Vol.  I.  p.  558. 

The  counsel  not  being  able  to  agree  on  a  special  case,  the  points  raised  by 
the  defendant's  counsel  came  on  to  be  aigued,  on  showing  cause  against  the 
rule  for  a  new  trial. 

7\ndal,  S.  G.,  Marryat,  Oumey^  and  Curwoody  showed  canse.t    It  hai 
been  objected  that  this  patent  is  granted  *for  a  machine,  that  will  make  r^^ 
paper  of  all  widths,  from  one  to  twelve  feet,  but  that  no  one  machine,  made  ^ 
according  to  the  terms  of  the  specification,  will  make  paper  of  more  than  one 

4  ^•A^\  ^^^  P^i°(>  ™ade  on  the  motion  for  a  new  trial,  were  argued,  but  aa  tht  Cooft 
decided  on  onljr  one  of  them,  and  gave  no  opinion  as  to  tht  othera,  we  have  cooiiaad  ear 
ra»ort  to  that  point  only. 
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width.  The  patent  is  for  the  making  of  paper  in  sheets  of  from  one  to  forty- 
five  feet  in  length,  and  from  one  to  twelve  feet  in  width ;  and,  looking  at  the 
patent  and  the  specification,  it  is  clear,  that  the  patent  is  granted  for  the  new 
mode  of  making  the  paper,  and  not  for  the  machine ;  the  patent  being  not 
for  a  single  machine,  but  for  a  mode  of  making  paper.  It  is  true,  that  the 
patent  is  for  a  machine  for  the  making  of  paper,  in  single  sheets,  from  one  to 
twelve  feet  wide,  and  from  one  to  forty-five  feet  and  upwards  in  length.  But, 
although  one  machine  will  moke  paper  of  one  width  only,  yet  you  may  have 
it  of  any  width  you  please,  by  having  your  machine  made  of  the  size  you 
want.  Again,  if  the  machine  were  made  for  twelve  feet  wide,  it  was  proved 
by  the  mechanists  at  the  trial,  that,  by  slight  alterations,  which  any  man  of  skill 
would  introduce,  it  might  be  narrowed  to  the  smaller  widths  :  indeed,  the  spe- 
cification points  tliis  out ;  for  it  describes  a  cylinder  as  having  grooves  at  the 
ends,  which  evidently  regulate  the  width :  therefore,  it  plainly  appears,  that, 
by  these  grooves  being  put  nearer  together  or  further  asunder,  you  regulate  the 
width  of  the  paper. 

Scarlett,  contra.  By  the  first  patent  it  appears,  that  the  inventor  has  repre- 
sented to  the  Crown,  **  that  he  is  in  possession  of  a  machine  for  making  paper 
in  single  sheets  without  seam  or  joinings,  from  one  to  twelve  feet  and  upwards 
wide,  ^nd  from  one  to  forty-five  feet  and  upwards  in  length,  the  method  of 
making  which  machine  was  communicated  to  him  by  a  certain  foreigner,  with 
whom  he  is  connected,  and  that  he  conceives  the  same  will  be  of  great  public 
utility,'*  dec.  The  Solicitor  General  says,  the  patent  would  be  satisfied  if  one 
machine  would  make  paper  of  only  one  length,  and  one  width ;  so  that  when 
his  client  takes  out  a  patent  for  a  machine  to  make  paper  of  aU  widths, 
^  ...^  *he  then  contends  that  that  is  satisfied  by  showing  that  you  must  have 

"-la  separate  machine  for  every  width.  If  a  man  said,  **  I  have  invented  a- 
mortar,  which  will  fire  off  bomb-shells  of  fit>m  one  to  eighty  pounds  ;*'  would' 
he  be  speaking  the  language  of  either  honesty  or  truth,  if  it  turned  out,  that  you 
must  have  eighty  mortars  to  answer  the  purpose  ?  In  the  way  in  which  it  is 
stated  in  the  patent,  it  appears  that  the  widdi  may  be  varied  as  much  as  the 
length,  and  that  by  the  same  machine.  It  is  said,  that  the  same  machine  may 
be  altered  by  various  means,  so  as  to  make  paper  of  different  widths ;  but,  with 
those  alterations,  that  would  not  be  the  machine  mentioned  in  the  patent  and 
specifications. 

Brougham  and  Alderean  were  stopped  by  the  Court. 

Abbott,  C.  J.  We  are  of  opinion,  that  one  of  the  objections  raised  on  the 
part  of  the  defendant  is  good.  If  there  is  a  misrepresentation  made  to  the 
Crown,  the  patent  is  void;  and  what  the  representation  to  the  Crown  was, 
must  be  collected  from  the  recital.  Now,  it  is  here  recited  in  the  letters  patent, 
that  the  invention  is  for  producing  a  certain  effect  with  one  machine,  and  that 
that  one  machine  will  make  paper  of  all  widths  from  one  to  twelve  feet.  The 
evidence  shows,  that  no  one  machine  will  produce  this  effect,  at  least,  I  think 
such  is  the  evidence ;  and  at  all  events,  we  think,  there  must  be  a  new  trial,  to 
have  this  point  laid  before  the  Jury.  If  this  fact  is  so,  the  objection  is  fatal  to 
the  original  grant ;  and  we  are  of  opiiiion,  that  it  cannot  be  cured  either  by  the: 
act  of  Parliament,  or  the  specifications. 

Rule  absolute  for  a  new  trial.. 

Vol.  XII.— 99  3  q  2 
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SAUNDERS  V.  MUSORAVE,  Bart 

Sn  antBf  p.  294. 

In  this  case  the  Court  were  of  opinion  that  the  sum  mentioned  was  to  be 
considered  as  rent ;  and  therefore  that  it  was  properly  deducted  hj  the  defend- 
ant out  of  the  proceeds  of  the  execution.  The  maigmal  note  of  this  case  mait 
therefore  be  altered  in  the  eighth  line  from  the  end,  by  substitating  th^  woidi 
^  has  a  right,"  for  the  words  **  ought  not" 


FATLE  V.  BIRD. 

Sbb  ante,  p.  808. 

In  the  course  of  last  Easter  Term,  the  rule  in  this  case  came  on  to  bt 
rgued. 

F.  Pollock  showed  cause. 

Hutchinson  w|ls  heard  in  support  of  it 

The  Court  yielded  to  the  authority  of  the  case  in  the  Conmion  Pleas,  upoa 
▼hich  the  rule  nisi  was  obtained,  and  therefore  made  it  absolute. 

The  only  alteration  which  it  will  be  necessary  to  make  in  the  maiginal  nots 
>f  this  case,  will  be  to  strike  out  the  words  **  semble  that,"  and  insert  the  word 
^■ot,"  before  the  word  *<  necessary." 


AN 


INDEX 


TO    THE 


PRINCIPAL  MATTERS. 


ACCEPTANCE  OP  GOODS. 

The  markiiig  by  the  vendor,  of  casks  of 
wine,  IjTtng  in  the  docks,  with  the  initials 
of  the  purchaser,  at  his  request,  and  in 
his  presence,  the  terms  of  payment  not 
having  been  settled  at  the  time,  and  con- 
sequently the  contract  not  being  com- 
plete, is  not  an  acceptance  under  the 
17th  section  of  the  statute  of  frauds. 
Prodor  ▼.  Jcnu,  rA«i  53Q 

ACCOMPLICE. 
Set  Etidbvgb,  5. 

ACTION,  CROSS,  FOR  LEAVING  SER- 

VICE 

Set  Mastbb  Aim  Sbrtavt,  1. 

ADDITION. 

If  goods  be  laid  in  an  indictment,  as  the 
property  of  A,  W,  O^  Ee^fuiret  the  addi- 
tion is  not  material ;  and  if  he  is  not  an 
esquire,  it  is  no  ground  for  an  acquittal. 
Rtx  ▼.  OgUmt.  230 

ADMISSION. 

Su  Daxasbs. 

If  the  defendant  has  said  that  he  cannot 
pay  a  debt,  but  will  give  a  biU  for  it,  and 
the  amount  be  not  mentioned,  but  the  de- 
fendant speak  of  haviug  been  arrested 
for  it,  proof  of  this  admission  will  en- 
title the  plaintiff  to  a  verdict  for  lOA,  as 
the  defendant  could  not  hare  been  arrest- 
ed for  a  less  sum.  BrathwaUtr,  ChureMiL 

841 
AGENT. 

8U  ExBBBBLBXBirr,  1^Pbzvoxva£  avd 
AeaiTT,  1. 


AGREEMENT. 

Set  Bavkbvpt,  IO^Bbokbb,  3v— SaBam 
3«— Ship,  4.— Staxp,  4,  6. 

If  a  written  paper  contain  a  specification 
of  goods,  ana  the  vendor  by  it  agree  <*  to 
finish  the  goods  in  a  tradesman-like 
manner;"  this  agreement  does  not  re- 
quire any  stamp,  as  it  is  an  agreement 
for  the  sale  of  goods,  and  not  for  the 
doing  of  work.  And  it  need  not  be  spe- 
cially declared  on.    Hugkee  ▼.  BreetU. 

159 

2.  In  OBtumpni  on  a  written  agreement, 
where  the  attesting  witness  to  the  execu- 
tion was  not  produced  at  the  trial ;  it  was 
held  sufficient,  in  order  to  let  in  evidence 
of  his  handwriting,  to  prove  by  a  person 
who  knew  him,  that  he  had  not  seen  him 
for  eighteen  months :  that,  at  the  request 
of  the  plaintiffs'  attorney,  he  had  made 
inquiry  for  him  at  coffee  houses,  and 
other  places  where  he  thought  he  might 
hear  of  him»  but  without  success ;  and 
that  it  was  not  necessarv  to  show  that 
inquiry  had  been  made  of  both  the  par 
ties  who  had  executed  the  agreement 
An  agreement  for  letting  premises  (under 
hand  only)  was  signed,  **H,  CurtU  ^ 
Co^*'  and  it  appeared  that  there  were 
two  persons  trading  under  that  firm,  but 
it  was  not  proved,  through  the  absence 
of  the  attesting  witness,  in  whose  hand- 
writing it  was  signed : — Held^  upon  evi- 
dence tiiat  both  persons  acted  in  the 
business,  that  there  was  sufficient  proof 
of  an  execution  by  the  partnership.  If 
an  agreement  for  letting  part  of  a  house, 
at  a  rent  of  30/.,  contains  a  clause  that 
the  tenant  shall  be  liable  only  to  the  said 
rent,  such  clause  is  a  clause  of  indem- 
nity, and  an  action  will  lie  upon  it,  if  the 
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tenanf  s  goods  are  seized  nnder  a  distress 
for  rent  by  the  original  landlord,  though 
the  party  giving  the  indemnity  be  not  the 
immediate  teilant  of  such  original  land- 
lord. But  if  no  notice  be  given  to  the 
party  indemnifying,  that  he  may  pay  the 
rent,  and  protect  his  tenant's  goods,  such 
tenant  cannot  recover  specially  on  a 
count  framed  on  the  indemnity,  though 
he  may  recover  the  money  on  the  com- 
mon counts.     Evans  v.  Curtis.  296 

3  A.  makes  an  agreement  with  B,  for  the 
sale  of  pr^l^s,  at  therhpe  in  the  pos- 
session of^L  under  ad  agreement  for 
four  y^ars,  (Ihree  o^  which  have  ex- 
pired,) and  undertakes  to  S.  that  he  will 
do  such  repairs  as  are  lef\  undone  by  C, 
at  the  expiration  of  his  (C.'«)  tenancy. 
B.  makes  an  agreement  with  C,  in  pur- 
suance of  which  C.  quits  before  the  end 
of  the  four  years,  leaving  the  premises 
out  of  repair. — Semble,  that  A,  is  bound 
to  perform  the  repairs  at  the  time  of 
C.'«  quitting,  though  it  is  before  the  ex- 
piration of  the  tenancy,  as  created  by 
the  agreement  between  if.  and  C  If  the 
declaration  in  an  action  by  £.  against  A, 
aver  that  C.  did  not  leave  the  premises 
in  good  repair,  at  the  expiration  of  hia  /e- 
naney  .•  the  agreement  between  A.  and  C. 
need  not  be  produced  to  prove  such  aver- 
ment.    GooJaony.  GoulfftmUh*  555 

4*  Whatever  may  be  the  terms  of  an 
agreement,  with  regard  to  the  sum  to  be 
paid  on  the  non-performance  of  it,  the 
party  suing,  if  the  agreement  be  not  under 
teal^  is  only  entitled  to  such  damages  as 
a  jury  under  all  the  circumstances  shall 
think  fit  to  award.    RandaU  ▼.  Everest. 

577 

I.  A  performer,  who  is  called  upon  to  re- 
sume, in  consequence  of  the  ^llness  of 
another,  a  part  in  which  by  previous 
performances  she  has  acquired  celebrity, 
IS  entitled  to  reasonable  notice,  previous 
o  the  time  of  performance.  Graddon  v. 
Price.  610 

ALLEGATION. 

See  Akbist. 

,-  An  allegation  in  a  declaration  that  the 
plaiuti/T  lent  a  horse,  is  supported  by 
evidence  that  what  he  lent  was  a  mare. 
In  an  action  for  injury  to  a  horse»  proof 
that  the  defendant,  on  being  charged  with 
driving  it  from  London  to  Chatham,  in- 
stead of  to  Dartford,  according  to  his 
undertaking,  stated,  that  in  fact  he  only 
drove  to  Dartford,  is  sufficient  to  support 
an  allegation  that  the  contract  was  to 
4rive  only  to  Dartford;  and  it  is  not  ne- 
cessary to  offer  distinct  evidence  of  what 
took  place  at  the  time  when  the  agree- 
ment was  made.  In  such  an  action,  if 
it  appear  that  the  animal  was  the  pro- 
perty of  the  plaintiff,  but  let  by  a  stable- 


keeper  to  the  defendant  for  a  peeoniaiy 
recompense,  the  Judge  at  the  trial  will 
not  call  upon  the  plaintiff  to  show  thai 
he  was  authorized  to  let  horses  for  hire, 
if  the  defendant  does  not  produce  anj 
statute  or  other  authority  making  rega- 
lations  on  the  subject ;  nor  in  the  absence 
of  such  authority  will  he  reserve  the 
point     Ware  v.  Juda.  351 

2.  If  there  be  a  written  agreement  betweea 
landlord  and  tenant,  that  for  certain 
premises  the  tenant  shall  pay  llOL  a 
year,  and  afterwards  an  arrangement  is 
made  by  parol  that  30/.  a  year  shall  be 
allowed  out  of  it,  because  the  landlord  is 
to  occupy  a  certain  part  for  a  time,  such 
parol  arrangement  does  not  vary  the 
agreement  so  as  to  reduce  the  rent  pay- 
able under  it ;  and  therefore  an  alle^ 
tion  is  correct  which  states  it  to  be  170L 
Hilton  V.  Goodhind.  591 

3.  An  allegation  in  a  declaration  in  slander, 
which  states,  that  *<  by  reason  of  the  pre- 
mises, divers  persons,  to  wit,"  Ac, "  who 
would  otherwise  have  retained  and  em- 
ployed  the  plaintiff,  wholly  declined  and 
refitsed  so  to  do,"  is  not  supported  by 
evidence  which  shows  that  other  persons 
would  have  recommended  the  plaintiff, 
and  that  the  persons  named  in  the  decla- 
ration would  have  employed  him  on  such 
recommendation.      Sterry  v.  Foreman. 

599 

APOTHECARY. 

1.  In  an  action  for  an  apothecary's  bill,  it 
is  necessary,  since  the  stat.  6  Geo.  4,  c 
1,  <.  3,  to  prove  that  the  seal  affixed  to  a 
certificate  to  practise  as  an  apothecary, 
is  the  common  seal  of  the  ApMheearfs 
Company.     Chadwiek  v.  Sunning.     106 

2.  An  apothecary  is  entitled  to  recover  for 
business  done  in  LoneUm,  if  he  had  & 
general  certificate  from  the  Apeiheeanft 
Company  of  his  fitness  to  practise,  thou^ 
he  paid  but  6/-  6«.  on  his  obtaining  it 

APPRENTICE. 

If  a  person  take  a  lad  a  month  on  liking 
with  an  intention  of  his  being  bonnd  as 
an  apprentice,  if  he  and  the  lad  suit  one 
another,  and  Uie  lad  stay  several  months 
without  any  indenture  being  execated, 
no  fVesh  agreement  being  entered  into, 
he  is  not  entitled  to  charge  for  the  board 
and  lodging  of  the  lad  whom  he  emploj- 
ed  in  his  trade ;  and  by  consequence  he 
is  not  entitled  to  set  it  off  in  an  action  by 
the  lad's  father  for  money  lent  WHkifu 
V.  Welts.  231 

ARREST. 

If  a  sheriff's  officer  send  his  servant  to  a 
party  to  inform  him  that  there  is  a  writ 
out  against  him,  and  that  he  must  comf 
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And  gire  bail  to  it,  and  the  party  ^i^o  to 
the  oflficer't  hoase  and  execute  a  bail- 
bond,  this  is  not  an  arrest*  A  person 
may,  on  a  declaration  properly  framed, 
recover  for  being  maliciously  held  to 
bail,  if  he  gave  bail  to  prevent  being 
arrested,  on  a  declaration  for  a  malicious 
arrest  An  allegation,  that  the  defendant 
maliciously  caused  the  plaintiff  to  be  ar- 
rested, and  to  be  detained  in  prison  until, 
in  ordier  to  procure  his  release,  he  was 
forced  to  procure  bail,  is  not  a  divisible 
allegation.  And  if  there  was  a  given 
bail  proved,  but  no  evidence  of  any  ar- 
rest, that  is  not  sufficient  Berry  v.  Adam' 
•on,  Gent,  One,  Ac.  603 

ASSAULT. 
8u  Bbotksb,  1. 

1.  Assault  by  a  master  on  his  servant 
Justification,  moiUier  manut,  to  remove 
him  from  a  house  of  which  the  master 
was  potaesMed: — Hdd,  that  evidence  of 
another  servant  of  defendant*s  having 
the  key  to  let  himself  in  to  work,  nobody 
living  in  the  house,  is  sufficient  evidence 
of  the  defendant's  possession  as  against 
the  plaintiff,  to  support  the  plea.  Ball  v. 
DavU.  33 

2.  In  an  action  of  assault,  what  was  said 
by  the  magistrate  to  the  plaintiff  at  a 
previous  investigation  of  the  circum- 
stances before  him,  cannot  be  received  in 
evidence  at  the  trial  on  the  part  of  the 
defendant  unless  it  drew  any  observa- 
tion in  reply  from  the  plaintiff.  Chiid  v. 
Grace,  193 

ASSIGNEE. 

Kn  assignee  of  a  lease  under  the  insolvent 
debtors'  act  is  entitled  to  a  reasonable 
time  in  which  to  decide  whether  he  will 
accept  the  lease  or  not;  and  during  that 
time  he  may  take  such  steps  as  he  may 
think  necessary  for  the  purpose  of  trying 
to  render  the  property  productive,  lind' 
§ai/  V.  JUmbert,  526 

ASSUMPSIT. 
See  Daxaou,  l-— Wititbsi,  8* 

1.  The  City  of  London  Gas  Light  and  Coke 
Company  may  maintain  auumpait  for 
gas  supplied  to  the  occupiers  of  a  wharf ; 
and  it  is  not  necessary  in  such  a  case 
that  there  should  have  been  any  contract 
by  deed  executed  by  the  company.  The 
City  of  London  Gas  Light  ana  Coke  Com" 
pony  V.  SichoUs.  365 

2.  The  Sttuthwark  Bridge  Company  may 
maintain  assumpsit  for  the  use  and  occu- 
pation of  premises  held  under  them. 
The  Sauthwark  Bridge  Company  v.  Sills, 

371 


ATTESTA'HON. 
See  DiBB,  l.f— Will,  2. 

ATTORNEY. 
See  NiaLissvcs,  I. — Pbactigb,  6. — Wit- 

KMB,  2. 

1.  A  charge  for  searching  whether  satisfac- 
tion of  a  judgment  was  entered,  or  whe- 
ther an  issue  was  entered,  will  not  con- 
stitute an  attorney's  bill  a  taxable  bill, 
so  as  to  make  it  necessary  to  deliver  it 
signed  before  action  brought  Fenion, 
Gent,  One,  dec,  v.  Correia.  45 

2.  If  an  attorney  has  the  money  of  a  client 
in  his  hands,  and  pays  such  money  to  the 
credit  of  his  private  account  at  his  bank* 
er's,  and  that  banker  fail,  he  will  be  liable 
for  the  amount  to  the  client  although  he 
does  so  bonajide,  and  have  a  large  sum 
of  money  of  his  own  at  that  banker's. 
His  proper  mode  would  be,  to  open  a 
new  account  with  a  banker  in  his  own 
name,  but  to  the  credit  of  A,  B*s  estate. 
Robinson^  Clerk,  v.  Ward,  Gent.,  One,  dec. 

59 

3.  In  an  attorney's  bill,  it  is  not  sufficient 
to  charge  the  costs  of  an  action  brought 
for  the  now  defendant  by  the  plaintiffs  as 
attorneys,  at  one  sum  in  the  lump,  al- 
though the  costs  in  that  action  had  been 
taxed  at  that  sum  as  between  party  and 
party.  Drew  and  Others,  Gents.,  Three, 
&c.  V.  Cli^ord.  69 

4.  In  an  action  on  an  attorney's  bill,  it  is 
sufficient  to  bring  the  bill  within  the  stat 
2  Geo.  2,  e,  23,  that  some  of  the  items 
upon  the  face  of  them  are  of  such  a  na- 
ture as  to  show  that  a  cause  must  have 
been  depending  in  some  Court:  and  it  is 
not  necessary  to  prove  aliunde  that  there 
was  a  cause  depending.     Watt  v.  Collins. 

71 

5.  An  attorney  is  not  to  lose  the  amount 
of  his  bill  on  account  of  any  error  in 
the  execution  of  his  duty,  being  such  an 
error  as  a  cautious  man  might  fall  into ; 
but  if  the  charges  contained  in  his  bill 
are  brought  upon  the  client  by  his  inad- 
vertence, he  cannot  recover  them  in  an 
action.    Montriout  Gent,  v.  Jefferys.  113 

6.  If  an  attorney,  having  given  credit  to  a 
person  for  the  costs  of  a  suit  put  for 
ward  such  a  person  as  a  witness,  and 
have  him  examined  on  the  trial  of  the 
cause  without  a  release,  (no  objection 
being  taken,)  he  cannot  afterwards  main- 
tain an  action  against  him  for  the  reco- 
very of  such  costs. — If  an  attorney's 
clerk  give  a  receipt  for  money  on  ac- 
count of  a  different  person  from  that  to 
whom  he  gives  credit  to  enable  such 
person  to  deceive  others,  such  act  of  the 
clerk  will  not  aO'ect  the  master's  right  to 
recover  the  remainder  against  such  per- 
son, though,  if  the  attorney  had  done  it 
himself,  it  would  be  good  ground  for  non- 
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suit     WiUiami,  Gent,  One,  &c^  y.  Good- 
win. 257 

AUCTION. 

If  the  owner  of  goods  sold  by  auction  em- 
ploys a  person  to  puff  at  the  sale,  he  can- 
not recover  against  a  bonajide  purchaser, 
whose  bidding  was  enhanced  by  such 
puffing.     Crowder  v.  Autiifi.  208 

AUTREFOIS  ACQUIT. 

1.  If  in  a  plea  of  autrefois  aequU  the  pri- 
soner were  to  insist  on  two  distinct  re- 
cords of  acquittal,  his  plea  would  be  bad 
for  duplicity.  But  sembie,  that  if  he  in- 
sisted on  the  wrong,  the  Court  would,  in 
a  capital  case,  take  care  that  he  did  not 
suffer  by  it    Rex  v.  Sheen.  634 

8.  If  the  prisoner  could  have  been  legally 
convicted  on  the  first  indictment,  upon 
any  evidence  that  might  have  been  ad- 
duced, his  acquittal  on  that  indictment 
may  be  successfully  pleaded  to  a  second 
indictment ;  and  it  is  immaterial  whether 
the  proper  evidence  was  adduced  at  the 
trial  of  the  first  indictment  or  not    Ibid, 

S.  Form  of  plea  and  replication.  Ibid, 

AVERMENT. 
See  AeusMBirT,  3. — WAnnurTT,  4. 

AWARD. 

When  a  cause  is  referred  to  arbitration, 
the  mode  of  conducting  it  must  be  left 
to  the  arbitrators ;  and  if  they,  after  the 
first  or  second  meeting,  exclude  both  the 
parties  and  their  attomies,  and  examine 
witnesses  privately,  at  their  (the  witness- 
es') houses,  it  seems  that  such  conduct 
is  no  good  ground  of  objection,  provided 
it  does  not  proceed  from  corrupt  motives. 
At  all  events,  if  either  party  would  take 
advantage  of  it,  he  must  give  notice  at 
the  time,  that  he  intends  to  rely  on  it  as 
an  objection ;  and  if  he  lie  by  and  suffers 
other  meetings  to  take  place,  and  when 
the  arbitrators  are  ready  to  make  their 
award,  revokes  his  submission,  he  is 
liable  in  an  action  to  the  other  party,  who 
was  desirous  of  having  the  benefit  of 
the  award.    Bewktt  v.  Layeoek,         574 

BAIL. 
See  AanasT,  1. 

BAIL  BOND. 
See  Abbbit,  1^— PLiAniire,  1. 

BANK  NOTES. 

Su  Cbbgk,  2. — ^Pbagtigb,  7. 

1.  If  a  banker,  in  a  small  market  town, 
change  a  500/.  Bank  of  England  note  for 
a  stranger,  without  any  further  inquiry 


than  merely  asking  his  name,  he  is  liabl« 
in  trooer  to  a  party  from  whose  posses- 
sion such  note  had  been  unlawfully  ob* 
tained ;  and  the  question  in  such  case  is 
not  whether  there  was  an  konevt  holding 
on  the  part  of  the  defendant  but  whether 
under  the  circumstances  there  was  a  want 
of  due  caution.  The  plaintiff,  however, 
in  such  case,  must  show  that  he  has  done 
every  thing  which  in  reason  he  oog^L 
A  dividend  warrant  was  paid  into  a 
banker's  by  a  customer;  the  banker 
sent  it  by  a  porter  of  the  house  to  the 
Bank  of  England^  to  get  cash  for  it ;  be 
returned  without  the  money,  saying  he 
had  been  robbed  of  it :  Held,  (the  porter 
himself  being  dead,)  that  proof  of  those 
facts  was  sufficient  evidence  of  posses- 
sion on  the  part  of  the  bankers,  to  enable 
them  to  maintain  trooer  for  a  600t  note, 
part  of  the  money,  against  a  party  into 
whose  hands  it  had  come,  under  circum- 
stances which  would  not  entitle  him  to 
retain  possession  of  it    Snow  v.  Peaeotk. 

215 

2.  The  banker  of  one  of  the  parties  in  a 
cause  is  bound  to  answer  what  such 
party's  balance  was  on  a  given  day,  as 
it  is  not  a  privileged  communicatioii. 
Loyd  V.  FrvthJUUL  325 

3.  In  actions  for  money  had  and  received, 
brought  by  the  owners  of  lost  bank  notes, 
against  those  who  may  have  got  them 
into  their  hands  without  giving  value,  it 
is  not  absolutely  necessary  for  the  plain- 
tiff to  give  direct  evidence  of  the  loss. 
It  is  sufficient  if  such  circumstances  are 
shown  as  satisfy  the  jury  of  the  fact  of 
the  loss.    Holiday  v.  SigiL  176 

4.  In  an  action  of  irovery  to  recover  bank 
notes  belonging  to  the  plaintifis,  which 
the  defendants  had  taken  without  using 
due  caution,  if  it  appear  that  the  plain- 
tiffs' porter  had  different  securities  for 
money,  to  get  turned  into  bank  notes  and 
cash ;  and  that  he  came  back  with  the 
odd  cash,  but  alleged  that  the  notes,  which 
were  the  remaining  proceeds  of  the  se- 
curities, were  stolen,  it  will  be  for  the 
jury  to  say,  whether  the  securities  were 
stolen  from  him  before  they  were  cashed, 

.  or  whether  the  bank  notes  were  stolen 
afterwards,  and  when  they  were  the  pro- 
perty of  the  plaintiffs  in  his  hands.  If 
the  latter,  it  is  not  material  whether  the 
porter  purloined  the  bank  notes  himselC 
or  was  robbed  of  them  by  thieves.  If 
the  defendants  received  notice  of  the 
loss,  that  notice  is  not  to  be  considered 
in  point  of  law  as  operating  as  a  notice 
for  all  time :  and  unless  such  notice  be 
renewed,  it  will  be  for  the  jury  to  say, 
whether,  if  the  defendants  heard  no 
more  of  the  matter  for  a  year  or  more, 
they  might  not  fairly  conclude  that  the 
notes  had  been  got  back.  A  mistake  of 
the  date  of  one  of  the  notes  in  soch  a 
notice  (the  number  and  amoimt  being 
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correcUy  stated)  will  not  ami  thedefend- 
ants,  unless  they  were  misled  by  it  And 
it  is  no  answer  to  an  action  of  this  kind 
that  the  defendants  were  always  in  the 
habit  of  changing  notes  for  strangers, 
without  asking  the  names,  &c.,  of  those 
who.  brought  them,  nor  even  that  other 
country  bankers  did  so;  provided  the 
jury  are  satisfied  that  the  defendants  took 
those  notes,  under  such  circumstances 
as  would  awaken  suspicion  in  the  mind 
of  a  reasonable  man  acquainted  with 
business.    Snow  v.  Leatham.  314 

BANKRUPT. 
See  DsLiTimT-OBDEB,  1. — ^Distbbss,  S. — 

NOTICB,  3. — SieSATUBB,  Iw^WlTSBSB,  8. 

1.  If  a  trader,  who  is  in  the  rules  of  the 
King*a  Betteh  prison,  come  to  his  own 
shop  out  of  the  rules,  and  is  there  denied 
to  a  clerk  of  a  creditor,  it  appearing  by 
the  evidence  that  the  shop  was  shut  up 
for  the  evening,  but  at  an  earlier  hour 
than  usual,  it  is  proper  to  be  left  to  the 
jury  to  say,  whether  the  bankrupt  had 
nimself  denied  to  delay  his  creditor,  or 
whether  it  was  because  the  clerk  called 
at  an  unreasonable  hour.  Hugkea  ▼. 
Gillman.  33 

9.  If  it  be  necessary  to  prove  a  good  peti- 
tioning creditor's  debt  on  the  30th  of  ifsy, 
it  is  not  sufficient  to  show  that,  on  the 
29th  of  January  previous,  a  sum  of  100/1 
was  due,  and  that  there  were  receipts  and 
payments  afterwards ;  but  it  must  be 
proved,  that  on  the  specific  day  as  much 
as  100/.  was  owing.    Greeley  y.  Price.  48 

3.  A  debtor  to  a  bankrupt,  when  sued  by 
his  assignee,  cannot  set  up  the  stat.  of 
limitations  as  an  objection  to  the  petition- 
ing creditor's  debt.    Mctvor  v.  Pytie.    91 

4.  An  allegation,  stating  that,  before  the 
execution  of  a  certain  release,  the  party 
who  executed  it  "  became  and  loaa  a  hank' 
rupt,**  is  supported  by  proof  of  his  hav- 
ing executed  it  after  an  act  of  bankrupt- 
cy, which  was  not  followed  by  a  com- 
mission for  nearly  two  years,  it  appear- 
ing that  the  execution  took  place  while 
the  party  was  in  prison.  Ibid. 

6.  If  a  debtor  to  a  bankrupt  estate,  on  being 
applied  to  by  a  person  whom  he  knows 
to  be  the  collector  of  the  debts  for  the 
assign^ee,  says,  **  I  will  call  and  pay  the 
money,'*  such  promise  is  an  admission 
of  the  right  of  the  assignee,  and  renders 
it  unnecessary  in  an  action  for  the  money 
to  give  the  usual  proofs  in  support  of  the 
commission.    Pope  v.  Monk.  112 

6.  The  messenger  under  a  commission  of 
bankrupt  may  recover  from  the  petition- 
ing creditor  his  fees  for  his  services, 
before  the  party  be  declared  a  bankrupt, 
though  the  party  was  since  declared  a 
bankrupt,  and  the  messenger's  bill  order- 


ed by  the  commissioners  to  be  paid  by 
the  assignees  out  of  the  estate.  Burwood 
V.  Kant.  123 

7.  A  party,  to  become  bankrupt,  must  be  a 
trader  at  the  time  of  the  petitioning  cre- 
ditor's debt;  but  if  that  was  contracted 
while  he  was  a  trader,  and  he  leave  off 
trade,  he  may  still  become  a  bankrupt 
Doe  dem.  Barraud  ▼.  Lawrence.  134 

8.  If  one  procure  orders  for  goods,  having 
no  stock,  but  buying  them  from  those  who 
have,  he  making  out  bills  to  his  custom- 

.  ers  in  his  own  name,  and  being  himself 
debited  by  the  person  he  bujrs  of,  Uiat  is 
a  trading  within  the  bankrupt  laws ;  bu^ 
if  he  procure  orders  for  another,  and  is 
by  that  person  paid  a  commission,  the 
other  person  sending  the  goods  to  the 
customers,  this  was  not  a  trading  within 
the  bankrupt  laws  antecedent  to  the  stat 
6(?eo.4,e.  16.  Ibid 

9.  If  a  person  against  whom  a  commission 
of  bankrupt  is  sued  out,  apply  to  a  judge 
at  chambers,  and  obtain  his  discharge 
fi-om  custody,  on  the  ground  that  his  de- 
taining creditors  have  proved  under  the 
commission,  such  person  is,  by  so  doing, 
precluded  from  disputing  the  validity  of 
the  commission  in  a  court  of  law,  but 
may  apply  to  the  great  seal.  Wation  v. 
Waee.  171 

10.  An  agreement  was  made,  by  which  the 
funds  of  a  bankrupt's  estate  were  assign- 
ed to  a  certain  person,  who  was  to  secure 
5if.  in  the  pound  to  all  the  creditors  ;  in 
consequence  of  which  the  proceedings 
under  a  commission  which  nad  issued, 
were  to  be  stayed.  The  agreement  con- 
tained a  clause  making  the  arrangement 
void,  if  any  creditor,  whose  debt  was 
above  10/1,  should  refuse  to  come  in.  A 
deed  was  afterwards  prepared,  in  which 
however  a  similar  clause  was  not  insert- 
ed. The  deed  contained  a  release,  but 
recited  the  circumstances  as  a  consider- 
ation : — Held^  that  promissory  notes  given 
in  pursuance  of  the  agreement  to  a  cre- 
ditor, who  executed  the  deed,  could  not 
be  sued  upon  by  him,  it  appearing  that 
the  commission  went  on ;  and  the  funds 
were  withdrawn  from  the  hands  of  the 
maker  of  the  notes,  in  consequence  of 
the  refusal  of  one  of  the  creditors  to  ex- 
ecute the  deed  and  enter  into  the  ar- 
rangement   Bnderby  v.  Carder,        203 

11.  If  a  trader  deny  himself  to  a  person, 
who  desires  that  he  may  be  told  that  a 
certain  bill  of  exchange,  mentioning  the 
parties  to  it,  is  dishonored,  and  that  he 
wishes  to  see  him  in  consequence,  such 
denial  is  an  act  of  bankruptcjr,  without 
further  proof  of  the  party's  bemg  a  cre- 
ditor, if  the  jury  believe  that  the  bank- 
rupt so  considered  him.  Bleaeby  v. 
Cromley.  213 

12.  If  one  lend  another  a  check  for  lOOL, 
such  check  is  not  evidence  of  a  good 
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petitioning  creditor's  debt,  unless  it  be 
proved  that  it  was  paid.  Ibid, 

13.  A  trader  stopped  payment  generally, 
on  the  5th  of  January,  and  on  the  even- 
ing of  the  6th  sent  a  100/.  note  to  a  parti- 
cular creditor,  saying,  it  was  to  help 
him  over  his  payments : — Beldj  that  such 
trader  afterwards  becoming  bankrupt, 
his  assignees  might  recover  the  money 
in  atBumpsit ;  although  it  appeared  that 
at  the  time  of  payment  a  bill  for  a  larger 
amount  was  becoming  due,  which  had 
been  accepted  by  the  creditor  for  the  bank- 
rupt's accommodation,  and  for  which  he 
had  promised  to  provide;  and  that  the 
creditor  could  not  be  considered  as  the 
agent  of  the  bankrupt  to  pay  the  money 
for  the  bill,  because  he  being  a  party  to 
it  the  payment  operated  oro  Umto  in  his 
discharge.     GuihrU  v.  CronUy.         301 

14.  In  an  action  by  the  assignees  of  a  bank- 
rupt, communications  made  by  the  banki 
rupi  to  his  attorney  may  be  given  in  evi- 
dence to  prove  the  act  of  bankruptcy,  if 
the  bankrupt  consents;  and  it  does  not 
lie  in  the  mouth  of  the  defendant  to  take 
the  objection  to  their  disclosure.  Merle 
v.  Moore,  275 

15.  A  warrant  under  the  stat  6  Geo.  4,  e. 
16,  «.  29,  to  search  for  the  goods  of  a 
bankrupt  in  the  house  of  a  third  person, 
is  not  valid,  if  granted  to  any  one  except 
the  messenger  under  the  commission. 
Sly  V.  Steveruoiu  464 

16.  If  A.  let  a  house  to  B.,  with  a  covenant 
that  the  lease  shall  determine  on  B.  com- 
mitting any  act  of  bankruptcy  on  which 
a  commission  of  bankrupt  should  issue. 
And  by  another  deed  of  the  same  date  A. 
grants  the  use  of  the  furniture  to  B.,  in 
like  manner,  and  with  a  similar  cove- 
nant, to  allow  A.  to  resume  the  posses- 
sion of  the  furniture  on  the  commission 
of  an  act  of  bankruptcy.  If  B,  become 
bankrupt,  and  the  Jury  find  that  B.  was 
the  reputed  owner  of  the  furniture,  it  will 
pass  to  the  assignees  notwithstanding 
these  covenants.  And  if  it  be  proved  on 
the  one  side  that  several  of  the  servants 
of  B.f  and  many  of  his  customers  knew 
that  the  goods  belonged  to  ^.,  and  on 
the  other  side  several  of  BJs  creditors 
prove  that  they  considered  the  goods  to 
belong  to  B.,  and  gave  him  credit  on  the 
faith  of  them ;  and  that  he  acted  as  mas- 
ter of  the  house,  &c. ;  it  will  be  for  the 
Jury  to  say,  whether  B.  was  held  out  to 
the  world  as  the  owner  of  the  goods,  and 
obtained  credit  by  the  possession  of  them. 
Hiekenbolham  v.  Grovet.  492 

BILL  OF  EXCHANGE. 

Set   COHTHABAKD,     1. PaRTITBH,     1,     3. 

Particular    or   Dbmahd,  1.  —  Promis- 
BORT  Note. — Witwbss,  6. 

I.  If  an  accommodation  bill  be  drawn  pay- 


able to  « 


>,  or  order."  and  aAer  ae 


ceptance  a  bona  fide  bolder  insert  hi& 
name  in  the  blank,  the  bill  is  not  there- 
by vitiated:  and  it  may  be  sued  upon 
without  having  any  fresh  stamp.  AU 
wood  V.  Griffin.  2Sa 

2.  If  a  party  possess  himself  of  a  stolen 
bill  or  note  improperly,  a  demand  and  a 
refusal  are  not  necessary,  previous  to  tn 
action  of  tracer  brought  for  its  recovery 
by  the  loser.    BeekwUk  v.  CarralL     261 

3.  If  a  party  be  robbed  of  a  negotiable  se- 
curity eight  days  before  it  is  payable, 
and  does  not  give  notice  of  his  loss  till 
the  end  of  seven  days,  and  then  only  to 
the  payee,  but  gives  no  notice  of  any 
kind  to  the  public,  he  does  not  use  doe 
diligence,  and  cannot  recover  in  trmer 
against  a  party  who  discounted  such  se- 
curity six  days  after  the  loss.  BmL 

4.  And  in  such  a  case  the  questions  pro- 
per for  the  Jury  are — 1st,  whether  the 
plaintiff  has  used  due  diligence— and 
then,  whether  the  defendant  has  acted 
with  due  caution,  unless  there  shoald  be 
reason  to  suspect  that  the  defendant 
knew,  when  he  discounted  the  secarity, 
that  it  had  been  obtained  by  means  of 
felony— in  which  case  the  conduct  of  the 
plaintiff  may  be  left  out  of  the  question. 

Ibid. 

5.  If  an  action  is  brought  on  a  bill  of  ex- 
change, not  haying  any  English  sump, 
and  purporting  to  be  drawn  at  Parii,  the 
defendant  will  be  entitled  to  a  verdict,  if 
it  appear  from  the  evidence  that  the 
plaintiff  must  have  been  in  England  on 
the  day  on  which  it  purports  to  hare 
been  drawn :  but  it  will  be  suflficient  to 
enable  the  plaintiff  to  recover,  if  the  bill 
was  drawn  at  a  place  in  France,  nearer 
to  England  than  Paria^  though  it  be  dated 
as  from  Paris.    Bire  v.  Moreau,         376 

6.  In  auumpni  on  a  bill  of  exchange 
against  toe  acceptor,  when  the  bill  is 
drawn  payable  to  order  in  London,  it  is 
not  necessary  to  prove  presentment  at 
some  place   in  London.     Fayle  v.  Bird, 

303,  Addenda  ix. 

7.  If  a  letter,  giving  notice  of  the  dishonor 
of  a  bill,  contain  this  passage,  «*  I  did  not 
know  where,  till  within  these  few  dm^ 
you  were  to  be  found." — Such  passage 
is  not  to  be  taken  as  proving  that  the 
notice  was  not  given  on  the  next  day 
after  the  residence  of  the  party  was  dis- 
covered*   Kerby  v.  England,  300 

8.  If  after  a  bill  of  exchange  has  been  dis- 
honored,  and  notice  of  dishonor  duly 
given,  the  holder  take  part  of  the  ameant 
of  the  acceptor,  and  offer  to  take  a  war- 
rant of  attorney  to  secure  the  payment 
of  the  residue  by  instalments,  which  offer 
is  not  accepted :  this  is  not  such  a  giving 
of  time  to  the  acceptor,  as  will  discharge 
the  drawer;  but,  if  the  holder  had  dis- 
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abled  himself  from  sning  on  the  bill,  it  is 
otherwise.    Hewe/t  v.  Goodrich.  468 

B  An  acceptor  of  a  bill  is  not  discharged, 
by  the  bill  not  being  presented  for  pay- 
ment for  three  or  four  years  after  it  be- 
comes due.  He  is  only  discharged  by 
payment  of  the  bill,  or  by  a  distinct  and 
direct  agreement  by  the  holder  to  dis- 
chaise  him.    Farquhar  r.  Southey.    497 

10.  In  trover  for  a  bill  of  exchange,  the 
Jury  may,  if  they  think  fit,  include  the 
amount  of  the  interest  in  the  damages, 
and  this  although  there  is  no  mention  of 
interest  in  the  declaration,  and  no  spe- 
cial  damage  laid.   Paine  v.  Pritehard.  558 

11.  If  it  be  ambiguous,  whether  an  instru- 
ment be  a  bill  of  exchange  or  a  promis- 
sory note,  the  person  who  receives  it 
may  treat  it  as  either.  An  instrument 
in  the  form  of  a  note,  but  which  is  in  ad- 
dition addressed  to  a  third  party  who 
accepts  it,  is  a  promissory  note.  EdtMv, 
Bury.  559 

IS.  The  drawer  of  a  bill  for  300/.,  not  hav- 
ing received  due  notice  of  its  dishonor, 
said,  that  he  did  not  mean  to  insist  upon 
want  of  notice,  but  added,  that  he  was 
only  bound  to  pay  70/,  The  whole  of  his 
statement  must  be  taken  together,  and 
the  holder  in  ao  action  against  him,  can 
only  recover  to  the  amount  of  70/. 
Fletcher^  assignee  of  BiUinge,  v.  Frog^ 
gait,  569 

13.  If  the  drawer  of  a  bill,  payable  to  his 
own  order,  before  it  is  indorsed,  give  the 
acceptor  a  general  release,  this  is  no  de- 
fence to  an  action  by  the  indorsee  against 
the  acceptor,  unless  there  be  proof  that 
the  indorsee  knew  of  the  release.  Dod 
V.  Edwarde.  2 

14.  In  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange,  if  the 
defendant  show  that  there  was  originally 
no  consideration  for  the  bill,  it  then  lies 
on  the  other  party  to  show,  that  he  or 
someprevious  indorsee  gave  value  for 
it.     Thomaa  v.  Newton.  606 

15.  What  is  said  by  a  third  party,  at  the 
time  of  the  signing  of  a  promissory  note, 
as  to  the  consideration  for  which  it  is 
given,  is  not  evidence  against  the  payee. 
If  he  was  not  present    Beaky  v.  Jaeobt. 

616 
16*  If  a  party  receive  bills  of  exchange  for 
goods  sold,  and  pay  them  away,  but  after- 
wards get  them  back,  and  they  are,  at 
the  time  of  the  trial  of  an  action  of  aa- 
sumpait  for  the  price  of  the  goods,  lying 
protested  in  the  hands  of  his  agent,  he 
may  recover  the  money  due,  without  de- 
livering up  the  bills,  and  the  defendant 
must  seek  relief  in  equity,  if  they  are  not 
delivered  up.    Hadwen  v.  MendieabeU.  20 

17.  To  support  an  action  on  a  promise  by 
an  indorser  to  reimburse  the  law  ex- 
penses to  the  holder,  if  he  will  sue  the 
acceptor,  he  need  not  show  that  he  has 
Vol.  XII.— 100  8 


actually  paid  his  attorney 
JJoyd, 

BOND. 


BuJkek  V. 
119 


8u  Staxp,  3. 

In  an  action  on  an  annuity  bond  given  by 
a  man  to  a  woman  with  whom  he  co- 
habits, the  question  for  the  consideration 
of  the  Jury  is,  whether,  at  the  time  when 
it  was  given,  there  was  or  was  not  an 
intention  and  agreement  to  continue  the 
connection  in  future.  For  if  there  was 
such  intention,  and  the  bond  was  given 
in  furtherance  of  such  arrangement,  the 
plaintiff  cannot  recover.  Friend  v.  Har* 
riton.  584 

BROKER. 

See  CovSTavGTioir,  1. — Moitbt  had  avd 
mxcxiVBD,  h — ^MomTttAGx  ov  8hif,  1 

1.  A  plaintiff  cannot  sue  another  for  not 
accepting  goods,  if  the  contract  note  was 
only  signed  by  the  plaintiff;  for  if  the 
plaintiff  only  acted  as  a  broker,  he  can- 
not sue  as  a  principal :  and  if  he  were  a 
principal,  his  signing  would  not  bind  the 
defendant.    Rayner  v.  Linthome.        124 

2.  An  agreement  by  a  broker  that  he  will 
sell  goods  for  his  principals,  and  pay 
over  the  proceeds  without  setting  off  a 
debt  due  from  the  principals  to  him,  is 
not  binding.  But  if  he  also  agrees  not 
to  set  off  a  debt  due  from  a  prior  firm, 
which,  by  a  previous  letter,  the  princi* 
pals  had  agreed  to  pay  him,  the  princi- 
pals having  assumed  the  funds  of  that 
firm — the  letter  and  the  agreement  must 
be  set  against  each  other,  and  the  broker 
will  not  be  allowed  to  set  off  that  debt 
against  the  proceeds  of  the  goods.  M^Gil^ 
Ueray  v.  Simmmm  330 

BROTHER. 

There  is  no  obligation  on  one  brother  to 
maintain  another,  so  as  to  make  the 
omission  indictable. — If  one  has  his  idiot 
brother,  who  is  helpless,  as  an  inmate 
of  his  house,  and  omits  to  supply  him 
with  proper  food,  warmth,  &c.,  he  is  not 
indictable  for  the  omission. — If  one  has 
an  idiot  brother,  who  is  bedridden,  in  his 
house,  and  keeps  him  in  a  dark  room, 
without  sufficient  warmth  or  clothing, 
this  will  not  be  an  assault  or  an  impri- 
sonment; nor  will  proof  of  this  support 
an  indictment  for  an  assault  or  an  Impri- 
ment    Rex  v.  Smiih,  449 

BURGLARY. 

If  there  be  an  aperture  in  a  cellar  window 
to  admit  the  light,  through  which  'a  thief 
enters  in  the  night,  this  is  not  hxofjtuj 
RexY.  Ltuni 
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CARRIER. 
See  PmiNciPAL  aitd  Aoikt,  2. 

1.  A  keeper  of  a  bookiDg-office  cannot  set 
up  a  notice,  that  he  will  not  be  answer- 
able above  a  certain  value,  as  a  defence 
in  a  case  of  negligence  of  himself  or  his 
servants.    Newborn  v.  Juai.  76 

U.  If  goods  be  sold  by  A.  to  B^  and  sent  by 
C,  a  carrier,  and  on  their  arrival  at  the 
town  in  which  B.  resides,  he  takes  sam- 
ples of  them,  and  having  no  warehouse 
of  his  own,  lets  them  remain  in  the  ware- 
house of  C. — they  cannot  after  that  be 
stopped  in  transitu.    Foster  y.  Frampton. 

469 

3.  Evidence  that  at  the  door  of  a  booking- 
office  there  is  a  board,  on  which  is  paint- 
ed, "Conveyances  to  all  parts  of  the 
world,"  and  a  list  of  names  of  places,  is 
not  a  sufficient  proof  that  the  owner  of 
the  office  is  a  common  carrier,  so  as  to 
charge  him  for  the  loss  of  a  box  which 
was  booked  there.     Vpston  v.  Slark.  598 

4.  If  a  parcel  is  given  to  a  wagoner  for  him 
to  carry  for  his  own  gain,  and  not  for 
the  profit  of  his  master,  the  master  is  not 
liable  in  case  the  parcel  be  lost  If  a 
box  of  clothes,  packed  by  the  party's 
own  hand,  be  sent  by  a  carrier,  and  lost, 
the  Judge  will  recommend  the  Jury  to 
give  the  fair  value  of  it  in  damages,  al- 
though what  particular  articles  the  box 
contained  cannot  be  proved.  Butter  v. 
Basing,  613 

CATTLE. 
Su  MAXMiire  Cattxi,  1. 

CHARTER-PARTY. 
See  CoirsTmvcTioir,  1 

CHECK. 
See  Public  House,  3. 

I.  The  plaintiff  having  lost  a  check,  five 
days  after  it  bore  date,  which  was  taken 
by  the  defendants  for  value,  but  under 
such  circumstances  as  ought  to  have 
excited  their  suspicion: — Httd^  that  the 
plaintiff  may  maintain  an  action  for 
money  had  and  received  against  them, 
for  the  amount  of  it,  though  he  gives  no 
evidence  how  he  lost  it,  or  how  it  got  out 
of  his  possession.  Whether  such  evi- 
dence would  have  been  necessary,  if  the 
check  had  been  received  by  the  defend- 
ants on  the  day  it  bore  date — Qusere? 
Doume  v.  Hatting  and  Others.  II 

9.  If  a  check  drawn  by  one  of  the  parties 
in  a  cause,  be  proved  to  be  in  the  hands 
of  the  banker  of  such  party,  (having  paid 
it,)  the  opposite  party  need  not,  if  he 
wishes  to  have  it  put  in  evidence,  call 
the  banker's  clerk  to  produce  it,  but  may 
call  for  it  under  a  notice  to  produce. 
Burton  v.  Payne,  520 


CLERK. 
See  ATTomirsT,  5. — Notigb,  3. — Iffi 

▲VS  SSRVAHT,  1. 

CLUB-HOUSE. 


1.  The  master  of  a  club-house  is  the  pro- 
per person  to  sue  one  of  its  members  for 
the  arrears  of  his  subscriptions ;  and  il^ 
by  one  of  its  rules,  every  member  is  to 
be  taken  as  continuing  so,  unless  he 
give  previous  notice  of  his  intention  to 
discontinue  being  a  member,  he  is  liable 
to  be  sued  for  his  arrears  of  subscrip- 
tions, unless  he  can  prove  that  he  gave 
such  notice.    Raggett  v.  Bvdwp.        343 

2.  If  the  rules  of  a  club  be  contained  in  a 
book  kept  by  the  master  of  the  club,  and 
accessible  to  the  members,  every  mem- 
ber of  the  club  must  be  taken  to  be  ac- 
quainted with  them.  Raggett  Y,Mu^;rast, 
Bart  556 

COINING  AND  UTTERING  COUN- 
TERFEIT COIN. 

1.  A  collar  of  iron,  for  graining  the  edges 
of  counterfeit  money,  is  an  instrument 
within  the  stat  8  dc  9  H':  3,  c  26, «.  1, 
though  it  is  to  be  used  in  a  coining  press. 
Rex  V.  Theodore  Moore,  235 

2.  If  two  prisonei's  are  indicted  for  uttering 
a  counterfeit  shilling,  having  another 
counterfeit  shilling  in  their  possession, 
it  is  not  necessary  to  prove  with  certain- 
ty which  of  the  pieces  was  the  one  utter- 
ed, and  which  was  found  on  them  unnt- 
tered,  if  Iwth  the  pieces  of  money  are 
proved  to  be  counterfeit ;  and  if  it  ap- 
pear that  the  two  prisoners  went  to  a 
shop,  and  that  one  of  them  went  in  and 
uttered  tlie  bad  money,  having  no  more 
in  her  possession,  and  the  other  stayed 
outside  the  shop,  having  other  pieces  of 
bad  money,  both  may  be  convicted;  the 
uttering  ard  the  possession  being  both 
joint    Rex  v.  Skerritt.  427 

COMMISSIONERa 

If  certain  commissioners  under  a  private 
act  of  Parliament  may  sue  and  be  soed 
by  their  clerk,  it  is  not  necessary,  at  the 
trial  of  an  action  brought  in  the  name 
of  the  clerk,  to  prove  that  he  sues  by 
their  authority.     T)ruwhitt  v.  Depree.  551 

COMPENSATION. 
See  NuisAHci,  3. 

CONSENT  OF  OWNER. 
See  TixBBB. 

CONSPIRACY. 
See  JoivT  Stock  OoxPAjrT,  3. 
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CONSTABLE. 

See  Faui  iMVBitovMivr,  6,  7. 

A.  constable  who  delivers  a  copy  of  his 
warrant  to  the  party  griered,  cannot 
thereby  discharge  himself,  unless  the 
party  has  thereby  a  right  of  action  (sup- 
posing the  warrant  illegal)  against  the 
magistrate  under  whom  he  acts.  Sljf  v. 
Stevenson.  464 

CONSTRUCTION. 

See  WoBD. 

If  one  constraction  of  a  charter  party  be 
much  in  favor  of  one  of  the  parties,  and 
an  opposite  construction  equally  in  favor 
of  the  other,  the  evidence  of  the  broker 
through  whom  it  is  entered  into,  as  to 
what  was  said  at  the  time  of  Us  execu- 
tion, is  of  too  dangerous  a  nature  to  be 
much  relied  on.    Taylor  v.  Briggs,    525 

CONTRABAND. 

If  the  importation  of  certain  goods  be  pro- 
hibited, and  the  plaintiff*  sell  such  goods 
in  this  country  to  A^  who  indorses  a  bill 
of  exchange  to  him  in  payment;  the 
plaintiff  cannot  recover  on  that  bill, 
against  the  acceptor,  although  there  was 
no  evidence  that  the  plaintiff  was  the 
importer  of  the  prohibited  goods.  Biilard 
V.  Hayden.  472 

CONTRACT. 

See  AccBFTi-Hcs,  1. — Public   Housb,  1.-— 
UsB  AiTD  OccurATioir,  1. 

I.  Ataumpeit  on  a  judgment  of  the  Admi- 
ralty Court  of  Seoiiandt  which  gave  intereet 
on  9  balance  of  aeoounie  from  1811,  to  the 
time  of  payment.  The  contract  was  by 
letter  written  in  London ;  the  services 
were  performed  in  Scotland,  that  being 

«  the  plaintiff's  place  of  residence ;  Heldt 
at  liu  Pri.t  that  a  contract  made  in  Eng- 
land,  to  be  executed  in  Scotland,  ought  to 
be  regulated  by  the  rules  of  the  English 
law ;  and  that  this  contract  having  been 
made  in  England,  interest  could  not  be 
recovered,  though  given  by  the  decree  in 
Scoticmd,    Amott  v.  Redfem,  88 

9.  In  an  action  on  a  joint  contract  against 
two  defendants,  an  arrangement  proposed 
by  one  defendant,  that  each  should  pay 
a  moiety  of  the  damages,  cannot  be 
made,  unless  the  other  defendant,  either 
in  person  or  by  counsel,  consents,  though 
it  is  a  relief  of  such  defendant,  who 
might  otherwise  have  execution  taken 
out  against  him  for  the  whole.  Diekin' 
ton  V.  Ooom  4r  Bamee,  194 

CONTRIBUTION. 
See  Pabtbbb,  6. 


COirVERSION. 
See  MiLLBB,  1. 

COPYRIGHT. 

No  action  can  be  maintained  for  pirating  a 
work  which  professes  to  be  the  amours 
of  a  courtezan,  and  it  is  no  answer  to  the 
objection  that  the  defendant  is  also  a 
wrong  doer  in  publishing  them,  and  that 
he  therefore  ought  not  to  set  up  their 
immorality.  Semble,  that  a  person  being 
seen  correcting  the  manuscript,  is  not 
sufficient  evidence  that  the  copyright  of 
the  work  is  his.    Stoekdale  v.  Onwhyn. 

163 

CORPORATION. 
5ee  AssuMMiT,  1,2. 

COSTa 
See  Attobbbt,  5* 

COVENANT. 
See  FoBMiTUBx,  2. — ^BAVuiurr,  IS, 

1.  If  a  covenant  is  entered  into,  that  if  the 
plaintiff  will  procure  the  defendant  to  be 
appointed  to  an  office,  he  will  pay  the 
plaintiff  a  share  of  the  emoluments,  and 
this  without  the  knowledge  of  the  person 
who  has  the  right  of  appointing  to  the 
office : — ^This  is  sach  a  fraud  on  him  as 
will  avoid  the  covenant,  whether  the 
office  is  lawfully  saleable  or  not  Waldo 
V.  Martin,  1 

2.  If  there  are  two  parts  of  a  covenant  un- 
der seal,  one  of  them  on  a  stamp,  and 
executed  by  the  defendant,  and  the  other 
a  counterpart  not  stamped,  and  the  par^^ 
who  had  the  custody  of  the  part  which 
was  stamped  at  the  time  of  bringing  an 
action  upon  it  has  lost  it,  and  it  cannot 
be  produced,  he  may  prove  the  draft  as 
secondary  evidence,  and  is  not  compel- 
lable to  take  the  unstamped  counterpart 
subject  to  the  objections  that  may  be 
made  to  it,  though  he  has  given  notice 
to  produce  it  at  the  trial.  Munn  v.  Ood" 
bold,  97 

3.  If  a  lessor  covenant  in  a  lease  with  his 
lessee  that  he  will,  in  case  the  premises 
demised  shall  be  burnt  down,  *<  rebuild 
and  replace"  the  same  in  the  same  state 
as  they  were  in  before  the  fire,  he  is  only 
bound  to  restore  the  premises  to  the  state 
in  which  they  were  when  he  let  them« 
and  not  to  rebuild  any  additional  parts 
which  may  have  been  erected  by  Uie 
tenant.    Loader  v.  Kemp,  375 

COUNTY  COURT. 
Su  Shbbiiv,  3. 
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COURT  OP  CONSCIENCE. 

A  Court  for  the  recovery  of  debts  under 
40«.  may  give  judgment  for  the  plaintifi; 
although  it  appear  the  debt  was  above 
40^^  if  the  plaintiff  will  waive  so  much 
of  his  debt  as  will  bring  his  claim  under 
40tH  provided  there  be  nothing  in  the  act 
of  Parliament  constituting  that  Court 
which  prevents  its  so  doing.  The  judg- 
ment of  a  Court  for  (he  recovery  of 
debts  under  40«.  is  not  conclusive;  but 

5 roof  that  the  pluntiff  sued  there  for  the 
ebt  he  now  seeks  to  recover,  and  that 
his  complaint  was  dismissed  on  merits, 
is  proper  for  the  consideration  of  the 
jury.    Barries  v.  Wmkier.  345 

COURT  MARTIAL. 
See  Palsx  Ixrmisovxurr,  1. 

CREDIT. 
See  Attoevit,  5. 

DAMAGES. 

See  Admissioit.  —  AeaiBMSirT,  4.  —  Cov- 
TmACT,  9.— SxmvicB,  Lots  «r,  I. 

Amumpmi  for  goods  sold.  If  a  defendant 
say  that  he  owes  the  debt,  and  that  the 
plaintiff  has  applied  to  him  to  pay  him, 
and  that  he  will  do  so  as  soon  as  he  can, 
but  does  not  mention  any  sum ;  on  this 
evidence  the  plaintiff  is  entitled  to  a  ver- 
dict with  nominal  damages.  Diaoon  v. 
Deneridge.  109 

DATE. 
Set  8i«vATimK,  1. 

DAY  RULE. 

A  prisoner  in  l)ie  Fleet  prison  had  obtain- 
ed a  day  rule  in  the  usual  form,  permits 
ting  him  to  go  abroad  to  transact  his 
affairs,  and  advise  with  his  counsel,  and 
to  return  the  same  day ;  he  went  to  <SI^- 
ie^e  Wella  Theatre,  where  he  was  seen  as 
late  as  half-past  eleven  in  the  evening : 
Heldt  that  if  he  returned  within  the  am- 
bit of  the  prison  before  twelve  at  night, 
the  Warden  could  not  be  liable  in  an  ac- 
tion for  an  escape,  notwithstanding  the 
abuse  and  misapplie&tion  of  the  role. 
Buikven  v.  Brtmm*  535 

DEBT. 

See  Statutk  ov  FmAVns,  1. 

ta  an  action  for  money  had  and  received, 
if  it  appear  that  the  defendant  received 
the  money  from  the  plaintiff  to  carry  to 
a  bank,  and  that  instead  of  so  doing,  the, 
defendant  kept  it ;  this  Judge  will  leave 
It  to  the  Jury  to  say  whether  the  defend- 


ant received  it  with  an  intent  to  steal  it, 
and  then  feloniously  converted  it;  and 
if  the  jury  find  thia  in  the  affirmative,  the 
Judge  will  direct  a  verdict  to  be  entered 
for  the  defendant,  and  that  the  defendant 
shall  be  tried  for  the  felony  on  this  find 
ing.    Ptotttr  V.  Rowe,  431 

DECEIT. 
See  Goods  Rxrunirxs,  1. 


DECLARATION. 

See  AsBxiMXirT,  3.  —  Malicious  Amami 
— WA»»AjrrT,  4. 

DEED& 

Deeds  ought  to  be  attested  in  the  same 
room  in  which  they  are  executed,  and 
not  carried  away  for  attestation;  the 
witnesses  ought  to  be  careful  that  they 
hear  the  formal  words  of  delivery  used; 
and  it  is  highly  ejq)edient  that  the  party 
executing  should  state  that  he  fully  un- 
derstands what  he  is  executing.  But  to 
make  the  party  designate  the  instmmeat 
in  the  presence  of  the  witnesses,  as  by 
sajring,  "  this  is  my  power  of  attorney, 
or  the  like,  would  be  la3ring  down  a  role 
sometimes  productive  of  inconvenience. 
Loyd  V.  FfishfiekL  32S 

DELAY. 
See  Goons  Rxrumvin. 

DELIVERY  OF  DEED. 
See  Dana,  1. 

DELIVERY  OF  GOODa 
See  Mi^iK,  1. 

DELIVERY  ORDER. 

See  MiLLn,  1. 

l^e  lodging  a  delivery  order  with  a  wharf- 
inger is  sufficient  to  transfer  the  proper- 
ty in  goods  lying  at  a  wharf,  without 
any  re-weighing  or  re-housing  ;*  and  if 
the  party  giving  the  order  aflerwards 
become  bankrupt,  his  assignees  cannot 
maintain  trover  under  such  circam- 
stances,  as  for  goods  in  his  order  and 
disposition.    TlicW  v.  Rwioiu  86 

DEMAND. 
See  Bill  ov  Excbamss,  2« — ^Fomninnu,  t 

DEMURRAGE. 

If  a  freighter  is  to  discharge  within  twelve 
nmning  days  after  the  vessel's  arrivali 


INDEX. 


797 


and  he  is  preyented  from  discharging^,  at 
first,  by  reason  of  other  goods  being 
placed  above  his,  he  mast,  when  that  ob- 
struction is  removed,  discharge  with  all 
reasonable  diligence ;  and  he  is  not,  as 
matter  of  right,  entitled  to  the  whole  ori- 
ginal number  of  days  from  the  time 
when  he  is  able  to  conuaence  discharg- 
ing.   Roger§  y.  Hunter*  601 

DEPOSIT. 
See  Prauc  Hovsi,  1. 

DILAPIDATIONa 

1.  The  ezecntors  of  a  deceased  incumbent 
are  not  bound  to  put  the  rectory  house 
into  a  ftnUhed  state  of  repair,  but  are 
only  bound  to  restore  what  is  actually  in 
decay,  and  to  make  such  repairs  as  are 
absolutely  necessary  for  the  preservation 
of  the  premises.  Perdval  (Clerk)  v. 
Cooke,  460 

3.  If  the  present  incumbent  has  repaired 
with  timber  which  grew  on  the  glebe, 
the  executors  of  the  late  incumbent  are 
entitled  to  be  allowed  for  the  value  of 
such  timber,  in  the  estimate  of  dilapida- 
tions due  from  them.  Ibid. 

DISTRESS. 

SU  WAaiHOflTSB,  1 

1.  A  lodger  may  maintain  an  action  if  his 
goods  are  taken  on  an  excessive  distress 
by  the  landlord  of  the  party  under  whom 
be  occupies.    FieAer  v.  AJgar.  374 

S.  The  request  of  the  tenant  will  justify 
the  landlord  in  detaining  the  goods  of  a 
lodger  upon  the  premises,  beyond  the 
proper  time  of  selling,  if  he  did  not  know 
which  were  the  goods  of  the  lodger,  and 
which  those  of  the  tenant  Ibid. 

3.  Barges  lying  in  a  river,  close  to  a  wharf, 
and  fastened  to  piles  intended  partly  for 
the  support  of  the  wharf,  and  partly  that 
barges  may  be  attached  to  them,  may  be 
distrained  for  rent  due  in  respect  of  the 
wharf,  they  being  as  much  on  the  pre- 
mises demised  as  the  nature  of  the  thing 
will  admit  of.    Buezardv,  CapeL        541 

DOCK& 

See  Accxpri.ircs,  1. 

DOUBLE  RENT. 

A  landlord  has  oo  right  to  distrain  for 
double  rem  upon  a  weekly  tenant,  who 
holds  over  after  notice  to  quit  SuUkan 
T.  Biihop.  359 

DOWER. 

Ejectment  does  not  lie  for  dower  which 


has  not  been  assigned.    Doe  d.  fhM  v. 
Nuit  430 

EJECTMENT. 
See  IvtoLVBVT,  h — ^Dowsm,  1. 

1.  In  an  action  of  ejectment  the  plaintiff 
must  be  nonsuited,  if  it  be  proved  that  a 
notice  to  quit  at  the  end  of  six  months 
was  given  by  the  lessor  of  the  plaintiff 
to  the  occupier  of  the  premises,  a  short 
time  before  the  bringing  of  the  action. 
Doe  d.  SeoU  v.  Miller.  348 

3.  In  ejectment  by  an  heir-at-law  against  a 
defendant,  who  claims  under  a  lease 
granted  by  an  ancestor  of  the  lessor  of 
the  plaintiff,  if  such  lease,  being  in  the 
hands  of  the  lessor  of  the  plaintiff,  be 
produced  at  the  trial  by  him  on  notice, 
it  may  be  given  in  evidence  without 
proof  of  its  execution  by  the  subscribing 
witness.  Doe  d.  'Undaie  v.  Hemming,  469 

EMBEZZLEMENT. 

The  statute  53  Geo.  8,  &  63,  for  preventing 
the  embezzlement  of  securities,  &c,  by 
agents,  applies  only  to  persons  to  whom 
such  securities,  Ac,,  are  entrusted  m  the 
exereiee  of  their  fimdion  or  buemees*  Bex 
y.  Prinee,  517 

ENTRIES,  OLD. 
See  PAMtiH,  1. 

ESCAPE. 
Su  Dat-Ruls,  1. 

ESTIMATE 

If  an  engineer  is  employed  by  a  committee 
for  erecting  a  bridge  and  forming  a  road 
to  it,  to  make  an  estimate  of  the  expense 
of  the  works,  he  is  bound  to  ascertain  for 

.  himself,  by  experiments,  the  nature  of 
the  soil — though  a  person  previously 
employed  by  such  committee,  having 
made  the  experiments,  gives  him,  by 
their  desire,  information  of  the  result. 
Moneypenny  v.  Hartland.  378 

2.  If  an  engineer,  employed  as  above, 
makes  a  low  estimate,  and  thereby  in- 
duces persons  to  subscribe  for  the  exe- 
cution of  the  work,  who  would  otherwise 
have  declined  it;  and  it  turns  out  after- 
wards that  such  estimate  is  incorrect, 
either  from  negligence  or  want  of  skill, 
and  that  the  work  cannot  be  done  but  at 
a  much  greater  expense,  he  is  not  enti- 
tled to  recover  any  thing  for  his  trouble 
in  making  such  estimate.  Moneypermv 
V.  Hartland.  376 

EVIDENCE. 

See  Anxissioir^— AoBBsmirT,  2.-— Ai&iffi* 
'  Tioir,  l.-^AssAULT,  1,  2. — Bavk  NoteSi 
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^BAVKmvfT,  14. — Chsck,  1,  S^ — Coiir- 
xife  AiTD  UxTBRiire,  2< — Constkuctiov, 

1. — ^CoHTRABAVO,    1.  —  CoPYRIOHT,    1. 

CoYBHAVTi     2. DaKAOSS,      1. EjlCT- 

xsHT,  2. — Falsi  Imprisoitmbnt,  1,  2. — 

FaL9S   RlCPRBSBirTATTOir,    L FlHl,     1. 

FoRRieir  State,  1. — Hcbbavd  aitd  Wifb, 
2,  3.^ — IirDicTMBiTT,  1.^ — Larcbht,  1,  2. — 

LlBBL,   2,   3.— MaOISTRATB,    1. MiLLBR, 

2. — pAmisH,  1. — ^Partkbr,  2 — Patbitt, 
1.  —  PLBADiire,  1. 7~  Practigb,  4,  6(  7. 
^Promibbort  Notb,  1. — ^RseiBTRT  or 
Dbbdb,  1. — SiDucTioir,  1.— Sibitaturb, 
1.  •^  Slaitdbr,  2.  — Stoppiro  ir  trar* 

iXTV,  1.— TiKBBR,  1.— TiTHBB,  2.— WaR- 

RAHTT,  3. — Will,  1« — Writ  op  Rioht, 
5. — Writiro,  Hard,  1. 

1.  The  fact  of  a  letter  baring  been  sent  to 
a  woman  some  years  before  her  death, 
is  not  sufficient  to  raise  a  presumption 
that  such  letter  is  in  the  custody  of  her 
executrix  three  or  four  years  after,  as 
the  testatrix  might  have  destroyed  it  in 
her  lifetime.    Drew  y.  Durnborougk*  198 

S  A  person  to  whom  certain  letters,  re- 
quired to  be  produced  on  a  trial,  were 
written,  said  that  he  had  searched  in  a 
particular  box  in  which  he  thought  he 
had  put  them,  without  being  able  to  find 
them,  but  added,  that  he  thought  they 
were  somewhere  in  his  possession,  but 
that  he  had  not  searched  in  any  other 
place  than  the  box : — Hdd,  that  enough 
had  not  been  done  to  let  in  seconds^ 
evidence  of  the  contents  of  the  letters. 
BHgk  V.  WeUesleif.  400 

3.  Evidence  of  reasonable  suspicion  of 
felony  may  be  given  in  mitigation  uf  da- 
mages, in  an  action  of  false  imprison- 
ment.    C/Unn  V,  Morrvi,  361 

4.  In  (utumpnt  on  an  attorney's  bill,  where 
the  charges  are  for  business  done  for 
two  persons,  partners,  if  one  only  is  sued, 
and  there  is  no  plea  in  abatement,  the 
other  may  be  called  as  a  witness  for  the 
plaintiff.    Fawcett  v.  WrathaiL  305 

5.  T^e  Judges  will  not  in  general  admit  an 
.  accomplice  as  king's  evidence,  though 

applied  to  for  that  purpose  in  the  usual 
way  by  the  counsel  for  the  prosecution, 
if  it  appear  that  such  accomplice  is 
charged  with  any  other  felony  than  that 
on  the  trial  of  which  he  is  to  be  a  wiu 
ness.  411 

6.  If  a  prisoner  in  jail  on  a  charge  of  felony 
ask  the  turnkey  of  the  jail  to  put  a  letter 
into  the  post  for  him,  and  after  his  pro- 
mising to  do  so  the  prisoner  give  him  a 
letter  addressed  to  his  father;  and  the 
turnkey,  instead  of  putting  it  into  the 
post,  transmit  it  to  the  prosecutor,  this 
letter  is  admissible  in  evidence  against 
the  prisoner,  notwithstanding  the  manner 
in  which  it  was  obtained.  Rex  v.  Der. 
rmgton.  418 

7.  On  an  indictment  for  a  larceny,  if  the 
prosecutor  rests  his  case  on  the  prison- 


er's recent  possession  of  the  goods,  and 
the  prisoner  call  a  witness  to  prove  that 
he  (the  prisoner)  bought  them  of  7.  &/ 
if  the  prosecutor  call  J.  5.,  he  can  only 
ask  him  to  such  matters  as  go  to  nega- 
tivcf  the  prisoner's  case,  and  cannot  prove 
by  him  that  he  saw  the  prisoner  commit 
the  theft    Rex  v.  Stimpmn.  415 

8.  If  the  declaration  of  the  prisoner,  in 
which  she  asserts  her  innocence,  be  given 
in  evidence  on  the  part  of  the  prosecu- 
tion, and  there  be  evidence  of  other  state- 
ments confessing  guilt,  the  Judge  will 
leave  the  whole  of  the  conflicting  state- 
ments to  the  Jury  for  their  consideration; 
but  if  there  be  in  the  whole  case  no  evi* 
dence  but  what  is  compatible  with  the 
assertion  of  innocence  so  given  in  evi* 
dence  for  the  prosecution,  the  Judge  will 
direct  an  acquittal    Rex  v.  Jones,     6S9 

EXECUTION. 
See  Sbrrivf,  1. 


EXECUTOR. 
See  Statvtb  or  Limitatiors,  1. 

RRBS,  5« — ^TmOVBR,  3. 


—Wit. 


FABRICATION  OF  8HARE& 
See  Joirt-Stock  Coxpaht,  3. 

FALSE  IMPRISONMENT. 

V 
See  BROTRRm,  1. 

1.  Action  for  false  imprisonment  by  a  mas- 
ter of  a  man  of  war  against  his  captain. 
The  defendant  pleaded  two  sets  of  pleas. 
The  first  set  stated  that  he  imprisoned 
the  plaintiff  in  ordfer  to  bring  him  to  a 
court  martial  for  disobedience  of  his 
orders,  quarrelling,  dec  The  second  set 
averred,  that  the  imprisonment  took 
place  in  consequence  of  charges  brought 
against  the  plaintiff  by  a  superior  officer. 
The  sentence  of  a  court  martial  held  to 
investigate  the  charges  is  not  receivable 
in  evidence  on  this  state  of  the  plead- 
ings; but  to  make  it  so.  it  should  be 
pleaded  as  an  e^oppelf  and  it  is  open  to 
the  Jury,  if  they  believe  that  the  imprison- 
ment took  place  on  the  charges  stated  in 
the  first  set  of  pleas,  to  inquire  into  the 
truth  of  those  charges,  notwithstanding 
the  decision  of  the  court  martial  upoD 
them.    Hannafard  y.  Hufuu  148 

2.  If  three  defendants  have  jointly  impri- 
soned the  plainti^  the  declaration  of  one 
of  the  defendants,  made  three  weeks 
after,  in  the  absence  of  the  others,  tend- 
ing  to  show  that  the  imprisonment  arose 
from  malice,  is  admissible  in  evidence  in 
an  action  for  false  imprisonment  brought 
against  all  the  three.    VMgki  v.  Cmrl 
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S.  If  in  an  action  for  false  imprisonment 
two  of  the  defendants  are  acquitted,  be- 
cause they  were  constables,  and  the 
venue  was  not  laid  in  the  proper  county, 
another  defendant  is  not  entitled,  to  be 
acquitted  as  acting  in  their  aid,  if  in  his 
plea  he  state  that  he,  **  as  owner  of  a  cer- 
tain house,  and  the  other  defendants  as 
constables  acting  m  Ait  aid,  took  the 
plaintiff,  Ac."    Bond  v.  Ruti.  342 

4.  If  a  party  be  turning  towards  the  wall 
in  the  street  at  night  for  a  particular  oc- 
casion, a  watchman  is  not  justified  in 
collaring  him  to  prevent  his  so  doing. 
Booih  V.  Hanky.  388 

5.  If  a  constable  tell  a  person  given  into 
his  charge,  that  he  must  go  with  him 
before  a  magistrate,  and  such  person  in 
consequence  goes  quietly,  without  any 
force  being  used  by  the  constable,  it  is  a 
sufficient  imprisonment  to  support  an 
action  of  trespass.    CAmn  v.  ttorrie.  361 

6.  If  a  reasonable  charge  of  felony  be  made 
against  a  person,  who  is  given  in  charge 
to  a  constable,  the  constable  is  bound  to 
take  him,  and  will  be  justified  in  so 
doing,  although  the  charge  may  turn  out 
to  be  unfounded.  If  a  person  be  taken 
by  a  private  individual  without  warrant, 
on  suspicion  of  felony,  and  will  not  tell 
his  name,  and  otherwise  conducts  him- 
self so  as  to  excite  suspicion ;  this  only 
goes  in  mitigation  of  damages,  if  it  turn 
out  that  no  felony  was  committed.  The 
Stat.  3  Oeo,  4,  e.  55, «.  91,  which  relates  to 
the  apprehension  of  reputed  thievee  withp 
out  warrant,  only  extends  to  persons 
generally  reputed  to  be  thieves,  and  not  to 
persons  suspected  of  a  particular  theft 
Cowlee  V.  Dunbar,  565 

7.  If  ii.  imprison  B.,  and  in  continuation  of 
that  imprisonment  ii.  deliver  B,  to  the 
charge  of  C,  who  keeps  B.  in  custody, 
the  acts  and  declarations  of  C  are  evi- 
dence against  A,  in  an  action  for  false 
imprisonment    Powell  v.  Bodgettt.    432 

8L  In  an  action  for  false  imprisonment,  the 
defendant  justified  under  the  1  Geo.  4,  e, 
56,  (commonly  called  the  petty  trespass 
act,^  as  the  owner  of  land  on  which  the 
plaintiff*  was  trespassing.  It  was  held 
that  to  make  out  his  justification,  he 
must  give  positive  proof  of  actual  damage 
being  done^  so  as  to  enaole  the  Jury  to 
decide  on  the  quantum  of  it;  and  that 
the  Jury  were  not  to  presume  damage 
from  the  mere  fact  of  a  trespass  being 
committed.— Sem^/iE,  that  the  principle  of 
this  decision  will  apply  to  the  substituted 
provisions  of  the  7  &  8  Geo.  4,  e.  30,  the 
above  act  of  1  Geo.  4,  having  been  wholly 
repealed  by  the  7  &  8  Geo,  4,  e.  97.  But-- 
Ur  V.  7Ur%.  585 

FALSE  REPRESENTATION. 

If  the  declaration  state  that  the  defendant 
fidsely  represented  that  in  his  public 


house  «his  returns  had  averaged,  and 
then  averaged  3001  a  month" — this  al- 
legation is  proved  by  evidence  that  he 
said  he  was  *<  doing  300L  a  month  in  the 
house" — ^the  fact  that  he  ,named  hia 
brewer,  and  kept  a  pass-book  of  his  beer 
and  spirits,  and  that  the  plaintiffs  neither 
inquired  of  the  brewer  nor  asked  for  the 
pass-book,  do  not  go  in  bar  of  the  actioiw 
but  are  fit  matter  for  the  consideration 
of  the  Jury  on  the  question  whether  the 
defendant  practised  a  fraud  and  deceit 
on  the  plaintiffs.    Bowring  v.  Stevens. 

337 

FALSE  RETURN. 

See  Wnrr,  1. 

FELONY. 
Se»  D^MT,  h — ^LrDiOTMxvT,  3. — ^FoneamTi  1 

FELONIOUS  TAKING. 
See  Hoasi-STBAUve,  L 

FEME  SOLE. 
See  HusBurn  avd  Win,  5. 

FINE. 

A  fine  being  levied  **  of  twelve  messuagea* 
ACf  and  twenty  acres  of  land,*'  if  it  ap- 
pear that  there  are  nineteen  houses  on 
the  conusor's  land  in  that  place,  this  is 
such  an  ambiguity  in  the  fine  as  to  let  in 
parol  evidence  to  show  what  part  of  the 
property  was  meant  to  be  included  in  the 
fine,  though  the  whole  of  the  land  the 
conusor  had  was  under  twenty  acres. 
Denn  d.  Bulkeley  v.  WUford,  173,  Adden- 
da^ vL 

FLEET  PRISON. 
See  Day  Rvlx,  1. 

FORCIBLE  ENTRT  OR  DETAINER. 

To  constitute  a  forcible  entry  or  forcible 
detainer,  it  is  not  necessary  that  any  one 
should  be  assaulted,  but  only  that  the 
entry  or  detainer  should  be  with  such 
numbers  of  persons  and  show  of  force 
as  is  calculated  to  deter  the  rightfhl 
owner  firom  sending  the  persons  away, 
and  resuming  his  own  possession.  iCi/- 
fur  V.  Maekan,  17 

FORFEITURE. 

See  Ejbctmbht,  1. 

1.  To  support  an  ejectment  on  a  forfeltare 
of  a  lease  by  non-performance  of  a  co- 
venant, if  the  covenant  be  to  do  ^  act^ 
the  lessor  of  the  plaintiff  must  give  soms 
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evidence  of  the  omission  of  the  act ;  and 
if  the  covenant  be  for  payment  of  rent» 
the  lessor  of  the  plaintiff  must  prove  a 
demand  of  such  rent.  Dot  d.  ChandlnB 
y.  Rob$on.  245 

If,  on  the  trial  of  an  ejectment  against 
the  assignee  of  a  tenant,  on  a  forfeiture 
of  a  lea^e  by  breach  of  covenant,  it  ap- 

5 ear  that  the  landlord  so  acted  as  to  in- 
ttce  the  tenant's  assignee  to  believe  that 
the  latter  was  doing  all  that  he  ought-— 
the  landlord  cannot  recover,  though  the 
covenants  be  actually  broken,  and  there 
be  neither  release  nor  a  dispensation  on 
the  part  of  the  landlord.  Doe  d.  Knight 
y.  Xowe.  246 

FOKEIGN  STATE. 

If  a  foreign  state  is  recognized  by  this 
country,  it  is  not  necessary,  to  support 
an  allegation  which  describes  it  as  a 
state,  to  prove  that  it  is  in  fact  an  exist- 
ing state ;  but  if  it  be  not  so  recognized, 
then  such  proof  becomes  necessary,  and 
may  be  admitted.  If  a  body  of  persons 
assemble  together  to  protect  themselves, 
and  support  their  own  independence,  and 
make  laws,  and  have  courts  of  justice, 
that  is  evidence  of  their  being  a  state, 
and  it  makes  no  difference  whether  they 
formerly  belonged  to  another  country  or 
not,  if  they  do  not  continue  to  acknow- 
ledge it,  and  are  in  possession  of  a  force 
sufficient  to  support  themselves  in  oppo- 
sition to  iL     Yruarri  v.  Ctemeni.        223 

9.  A  foreigner  has  no  right  to  negotiate  in 
England  a  loan  for  Sie  use  of  a  state 
which  has  separated  itself  from,  and  is 
at  war  with  one  of  EnglaneTa  allies,  (such 
state  not  being  at  the  time  recognized  by 
Engiandt)  without  the  permission  of  the 
English  government ;  and  if  a  letter  in 
an  English  newspaper  merely  animad- 
vert, though  in  the  strongest  terms,  upon 
the  illegality  of  such  a  transaction,  it  is 
no  libel :  otherwise,  if  it  go  beyond  that, 
and  impute  a  moral  fraud  to  the  party 
engaged  in  it.  Ibid, 

3.  If  in  the  inducement  in  a  declaration  in 
an  action  for  a  libel,  two  places  are  de- 
scribed as  *<  states,"  and  in  the  libel  itself 
allusion  is  made  to  one,  and  the  other  is 
actually  mentioned  under  the  title  of  a 
«  neighboring  state,"  it  is  not  necessary 
that  the  plaintiff,  at  the  trial*  should 
prove  that  either  of  them  were  in  fact 
states.  Und, 

FORGERY. 

If  a  second  uttering  be  made  the  subject 
of  a  distinct  indictment,  it  cannot  be 
given  in  evidence  to  show  a  guilty  know- 
ledge in  a  former  uttering.  Sex  v.  Smiih, 

639 

FRAUD. 
See  CovBiTAn^  1. 


FRAUDS,  STATUTE  OF. 
See  PvBUCATioir  iv  Nvxbsbs,  I. 

A  mother  took  her  son  to  school,  and  saw 
the  master,  but  no  evidence  was  given 
of  what  passed  at  that  time.  Afterwards, 
a  bill  was  delivered  to  the  boy*s  uncl^ 
who  said  it  was  quite  right  to  deliver  the 
bill  to  him,  for  he  was  answerable  >- 
Beld^  that  the  statute  of  frauds  did  not 
apply,  and  it  was  proper  to  leave  it  to 
the  Jury  to  say,  under  those  circum- 
stances, whether  the  original  credit  was 
not  given  to  the  uncle.    Damtii  v.  TratL 

82 

GOODS  RETURNED. 

II  a  person  purchases  an  article,  and  suf- 
fers it  to  ramain  on  his  premises  for  two 
months,  without  examination,  and  then 
finds  it  to  be  unfit  for  use,  he  cannot, 
after  that  length  of  time,  avail  himself 
of  the  objection  in  answer  to  an  action 
for  the  price,  unless  some  deceit  has 
been  practised  with  regard  to  the  artiele. 
Pereiotti  v.  Bhke.  514 

HEALTH. 
See  NoisAircB,  2. 


HORSE. 
See  WAnmAVTTy  1, 2, 3, 4. 

HORSE-RACE. 

If,  to  qualify  a  horse  to  start  for  a  certam 
stake,  it  should  have  been  regolarty 
hunted  with  the  hounds  of  Sir  7!  Jt,  it  is 
not  necessary  that  the  horse  should  have 
been  hunted  every  day  the  hounds  went 
out,  but  once  hunting  with  those  hounds 
is  not  sufiicient  If  a  race  be  advertised 
to  take  place  under  certain  conditions, 
the  stake-holder  cannot  waive  any  of  the 
conditions  without  the  consent  of  the 
whole  of  the  subscribers;  and  if  the 
plaintiff's  horse  was  disqualified,  as  not 
being  within  the  description  of  horses 
that  were  to  run,  he  cannot  recover  back 
his  original  share  of  the  stake,  if  he  was 
aware  of  the  disqualification,  and  was 
guilty  of  a  misrepresentation.  WeU^  v. 
Deakme.  618 

HORSBJBTEALING. 

If  a  thief  go  to  an  inn,  and  intending  to 
steal  a  horse^  direct  the  ostler  to  bring 
out  his  horse,  pointing  to  that  of  the  pro- 
secutor, and  the  ostler  at  his  desire  lead 
out  the  horse  for  the  prisoner  to  mount-* 
this  IS  a  sufficient  taking  by  the  prisoner 
to  support  an  indictment  for  hoise-stea^ 
ing.    Sex  v.  PUtnan, 
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HUSBAND  AND  WIFE. 
See  Lakcbst,  1 

i«  If  a  wife  quits  her  husband's  house 
under  a  fair  apprehension  of  personal 
yiolence,  that  is  eqairalent  to  her  hus- 
band's tnrning  her  out  of  doors;  and 
improper  restraint  of  her  person  in  a 
mad-house  is,  for  this  purpose,  personal 
violence ;  and  therefore  a  party  supply- 
ing her  with  necessaries  may  recover 
for  them  against  the  husband.  If  she 
quits  her  husband's  house  because  he 
brought  a  common  woman  to  reside  in 
it,  that  is  also  a  suflScient  reason  for  her 
going;  and  if  the  husband  is  sued  for 
necessaries  supplied  to  her,  it  is  no 
mnswer  to  the  action,  that  she  had  com- 
mitted adultery  previous  to  Ae  credit 
being  given,  if  the  husband  did  not  know 
it  tiU  after  the  credit ;  nor  that,  after  the 
credit,  she  obtained  a  decree  for  alimony, 
which  alimony  was  to  relate  back  to  a 
period  before  the  credit.  BouUdon  v. 
Smytk.  22 

8.  IC  to  rebut  the  presumption  that  a  wife 
left  her  husband  s  house  from  his  cruel 
treatment  of  her,  letters  written  by  her  to 
.  her  husband  in  affectionate  terms  are 
offered  in  evidence,  it  must  be  proved  at 
what  time  they  were  written,  or  they  are 
not  admissible  in  evidence :  and  the 
dates  of  them  are  not  sufficient  proof  of 
the  times  at  which  they  were  written. 
&C.  24 

3.  The  minute-book  of  the  Consistorial 
Court  is  sufficient  evidence  of  a  decree 
for  alimony  pronounced  in  that  Court, 
without  such  decree  being  drawn  up  in 
form.    5.  C.  25 

4.  If  a  husband  and  wife  are  living  to- 
gether, and  business  is  carried  on  in  the 
house  in  which  they  live,  though  the 
wife's  name  only  appears  in  the  pur- 
chase of  goods,  in  the  parish  rates,  and 
in  a  contract  with  the  parish  officers,  yet 
the  husband,  partaking  of  the  profits  of 
the  trade,  and  being  aware  of,  and  as- 
senting to  the  dealings,  is  liable  in  an 
action  foT  goods  delivered  at  their  house 
for  the  purposes  of  this  trade,  though  the 
bills  of  parcels  are  headed  in  the  wife's 
name.    Petty  v.  Andenen.  38 

6.  If  ti  feme  »ole  is  carrying  on  a  trade,  and, 
before  her  marriage,  conveys  her  "  stock 
in  trade,  furniture,  and  other  articles  be. 
longing  to  her  in  and  about  the  said  busi- 
ness," to  a  trustee  for  her  separate  use, 
and  then  marries,  such  property  is  not 
liable  to  be  taken  in  execution  for  the 
debts  of  her  husband,  though  some  of 
the  articles  have  been  disposed  of,  and 
others  purchased  for  her  use  in  their 
stead.    Dean  v.  Broum,       62,  Addenda  i. 

&  If  a  tradesman  bring  an  action  against 
a  husband  for  goods  furnished  to  his 
wife  while  she  was  living  apart  from  her 
Vol.  XII.— 101 


husband,  it  is  for  him  ([the  tradesman) 
to  show,  that  her  so  living  proceeded 
from  some  cause  which  would  justify  it 
Mamwanng  v.  Lctfic.  507 

IDIOT. 
See  BaoTBiBt  1. 

INDICTMENT. 

See  Asnrnoir,  1. — ^Baoraia,  1. — Evisnroi, 
5. — Joiirr-SvooK  Cowavt,  3.— NuiSAVcit 
2,3^-PnjumT,l. 

1.  It  is  no  objection  to  evidence  on  an  in« 
dictment  for  felony,  that  it  also  goes  to 
show  the  prisoner  guilty  of  anoSier  fe- 
lony.   Rex  V.  Moore.  935 

2.  An  indictment  charging  that  a  prisoner 
<*did  feloniously  and  maliciously,  with 
intent  to  extort  money,  charge  and  aecum 
A.  B,  with  having  committed  the  horribia 
and  detestable  crime,  6tc,,  and  felonious* 
Iv,  Ac^  menace  and  threaten  to  proteeuie 
the  said  A.  B^  &c"  is  not  good  under 
the  Stat.  4  Geo.  4,  e,  54,  §.  5.  But  if  the 
indictment  follow  the  statute,  and  the  evi« 
dence  be  of  a  threat  to  proeeeute^  the 
Judge  will  leave  it  to  the  jury  to  say 
whether  tliat  was  not  a  threatening  to 
accuse.    Rex  v.  Abgpod.  436 

INITIAL. 
See  8ievATUBi»  1. 

INSOLVENT. 

See  Assieirii,  1. 

1.  The  provisional  assignee  of  the  In- 
solvent Debtors'  Court  may  maintain 
ejectment  for  the  property  of  the  insol- 
vent, notwithstanding  the  provisions  of 
the  1  Geo.  4,  r.  119,  and  the  3  Geo.  4,  & 
123.    Doe  d.  Clark  v.  Spencer,  79 

3.  If  an  insolvent  in  his  schedule  describe 
a  bill  of  exchange  as  in  the  hands  of  J9^ 
that  is  sufficient  to  discharge  him  from 
his  liability,  though  D,  may  have  in- 
dorsed it  over.  And  if  he  state  it  in  his 
schedule  as  drawn  by  himself  on  ilf., 
whereas  it  was  drawn  by  M.  on  him,  it 
will  be  for  the  jury  to  say,  whether  they 
are  satisfied  that  the  same  bill  was 
meant,  and  whether,  if  it  were,  they  think 
the  misdescription  was  by  mistake,  ot 
meant  to  mislead  any  one ;  for  if  they 
think  the  same  bill  was  meant,  and  thai 
the  misdescription  was  by  mistake,  it  ia 
a  good  discbarge.  -  Niaa  v.  Nicholeon,  120 

3.  An  insolvent  debtor  is  not  a  competent 
witness  for  the  plaintiff  in  an  action  by 
his  assignee  to  recover  a  sum  due  for 
work  done  by  him  befoie  his  insolvency, 
Wiikim  V.  Ford.  344 
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4,  The  interest  of  an  insolvent  debtor  in 
premises  held  by  him  from  year  to  year, 
under  an  agreement  for  a  lease,  passes 
by  the  assignment  to  the  provisional 
assignee,  so  as  to  prevent  the  insolvent 
from  maintaining  ejectment  against  his 
tenant  with  respect  to  the  same,  nou 
withstanding  no  act  has  been  doae  by 
snch  provisional  assignee,  to  show  his 
acceptance  or  his  refusal  of  the  lease. 
Jke  d.  Paimar  t.  Andrewea.  593 


IN8X7RANCE. 

One  of  the  conditions  in  a  policy  of  in- 

•  snrance  from  fire  stated,  that  if  any  dif- 
ference should  arise  on  any  claim,  it 

-  should  be  immediately  submitted  to  arbi- 
tration, and  after  directing  how  the  arbi- 
trators should  be  chosen,  added,  that  no 
compensation  should  be  payable  until 
after  an  award  determining  the  amount 
thereof  should  be  duly  made. — It  was 
held,  that  the  assured  might  maintain  an 
action  on  such  policy,  notwithstanding 
the  condition,  where  it  appeared  that  the 
insurers  denied  the  general  right  of  the 

*  assured  to  recover  any  thing,  and  did 
not  merely  question  the  amount  of  da- 
mage.   GoldtUmt  V.  (hbom.  550 

JOINTJ5TOCK  COMPANY. 
Set  PnoKissoaT  Nora,  2. 

1.  If  persons  connect  themselves  with  a 
company  of  this  description,  they  are 
eveiy  one  of  them  liable  to  pay  the  de- 
mands upon  it    Keaaley  v.  Coda.       408 

9.  A  company  formed  for  the  purpose  of 
making  a  railway,  one  of  the  regulations 

.  of  which  was,  that  15,000  shares  of  50(. 
each  should  be  raised,  and  then  that  ap- 
plication should  be  made  to  Parliament, 
and  which,  after  continuing  for  rather 
more  than  a  year,  was  dissolved,  because 
no  eligible  line  of  road  could  be  found,  is 
not  an  illegal  company  under  the  act  6 
Geo,  1,  e.  X8,  so  as  that  a  party  who  has 
lx)ught  shares  may  on  that  account  re- 
cover back  the  money  for  them :  but  if 

'  the  partv  who  has  sold  shares  has  not 
complied  with  a  regulation  of  the  com- 
pany, stating  that  all  transfers,  to  be 
valid,  must  be  approved  by  a  committee, 
—so  that  this  transfer  to  him  was  not  a 
legal  transfer, — a  person  who  has  pur- 
chased of  him  may  recover  the  money 
Said,  on  the  ground  that  the  consideration 
as  failed,  though  he  did  not  tender  back 
the  scrip  receipts  he  received.  Kemp^ 
mm  V.  Smmdenu  366 

Bee  also  MaudaUff  v.  Lt  Bhne,  409 

i2.  If  a  person  who  is  the  inventor  of  a 
scheme  get  gentlemen  to  act  as  a  com- 
mittee, with  intention  of  forming  a  joint- 

.   "atock  company  to  cany  it  into  effect,  and 


he  himself  act  aa  secretary  to  the  codp 
mittee,  he  cannot  maintain  an  action 
against  one  of  the  committee  for  his  ser- 
vices as  such  secretary,  or  for  his  trou- 
ble, or  for  journeys  he  undertakes  in 
furtherance  of  the  execution  of  the 
scheme.    Parkin  v.  Fry.  311 

3.  If  persons  conspire  to  fabricate  shares 
in  addition  to  the  limited  number  of 
which  a  joint-stock  company,  according 
to  its  rules,  consists,  in  order  to  scU 
them  as  good  shares,  they  may  he  in- 
dicted for  it,  notwithstanding  any  imper- 
fection in  the  original  formation  of  the 
company.  Whether  scrip  recei pts,  given 
by  the  bankers  of  such  a  company  in  re* 
turn  for  sums  paid  as  deposits,  can  be 
properly  described  as  sAoro  in  the  in- 
dictment, qutere.    Rex  v.  MoiL  581 

JUDGMENT. 
See  CovaT,  !• 

JURT,  SPECIAL. 

Where  a  case  turned  solely  on  a  question 
of  law,  and  there  was  no  fact  in  dispute 
between  the  parties,  the  Lord  Chief  Jus- 
tice refused  to  certify  for  the  special 
jury.     Wemye  v.  Greenwood.  483 

KIN0*8  EVIDENCE. 
See  Evioairca,  5. 

LANDLORD  AND  TENANT. 

See  ALLsoATioir,  2. 

A.  makes  an  agreement  with  B.  for  the 
sale  of  premises,  at  the  time  in  the  pos- 
session of  C,  under  an  agreement  for 
four  years,  (three  of  which  have  ex- 
pired,) and  undertakes  to  B,  that  he  will 
do  such  repairs  as  are  left  undone  by  C. 
at  the  expiration  of  his  {€/»)  tenancy. 
B.  makes  an  agreement  with  C.,  in  por- 
suance  of  which  C.  quits  before  the  end 
of  the  four  years,  leaving  the  premises 
out  of  repair. — Sembie,  that  A.  is  bound 
to  perform  the  repairs  at  the  time  of  C/« 
quitting,  though  it  is  before  the  expira- 
tion of  the  tenancy  created  by  the  agree- 
ment between  A.  and  C.  If  the  declara- 
tion in  an  action  by  B.  against  A,  aver 
that  C.  did  not  leave  the  premises  in 
good  repair  ai  the  expiration  of  kit  k^ 
anei/,  the  agreement  between  A.  and  C. 
need  not  be  produced  to  prove  such  ave^ 
ment.    Gooaaon  v.  GouldmiUu         555 

LARCENY. 

See  Evinsirca,  7. 

1.  If  a  man  and  woman  be  indicted  for  a 
larceny,  the  latter  as  a  single  womaa,  it 
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is  not  sufficient  to  entitle  her  to  an  ac- 
qnittal  on  the  gronnd  of  coercion,  to 
prove  both  jointly  committed  the  offence, 
and  that  she  had  lived  with  the  man  for 
two  years,  and  was  reputed  his  wife — 
bat  snch  evidence  must  be  given  as  to 
satisfy  the  Jury,  that  the  prisoners  are 
in  &ct  married  persons,  though  it  is  not 
absolutely  necessary  to  prove  the  actual 
marriage  of  the  parties.    Hex  v.  thuaalL 

434 
3.  If  the  only  evidence  against  a  prisoner 
indicted  for  larceny  be,  that  the  goods 
were  found  in  his  possession  sixteen 
months  after  they  had  been  stolen,  the 
Judge  will  direct  an  acquittal,  without 
calling  on  him  for  his  defence.  Rtx  v. 
-f.  459 

LEASE. 

See  AsBieiraB,  1. — BAVKmurr,  16. — Fon- 

rSITUBSy  1. 

LETTERS. 

See  EvinivcB,  1, 2,  6^— Libbl,  3w— Siova- 

Tuai,  1. 

LIBEL. 
See  FomBiev  Statb,  1, 3. 

1.  In  an  action  for  a  libel  in  a  review,  it  is 
sufficient  to  set  oat  the  contents  of  an 
index,  (referring  to  the  article  in  the 
body  of  the  review,)  which  is  of  itself  a 
libel,  and  no  reference  need  be  made  to 
the  article  itself,  if  the  index  contains  per 
se,  prima  fade^  libellous  matter. — Buek" 
ingham  v.  Murray,  46 

S.  If  in  a  libel  asterisks  be  put  instead  of 
the  name  of  the  party  libelled,  to  make  it 
actionable,  it  is  sufficient  that  the  party 
should  be  so  designated,  that  those  who 
know  the  plaintiff'  may  understand  that 
he  is  the  person  meant;  and  it  is  not 
necessary  that  all  the  world  should  un- 
derstand it  Bat  if  witnesses,  who  state 
that  they  understand  that  the  plaintiff"  is 
the  person,  also  say  that  they  were  en- 
abled so  to  understand  by  the  perusal  of 
another  libel,  with  which  the  defendant 
had  no  concern,  their  evidence  ought  to 
be  laid  out  of  the  case.  Bourke  v.  War- 
ten.  307 

3.  If  a  letter,  set  out  as  inducement,  be 
alleged  to  contain  **  the  words  and  mat- 
ter following,"  and  when  the  letter  is 
read  in  evidence,  it  is  found  to  contain 
all  Uiat  is  stated  in  the  declaration  and 
something  more,  this  is  no  variance. 

4.  A  circular  by  the  secretary  of  a  society 
for  the  protection  of  trade  against  swind- 
lers and  sharpers,  stating  that  the  plain- 
tiff* is  considered  an  improper  person  to 
be  proposed  to  be  ballotted  for  as  a  mem- 

.  bcr  of  that  society,  meaning  thereby,  that 


the  plaintiff*  is  a  sharper  and  swindler,  is 
a  libel ;  and  if  the  jury  are  satisfied  that 
that  imputation  is  made,  it  is  a  libel, 
however  cautiously  the  paper  may  be 
worded.    GoUiiem  v.  Fou.  252 

But,  on  a  defect  in  the  declaration,  the 
judgment  was  arrested.  Addenda  iii. 

5.  If  on  the  trial  of  an  indictment  for  pub- 
lishing an  obscene  snuff-box,  a  witness 
prove  that  the  defendant  exhibited  to  him 
the  box  produced  on  the  trial— or,  a  box 
exactly  similar— this  is  not  sufficient,  if 
the  witness  cannot  identify  it  as  the  very 
box  exhibited  to  him.  Semble—That  a 
count  charging  the  defendant  with  hav- 
ing an  obscene  libel  in  his  possession, 
with  intent  to  publish  it,  is  not  good. 
Bex  V.  Boeemtem,  414 

6b  In  an  action  on  the  case  for  a  libel  in  a 
newspaper,  the  plaintiff' cannot  give  evi- 
dence of  the  contents  of  a  placard  posted 
in  the  window  of  a  third  person,  although 
the  placard  states  what  wUi  appear  in  the 
defendant's  newspaper  respecting  the 
plaintiff',  and  that  which  is  foretold  does 
appear  accordingly.    Baikee  v.  Bieharde^ 

562 

7.  Sem6/(&— that  in  an  action  for  a  libel, 
evidence  of  facts  which  do  not  amount 
to  a  justification,  may,  under  circum- 
stances, be  received  in  mitigation  of 
damages,  though  special  pleas  of  justifi- 
cation, which  were  on  the  record,  have 
been  withdrawn  before  the  trial,  and  the 
plaintiff'  in  consequence  is  not  prepared 
with  evidence  to  answer  the  defendant's 
proof.  A  witness,  who  has  given  evi- 
dence on  his  examination  in  chief  as  to 
the  truth  of  a  libel,  may  be  asked  on  his 
cross-examination  whether  the  MS.  of 
the  libel  was  not  written  by  him,  and  he 
is  bound  to  answer  the  question.  Eati 
V.  Chapman,  570 

LIGHT. 

1.  To  constitute  an  illegal  obstruction,  by 
building,  of  the  plaintiff's  ancient  lights ; 
it  is  not  sufficient  that  the  plaintiff"  has 
less  light  than  he  had  before :  but  there 
must  be  such  a  privation  of  light  as  will 
render  the  occupation  of  his  house  un- 
comfortable, and  prevent  him,  if  in  trade, 
from  carrying  on  his  business  as  bene- 
ficially as  he  had  previously  done.  Back 
V.  Siaety.  465 

LOAN. 
See  Foanev  Statb,  9. 

LODOINO& 
See  Disraiss,  1, 2 

I.  If  a  party  lets  lodgings  to  an  immodest 
woman,  to  enable  her  to  consort  with  the 
other  sex,  he  cannot  recover  in  an  action 
for  the  lodging  so  supplied ;  but  if  tha 
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woman  merely  lodges  there,  uid  reeeiTes 
her  risitors  elsewhere,  he  may.  Afplt- 
ton  V.  VampbeiL  347 

LUNATIC. 

1.  A  person  who  in  1833  was  found  a  Inna- 
tic  from  1809,  is  liable  for  necessaries 
suitable  to  his  degree  furnished  to  him  in 
the  year  1819,  he  at  that  time  acting  in 
all  the  ordinary  affairs  of  life ;  if  it  ap- 
pear that  he  had  been  imposed  upon,  it 
might  be  otherwise.  Baxter  r.  Earl  af 
Portsmouth,  178 

9.  MThether  a  person  can  set  up  his  own 
lunacy— Qioere.  ibid, 

MAGISTRATE. 

See  NoTici,  1. 

Stmbte^-^VToof  that  a  man  acts  as  a  mi^s- 
trate  is  proof  of  his  being  so ;  but  if  he 
never  acted  as  such,  you  must  produce 
the  commission,  because  you  can  have 
no  other  evidence.    Snow  v.  Peaeoek,  915 

MAIMING  CATTLE. 

Injuring  a  sheep  by  setting  a  dog  at  it,  is 
not  such  a  maiming  or  woun£ng  as  is 
within  the  stat  4  Oeo.  4,  e.  64,  t.  9.  Xex 
T.  Hughe$.  490 

MALICIOUSLY  ARRESTING  AND 
HOLDING  TO  BAIL. 

See  Aamiirr,  1. 

1.  An  action  lies  for  maliciously  holding  a 
party  to  bail,  although  he  is  never  ar- 
rested, but  is  told  that  there  is  a  writ  out 
against  him,  and  he  goes  to  the  sherifi*s 
officer  and  gives  bail.    Small  v.  Cfrey, 

605 

9.  Form  of  declaring.  Ibid, 

MARKET. 

Sem^XB— That  the  owner  of  a  market  can 
maintain  no  action  against  a  person  sell- 
ing in  the  street  near  the  market,  if  he 
allows  the  area  of  the  market  to  be  partly 
used  for  purposes  unconnected  with  the 
market,  although  there  may  be  sufficient 
room  left  in  the  market,  especially  if  no 
notice  was  given  to  the  defendant  that 
there  was  room  for  him  to  sell  in  the 
market    Prinde  v.  Leurit,  66,  Addenda  ii. 

MERGER. 
See  DiBT,  I. 

MARRIAGE. 
See  Labcivt,  1. 

1.  In  an  action  by  a  lady  for  a  breach  of 
promise  of  marriage,  it  is  not  necessaiy, 


for  the  purpose  of  making  ont  Aeunitail 
promises,  which  are  necessary  to  nip. 
port  the  action,  that  the  plainttfT  by  vorai 
consented  to  accept  the  defen&at:  but 
the  jury  may  infer  such  consent  from  the 
circumstances  of  her  making  no  objee* 
tion  at  the  time  o(  the  offer,  and  ber 
afterwards  receiving  visits  from  die  ^ 
fendant  in  the  capacity  of  a  sailor. 
Daniel  v.  Bowlee*  553 

9.  To  support  an  action  for  a  breach  of 

Eromise  of  marriage,  if  the  defhidut 
as  not  married  another,  there  mnst  be 
evidence  of  an  offer  to  marry  on  the  put 
of  the  plaintiff  and  a  refosal  by  the  de- 
fendant But  if  the  plaintiff's  fttker 
went  to  the  defendant  and  asked  bim  if 
he  intended  to  fulfil  his  engagements  to 
his  daughter,  and  he  repUed  certainly 
not;  proof  of  this  will  be  sufficieDt, 
Gough  y.  Farr.  €St 

MASTER  AND  SERVANT. 

1.  If  an  agreement  be  entered  into  for  the 
employment  of  a  clerk  for  foor  yran^ 
from  the  1st  of  January,  1823,  at  a  salary 
of  400il  a  year,  and  the  clerk  be  paid  op 
to  the  first  of  January,  1825;  and  iniu^, 
1825,  the  clerk  is  dismissed  from  his  em- 
ployment, he  may  commence  an  action 
m  Miehaetmae  Term,  1825,  thongh  at  that 
time,  according  to  tiie  agreement,  a  yearns 
salary  would  not  be  due.  Pagani  v. 
GandolJL  370 

9.  If  a  clerk  be  engaged  at  a  salary  of  100/ 
a  year,  and  have  received  his  wages  up 
to  a  certain  time,  and  serve  for  some 
time  longer,  and  then  leaves  the  serrice 
before  the  year  expires,  withoot  doc 
cause  and  without  any  notice;— wbethff 
he  is  entitled  to  recover  wages  np  to  the 
time  of  his  quitting  —  Qaeare,  At  all 
events,  he  is  liable  to  a  cross  aetioD  for 
leaving  the  service  without  notice.  Actt- 
man  v.  Bouhwie.  SIO 

3.  The  law  founded  upon  usage,  which 
justifies  the  discharge  of  domestic  se^ 
vants  on  giving  a  monlh*s  notice,  thoagh 
there  was  a  yearly  hiring,  does  not  apply 
to  a  person  in  the  situation  of  a  clerk  to 
an  army  agent  receiving  a  salary  of  500t 
a  year.    Beealon  v.  CoUyer,  ^ 

MESNE  PROFTHS. 

In  an  action  for  mesne  profits,  the  jodf- 
ttent  in  ejectment  Is  conclusive  of  the 

Slaintiff*s  right  to  the  premises  from  the 
ay  of  the  demise  laid  in  the  deelaratum 
in  ejectment. but  is  no  proof .^^f**^' 
fendant's  possession  at  that  time.  ™ 
consent  rjile  admits  the  possessioo  at  the 
Ume  of  the  service  of  the  declaratioii  m 
ejectment;  but  if  the  plaintiff  inteads  to 
go  for  profito  antecedent  to  that  time*  M 
must  give  distinct  evidence  of  the  defend- 
ant's possession.    DodweU  v.  Oitbt,  6l» 
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miller: 

i.  If  the  miller  to  a  rendor  of  corn  receive 
an  order  from  such  vendor  to  deliver  a 
qaantity  of  flour  to  the  vendee,  and  ac- 
ta ally  deliver  a  part  under  several  sab- 
orders  from  the  agent  of  the  vendee,  and 
afterwards  refuse  to  deliver  the  remain- 
der on  the  ground  of  his  having  no  more 
of  the  vendor's  flour  in  his  possession ; 
the  vendee  may  maintain  trover  against 
him,  and  will  not  be  put  to  bring  a  spe- 
cial action  of  aaumpiit  on  an  implied 
promise  to  deliver  the  whole.  Smith  v. 
Cook.  376 

9.  Where  goods  have  been  sold  by  a  miller, 
nnder  circumstances  which  give  him  the 
right  of  refusing  to  deliver  them,  evi- 
dence of  the  insolvent  state  of  the  buy- 
er's circumstances  cannot  be  received  in 
an  action  of  trover^  brought  by  the  in- 
dorsee of  the  bill  of  lading  against  the 
wharfingers  of  the  miller,  unless  such 
evidence  can  be  brought  home  to  the 
knowledge  of  the  plaintiflU  HoUiday  v. 
Mann.  509 

MONEY  HAD  AND  RECEIVED. 

Sett  BARKmvrr,  13. 

The  brokers  to  certain  ship  owners  charged 
their  employers  certain  sums  of  money 
for  work  done  to  their  ships,  under  the 
head  of  stevedore.  The  labor  of  a  steve- 
dore was  performed  by  a  man  whom 
they  employed,  and  to  whom  they  paid 
several  sums  of  money,  but  far  less  in 
amount  than  their  own  charges ;  the  ship 
owners  were  aware  that  the  brokers 
charged  them  more  than  they  paid  the 
workmen,  but  made  no  objection  on  ac- 
count of  their  zeal  and  diligence :  Held^ 
that  one  of  the  workmen,  under  such 
circumstances,  could  not  maintain  an 
action  for  the  larger  sums  received  by 
the  brokers,  as  money  had  and  received 
to  his  use.     WiUon  v.  Colim,  363 

MORTGAGE  OP  A  SHIP. 

If  the  brokers  to  the  mortgagee  of  a  ship, 
who  has  taken  possession,  receive  the 
freight,  it  is  not  recoverable  from  them 
in  an  action  of  astumpsit  by  the  assignees 
of  the  mortgagor,  (he  having  become  a 
bankrupt,)  if  a  sum  equal  in  amount  has 
been  applied  by  the  mortgagee  to  the 
payment  of  the  seamen's  wages.  Dean 
V.  M^Gkie.  387 

NEGLIGENCE. 

In  an  action  on  the  ea$e  against  an  attorney 
for  negligence,  if  the  declaration  state 
that  the  plaintiff  retained  him  to  see  if  a 
certain  security  were  good,  and  that  he 
accepted  the  retainer  and  neglected  his 
duty,  and  represented  the  security  to  be 
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good,  and  that  the  plaintiff  advanced  his 
money,  and  that  the  security  was  bad, 
by  means  of  which  the  plaintiff  lost  the 
interest,  the  gist  of  the  action  is  the  neg- 
ligence; and  therefore  the  statute  of 
limitations  runs  from  the  time  of  the 
negligence,  and  not  from  the  time  of  the 
loss  of  the  interest  HoweU  v.  Young.  338 

NOTICE. 

fiee  PmAeTicB,  6^— Chick,  9. — Bill  or  Ez- 
(  GBAveiy  3,  7. — Baxk  Notbs,  4. 

1.  A  notice  of  action  to  a  magistrate  sign^ 
ed  by  a  firm  of  two  attorneys,  who  are 
partners,  and  employed  by  the  plaintiff, 
is  good.  And  if  it  be  signed  T.  4-  W,  A, 
W.,  this  is  good,  though  the  Christian 
name  of  one  is  T.  A.,  and  of  the  other 
W.  A.,  if  there  was  no  other  firm  of  the 
same  surname.    James,  v.  Swift.       237 

2.  A  notiee  of  setoff  can  only  be  given  with 
the  plea  of  the  general  issue.  If  there 
be  any  other  plea  besides  the  general 
iAsue,  the  set-off  must  be  pleaded.  Welh 
ber  V.  Venn.  310 

3.  If  notice  of  disputing  an  act  of  bank- 
raptcy  be  served  on  the  clerk  of  the 
assignee  at  his  counting  house,  that  is  a 
good  service  of  it.    Widger  v.  Browning. 

533 

NONSUIT. 
See  RsFLBViir,  1. 

NUISANCE. 

1.  If  a  party  set  up  a  noxious  trade  remote 
from  habitations  and  public  roads,  and 
after  that  new  houses  are  built  and  new 
roads  constructed  near  it ;  the  party  may 
continue  his  trade,  although  it  be  a  nui- 
sance to  persons  inhabiting  such  houses 
or  passing  along  such  roads.  Rex  v. 
Cross.  483 

2.  To  support  an  indictment  for  a  nuisance, 
it  is  not  necessary  that  the  smells  pro- 
duced by  it  should  be  injurious  to  health ; 
it  is  sufficient  if  they  be  offensive  to  the 
senses.    Eex  v.  NeiL  485 

3.  If  by  a  private  act  of  Parliament,  all 
houses  for  the  slaughtering  of  horses 
withtn  one  thousand  yards  of  a  certain 
workhouse,  are  to  be  deemed  public  nui- 
sances and  removed;  but  if  they  existed 
before  the  act,  the  owners  are  to  receive 
a  compensation :  Heid^  that  if  an  indicts 
ment  be  framed  at  common  law  with 
counts  on  that  act,  the  defendant  may  be 
convicted ;  and  if  he  so  carried  on  the 
trade  as  to  be  in  fact  a  public  nuisance, 
he  is  not  then  entitled  to  any  compensa- 
tion.   Rex  V.  Watts.  486 
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ONUS  PROBANDL 
Ate  HvtBAVD  AVB  Wits,  6. 

OUTLAWRY. 
See  Pbacticb,  3,  4. 

OWNER,  REPUTED. 
Set  BAifKmurr,  16. 

PARISH. 

On  the  qnestion  whether  a  place  is  parcel 
of  a  certain  parish ;  old  entries  made  by 
a  churchwarden  in  a  book,  by  which  he 
does  not  char^^  himself,  but  in  which  he 
merely  makes  statements  relative  to  re- 
pairs, dec.,  done  to  a  chapel  in  the  parish 
church,  alleged  to  belong  to  the  place  in 
qnestion,  are  not  evidence.  Cooke  (Esq  ) 
y.  Banke,  478 

PARTICULAR  OF  DEMAND. 

If  the  declaration  is  oa  a  bill  of  exchange 
and  for  goods  sold,  and  a  particular  of 
demand  is  obtained  under  a  Judge's  or- 
der, the  plaintiff  may  recover  on  the  bill, 
though  it  is  not  mentioned  in  his  parti- 
cular of  demand.     Cooper  v.  Amoe.    967 

PARTNER. 
See  EviDivcx,  4. — Psbjvbt,  1. 

1.  An  indorsee  of  a  bill  of  exchange  can- 
not recover  against  the  acceptors  of  a 
bill,  accepted  by  one  who  was  formerly 
a  partner,  if  such  person  had  ceased  to 
be  a  partner  at  the  time  of  the  accepting 
of  the  bill,  even  though  the  bill  was  ac- 
cepted for  a  partnership  debt,  unless  the 
person  still  held  himself  out  to  the  world 
as  a  partner,  as  if  he  allowed  his  name 
to  remain  on  the  door  of  the  house  of 
business,  or  the  like.  Dotman  v.  Orchard. 

104 

.  •  If  one  of  the  partners  gave  notice  to  a 
witness  that  they  had  ceased  to  be  par^ 
ners,  that  might  be  evidence  for  the  de- 
fendants; but  a  conversation  between 
the  witness  and  one  of  the  defendants,  in 
which  he  so  stated,  is  clearly  not     Ibid. 

3.  Ileld,  that  the  indorsee  for  value  of  a 
bill  of  exchange  cannot  maintain  an  ac- 
tion on  a  bill  accepted  by  one  partner  in 
a  transaction  not  relating  to  the  partner- 
ship, against  a  secret  partner ;  because 
such  secret  partner  had  neither  privity 
of  interest  in  the  bill,  not  being  accepted 
in  a  partnership  transaction;  nor  was 
the  bill  taken  on  his  credit,  as  he  was 
not  known  to  be  a  partner.  lUoydy, 
Mkby,  138 

4.  Both  of  two  partners  are  liable  for  gas 
furnished,  if  they  have  both  had  the  use 


of  it,  though  the  lease  of  the  whaif  opoi 
which  it  is  supplied  is  granted  only  tr 
one  of  them.  The  CUy  of  London  Gm 
Light  and  Coke  Company  v.  NiehoUt,  365 

5.  If  money  be  lent  to  one  of  two  partDen 
who  says  he  borrows  it  for  the  firm,  snd 
he  misapply  it,  and  there  be  proof  thai 
the  plaintiff  lent  it  under  circumstancei 
of  negligence  and  out  of  the  ordinary 
course  of  business,  he  cannot  recover 
against  the  other  partner.  Loyrf  v.  Frath 
Jield.  335 

6.  If  money  be  lent  to  one  partner  on  his 
individual  credit,  the  fact  that  it  is  ap* 
plied  in  discharge  of  the  liabilities  of  the 
firm  will  not  enable  the  lender  to  sne  the 
firm  for  its  repayment.  Ibid, 

7.  If  a  party  recover  damages  m  eoe 
against  one  of  two  joint  coach  proprie- 
tors, for  an  injury  sustained  by  the  negli- 
gence of  their  servants,  such  proprietor 
may  maintain  an  action  against  his  eo- 
proprietor  for  contribution,  if  he  prove 
at  the  trial  that  be  was  not  personaltr 
present  when  the  accident  nappened. 
Wookjf  V.  Bflrfle.  417 

PATENT. 

1.  On  ecL  fa.  to  repeal  a  patent  for  a  ma* 
chine,  on  the  ground  that  it  is  not  new, 
yon  may,  to  prove  that,  put  into  the  hand 
of  a  witness  who  had  constructed  a  ma^ 
chine  for  the  same  purposes,  a  drawing, 
not  made  by  himself,  and  ask  him  wb^ 
ther  he  has  such  a  recollection  of  the 
machine  he  made  as  to  be  able  to  say 
that  that  is  a  correct  drawing  of  it 
Hex  V.  Hodden.  164 

9.  A  patent  reciting  that  the  invention  is 
for  producing  a  certain  effect  with  a  ma* 
chine,  and  that  his  machine  will  make 
paper  of  all  widths,  from  one  to  twclYS 
feet,  cannot  be  supported  if  no  one  ma- 
chine will  produce  this  effect  Bhaam 
v.  Eiaee.  Addenda  rx 

PERJURY. 

1.  If  il.  be  indicted  for  perjury  in  swearing 
that  he  did  not  enter  into  a  verbal  agree. 
ment  with  B,  and  Cfor  them  to  become 
joint  dealers  and  co-partners  in  the  trade 
and  business  of  druggists ;  and  it  appear 
in  fact  that  B,  was  a  druggist,  keeping  a 
shop  with  which  A.  had  nothing  to  do; 
but  that  A,  and  C.  being  sworn  broken 
could  not  trade,  and  therefore  made 
speculations  in  drugs  in  B*s  name,  with 
his  consent,  he  agreeing  to  divide  profit 
and  loss  with  A.  and  C.,-  this  will  not 
support  the  indictment,  as  this  is  not  the 
sort  of  partnership  denied  by  A  ^V^ 
oath.    Bex  v.  TVieifcer.  500 

2.  If  an  indictment  for  perjniy  charge  that 
the  defendant  falsely  swore  to  certain 
facts,  and  the  deposition  appear  to  be 
joint,  and  that  his  wife  first  deposes  10 
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the  facts,  and  then  the  defendant  swear 
that  he  is  sure  that  A.  B.  is  one  of  the 
persons  who  assaulted,  dto^  this  is  no 
▼ariance,  as  it  is  sufficient  for  the  indict- 
ment to  state  the  substance  of  what  the 
defendant  swore.    Rtx  v.  GrmdaiL     563 

PLEADING. 

See  AxLB»ATioir. — ^Autbivois  AcaviT*— 
Falsi  Ixprisommivt,  1. — WAaaANTT,  4. 

1.  To  support  a  plea  that  the  trustees  under 
a  private  act  of  Parliament  did  not  aUou 
or  permit  the  defendant  to  have  the  ex- 
clusive privilege  of  collecting  dust  and 
ashes  in  a  certain  place,  it  is  necessary 
to  prove  some  positive  act  of  obstruction 
on  their  part;  and  it  is  not  enough  to 

Erove  that  a  third  party  took  them  away, 
aving  a  right  to  do  so.     Towtuon  v. 
GreetL  110 

9.  And  it  seems  ^that  this  is  no  answer  to 
an  action  on  a  written  contract,  to  pay  a 
certain  sum  for  the  dust  of  a  parish,  but 
the  party  must  seek  relief  in  equity.  IbieL 

3.  An  averment  of  a  tender  of  a  bail-bond 
lor  execution,  is  not  proved  by  evidence 
of  the  sherifTs  officer  going  to  the  defend- 
ant and  asking  him  to  sign  the  bail-bond, 
no  bond  being  produced,  he  having  none 
with  him,  and  his  assistant  only  having 
some  blank  bonds  in  his  pocket,  which 
he  always  carried.    Jamudn  v,  Algar. 

349 

4.  Form  of  a  count  for  maliciously  holding 
to  bail,  where  there  has  been  no  arrest. 
Small  V.  Gray.  605 

POSSESSION. 
See  LAmcxvT,  3. 

PRACTICE. 

See  JunT,  (Spbcxal,)  1* — ^Norica,  2. — Pun 
nAmmixn  coiiTiiruAircs,  1^ — ^Trial,  1,  9. 

i.  Scire  fadtu  on  a  forfeited  recognizance. 

Mode  of  proceeding.    Rex  v.Wiblin.     10 
ft.  A  plaintiff*  may  be  nonsuited  after  a  plea 

of  tender.    Anidereon  v,  Shaw.  85 

3.  If  a  plaintiff*  in  a  writ  of  error  to  reverse 
an  outlawry,  has  assigned  as  error,  that 
he  was  beyond  sea  when  the  exigent 
was  awarded,  and  the  defendant  in  error 
plead  that  **  he  left  the  realm  of  his  fraud 
and  covin,  and  to  defeat  him  of  his  just 
debt,  and  for  the  purpose  of  avoiding  the 
outlawry,**  and  on  this  plea  issue  be 
taken :  at  the  trial  the  defendant  in  error 
begins.    Bryan  r.Wagiiaff. 

135,  Addenda  ii. 

4.  If  on  the  trial  it  appear  that  a  suit  was 
commenced  against  him  by  original,  and 
instead  of  giring  bail  he  evades  the 
officer,  and  goes  abroad,  this  is  evidence 
to  induce  the  jury  to  presume  that  he 


went  out  of  the  country  to  avoid  ontiaw 
ry;  because  he  must  be  supposed  to 
consider,  that,  if  he  is  so  sued,  ana  does 
not  appear,  an  outlawry  will  follow.  But 
if  the  proceeding  against  him  had  been 
by  bill,  it  would  be  otherwise.  Jbid, 

5.  Whether  the  plea  of  the  defendant  be 
good  in  law — Qutere.  Ibid, 

6.  If  a  party  to  a  cause  is  abroad,  but  em« 
ploys  an  attorney  to  conduct  it,  he  will 
be  presumed  to  have  left  in  the  hands  of 
that  attorney  all  papers  material  to  the 
cause ;  and  therefore,  if  on  the  13th  of 
December,  between  the  hours  of  five  and 
six  in  the  afternoon,  notice  is  given  to 
his  attorney  to  produce  a  paper  material 
to  the  cause,  and  the  trial  comes  on  on 
the  15th  of  December,  this  notice  to  pro* 
duce  is  sufficient;  and  if  the  paper  b« 
not  produced,  the  other  party  may  give 
secondary  evidence  of  its  contentai 
&  C.  126 

7.  After  the  plaintiff*  has  closed  his  case, 
the  learned  Judge  will  generally  allow 
him  to  adduce  fresh  evidence  to  obviata 
objections,  which  are  beside  the  justice 
of  the  case,  but  not  to  get  rid  of  any  dif- 
ficulty on  the  merits.  In  actions  by  the 
assignees  of  bankrupts,  if  the  commis- 
sion issued  between  the  2d  of  March  and 
the  1st  of  September,  the  formal  proofs  in 
support  of  the  commission  must  be  made 
out  by  parol  evidence  of  the  trading,  act 
of  bankruptcy,  dec,  whether  notice  of 
disputing  them  has  been  given  or  not. 
Semble,  that  evidence  of  the  mere  fact 
of  a  bankrupt  having  drawn  or  indorsed 
a  bill  for  100/.,  and  of  that  bill  being  over 
due  in  the  hands  of  a  holder,  is  not  suflIU 
cient  proof  of  a  petitioning  creditor's 
debt,  without  proof  of  a  default  in  the 
acceptor.    Gilet  v.  PawelL  259 

PRESUMPTION. 
See  EviniircB,  1. — Sbsvctiov,  1* 

PIUNCIPAL  AND  AGENT. 
See  CAmaisa,  4. 

1.  If  an  agent  employed  to  sell  coals  make 
a  bargain  in  his  own  name  with  a  trades- 
man, to  furnish  him  with  coals  ^n  credit, 
for  which  in  return  he  is  to  receive  goods 
or  credit,  and  the  coals  and  the  goods  be 
both  delivered,  the  real  seller  of  the  coals 
may  recover  the  price  of  the  tradesman,  if 
his  name  be  in  the  ticket  sent  with  the 
coals  as  the  seller ;  because  the  tradesman, 
after  that,  is  bound  to  inquire  into  the 
nature  of  the  agent's  situation,  and  should 
not  continue  to  treat  him  as  a  principal. 
Pratt  v,  WiUty,  350 

2.  If  before  sending  goods  by  a  carrier,  the 
sender  applies  at  his  wharf  to  know  at 
what  price  certain  goods  will  be  carried, 
and  he  is  told  2ff.  6J./Mrcwt.,  by  a  clerk 
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▼ho  is  tnmsactiiig  the  business  there, 
and  on  the  faith  of  this  he  sends  the 
goods :  the  carrier  cannot  charge  more, 
although  it  be  proved  that  the  carrier 
had  previously  ordered  his  clerks  to 
charge  all  goods  according  to  a  printed 
book  of  rates,  in  which  3«.  6dl  /mt  cwt 
was  set  down  for  goods  of  the  sort  in 
question.  Winkfidd  v.  Paekingian,  599 
3w  If  a  person  employed  by  the  administra- 
tor of  a  deceased  debtor,  to  wind  up  the 
concerns  of  the  deceased's  business,  give 
an  undertaking  to  a  creditor  of  the  de- 
ceased, to  furnish  money  to  meet  an  ac- 
ceptance which  such  creditor  has  given, 
in  furtherance  of  an  accommodation  ar- 
rangement for  delaying  payment,  in  the 
hope  that  funds  may  be  forthcoming,  he 
is  liable  on  such  undertaking,  though  he 
was  merely  a  clerk,  and  had  no  interest 
in  the  goods  sold  by  the  creditor,  and 
had  not  received  any  funds  which  he 
could  apply  to  the  discharge  of  the  debt 
Jfaud  V.  Waierhouat,  579 

PRINTER. 

A  printer  cannot  recover  against  the  pub- 
Usher  for  printing  a  work,  which  con- 
tains the  life  of  a  prostitute  and  the  his- 
tory of  her  amours  with  various  persons, 
and  it  is  no  answer  that  the  parties  are 
mparideHdo.    PopkU  y,  StockdaU,   198 

PRISONER. 
See  Pat  Ruls,  1. 

PRIVILEOED  COMMUNIGATION& 
See  WiTVBts,  3, 

PRIZE  FIGHT. 

!•  All  persons  present  countenancing  a 
prize  fight  are  guilty  of  an  offence.  Bex 
V.  BiUingham.  234 

ft.  When  a  prize  fight  is  expected,  the 
magistrates  ought  to  cause  the  intended 
combatants  to  be  brought  before  them, 
and  compel  them  to  enter  into  securities 
to  keep  the  peace  till  the  assizes  or  ses- 
sions, and  if  they  refuse  to  enter  into  se- 
curities, to  commit  them.  IM* 

PROHIBITED  GOODS. 
See  Co3rTmABAin>,  1. 

PROMISE  OF  MARRIAGE,  BREACH 

OF. 

See  Marbxaos. 

PROMISSORY  NOTE. 

1.  The  declarations  of  a  former  holder  of 
a  promissory  note,  payable  on  demand, 


made  while  he  was  the  holder,  ue  boc 
evidence  for  the  defendant  in  an  actkm 
by  a  sul>sequent  holder,  unless  the  sole 
had  been  presented  for  payment  before 
such  declarations  were  made.  Benuk 
V.  White.  8 

3.  Certain  persons,  directors  of  a  coo- 
pany,  borrowed  of  certain  bankers,  lor 
the  use  of  the  company.  200(U.,  for  which 
they  gave  sl  Joint  md  aeeenU  note.  Short' 
ly  after,  at  a  meeting  of  the  directon,  at 
which  one  of  them  was  not  present,  hslf 
the  money  was  paid  ofi^  and  a  kint  pro* 
missory  note  drawn,  to  which  the  sig:Ba- 
tores  of  all  the  directors  were  obtained. 
This  note,  on  being  tendered  to  the  bank- 
ers, was  refused ;  upon  which  the  secr^ 
tary  to  the  company,  who  had  no  gcn^ 
ral  authority,  consulted  with  two  of  the 
directors,  neither  of  them  being  the  one 
who  did  not  attend  the  meeting,  and  with 
their  permission  added  to  the  note  the 
words  jointly  and  eeveraUy  .* — Rdd^  in  an 
action  on  the  note  by  the  bankers  against 
such  one  director,  that  he  was  not  Uable, 
thoQgh  on  being  wrritten  to  for  payment, 
his  only  reply  was,  <*  that  from  the  death 
of  a  relation  he  could  not  then  attend  to 
the  subject,  but  would  give  it  bis  earliest 
attention  :** — Hetd  also,  in  the  same  case, 
that  such  one  director  was  not  liabk 
upon  the  original  consideration,  though 

*  he  was  present  when  the  monef  was 
borrowedC  it  appearing  that  one  of  the 
plaintiffs,  the  finn  being  composed  of 
three,  was  an  ori^nal  holder  of  shares 
which  had  been  afterwards  sold,  and  the 
produce  of  them  paid  to  another  of  the 
plaintiiTs.    Perring  (Bart.)  v.  Hone,  401 

PROMOTIONS,  S93,  641. 


PROOP. 


See  Allsvatioit,  I«— 
■iL,  S,  5. — Sanucnoii,  1 
Woan. 


,  a.— I* 

Wiu,  1*- 


PROSTITUTION. 
See  Bovn,  l.^LoneiHes,  1 

PUBLICATION  IN  NUMBERS. 

If  a  party  agrees  to  take  a  work  which  is 
to  be  published  in  eighteen  nnmbers,  a« 
intervals  of  two  months ;  and  after  re 
ceiving  several  numk>er8,  refuses  to  take 
any  more,  and  also  to  pay  for  those 
which  he  has  had ;  an  action  will  lie  foi 
the  price  of  the  latter,  and  the  stttote  of 
frauds  does  not  apply,  though  the  orig; 
nal  contract  was  not  to  be  executed  wiA 
in  a  year,  for  the  law  in  soch  case  will 
imply  a  further  contract  to  pay  for  each 
number  as  it  is  delivered,  JKmor  v.  Pjfat 
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IPUBUG  HOUSE. 


1.  Tn  assumpnt  on  an  agreement  to  trans- 
fer a  public  house,  and  assign  the  li- 
censes, the  parties  binding  themselves 
in  a  penalty  for  the  performance  of  the 
terms;  if  the  vendor  could  not  assign 
the  license^  and  the  vendee  had  not  the 
money  ready  at  an  appointment  to  settle 
the  business,  the  penalty  cannot  be  reco- 
vered; but  if  the  vendee  has  paid  the 
deposit,  it  may  be  recovered  back.  Chrhs 
▼.  King,  386 

S.  A  check  upon  a  brewer*s  house  is  not 
sufficient  in  such  a  case  if  tendered  in 
payment,  though  it  be  proved  to  be  the 
constant  practice  to  use  checks  instead 
of  money,  in  order  to  prevent  robbery, 
on  account  of  the  lateness  of  the  hour  at 
which  settlements  take  place  in  the  trans- 
fer of  public  houses.  Ibid, 

PUIS  DARRIEN  CONTINUANCE. 

A  plea  ''puii  darrien  eontinttane^*  may  be 
receivra  at  JVEr  iVtiwon  paper,  and  need 
not  be  transcribed  on  parchment  Mjfen 
V.  TcNfhr,  306 

RACE. 

iSiee  Hoati-IUci. 

RECEIPT. 
See  Jofar-SrocK  Covpjlvt,  3^— Staxv, 

A  paper  in  the  form  of  a  receipt,  if  it  is 
not  given  in  evidence  as  a  reeeijp/,  does 
not  require  a  stamp.    Brookea  v.  Daneg, 

186 

RECEIPT  OP  THE  MASTER  OP  A 

SHIP. 

See  Tmovn,  9. 

RECEIVER  OP  STOLEN  SECURITIES 
POR  MONEY. 

A  receiver  of  stolen  securities  for  money 
is  not  punishable  as  an  accessory  to  the 
felony  under  the  stat  3  Geo,  4,  c.  24.  It 
is  considered  that,  from  its  inaccuracy, 
no  conviction  can  take  place  on  that  sta- 
tute.   Rex  V.  King.  413 

But  see  the  stat  7  and  8  Geo.  4,  e.  39. 

RECOGNIZANCE. 

If  a  recog^nizance  be  estreated  at  the  Quar- 
ter Sessions,  and  a  writ  issue  to  the 
sherifT  to  levy  under  the  stat  3  Geo.  4,  c. 
46f  and  the  sheriff  levy  the  amount ;  the 
Court  of  Quarter  Sessions  has  the  power 
to  mitigate  the  amount,  although  the 
money  has  been  actually  levied,  and  the 
sheriBr  mast  pay  back  the  difference  to 
Vol.  XII.— 102  8  s 


the  party/— Whether  on  such  a  levy  the 
sheriff  is  entitled  to  poundage — Queere. 
Haynn  r.  Hajfion*  621 

REGISTRT  OP  DEED& 

An  examined  copy  of  the  registration  of  a 
deed,  in  the  registry  of  the  county  of 
Middkeex,  is  admissible  as  secondary 
evidence  of  its  contents.    Doe  d.  Vbele  v. 

389 


RENT. 
See  DooBLB  Rbitt,  h — Shbeiyi,  1, 3. 

REPAIR& 
See  AeauucBST,  3. 


REPLETIN. 

In  replevin,  if  the  defendant  avow  for  rent 
in  arrear,  and  the  plaintiff  replies  non 
tentUi,  on  which  issue  is  joined ;  if  the 

Klaintiff  does  not  appear  by  himself  or 
is  counsel  to  open  the  pleadings,  he 
mav  be  nonsuited,  though  it  is  the  defend- 
ant s  record.    Symee  v.  Larby.  358 

SCHOOLMASTER. 
See  Peauds,  Statctb  ov,  1. 


SCRIP  RECEIPTS. 
See  Joivt-Stock  Comfabt,  3. 

SEARCH  WARRANT. 
See  BAjrxmirrr,  15. 

SECRETARY. 
See  Joikt-Stoox  Comvavt,  3. 

SECURITIES. 
See  Embizblbxbbt,  1, 

SEDUCTION. 

In  trespass  for  seducing  the  plaintifi*8  niece 
and  servant,  per  quod  servitium  amieii^ 
evidence  that  the  party  seduced  (being 
about  sixteen  years  of  age)  occasionally 
assisted  in  the  hoasehold  work,  no  ser- 
vant being  kept  in  the  family,  is  sufficient 
to  constitute  the  relation  of  master  and 
servant  between  the  uncle  and  niece; 
and  such  relation  is  not  destroyed  by  the 
circumstance  of  the  niece  being  entitled 
on  her  coming  of  age  to  a  sum  of  nearly 
SOOl,  of  which  the  interest  is  applied  in 
the  mean  time  for  her  benefit  Proof  in 
such  case  that  the  niece,  after  her  sedno- 

2 


810 


INDEX. 


tion  and  abandonment  by  the  defendant, 
returned  to  her  uncle's  house,  where  she 
continued  some  time  in  a  state  of  great 
agitation,  and  received  medical  attend- 
ance, and  was  obliged  to  be  watched  lest 
she  should  do  herself  some  injury,  is 
sufficient  to  raise  the  presumption  of  that 
loss  of  service  by  the  uncle  which  is  ne- 
cessary  to  maintain  the  action.  MamoeU 
▼.  Thamwn,  303 

SERJEANTS'  INN,  FLEET  STREET. 

The  occupiers  of  houses  in  SerfeanU^  hm. 
Fleet  Street,  are  not  liable  to  pay  poor's 
rates  to  the  parish  of  St.  Durutan  in  the 
Wett.    King  V.  ButterwortJL  391 

SERVICE  OF  NOTICE. 
See  NoTiGB,  3. 

SERVICE,  LOSS  OF. 
See  SnuGTiov. 

If  the  plaintiff's  son,  who  was  in  fact  his 
servant,  in  delivering  parcels  from  a 
stage  coach,  receive  an  injury  by  which 
the  father  is  deprived  of  his  services, 
the  father  is  not  entitled,  as  part  of  the 
damages  in  an  action  for  the  loss  of  his 
son's  service,  to  have  a  compensation 
for  the  injurj^  done  to  his  parental  feel- 
ings.   Ftemmgtcn  ▼.  Smithert,  399 

SET-OFF. 
See  AwaiHTioa,  1<— Notzob,  3. 

SHARES. 
See  Joiirr3rocK  Coxvabtt,  3. 

SHERIFF. 
See  Wbit,  1. 

1.  If  the  attorney  for  an  execution  creditor, 
on  being  informed  of  a  claim  by  the 
landlord,  for  rent,  direct  the  shenff*s 
officer  to  withdraw  the  execution,  and  he 
do  so,  and  the  plaintiff  sue  out  a  ea.  sa, 
for  the  debt,  such  execution  creditor  can- 
not  bring  an  action  against  the  sheriff, 
for  falsely  returning  to  thejl./a.  that  so 
much  rent  was  due,  and  he  will  not  be 
entitled  to  recover,  though  he  show  that 
the  supposed  landlord  had  not  a  right  to 
the  rent  claimed,  and  that  the  attorney, 
at  the  time  he  directed  the  officer  to 
withdraw  the  execution,  did  not  know 
what  the  landlord's  title  was.  Stuart  v. 
Whittaker,  100 

8.  If  an  agreement  for  the  assignment  of  a 
piece  of  ground,  on  payment  of  a  sum 
of  1360A,  contain  a  clause  that  die  party 


agreeing  to  take  the  assignment  sbiU 
pay  and  allow  at  the  rate  of  lOOJL  per 
annum,  irom  the  time  of  taking  pos- 
session, till  the  completion  of  the  par- 
chase,  in  equal  half-yearly  payments,  a 
sheriff,  on  a  writ  of  JL/ol,  has  a  rigli^ 
under  such  clause,  to  treat  the  lOOJL  as 
rent,  and  deduct  it  out  of  the  proeecdi 
of  the  execution.  Saunden  v.  Mutgmt, 
(Bart)  294,  AddaSa,  a. 

3.  Trespass  does  not  lie  against  a  sheriff  to 
recover  damages  for  the  seizure  of  pro* 
perty  by  his  iMiiliff,  under  a  writ  of  mi 
jaeiaa  issued  on  a  suit  in  the  cooDty 
court,  because  the  sheriff  is,  in  sach 
case,  a  Judicial  and  not  a  ministerial 
officer.     'Ihuley  v.  Nauau.  589 

4.  A  sheriff^s  officer  may  recover  the  usual 
caption  fees,  notwithstanding  the  stat  93 
if.  6,  &  9.    Toumeend  v.  Carpenter,    118 

SHIP. 

See  DncvmmAf»a«— MovsT  aia  avb  ii- 
caivxD,  h — ^MonTflAei  or  8aip,  1. 

1.  If  in  a  case  where  (there  being  no  char- 
ter party)  the  captain  of  a  ship  delirert 
the  cargo,  and  as  the  best  thing  he  can 
do  for  all  parties,  under  the  existing  cir- 
cumstances, takes  a  bill  of  the  agent  of 
the  persons  to  whom  the  cargo  en  board 
belongs,  for  the  amount  of  Uie  freight : 
this  does  not  discharge  the  owners  of  the 
cargo,  but  they  are  liable  for  the  freight, 
if  the  bill  be  dishonored ;  hot  if  it  appear 
that  he  might  have  had  his  money  of  the 
agent,  and  chose  to  take  the  bill,  it  is 
otherwise.    Strong  v.  Hart,  55 

3.  By  a  charter  party,  on  a  voyage  from 
Liverpool  to  the  Wea/  hulte»,  and  from 
thence  to  London  or  Liverpool,  it  is  agreed, 
that  a  brig  **  shall  be  made,  and  daring 
the  voyage  kept  tight,  staunch,  &c^ai 
the  owner's  expense,  and  that  the  freighter 
shall  pay  freight  at  the  rate  of  200t  ur 
month,  for  any  time  (beyond  six  monlns) 
that  she  may  be  employed,  the  pay  to 
commence  from  the  day  of  sailing,  till 
her  arrival  into  dock  at  the  homeward 
port  of  discharge/'  The  vessel  was 
obliged  to  remain  twenty-eight  days  at 
St.  Domingo^  for  the  purposes  of  repair, 
the  repairs  being  done  at  the  expense  of 
the  owner:  —  Held^  that  during  those 
twenty-eight  days  the  vessel  was  a*- 
ployed  by  the  freighter,  within  the  termi 
of  the  charter  party.    Ripky  v.  Sadfi. 

139 

3.  If  by  some  mistake  of  a  ship^s  manifest, 
a  suit  is  commenced  in  a  foreign  port 
against  the  captain,  for  a  supposed  txa* 
reptitious  landing  of  a  part  of  his  cargo, 
by  which  he  is  delayed  in  prosecuting 
his  voyage,  there  being  no  sait  against 
the  ship:  This  is  not  a  loss  on  whi^ 
the  underwriters  on  Uie  ship  are  liab^*. 
Bradford  ▼.  Levy.  ^^ 
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4.  If  one  execute  a  ship's  articles,  to  senre 
on  board  as  an  able  seaman,  at  certain 
wages,  and  when  on  board  act  as  a  cud- 
dy servant,  if  there  be  no  express  agree- 
ment that  he  shall  receive  separate  wages 
as  a  cuddy  servant,  he  can  maintain  no 
action  against  the  captain  for  wages  in 
that  capacity.  Whether  he  could,  if 
there  were  an  express  agreement, — 
QiMsre.    DaJUr  v.  CrtMtwdL  161 

SIGNATURE. 

A  person,  after  he  became  a  bankrupt, 
and  before  he  had  got  his  certificate, 
called  at  the  office  of  his  attorney,  to 
whom  he  was  indebted,  and  wrote  there 
(the  attorney  not  being  at  home)  a  letter 

Promising  to  pay  him  a  sum  of  100/. 
'he  only  signature  was  a  flourish  of  the 
pen,  which,  it  was  contended  by  the 
plaintiff,  formed  the  letter  M.,  the  initial 
letter  of  the  defendant's  name :  Held,  that 
if  it  was  an  M.  it  was  not  a  sufficient 
signature  under  the  statute  6  Gto,  4,  e, 
16,  a.  131.  SembUf  that  if  such  a  letter 
be  without  date,  the  time  it  was  written 
cannot  be  proved  by  parol  evidence. 
Hubert  v.  Moreau.  528 

SLANDER 
See  Allkvatiov,  3. 

1.  Action  lies  against  a  person  for  saying 
of  an  inn  and  tavern  keeper,  "  you  are  a 
pauper,  and  will  be  in  the  bankrupt  list 
in  less  than  twelve  months ;"  and  it  is 
not  necessary  to  support  an  action  for 
words  spoken  of  a  man  in  his  trade,  thai 
his  trade  should  be  averred  in  the  decla- 
ration to  be  such  a  one  as  will  make  him 
liable  to  the  bankrupt  laws.  And  proof 
at  the  trial  that  he  has  once  sold  spirits 
to  be  consumed  out  of  his  house  is  suf- 
ficient proof  of  his  being  a  trader.  1VAi7- 
tington  V.  Gladwin.  146 

2.  In  an  action  for  slanderous  words  charg- 
ing a  baker  with  selling  adulterated  flour, 
if  the  declaration  alleges  as  special  da- 
mage, that  several  persons  (naming 
them)  discontinued  to  take  his  bread: 
the  person  of  whom  they  used  to  buy  it, 
cannot  be  asked  what  reason  they  gave 
for  ceasing  to  take  it  any  longer,  but  the 
persons  themselves  must  be  called  to 
prove  their  motives.    Tilk  v.  Paraons,  201 

STAMP. 

See  AemivMSiTT,  1. — ^Bill  of  ExcHAirei,  1, 
5. — CoviHAHT,  2. — ^Rkckipt,  1. 

1.  A  receipt  given  by  the  stage  manager 
of  a  theatre,  **  in  satisfaction  of  all  my 
claims  for  the  last  season,**  does  not  re- 
quire the  stamp  of  a  receipt  in  full  of  all 
demands.    Dibdin  v  Mania.  44 


2.  A  receipt  for  S2L  lOr.  requires  only  a 
stamp  for  that  amount,  though  it  men* 
tions  lOOil  paid  before.  Ibid, 

3.  A  bond  for  foreign  stock,  signed  in  Po- 
rn, but  issued  in  England^  does  not  re- 
quire an  English  stamp.  Yriaarri  v.  Ck- 
ment  223 

4.  If  an  instrument  has  been  ori^nally  un- 
stamped, but  has  been  stamped  on  pay- 
ment of  the  penalty,  it  is  admissible  in 
evidence,  though  the  receipt  for  the 
penalty  has  been  erased,  provided  it  be 
proved  that  such  receipt  had  been  in- 
dorsed on  it  It  is  not  necessary  to  prove 
the  commissioner's  signature  to  such  a 
receipt  T%e  ApUkeonrie^  Company  v. 
FemyhaugJL  438 

5.  When  it  is  objected  that  an  agreement, 
which  bears  a  1/.  stamp,  is  inadmissible, 
because  it  contains  more  than  one  thou- 
sand and  eighty  words,  the  counsel  mak- 
ing the  objection  must  be  prepared  with 
a  witness  who  can  prove  that  he  has 
counted  the  words,  and  can  positively 
state  their  number.  The  receipt  for  the 
penalty  put  on  an  agreement  at  the 
stamp  office,  when  it  is  stamped  there 
on  payment  of  the  penalty,  is  not  to  be 
reckoned  in  counting,  whether  the  agree- 
ment **  with  every  receipt,  &c^  indorsed 
thereon,"  contains  one  thousand  and 
eighty  words,  though  the  agreement  can- 
not be  read  unless  such  receipt  for  the 
penally  is  indorsed  on  it  Bawring  v. 
Stevens.  337 

&  If  parties  enter  into  a  written  agree- 
ment, which  is  duly  stamped,  and  in- 
dorse new  terms  on  it,  varying  the 
former  agreement  such  new  terms  will 
not  be  admissible  in  evidence  without  a 
fresh  stamp;  and  as  the  entering  into 
new  terms  put  an  end  to  the  original 
agreement,  the  plaintiflT  cannot  proceed 
upon  that ;  and  although  there  be  counts 
in  the  declaration  framed  on  each  agree- 
ment, the  plaintiff*  must  be  nonsuited. 
Reed  v.  Deere.  624 

STATUTE  or  FRAUDa 

See  AcciPTAHCs,  1. — Statvti  or  Limita- 

Tiosrs,  1. 

A  promise  by  a  party  to  execute  a  bail- 
bond  on  a  writ  to  be  sued  out  against  A. 
0.,  in  consideration  of  the  plain tifi''s  for- 
bearing to  arrest  A,  B.  on  a  writ  already 
sued  out,  is  not  a  promise  to  answer  for 
the  debt,  dtc,  of  another,  under  the  4th 
section  of  the  statute  of  frauds.  Jarmain 
V  Algar.  249 

STATUTE  OP  LIMITATIONS. 

8u  NseLieiirci,  1. 

A  person  borrowed  a  sum  of  money  in  the 
year  1807 :  in  the  year  1815  he  stated  by 
parol  to  the  attorney  of  the  party  entitleo 
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to  it,  that  he  had  made  protrision  by  bis 
will,  and  had  directed  his  executors  to 
pay  it  at  his  death.  He  died  in  the  year 
1825,  without  having  made  any  such  pro- 
Tision : — Htidt  in  an  action  against  the 
executor,  that  the  promise  was  good,  and 
the  money  recoverable :  that  neither  the 
statute  of  frauds  nor  the  statute  of  limit- 
ations applied  to  the  case:  and  that  a 
moral  obligation  to  pay  was  a  sufficient 
consideration  for  the  promise.  yftlU  y. 
Horioiu  383 

STOLEN  GOODa 

If  a  party  has  good  reason  to  beliere  that 
his  goods  have  been  stolen,  he  cannot 
maintain  trtfoer  against  the  person  who 
bought  them  of  the  supposed  thief,  with- 
out having  done  every  thing  in  his  power 
to  bring  the  thief  to  justice.  Gimmm  v. 
WoodfuU.  41 

STOPPING  IN  TRANSITU. 

See  CARaisB,  1. 

If  troeer  is  brought,  and  the  intended  de- 
fence is;  that  £e  defendant  was  the  con- 
aigttor  of  the  goods,  and  had  a  right  to 
stop  them  m  tnmaitu,  and  the  plaintiff, 
in  anticipation  of  this,  set  up  that  he 
bona  fidt  bought  the  goods  of  such  con- 
signor before  the  stoppage  m  trantitu, — 
If  it  appear  that  the  purchase  by  the 
plaintiff  was  by  a  written  agreement, 
such  agreement  must  be  produced;  and 
if  it  is  not,  the  plaintiff  will  not  be  al- 
lowed to  give  other  evidence  of  his  buy- 
ing the  goods.    Brain  v.  Hardau         53 

SUBSCRIPTION. 
See  CivB-Hovis,  1. 

TENANCY,  EXPIRATION  OF. 
See  AeniSMivT,  3. 

TENDER. 

I.  If  ten  sovereigns  are  offered  to  a  person, 
and  he  is  told  that  he  may  **•  take  those 
ten  sovereigns  in  full  of  Me  demand"  that 
is  not  a  good  tender.  Ckeminani  v. 
Thornton,  50 

8.  Sembte,  that  a  tender  must  be  taken  to  be 
made  on  the  behalf  of  the  person  who 
owes  the  money.  If/id, 

S.  If  a  person  put  down  a  sum  of  money, 
and  the  plaintiff  offer  to  take  it  in  part, 
and  the  defendant  will  not  allow  him  to 
do  so,  saying  that  no  more  is  owing — 
This  is  not  a  good  tender,  because  a  per- 
son tendering  money  should  tender  it 
without  making  any  terms,  and  leaving 
it  open  for  one  party  to  say  that  more 
WM  due,  and  to  the  other  that  the  sum 


tendered  was  sufficient    PeaeoA  ▼.  JXd^ 
eon,  61 

4.  If  a  third  person,  present  at  an  interview 
between  plaintiff  and  defendant,  when 
defendant  was  willing  to  pay  101,  offer  to 
go  up  stairs  and  fetch  that  sum,  but  is 
prevented  by  the  plaintiff's  saying  he 
cannot  take  it — such  offer  is  a  good  ten- 
der; and  though  the  defendant  did  not 
at  the  time  take  notice  of  what  was  done, 
yet  his  pleading  it  afterwards  is  a  sufr 
cient  ratification  of  the  act.  Harding  v. 
Dama,  77 

TESTATOR. 

See  WiiK,  3. 

THREATENING  TO  PROSECUTE. 
See  IvDicTXKVT,  2. 

IIMBER. 

Two  persons  were  indicted  on  the  6  Geo.  3, 
e.  36»  for  lopping  and  topping  an  ash 
timber  tree,  without  the  consent  of  the 
owner.  The  owner  died  before  the  thai, 
having  first  given  orders  for  the  appre- 
hension of  the  prisoners  on  suspicion. 
The  offence  was  committed  at  eleven 
o*clock  at  night,  and  the  prisoners,  when 
detected,  ran  away.  The  land-steward 
of  the  owner  proved,  that  he  had  not 
given  any  consent,  and  did  not  believe 
3iat  his  master  had : — Held^  that  this  was 
evidence  from  which  the  jury  might  infer 
that  no  consent  had  been  given  by  the 
owner.    Rex  v.  Hazy  and  CoUin*.     458 

Note* — ^This  statute  is  now  repealed,  and 
other  provisions  substituted  by  the  stats. 
7  dc  8  Geo.  4,  c  39  &  30. 

TTTHEa 

1.  The  time  when  the  tithe  of  potatoes  be- 
comes the  property  of  the  parson  is  when 
they  are  dug  up  and  laid  in  heaps,  and 
not  when  they  are  **  houghed  out,  while 
remaining  in  the  ground.  Bearhkdt 
(Clerk)  V.  Haneoek,  4S5 

3.  Evidence  is  admissible  in  an  action  for 
tithes  on  staU  37  Hen.  8,  of  the  fact  of 
some  of  the  parishes  in  London  paying 
at  the  rate  mentioned  in  the  decree  made 
by  virtue  of  that  statute,  in  order  to  raise 
a  presumption  that  such  a  decree  had 
been  enrolled,  no  entry  of  such  enrol- 
ment being  to  be  found :  a  copy  of  the 
decree  annexed  to  the  statute,  in  a  printed 
copy  obtained  from  the  king*s  printer, 
being  produced.    MaedougaU  v.  Yoim/f. 

378 

TOMBSTONE. 

1.  Trespass,  and  not  case,  is  the  proper 
form  of  action  for  taking  away  a  tomb> 
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Vt<me  ftxm.  n  ^hotchyar^  ftnd  obliteratiog 
«n  inscription  made  upon  it  Spooner  v 
Brewster,  34 

21.  After  a  man*s  retom  from  transpor* 
tation,  he  may  maintain  trespass  for 
injury  done  to  a  tombstone  erected  by  his 
wife  during  his  absence.  Snd. 

TRADE. 

See  NuisAvcx,  1, 3. — Wobb.  * 

If  one  allow  another  to  trade  m  Ait  aim 
name,  and  as  carrying  on  the  business 
for  himself,  a  payment  to  snch  person  is 
a  good  bar  to  an  action  by  the  person  so 
allowing  him  to  trade;  and  for  goods 
sold  in  the  trade,  the  person  so  carrying 
it  on  may  recover,  unless  the  person  for 
whom  it  is  carri«d  on  assert  his  or  her 
own  right  to  the  sum  due.  Oardmet  v. 
AtoM.  49 

TRANSITU,  8TOPPINO  IN. 
See  QrromwB  iv  Tbavsitv. 

TRESPASS. 
See  Falsi  bmisovMBKr,  9. — T«xb. 

•TOBB,  1,  9. 

TRIAL. 

1.  A  lodge  at  Nisi  Prins  will  pnt  off,  on 
sufficient  cause,  a  trial,  on  application 
by  a  plaintiff,  oa  the  next  eUtinge,  if  it  be 
in  Term,  or  ybr  a  few  days,  if  it  be  after 
the  Term,  but  if  longer  delay  be  required, 
the  plaintiff  can  only  obtain  it  by  with- 
drawing the  record.     Curtu  y.  Barker, 

185 

SL  If,  at  the  assizes,  a  prisoner  is  tried  for 
a  misdemeanor  under  the  commission 
of  jail  delivery,  and  during  the  trial  be- 
comes ill,  and  is  obliged  to  be  assisted 
out  of  Court,  the  Judge  will  discharge 
the  jury ;  and  the  consent  of  his  counsel 
that  the  trial  shall  proceed  in  his  ab- 
sence, is  not  sufficient  to  authorise  the 
trial  to  proceed.  If  the  prisoner  recover 
during  the  assize  he  may  be  tried,  the 
whole  of  the  proceedings  of  the  trial 
being  commenced  de  novo.  Rex  v.  Streek. 

413 

TROVER. 

See  Bavk  Notis.— Bill  or  ExcHAireB,  3, 
3- — Dblxvibt  Obdib. — Millib,9. 

1.  The  servant  of  the  defendant,  a  coach- 
spring  maker,  received  a  spring  of  the 
plaintiff's  to  repair,  and  promised  to  bring 
It  back  by  a  certain  hour.  The  defend- 
ant after  that  refused  to  return  it  without 
being  first  paid  for  the  repair: — Held, 
not  a  sufficient  conversion  to  support 
The  action,  if  any  will  lie,  should 


be  special  aeeunguit,    Ftdrmmi  r.  Orim* 
bk.  266 

3.  Where  the  master  of  a  ship  gives  a  re^ 
ceipt  for  goods  put  on  board,  it  behoves 
him  not  to  sign  a  bill  of  lading  till  that  re- 
ceipt is  given  up.  If  such  a  receipt  is  in 
the  hands  of  the  consignor,  who,  after  the 
failure  of  the  consignee,  demands  the 
goods,  and  the  captain  refuse  to  deliver 
them,  alleging  as  his  reason  that  he  has 
signed  a  bill  of  lading  to  die  consignee, 
this  is  a  conversion,  though  the  consignor 
did  not  tender  either  the  freight  or  a 
compensation  for  the  trouble  of  loading; 
and  the  fact  that  one  of  the  consignors 
said  to  one  of  the  consignees  after  the 
failure,  that  he  was  sorry  for  it,  but 
would  do  as  the  other  creditors  did,  will 
not  make  it  less  a  conversion  if  that  con. 
versation  was  unknown  to  the  captain. 
However,  if  the  captain,  instead  of  as* 
signing  the  reason  he  did  for  the  non« 
delivery,  had  said,  •*  the  goods  are  now 
on  board,  and  I  most  take  them  to  their 
destination,"  that  would  have  been  no 
converaion.  The  fact  that  the  ship  is 
named  by  the  consignee,  makes  no  dif« 
ference  as  to  a  stoppage  m  iraneitu* 
Thomveon  v.  7Vm/.  334 

3.  If  il.  nas  in  his  possession  a  box  con- 
taining papers  belonging  to  a  person  de- 
ceased, and  send  the  box  witn  its  con- 
tents to  his  solicitors,  with  directions  to 
deliver  the  box  and  papers  to  the  execu- 
tor on  his  giving  an  inventory  of  them 
and  a  receipt: — Held,  that  trover  lies 
against  the  solicitors,  if  they  refuse  to 
deliver  the  box  and  papers  to  the  execu- 
tor, he  refusing  to  give  an  inventory  and 
receipt,  although  the  solicitors  offered  to 
give  them  up  if  the  executor  would  give 
an  inventoiy  and  receipt.  Cobbett  v. 
CkUton.  471 

4.  A  father  gave  his  son  a  watch,  some 
printed  books,  and  several  articles  of 
wearing  apparel : — Ikld,  that  though  the 
son  was  under  age,  {viz,  about  sixteen 
years  old,)  the  father  could  not  maintain 
trover  against  a  person  who  detained  the 
property,  t)ecause  the  right  of  possession 
was  not  in  him,  but  in  his  son.  Hunter 
V.  We^brook  578 

5.  In  an  action  of  trover  for  goods,  the  par- 
ty who  sold  them  to  the  plaintiff,  on  an 
understanding  that  if  they  were  not  paid 
for  they  were  to  be  returned,  is  a  com- 
petent witness  for  the  plaintiff,  although 
lie  has  not  been  paid,  and  the  plaintiff's 
succeeding  in  the  action  will  enable  him 
to  have  them  back.    Banka  v.  JEom.  597 


VARIANCE. 

SU  LZBBL,  3. 

If  in  an  action  of  covenant,  the  declaration 
state  that  the  deed  was  made  between 
the  plaintiff  of  the  first  part,  J.  C,  of  tht 
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second  part,  and  A»  B.  of  the  third.  Aod 
the  deed  when  produced  appear  on  the 
face  of  it  to  be  by  the  plaintiff,  as  trus- 
tee of  J.  C^  of  the  first  part,  G.  C.  of  the 
second,  and  A,  B.  of  the  third  part,  and 
the  deed  be  executed  by  G.  C.  This  is  a 
fatal  variance,  although  the  breaches 
assigned  do  not  in  any  way  affect  the 
party  who  is  intended  to  be  described  as 
of  the  second  part.  Mayeigkn  y.  Palmer^ 
9Um,  (Lord.)  474 

VENBOB. 

SU  ACOXFTAVCB,   1. 

USE  AND  OCCUPATION. 

If  a  person  let  apartments  for  a  year  to  a 
tenant,  who  occupies  them  part  of  the 
year,  for  which  he  pays,  and  then  quits, 
and  the  party  letting  suffer  another  to 
occupy  on  an  agreement  also  for  a  year, 
80  that  the  first  tenant  could  not,  if  he 
had  wished,  have  obtained  possession, 
such  second  letting  is  a  rescinding  of  the 
first  contract,  so  as  to  prevent  any  rent 
being  recovered  under  it.  Wo^firv.  At- 
ehaon.  368 

USURY. 

If  a  bond  be  given  for  the  repajrment  of 
money,  with  interest  at  sL  per  eeni,, 
proof  that  the  obligee  has  received  inte- 
rest at  7}  per  cent,  will  not  avoid  the 
bond,  unless  the  jury  are  satisfied  that  it 
was  agreed,  at  or  before  the  execution 
of  the  bond,  that  more  than  SL  per  cent. 
should  be  paid.    FuuU  v.  Brookes,     318 

WAREHOUSE. 

iSee  CARRin,  3. 

Com  sent  to  a  factor  for  sale,  and  depo- 
sited in  the  warehouse  of  a  granary 
keeper,  he  not  having  any  warehouse 
of  his  own.  is  under  the  same  protection 
against  a  distress  for  rent  as  if  it  were 
deposited  in  a  warehouse  belonging  to 
the  factor  himsetfl    Matthiat  v.  Metnard, 

353 

WARRANT  OP  ATTORNEY, 

If  A.  owe  B,  a  sum  of  money,  e.  g,  4000/., 
and  give  a  warrant  of  attorney  to  confess 
judf^ment  for  that  sum,  and  al^er  that 
dealings  and  payments  take  place  be- 
tween them,  to  an  amount  of  SOOOiL  on 
each  side  of  the  account,  but  no  pay- 
ment made  specifically  in  discharge  of 
the  warrant  of  attorney,  the  creditor  may 
enforce  it,  though  subsequently  to  its 
date  he  received  a  larger  sum  than  it 
was  given  for;  as,  if  it  was  not  specifi- 
cally paid  in  discharge  of  the  warrant 
of  attorney,  the  creditor  might  put  it  in 


reduction  of  which  of  die  two  aeeomti 
he  chose.     Wooiejf  ▼.  JeanmgB,  144 

WARRANTY. 

1.  If  a  general  warranty  of  a  horse  be 
proved  by  parol,  (the  written  contract  for 
the  sale  not  being  forthcoming,)  the  fact 
that  the  wimesses  who  proved  it  saw  a 
notice-board  on  the  seller's  premises  re- 
quiring the  return  of  an  unsound  hone 
within  six  days,  will  not  defeat  the  bay* 
er*s  action,  but  it  will  be  left  to  the  Jaiy 
for  them  to  say,  whether  this  formed  any 
part  of  the  original  contracL  JM  v. 
Ot^ome.  74 

3.  If  the  owner  of  a  horse  sold  by  a  stable- 
keeper  with  a  warranty  go  to  the  buyer 
and  request  to  have  the  horse  back, 
stating,  that  he  did  not  authorize  the 
warranty  of  soundness,  and  the  buyer 
refuse  to  give  it  up,  saying,  I  know  no- 
thing of  you;  I  bought  the  horse  of  Mr. 
O. ;  such  refusal  is  not  a  waiver  of  the 
warranty.  XUdL 

3.  In  an  action  on  the  warranty  of  a  horse, 
letters  passing  between  the  plaintiff  and 
defendant,  in  which  the  plaintiff  writes, 
**  vou  will  remember  that  you  reprcseBt> 
ed  the  horse  to  me  as  a  five-yeir  old," 
Ac,  to  which  the  defendant  answers, 
"the  horse  is  as  I  represented  it,**  are 
sufiieient  evidence  from  which  the  Jury 
may  infer  that  a  warranty  was  giv^  at 
the  time  of  the  sale ;  and  it  is  not  neces- 
sary to  give  other  proof  of  what  actually 
passed  when  the  contract  was  made. 
Saimon  v.  Ward.  SU 

4.  In  an  action  for  a  breach  of  an  express 
warranty,  that  a  horse  was  quiet,  u  (be 
declaration  allege  that  the  defendant  wtB 
knew  him  to  be  unquiet,  this  is  an  un- 
necessary averment,  and  need  not  be 
proved.     GreMham  v.  Fodan,  540 

WEST  INDIA  DOCKS. 

In  an  action  of  tracer  brought  against  the 
treasurer  of  the  We$t  India  Dock  Gdhi- 
pany  for  refusing  to  deliver  articles  d^ 
posited  in  the  Weel  India  Docks,  he  if 
entitled  to  the  protection  of  the  Dock 
Act,  which  requires,  that  actions  for  aoj 
thing  done  in  pursuance,  or  under  color 
of  that  act,  snould  be  brought  within 
three  months ;  and  the  cireumstance  of 
his  having  taken  a  bond  of  indemnity,  is 
not  a  waiver  of  such  protection.  Silitk 
V.  Smith.  384 

WHALE  FISHERY. 

By  the  usage  of  the  whale  fishery,  a  fish  is 
to  be  considered  as  a  faet  fish,  which  is 
attached  by  any  means  (such  as  the  en- 
tanglement of  the  line  round  it,  Ac.)  to 
the  boat  of  the  first  striker,  ikauffk  the 
harpoon  doe§  not  eoniinue  m  the  bodj/  of 
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die  fish— and  this  is  a  more  reasonable 
osage  than  that  mentioned  in  a  note  to 
the  case  of  Fenmngt  v.  Lord  GrenmUty 
in  Tannt.  p.  343.    Hogarth  ▼.  Jaekton. 

595 

WHARF  AND  WHARFINGER. 

See  DisTBisB,  2« — ^Millbr,  2. 

WILL. 

1«  It  is  no  objection  to  a  will  more  than 
thirty  years  old  being  read  in  evidence, 
that  possession  has  not  followed  it — ^be- 
cause the  Conrt  cannot  know  how  the 
will  directs  the  possession  to  go,  till  it  is 
made  acquainted  with  the  contents  of  the 
will  by  its  being  read.  If  in  the  year 
1794,  the  present  defendant  in  ejectment 
obtained  a  verdict  for  the  premises  in 
question,  and  the  present  lessor  of  the 
plaintiff  (who  was  neither  a  party  to  that 
trial  nor  claiming  under  any  one  who 
was  so)  introduce  what  passed  at  that 
trial,  and  go  on  to  show  that  the  verdict 
then  proceeded  on  improper  evidence; 
after  this  the  now  defendant  may  give 
evidence  of  what  deceased  witnesses 
proved  at  that  trial,  with  a  view  of  show- 
ing that  that  verdict  was  a  correct  one. 
Die  d.  Llo^d  v.  Pasaingham.  440 

SK.  To  constitute  a  good  attestation  of  a 
will  of  lands,  it  is  not  necessary  that  the 
testator  should  actually  aee  the  witnesses 
sign  the  attestation.  It  is  sufficient  if  he 
were  in  such  a  situation  that  he  ndghi 
eee  them  attest  his  will.  If  on  the  evi- 
dence it  appear  that  the  testator  was  too 
weak  to  get  out  of  bed,  and  it  be  doubt- 
ful whether  the  attestation  was  signed  in 
the  room  in  which  he  was,  or  in  the  next 
room,  the  door  being  open,  it  will  be  for 
the  jury  to  say  whether  the  will  was  at- 
tested, either  in  the  same  room,  or  in 
such  a  part  of  the  next  room  that  the  tes- 
tator mtg/U  see  them  sign  the  attestation ; 
in  either  of  those  cases  the  attestation  is 
good.  But  if  the  jury  should  think  that 
tiie  attestation  was  signed  by  the  wit- 
nesses at  a  part  of  the  next  room,  where 
the  testator  could  not  aee  them,  that  ts  not 
a  good  attestation,  notwithstanding  the 
door  between  the  two  rooms  was  open, 
and  the  testator  might  hear  what  the 
witnesses  said  in  the  next  room,  if  they 
spoke  in  the  ordinary  tone  of  voice.  Tod 
V.  Tke  Earl  of  WineheUea.  488 

WITNESS, 

See  Attorhit,  5. — Dun,  1. — ^Ivsolvxitt,  3. 

— WiLt,  2. 

1.  If  goods  were  sold  on  commission  by 
the  defendant  abroad,  on  an  action  for 
not  accounting,  the  defendant's  agent  in 
London  is  a  competent  wimess  for  the 


plaintifis,  though  he  has  accepted  a  bill 
for  the  price  of  them,  which  is  lying  dis* 
honored  in  the  hands  of  the  plaintifis. 
Martineau  v.  Woodland,  65 

2.  The  rule  respecting  privileged  commu- 
nications extends  to  an  attorney's  clerk, 
as  well  as  to  the  attorney  himself.  Tay- 
lor V.  Forater.  195 

3.  A  witness  has  no  right  to  refresh  his 
memory  with  a  copy  of  a  paper  made  by 
himself,  six  months  after  he  wrote  the 
original,  though  the  original  is  proved  to 
be  so  covered  with  figures  that  it  is  .un* 
intelligible,  the  original  paper  having 
been  written  near  the  time  of  the  trans- 
action.   Jonee  v.  Stroud.  196 

4.  Whether  a  witness  called  on  behalf  of  a 
plaintiff,  to  prove  an  agreement,  who 
admits,  on  his  cross-examination,  that 
the  signature  to  the  agreement  is  his  and 
not  the  plaintiff's,  can  be  asked  whether 
he  signed  it  on  behalf  of  the  plaintiff 
and  as  his  Bgent-^Quare,  Poplett  v. 
Stoekdale.  198 

5.  Aseumptit  for  mourning,  against  an  exe- 
cutor, furnished  to  the  widow  and  family 
of  the  defendant's  testator.  This  not 
being  a  funeral  expense  that  the  executor 
could  claim  against  the  estate,  a  legatee 
is  a  competent  witness  for  the  executor, 
though  it  was  objected  that  he  was 
interested  to  prevent  the  estate  being 
charged,  out  of  which  his  legacy  was  to 
be  paid.    Johnson  v.  Baker.  207 

6.  In  an  action  on  a  bill  of  exchange  by  the 
second  indorsee, against  the  drawer;  the 
first  indorsee  is  a  competent  witness  for 
the  plaintiff.    Hewitt  v.  Thompson.      372 

7.  If  a  witness  is  called,  and  refreshes  his 
memory  as  to  the  numbers  of  bank  notes 
by  an  entry  in  a  book,  the  counsel  of  the 
opposite  party  may  cross-examine  as  lo 
the  other  parts  of  that  entry.  Loyd  v. 
Freshfield.  325 

8.  If  in  assumpsit  for  work  and  labor,  the 
defence  be  that  A,  B.  was  employed  to 
do  the  work,  and  not  the  plaintiff,  A,  B, 
is  a  competent  witness  to  prove  this, 
although  he  is  an  uncertificated  bank- 
rupt, and  his  assignees  have  received 
the  amount  due  for  this  very  work,  as 
done  by  him.     Wilson  v.  Gcdlatly.       467 

9.  If  the  counsel  for  the  defendant  in 
cross-examination  put  a  paper  into  the 
witness's  hand,  to  refresh  his  memory, 
the  opposite  counsel  has  a  right  to  look 
at  it  without  being  bound  to  read  it  in 
evidence ;  and  the  opposite  counsel  may 
also  ask  the  witness  when  it  was  written, 
without  being  bound  to  put  it  in.  Rex  v. 
Ramsden,'  603 

WORD. 

If  a  word  has  acquired  a  particular  mean- 
ing in  a  certain  trade,  that  meaning  will 
be  applied  to  it  in  construing  a  written 
contract  respecting  that  trade;  but  that 
the  word  has  acquired  that  particular 
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mettiuigiirast  be  distmedj  proved.  Tby- 
ht  ▼.  Aiggt.  635 

WRIT. 

In  an  action  for  a  false  retarn  of  nuXiiii  bona 
to  9kfi.fa^  if  the  plaintiff  show  the  debtor 
to  be  possessed  of  certain  goods,  it  is  no 
defence  for  the  sheriff  to  show  a  prior 
execation  to  an  amount  of  greater  value, 
if  to  that  execution  the  sheriff  also  re- 
turned mtUa  bona:  nor,  if  the  sheriff  has 
the  proceeds  of  the  goods  in  his  hands, 
IS  it  anjr  defence  to  show  that  the^yk, 
on  the  return  of  which  the  acuon  is 
brought,  was  delivered  at  the  sheriff's 
office  at  a  quarter  past  five  o'clock  on  the 
day  on  which  it  is  returnable.  Twrnt  v. 
Crowdtr,  (Esq.)  855 

WRIT  OF  RIGHT. 

1.  On  the  trial  of  a  writ  of  right,  the  four 
knights  who  return  the  grand  assize 
must  themselves  attend  and  sit  with 
twelve  of  the  jurors  whom  they  return,  a 
jury  of  sixteen  so  constituted  being  by 
law  required  for  the  trial ;  and  any  six- 
teen of  the  assize  are  not  suffkcient 
TboM  V.  BagwoeiL  187 

9.  On  an  affidavit  of  particular  circum- 
stances, such  as  the  great  age  and  ex- 
pected death  of  witnesses,  the  Court  will 
depart  from  their  general  rule  not  to  try 
a  writ  of  right  in  an  issuable  Term.  Una, 

S.  |f  it  appear  on  the  day  appointed  for  the 
trial,  that  one  of  the  four  knights  is  so 
ill,  that  he  not  only  cannot  then  attend, 
bat  is  not  likely  to  be  able  to  attend  on  a  I 


future  day,  the  Court  win  order  At  she- 
riff to  summon  another  knight  to  set  is 
his  stead ;  and  it  will  not  be  necesstrj 
/  that  any  ftesh  selection  of  a  grand  atsixe 
should  be  made  by  the  knights  in  conse* 
quence  of  the  alteration  which  has  takea 
place  in  their  body.  JUd. 

4.  On  the  trial  of  a  writ  of  right,  though  the 
demi-maric  has  been  tendered,  the  tenant 
must  begin.  The  demi-mark  may  be 
tendered  either  at  the  joining  of  the 
mise,  or  at  the  swearing  of  the  gnnf 
assize ;  and  if  it  has  been  done  at  .the 
joining  of  the  mise,  it  is  too  late  at  the 
time  of  trial  for  the  complainant  to  Ulre 
the  objection.    Tooth  v.  BogweU.       871 

5.  An  examined  copy  of  an  answer  in 
Chancery  by  a  person  not  a  party  to  the 
action  is  evidence,  and  it  is  not  necessary 
to  produce  the  original,  or  prove  the 
handwriting  of  the  party.  ibid, 

WRITING,  HAND. 

1.  If  a  person  proves  that  he  has  new 
seen  the  defendant  write,  and  has  nerer 
corresponded  with  him,  but  has  seen 
papers  in  the  master's  office,  which  the 
attorney  of  the  party  admitted  to  be  of  his 
handwriting,  and  the  person  has  scwd 
on  these  papers  so  admitted— This  is  not 
such  a  knowledge  of  the  party's  hand- 
writing, as  will  enable  the  person  to 
prove  a  written  document,  alleged  to  be 
m  his  handwriting.    Gftanet  v.  Buni^. 

477 

2.  But  if  he  has  received  letters  from  the 
party,  and  acted  on  them,  that  wiU  be 
sufficient    Skarpe  t.  GUbyme.  ^ 


wan  ov  Toa.  n* 


